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DIGEST  OF  THE  LAW  OF  EVIDENCE 
AT  NISI  PPJUS. 


PART    II. — {continued). 
EVIDENCE   IN  PAETICULAE  XCTlOl^^ -{continued). 


ACTIONS   ON  SPECIALTIES. 

ACTION   ON   COVENANTS   EELATING  TO   LAND. 

The  evidence  in  this  action  depends  upon  the  particular  breaches  of 
covenant  alleged  by  the  plaintiiT,  and  the  mode  in  which  they  are  stated  or 
denied  in  the  pleadings.  A  covenant  is  nothing  more  than  an  agreement 
expressed  iu  an  instrument  in  writing,  executed  as  a  deed.  Such  agreement?, 
after  proof  of  the  deed  in  which  they  are  contained,  are  subject  to  the  rules 
of  construction  applicable  to  ordinary  documents.  As  land  is  for  the  most 
part  conveyed  and  leased  by  instruments  under  seal,  certain  covenants 
usually  inserted  in  these  instruments  are  frequently  the  subject  of  an  action. 
The  evidence  necessary  in  the  proof  of  a  breach  of  several  of  the  more 
important  of  these  covenants  will  here  be  given. 

Covenants  in  general.]  There  need  be  no  formal  words  of  covenant.  Any 
words  in  a  deed,  showing  an  agreement  to  do  a  thing,  make  a  covenant ;  as 
"that  the  lessee  shall  repair;"  Com.  Dig.  Covenant.  (A.  2).  "It  is  agreed 
that  A.  shall  pay  B.  for  his  goods,"  is  a  covenant  by  B.  to  deliver  them  to  A., 
as  well  as  by  A.  to  pay.  So,  a  lease  by  A.  to  B.  "  excepting  a  room  and  free 
passage  to  it,"  is  a  covenant  by  B.  not  to  disturb  the  passage,  but  is  not  a 
covenant  as  to  disturbing  in  the  room.  So,  a  covenant  may  be  in  the  form  of 
a  proviso  or  condition.  Id. ;  Brookes  v.  Brysdale,  3  C.  P.  T).  52 ;  or  of  a 
recital;  t'larlc  v.  Clark,  10  P.  D.  188,  C,  A.  Thus  a  recital  of  an  intended 
■fine  in  an  agreement  may  amount  to  a  covenant  to  levy  one.  FarraU  v. 
Hllditch,  5  C.  B.,  N.  S.  840 ;  28  L.  J.,  C.  P.  221.  So  the  recital  in  a  lease  of 
the  intention  of  the  parties  that  a  mill  should  be  erected,  and  a  covenant  to 
leave  it  in  repair,  amount  in  law  to  a  covenant  to  erect  it.  Sampson  v. 
Easteiby,  9  B.  &  C.  505 ;  6  Bing.  G44,  Ex.  Ch.  But  a  conveyance  by  A.  to 
a  railway  company  of  land,  "  intended  to  be  formed  into  a  new  course  "  for  a 
river,  and  a  covenant  by  the  company  to  make  a  bridge  over  tlie  new  cut  for 
A.'s  use,  does  not  imply  a  covenant  to  make  the  new  cut  or  divert  the  river. 
liashlcigh  v.  S.  E.  By.  Co.,  10  C.  B.  612.  This  case  was,  however,  doubted 
in  the  House  of  Lords  on  an  appeal,  and  was  compromised.     See  Knight  v. 
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Gravesend,  &c.,   Waterworlcs  Co.,  2  H.  it  N.  6  ;  27  L.  J.,  Ex.,  73.     An 

acknowledgnieDt  by  A.  in  a  deed  that  he  owes  B.  £ ,  may  be  treated  as  a 

covenant  to  pay,  if  an  intention  to  enter  into  an  engagement  to  pay  appear 
on  the  face  of  the  deed;  Saunders  v.  Milsome,  L.  1\.,  2  Eq.  573  ;  Brooks  \, 
Jennings,  L.  K.  1,  C.  P.  476  ;  Court ney  v.  Taylor,  6  M.  &  Gr.  851 ;  but  not 
if  the  acknowledo;ment  be  merely  for  a  collateral  purp.>se;  S.  C. ;  Holland  v. 
Holland,  L  E.,  4''Ch.  449  ;  Jackson  v.  N.  E.  Ily.  Co.,  7  Ch.  D.  573.  See  also 
Knight  v.  Gravesen'l,  &c.,  Waterworks  Co.,  supra.  An  indenture  between 
A.  and  B.  provided  that  A.  should  buy  all  the  coal  used  by  him  from  B.,  but 
that  B.  "  sliould  not  be  compelled  to  supply  more  than  500  tons  per  week," 
and  in  case  of  inability  to  supply  "to  the  extent  agreed  upon,"  and  notice 
thereof  to  A.,  A.  might  buy  elsewhere :  this  was  held  to  be  a  covenant  by  B. 
to  supply  coal  to  the  extent  of  500  tons  unless  unable  horn  substantial  cause. 
Wood  V.  Copper  Miners'  Co.,  7  C.  B.  906.  A  covenant  by  the  lessee  of  a  coal 
mine  to  draw  to,  and  deposit  on  the  surface  of  the  demised  premises  by  some 
of  the  pits  or  shalts  of  the  demised  mine,  for  the  use  of  the  lessor,  all  the 
manure  made  underground,  does  not  imply  a  covenant  by  the  lessee  to  make 
pits  or  shafts  on  the  demised  land,  nlthouiih  su^h  pits  may  have  been  contem- 
plated by  both  parties.  James  v.  Cochrane,  7  Exch.  170;  21  L.  J.,  Ex.  229; 
Ex.  Ch.,  8  Exch.  556 ;  22  L.  J.,  Ex.  201. 

By  the  8  &  9  V.  c.  106,  s.  4,  in  deeds  executed  since  the  Ist  October,  1845, 
the  word  "  give  "  or  "  grant "  shall  not  imply  any  covenant  in  respect  of  real 
property,  except  by  foiceof  some  Act  of  Parliament  (such  as  by  the  Lands 
Clauses  Consoiidation  Act,  1845,  s.  132).  This  is  in  reference  to  the  old 
autnorities  by  which  covenants  were  implied  from  the  words  "  give,"  "  grant," 
and  "  demise."  Com.  Dig.  Covenant,  (A.  4).  The  former  Act  does  not  restrain 
the  effect  of  the  word  "  demise,"  which  still  implies  a  covenant  for  title,  but 
such  implied  covenants  are  restrained  by  express  covenants  contained  in  the 
same  deed  and  incompatible  with  them  ;  for  expressumfacit  cessare  taciturn; 
Shep.  Touch,  cap.  7,  p.  165.  Vide  post,  p.  748.  By  virtue  of  the  Convey- 
ancing, &c.  Act,  1881,  44  &  45  V.  c.  41,  s.  6,  general  words  are,  so  far  as  a 
contrary  intention  is  not  therein  expressed,  now  implied  in  conveyances;  and 
also  by  sect.  7,  covenants  for  title,  vide  post,  p.  745.  See  also  sects.  49 — 64 
containing  provisions  as  to  tlie  construction  and  effect  of  deeds  and  other 
contracts. 

The  following  are  some  of  the  most  material  issues  arising  in  actions  on 
deeds  and  bonds  generally  : — 

Defences  denying  execution  of  deed.'\  By  Rules,  1883,  0  xix.,  r.  20,  ante, 
p.  310,  under  this  defence,  whicdi  now  in  part  takes  the  place  of  the  old  plea 
of  non  est  factum,  the  plaintiff  need  only  produce  and  prove  the  execution 
of  the  deed.  As  to  the  proof  of  the  execution  of  corporation  deeds,  vide 
ante,  p.  131 ;  of  private  deeds,  ante,  pp.  132  et  seq.  Where  the  action  is 
not  for  any  liquidated  sum,  it  is  also  necessary  to  prove  the  amount  of 
damage. 

Formerly,  where  a  deed  was  pleaded  according  to  its  supposed  legal  eflect, 
n07i  est  factum  put  in  issue  not  only  the  execution  of  it,  but  the  legal  elfectas 
stated.  North  v.  Wakefield,  13  Q.  B.  536.  The  plea  in  such  a  case,  in  etfect, 
denied  execution  of  any  deed,  corresponding  with  the  one  described  in  tlie  count. 
But  where  the  deed  was  recited  verbatim,  the  construc;tion  was  for  the  court  on 
demurrer,  and  non  est  factum  ox\\y  denied  the  execution,  or  the  accuracy  of  the 
transcript  of  the  deed  set  forth.  Send).  S.  C.  Where  a  deed  was  c.\.ccuted 
by  A.  without  negligence,  he  being  deceived  as  to  the  document  ho  was 
executing,  its  invalidity  is  raised  under  non  est  factum.  Bagot  v.  Chapman, 
23  T.  L.  R.  562,  May  16th,  1907,  cor.  Swinfen  Eady,  J.  See  also  Foster  v. 
Mackinnon,  L.  1!.,  4  (J.  P.  70 i,  ante,  p.  392.   liut  "  where  a  man  knows  that  he 
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is  funveying  or  doing  something  witli  his  estate,  but  does  not  ask  wliat  is  the 
lirofisc  ellcct  of  the  deed,  because  he  is  told  that  it  is  a  mcie  I'orm,  and  has 
such  confidence  in  his  solicitor  as  to  execute  tlie  deed  in  ignorance,  then  in 
my  oi)inion  a  deed  so  executed,  although  it  may  be  voidable  on  the  ground  of 
fraud  is  not  a  void  deed."  Hunter  v.  Wallers,  L.  R.,  7  Ch.  88,  per  Mellish, 
L.J.;  ace.  King  v.  Smith,  (1900)  2  Ch,  425,  430;  Xat.  Provincial  Bank  of 
England  v.  Jackson,  33  Ch.  D.  1,  C.  A. ;  Jfoivatson  v.  Webb,  (1007)  1  Ch.  537. 
And  where  the  defendant  lias  executed  a  decJ,  the  contents  of  which  he  knew, 
he  cannot  imdcr  no7i  est  factmn  prove  that  he  was  induced  to  execute  it 
by  fraudulent  representations.  Oaivard  Building  tioc.  v.  Smithson,  (lb03) 
1  Ch.  1,  C.  A. 

Under  s[ie.ial  defences  the  defendant  may  show  that  the  deed  was 
executed  as  an  escrow,  and  was  to  take  (Ifcct  as  a  deed  only  upon  some 
given  event  which  has  not  happened ;  or  that  the  deed,  after  being  sealed, 
was  tendered  to  the  covenantee,  and  he  expressly  rejected  it ;  ante,  p.  137 ; 
or  in  the  case  of  a  corporation  deed,  irregularity,  or  want  of  due  authority 
in  the  execution  of  the  deed  ;  ante,  p.  131. 

If  the  seal,  other  than  that  of  the  defendant,  be  removed,  the  deed  may 
be  given  in  evidence,  if  it  be  a  several  deed ;  Matthcwson  v.  Lydiate,  5 
Hep.  22;  Cro.  Eliz.  408;  contra,  if  it  bo  a  joint  or  joint  and  several  deed. 
Id.;  Seaton  v.  Jlcnson,  2  Lev.  220. 

Where  a  bond  is  produced  at  the  trial  in  a  cancelled  state,  e.g.,  with  the 
seal  broken  off,  the  question  seems  to  be  whether  the  bonel  was  cancelled 
before  or  after  defence  pleaded.  XichoUs  v.  Ilagiuood,  Dyer,  59  a  ;  Michael 
v.  Scockwith,  Cro.  Eliz.  120;  Mlielpdales  case,  5  Eep.  119;  and  see  Todd 
V.  Emly,  11  M.  A;  W.  1.  But  tlie  party  relying  ou  the  deed  may  show 
that  the  seal  was  removed  under  circumstances  not  amounting  to  a  cancella- 
tion.     Vide  ante,  pp.  G(Jl  et  sc/. 

If  a  bond  be  sealed  and  delivered  to  a  man's  use,  and  he  die  before  noticCj.. 
his  executors  may  sue  upon  it.     Dyer,  167. 

lu  an  action  by  lessor,  on  covenants  contained  in  a  lease  under  seal, 
and  which  depend  on  the  existence  of  the  term,  as,  for  instance,  those  to 
repair  and  pay  rent  during  the  term,  the  defendant  may  set  up  as  a  sjoecial 
defence  that  the  lease  had  not  been  executed  by  the  lessor.  Swatman  v. 
Ambler,  8  Exch.  72 ;  22  L.  J.,  Ex.  81 ;  Fitman  v.  Woodbury,  3  Exch.  4. 
Quaere,  if  he  can  do  so  after  he  has  entered  and  occupied  during  the  term. 
Vide  S.  C.  and  CJooch  v.  Goodman,  2  Q.  B.  580,  If  the  defendant  got  all  the 
title  ho  stipulated  for,  an  informality  in  the  execution  by  the  lessors  will  not 
alfect  the  lessee's  covenants.  IIoio  v.  Greek,  3  11.  &  C.  391 ;  34  L.  J.,  Ex.  4  ; 
Tolcr  V.  Slater,  L.  R.,  3  Q.  B.  42.  And  such  a  defence  is  not  applicable  to  a 
covenant  to  invest  money  contained  in  a  mortgage  deed,  which  the  mortgagor 
alone  executed.     Morgan  v.  Pike,  14  C.  B.  473  ;  23  L.  J.,  C.  P.  64. 

The  lease  may  be  proved  prima  facie  by  producing  the  counterpart 
executed  by  the  defendant,  without  notice  to  produce  the  original  lease. 
Houghton  v.  Kwnig  18  C.  B.  235;  25  L.  J.,  C,  P.  218.  But  the  defendant 
may  put  in  the  original  lease,  and  show  that  it  is  void  by  reason  of  the 
non-execution  thereof  by  the  lessor.  Wilson  v.  Wool/ryes,  6  M.  &  S.  341 ; 
see  further,  supra.  Where  there  is  a  discrepancy  between  the  two  instru- 
ments the  lease  shall  prevail ;  iSheppard's  Touchstone,  52  ;  unless  the  lease 
only  is  inconsistent  with  itself,  in  which  case  reference  may  be  made  to  the 
counterpart,  to  ascertain  and  correct  the  mistake.  Burchell  v.  Clark,  2 
C.  P.  D.  88,  C.  A.  But  generally  where  an  indenture  is  in  two  parts,  one 
party  executing  each  part,  if  there  is  a  material  variation  between  the  two 
parts,  the  indenture  is  void  for  want  of  mutuality.  Wynne's  case,  L.  R., 
8  Ch.  1002. 

Where  one  of  several  covenantees  sued  as  sole  covenantee  without  ji  ining 
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the  others  or  showing  their  death,  this  was  forn:erly  a  variance  on  a  plea 
denying  the  contract ;  but  if  one  of  several  joint  covenantors  were  sued 
without  naming  or  joining  the  rest,  this  was  only  pleadable  in  abatement  ; 
1  Wms.  Saund.  154,  a,  (1).  A  covenant  by  A.,  B.,  and  C,  that  they  or 
some  of  them  will  pay,  &c.,  may  be  sued  as  on  a  covenant  by  any  one  of 
them.     Caldwell  v.  Becl-e,  2  Exch.  318. 

A  question  formerly  arose  under  a  denial  of  the  contract,  or  other 
appropriate  defence,  whether  the  plaintiffs  who  sued  were  the  proper  parties 
to  the  action.  Where  the  covenant  is  with  A.  and  B.  jointly,  yet  if  the 
interest  of  each  is  several,  as  on  a  conveyance  of  distinct  lands  by  each, 
they  could  not  join  as  plaintiffs ;  1  Wms.  Saund.  154:  (1)  ;  although 
they  can  now  do  so  under  Rules,  1883,  0.  xvi.,  r.  1,  ante,  p.  89.  But  if  the 
covenant  is  expressly  made  to  several,  though  for  the  benefit  of  one  only, 
it  is  a  joint  covenant  and  all  should  join.  Anderson  v.  Martindale,  1  East, 
497.  The  rule,  as  expressed  in  the  latest  cases,  is  that  where  the  covenant 
is  to  or  with  several  persons,  it  will  be  construed  tu  be  joint  or  several, 
according  to  the  interest  of  the  covenantees  apparent  in  the  deed,  provided 
that  the  words  admit  of  such  construction.  But  if  the  covenant  be  ex- 
pressly and  unambiguously  a  joint  one,  then  the  interest  will  not  control 
the  construction,  and  all  the  covenantees  must  join.  ISorsbie  v.  Park,  12 
M.  &  W.  146 ;  Ilophinson  v.  Lee,  6  Q.  B.  964 ;  Haddon  v.  Ayers,  1  E.  &  E. 
118;  28  L.  J.,  Q.  B.  105;  Falmer  v.  Mallet,  36  Ch.  D.  411;  White  v. 
Tt/ndaU,  13  Ap.  Ca.  263,  D.  P. 

The  benefit  of  an  indivisible  covenant,  e.g.,  to  repair  or  work  mines,  on 
a  joint  demise  by  tenants  in  common,  runs  with  the  entiie  reversion  only  ; 
and  therefore  all  the  covenantees  or  their  representatives  must  join  in  suing 
on  a  breach  of  the  covenant.  Thompson  v.  Hahewell,  19  C.  B.,  N.  S.  713 ; 
35  L.  J.,  C.  P.  18;  following  Foley  v.  Addenhrooke,  4  Q.  B.  197  ;  and  on 
the  authority  of  Litt.,  s.  314;  Co.  Litt.  196  b;  see  also  Bradburne  v.  Bot- 
field,  14  M.  &  W,  559;  Wakefield  v.  Brown,  9  Q.  B.  209;  Kevjhtley  v. 
Watson,  3  Exch.  716  ;  Magnay  v.  Edwards,  13  C.  B.  479  ;  Bagh  v.  String- 
field,  3  C.  B.,  N.  S.  2  ;  27  L.  J.,  C.  P.  34.  It  would  seem  that  if  the 
covenant,  in  such  a  lease,  were  to  pay  a  money  or  other  divisible  rent,  rhe 
tenants  in  common  or  their  representatives  might  maintain  separate  actions 
for  their  respective  shares  of  the  rent.  See  Ihovipson  v.  JTakewell,  supra. 
Where  the  reversion  expectant  on  the  determination  of  a  lease  vested  in 
tenants  in  common  A.,  B.,  and  C,  it  was  held  that  A.  could  by  himself  sue 
the  lessee  for  breach  of  a  covenant  in  the  lease.  Boherts  v.  Holland,  (1893) 
1  Q.  B.  665.  Scd  qncere,  the  covenant  in  this  case  being  to  deliver  up  the 
premises  in  good  repair.     Ex  rel.  amici. 

The  Bules,  1883,  O.  xvi.,  as  to  nonjoinder  and  misjoinder  of  parties, 
will  be  found  a7ite,  pp.  90,  91.  It  seems  that  under  them,  objection  to  the 
nonjoinder  of  a  plaintiff  must  be  taken  before  the  trial.  See  cases  cited 
ante,  p.  91,  and  Werderman  v.  Socie'te  Oenerale  d'' Electricite,  19  Ch.  D.  246, 
C.  A.,  where,  however,  the  judgment  of  Je^sel,  M.R.,  was  based  {vide  Id. 
251)  on  an  erroneous  view  of  the  practice  at  common  law.  Vide  Thompson 
v.  Ilakewell,  supra. 

The  insertion  of  more  covenantors  than  ought  to  be  joined  is  now 
immaterial.  Vide  ante,  pp.  90,  91.  Where  the  action  is  on  an  implied 
covenant,  persons  who  are  parties  to  the  deed,  only  for  confirmation,  with 
no  legal  estate  (as  where  trustee  and  cestui  que  trust  join  as  lessors), 
.should  not  be  joined  as  defendants.  Smith  v.  Bocklirigton,  1  C.  &  J.  445. 
Whether,  in  an  action  by  assignees  of  the  reversion  on  express  covenants, 
it  is  proper  to  join  as  co-plaintiffs  persons  who  have  no  legal  interest  in  the 
reversion,  is  a  question  not  yet  at  rest;  see  Wakefiield  v.  i?ro»'n,and  Magnay 
V.  Edwards,  supra. 
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At  coniuion  law,  no  person  not  made,  by  name  or  description,  a  party  tu 
an  indenture  could  sue  thereon.  Com.  Dig.  Fait,  (D.  2);  Chesterfield,  <tc., 
(Jollicri/  Co.  V.  Hawkins,  3  II.  &:  C.  677;  3-1  L.  J.,  Ex.  121;  Kitclun  v. 
Hawkins,  L.  U.,  1  Q.  B.  22.  But  now,  on  equitable  principles,  a  person 
having  a  beneficial  right  thereunder,  as  cestui  rjue  trust,  may  sue  thereon. 
Gandij  v.  Gaudy,  30  Cli.  D.  57,  C.  A.  And  by  8  &  9  V.  c.  100,  s.  5,  under  an 
indenture  executed  after  Oct.  ist,  18  If), "  the  benefit  of  a  condition  or  covenant, 
respecting  any  tenements  or  hereditaments,  may  be  taken,  although  the  taker 
thereof  be  not  Darned  a  party  to  the  same  indenture."  Where  the  lessee  of 
a  house  is  trustee  for  W.,  W.  is  not  liable  on  the  covenants  of  the  lease, 
although  W.  occupies.     Ilamage  v.  Wumack,  (I'JOO)  1  Q.  B.  IIG. 

Covenant  to  jmi/  money  ]  On  a  covenant  by  A.  to  pay  B.  a  sum  of 
money,  A.  is  bound  to  seek  out  B.  "if  he  bo  infra  rcgnnm  AngJice;  but  if 
he  be  not  within  the  kingdom,  he  is  not  bound  to  seek  him."  Sheppard's 
Touchstone,  cap.  G,  p.  130.  When",  however,  the  payment  is  to  be  at  a 
certain  p'ace,  a  demard  for  payment  must  be  made  at  that  place.  Thorn  v. 
City  Iiice  Mills,  40  Ch.  D.  357 ;  and  see  further  jxist,  p.  7.'U.  Where  two 
jilaces  aie  named  fir  payment,  there  is  no  default  until  the  payee  has 
selected  the  placi',  and  made  demand  there.     S.  (J. 

Alteration  of  deed.']  The  cases  relating  to  the  alteration  of  deeds  are 
collected  with  those  relating  to  simple  contracts,  ante,  ])p.  G61  et  seq. 

Fraud.']     Vide  ante,  pp.  6G3  et  seq. 

Fuynient  under  covenant,  itc]     Vide  ante,  p.  693. 

Statutes  of  Limitation  to  actions  on  specialty.]  The  Limitation  Act,  1623, 
21  J.  I,  c.  16,  ante,  p.  678,  did  not  apply  to  deeds  or  specialties.  The 
statutes  applying  to  such  instruments  are  3  &  4  W.  4,  cc.  27,  42;  19  &  20 
V.  c.  97 ;  37  &  38  V.  c.  57 ;  and  51  &  52  Y.  c.  57. 

By  the  Keal  Property  Limitation  Act,  1833,  3  &  4  W.  4,  c.  27,  the 
limitation  of  actions  for  rent,  and  annuities  and  other  periodical  sums 
charged  upon  or  payable  out  of  land,  is  regulated. 

By  sect.  42,  "  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  iuterest,  shall 
be  recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable 
or  his  agent;  provided,  nevertheless,  that  where  any  ]irior  mortgagee  or 
other  incumbrancer  shall  have  been  in  possession  of  any  land  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be 
brought  by  any  person  eni;itled  to  a  subsequent  mortgage  or  other  incum- 
brance on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage  or 
incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  j^rior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although  such 
time  may  have  exceeded  the  said  term  of  six  years." 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V,  c.  57),  which 
(sect.  12)  came  into  operation  on  Jan.  Isst,  1879,  sect.  8,  "no  action  or  suit 
or  other  i)roceeding  shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  12 
years  next  after  a  present  right  to  receive  the  same  shall  have  accrued  to 
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some  person  capable  of  giving  a  discliarge  for,  or  release  of  the  same,  unless 
in  the  meantime  some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the  person  by  whom  the  same  shall 
be  i^ayable,  or  his  agent,  to  the  person  entitled  thereto  or  his  agent ;  and  in 
such  case  no  such  action  or  suit  or  proceeding  shall  be  brought  but  within 
12  years  after  such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments  if  more  than  one  was  given."  13y  sect.  10,  "  no 
action,  suit,  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  or  legacy,  charged  upon,  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  and  secured  by  an  express  trust,  or  to  recover  any  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacy  so  charged  or 
payable,  and  so  secured,  or  any  damages  in  respect  of  such  arrears,  except 
within  the  time  within  which  the  same  would  be  recoverable  if  there  were 
not  any  such  trust."  See  Eughes  v.  Coles,  27  Ch.  D.  231 ;  In  re  Stephens,  43 
Ch.  D.  39;  In  re  IlartJey,  (1900)  1  Ch.  152.  As  to  the  meaning  of  "an 
express  trust,"  vide  post,  p.  1077. 

Sects.  8  ((mte,  p.  719)  and  9  replace  3  &  1  W.  1,  c  27,  s.  40,  under  which 
section  the  period  of  limitation  was  20  years  instead  of  12. 

By  23  &  24  V.  c.  38,  s.  13,  the  period  of  limitation  for  claims  in  respect 
of  the  share  of  the  estate  of  an  intestate,  made  against  his  personal  repre- 
sentative, is  20  years.  See  In  re  Johnson,  29  Ch.  D.  964;  WiUis  v.  EL 
Beauchamp,  11  P.  D.  59,  C.  A.;  and  In  re  Pardoe,  (1906)  1  Ch.  265. 

By  the  Trustee  Act,  1888  (51  &  52  V.  c.  59),  s.  8,  ante,  p.  680,  actions 
against  trustees  are  now  in  some  cases  subject  to  Statutes  of  Limitations, 
and  in  the  case  of  an  action  against  a  trustee  and  executor  the  question  often 
arises  as  to  whether  the  claim  falls  within  that  section  or  37  &  38  V.  c.  57 
ss.  8, 10,  supra.    See  In  re  Timmins,  (1902)  1  Ch.  176,  and  cases  there  cited. 

The  Stat.  37  &  38  V.  c.  57,  s.  8,  applies  to  the  sums  payable  under 
stat.  42  G.  3,  c.  IIG,  ss.  123,  125,  to  the  person  who  has  redeemed  the  land 
tax,  in  respect  of  the  tax  so  redeemed.  Skene  v.  Cool;  (1902)  1  K.  B.  682, 
C  A.  A  "present  riglit  to  receive"  is  not  equivalent  to  a  "present  right  to 
enforce  payment ; "  thus  where  improvement  works  have  been  done  in  a  street, 
the  cost  of  which  is  to  be  apportioned  among  the  owners  of  the  bouses  forming 
the  street,  and  the  apportioned  shares  are  payable  by  the  respective  owners,  and 
made  a  charge  on  their  houses,  the  statute  runs  although  there  has  been  no 
apportionment.  Eornsey  Local  Board  v.  Monarch  Investment  Building  Soc, 
24  Q.  B.  D.  1,  C.  A.  See  in  re  Oiven,  (1894)  3  Ch.  220,  and  In  re  Pardoe,  svpra. 

A  payment  to  prevent  the  barring  by  stat.  37  &  38  V.  c.  57,  s.  8,  nmst 
be  an  acknowledgment,  by  the  person  making  the  payment,  of  his  liability, 
and  an  admission  of  the  title  by  the  person  to  whom  it  is  paid.  Earloch  v. 
Ashlerry,  19  Ch.  D.  539,  C.  A.  It  must  be  made  by  the  person  liable  to 
pay  principal  or  interest;  payment  of  rent  by  the  tenant  ol  the  mortgaged 
property  to  the  mortgagee,  in  pursuance  of  notice  by  hiin,  is  no  bar.  S.  C. 
See  also  Newhould  v.  Smith,  33  Ch.  D.  127,  C.  A.,  affirmed  on  another 
ground  in  D.  P.  14  A  p.  Ca.  423;  and  In  re  Ld.  Clifden,  infra.  Payment 
by  a  person  bound  to  pay  ns  between  himself  and  the  mortgagor  only,  is 
sufficient.  Brudshaiv  v.  'Widdrington,  (1902)  2  Ch.  4."50,  C.  A.  So  p-iwut 
facie  is  payment  by  a  solicitor  acting  for  both  the  mortgagor  and  mortgagees. 
S.  C.  Payment  of  part  of  the  anrount  due  under  a  judgment,  under  a 
judgment  thereon  obtained  in  a  foreign  court,  does  not  affect  the  i)ar  under 
sect.  8.  Ta7jlor  v.  Eollard,  (1902)  1  K.  1'..  676.  Assuming  that  sect.  8 
applies  to  an  action  brought  on  a  mortgage  deed,  against  a  surety,  payment 
of  intere&t  by  the  mortgagor  prevents  the  section  operating  as  a  bar.  Bi  re 
Frishj,  13  Ch.  D.  106,  C.  A.  It  is,  however,  doubtful  whether  the  section 
applies  to  such  an  action.      Vide  S.  C;  In  re  Powers,  30  Ch.  D.  291  C.  A. 
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Where  rent  out  of  wliich  the  interest  of  the  mortgage  ought  to  be  \>x\<\  is 
receivable  by,  and  belongs  to  the  same  person  who  is  entitleil  to  the  interest, 
the  statute  does  not  bar  the  mortgagee.  Tophum  v.  JJooth,  .'35  Ch.  D.  007. 
The  above  cases  were  distinguished  in  In  re  Ewjland,  (IH'J.o)  li  Ch.  100, 
820,  C.  A.  AVhero  the  receiver  appointed  by  the  court  to  receive  the  rents 
of  three  estates,  A.,  B.,  and  C,  included  in  one  mortgage,  entered  into 
possession  of  C.  only,  and  out  of  the  rents  paid  the  mortgage  interest, 
this  was  held  to  be  in  law  payment  by  the  mortgagor  in  respect  of  the 
mortgage  debt,  and  prevented  the  statute  from  oijcrating.  Cltinncry  v. 
Evans,  11  H.  L.  C.  115;  sec  also  Cronin  v.  DenneJiy,  J.  K.,  3  C.  L.  28'J, 
C.  P. ;  and  Lcivin  v.  Wilson,  11  Ap.  Ca.  630,  J,  C.  A  payment  made  after 
12  years  from  the  accruing  of  the  debt,  but  within  12  years  before  action, 
bars  the  statute.     In  re  Ld.  Clifden,  (1900)  1  Ch.  774,  778. 

A  debt  charged  on  personal  estate  b}'  vendor's  lien  is  not  barred  by  any 
statute  of  limitations,  and  is  at  any  time  recoverable  with  interest  from  its 
date.     In  re  Studey,  (190G)  1  Ch.  G7,  C.  A. 

By  the  Civil  Procedure  Act,  1833, 3  &  4  W.  4,  c.  42,  the  period  of  limitation 
in  actions  of  debt  on  specialty,  and  in  some  other  actions,  is  defined.  By 
sect.  3,  it  is  enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  deht  upon  any  bond,  or  other  specialty,  and 
all  actions  of  deht  or  scire  facias  iipon  any  recognizance,  shall  be  sued  or 
brought  within  20  years  after  the  cause  of  such  actions  or  suits,  but  not 
after;  provided,  that  nothing  herein  contained  shall  extend  to  any  action 
given  by  any  statute,  where  the  time  for  bringing  such  action  is  or  shall  be 
by  any  statute  speciall}'  limited. 

By  sect.  4,  provision  is  made  for  persons  who  are,  at  the  time  such  cause 
of  action  accrued,  within  the  age  of  21  years,  covert,  of  unsound  mind,  or 
beyond  the  seas ;  such  person  to  bo  at  liberty  to  bring  the  actions,  ?o  as  they 
commence  the  same  within  such  times  after  their  coming  to,  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should,  according  to  the  provision  of  the 
Act,  have  done ;  and  if  any  person  against  whom  there  shall  be  any  such 
cause  of  action,  shall  be,  at  the  lime  of  cause  of  action  accrued,  beyond  the 
seas,  then  the  person  entitled  shall  be  at  liberty  to  sue  such  person  within 
the  times  before  limited  after  the  return  of  such  person  from  beyond  the 
seas.     [As  to  the  words  in  italics,  vide  19  &  20  V.  c.  97,  infra.'] 

Sect.  5.  Provided  that,  if  any  acknowledgment  shall  have  been  made 
either  by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty  or  recognizance,  or  his  agent,  or  by  part  payment,  or  part  satis- 
faction on  account,  of  any  principal  or  interest  then  due  thereon,  it  shall  be 
lawful  for  the  person  entitled  to  such  action  to  bring  his  action  for  the 
money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within  20  years 
after  such  acknowledgment  or  part  payment  or  part  satisfaction ;  or  in  case 
the  person  entitled  to  such  action  shall,  at  the  time  of  such  acknt>wledgment, 
be  under  such  disability  as  aforesaid,  or  the  party  making  such  acknow- 
ledgment be,  at  the  time  of  making  it,  beyond  the  seas,  then  within  20  years 
after  the  disability  shall  have  ceased,  or  the  party  sh:dl  have  returned  from 
beyond  the  seas,  as  the  case  may  be;  and  the  plaintitf  in  such  action  may, 
by  way  of  replication,  state  such  acknowledgment,  and  that  the  action  was 
brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

Sect.  7.  No  ])art  of  the  United  Kingdom,  nor  the  I.-le  of  Man,  nor  the 
Channel  Islands,  being  dominions  of  the  Queen,  are  to  be  deemed  beyond 
seas  witiiin  the  meaning  of  tliis  Act. 

By  19  &  20  V.  c.  97  (already  cited  ante,  p.  G83),  s.  10,  no  person  or 
persons  entitled  to  any  action  limited  by  the  Acts  3  <t  4  W.  4,  c.  27,  s.  42 
(^ante,  p.  719),  or  Id.  c.  42,  s.  3  (supra),  shall  be  entitled  to  any  further  time 
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to  sue  by  reason  only  that  such  person,  or  one  or  more  of  such  persons,  -was 
ur  were  beyond  seas  at  the  time  wheu  the  cause  accrued  ;  and  by  sect.  11, 
in  case  of  joint  debtors,  no  further  time  is  to  bo  allowed  for  suing,  by  reason 
only  that  some  of  them  were  beyond  seas  wheu  the  cause  accrued ;  but  a 
judgment  recovered  in  such  case  will  not  per  se  be  a  bar  to  an  action  against 
the  absent  debtor  or  debtors  after  their  return.  Sect.  14  (cited  ante,  p.  G87) 
also  provides  that  part  payment  by  one  debtor  shall  not  deprive  his  co-debtor 
of  the  benefit  of  the  statute. 

By  the  J.  Act,  1873,  s.  25  (2),  no  claim  by  a  cestui  que  trust  against  his 
trustee  on  an  express  trust  is  to  be  barred  by  any  Statute  of  Limitations. 
See,  however,  37  &  38  V.  c.  57,  s.  10,  ante,  p.  720,  and  51  &  52  V.  c.  59, 
s.  8,  ante,  p.  G80.  But  although  the  claim  is  not  barred  bv  the  statute, 
yet  where  there  has  been  laches  on  the  part  of  the  plaintiff,  his  remedy 
may  be  limited  to  six  years'  arrears  of  interest.  Tliomson  v.  Eastwood, 
2  Ap.  Ca.  215,  D.  P.     See  further,  ante,  p.  681. 

The  effect  of  the  3  &  4  W.  4,  c.  27,  s.  42,  and  c.  42,  s.  3,  together,  is 
that  no  more  than  six  years'  arreais  of  rent  or  interest  in  resptct  of  any 
sum  charged  on,  or  payable  out  of,  auy  land  or  rent  shall  be  recovered  by 
Avay  of  distress,  action,  or  suit,  other  than  and  except  an  action  of  covenant 
or  debt  on  the  specialty,  in  which  case  the  limitation  is  20  years.  Paget 
v.  Foley,  2  K.  C.  G79;  8'ims  v.  Thomas,  12  Ad.  &  E.  536  ;  Grant  v.  Ellia, 
9  M.  &  W.  113;  Manning  v.  Fhelps,  10  Exch.  59;  24  L.  J.,  Ex.  62; 
Boivycr  v.  Woodman,  L.  1\.,  3  Eq.  313.  Where  however  the  lessor's  title 
has  been  extinguished  under  3  tl'  4  W.  4,  c.  27,  s.  34,  jwst,  p.  1C69,  the  right 
to  recover  arrears  of  rent  has  also  gone.     In  re  Jolly,  (1900)  2  Ch.  616,  C.  A. 

Now,  by  37  &  38  V.  c.  57,  s.  8,  ante,  p.  719,  in  an  action  on  the  covenant 
in  a  mortgage  deed,  to  pay  the  mortgage  debt,  the  period  of  limitatiun  has 
been  reduced  to  12  years ;  Sutton  \.  Sntton,  22  Ch.  D.  511,  C.  A. ;  so  in 
an  action  on  a  bond  given  as  collateral  security  with  a  mortgage ;  Fearnside 
V.  Flint,  Id.  579;  even  although  the  mortgage  is  on  a  reversiou,  which  had 
not  fallen  into  possession  at  the  date  of  the  writ.  Kirkhmd  v.  Peatfield, 
(1903)  1  K.  B.  756;  acd  so  in  an  action  on  a  judgment;  Ilehhlethwaite  \. 
Feever,  (1892)  1  Q.  B.  124 ;  Jay  v.  Johnstone,  (1893)  1  Q.  B.  25, 189,  C.  A.; 
even  although  a  suggestion  had,  within  12  vears,  been  entered  on  the  roll 
under  C.  L.^P.  Act,  1852,  s.  129.  Fx  pte.  Tynte,  15  Ch.  D.  125.  But  an 
action  on  a  bond  given  by  A.  to  (J.,  conditioned  to  secure  the  payment  of 
jirincipal  and  interest  due  under  B.'s  mortgage  to  C,  is  not  within  sect.  8. 
In  re  Foiuers,  30  Ch.  D.  291,  C.  A.  Where  J.  and  A.  entered  into  a  joint 
and  several  covenant  in  a  mortgage  deed  to  pay  the  sum  of  3,000?.  and 
interest  on  demand,  J.  joining  as  surety  for  A.,  the  statute  did  not  begin  to 
run  in  favour  of  J.  until  a  demand  for  payment  had  been  made  on  him,  the 
claim  being  coUateial.     Broivn  v.  Brown,  (1893)  2  Ch.  300. 

Dividends  declared  on  the  shares  of  a  company  registered  under  the 
Companies  Act,  1802,  the  certificate  of  which  is  under  the  seal  of  the 
company,  are  recoverable  within  20  years  from  the  date  on  which  they  were 
payable;  In  re  Artizans"  dx.  Cor.,  (1904)  1  Ch.  796;  and  capital  to  be 
returned  on  the  shares  is  recoverable  from  the  date  of  the  notice  of  the  order 
confirming  the  resolution.  S.  C.  In  tiie  case  of  a  company  under  the 
Companies  Clauses  Acts,  1815,  1863,  interest  due  on  debeuture  stock  issued 
thereunder,  is  recoverable  within  20  years.  In  re  Cornwall  Minerals  By.  Co., 
(1897)  2  Ch.  74.  And  the  same  rule  would  seem  to  apply  to  dividends 
payable  em  shares  of  such  company,  S.  C. ;  In  re  Severn  &c.  Bridge  Co.., 
(1896)  1  Ch.  559,  and  In  re  Artizans'  Land  Ac.  Cor.,  supra. 

An  action  to  recover  a  simple  contract  eiebt,  charged  on  land,  is  still 
barred  under  21  J.  1,  c.  16,  by  the  lapse  of  six  years.  Barnes  v.  Clenion, 
(1899)  1  Q.  B.  885,  C.  A. 
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The  3  &  1  W.  A,  c.  27,  .«.  42  (rn//r,  p.  711»),  docs  not  afloct  the  right  of 
a  iiioitgagec  to  rctiiiii  out  of  the  proccf-'ds  of  the  mortgaged  property  for 
raore  than  six  years'  interest.  In  re  Marshfidd,  34  Ch.  D.  721  ;  Dinyle  v. 
Coppeii,  (18'J!0'l  Ch.  72G  ;  In  re  Lloyd,  (1903)  1  Ch.  385,  (J.  A. 

As  to  what  cases  full  within  the  stat.  3  &  4  W.  4,  c.  42,  s.  3,  and  what 
within  stat.  21  J.  1,  c.  16,  s.  3,  vide  ante,  pp.  078,  079. 

As  to  the  api  licability  of  the  Statutes  of  Limitations  to  breaches  of 
covcnnnts  for  title,  ride  post,  p.  745. 

Mere  dilay  in  enforcing  a  si^ecialty  debt  for  any  period  within  20  years 
alfords  no  bar  to  its  recovery.     lit  re  Bdker,  20  Ch.  D.  230,  C.  A. 

A  general  replication  never  let  in  the  subsequent  ])romise,  acknowledg- 
ment, or  pnynient,  as  in  actions  for  sinij'lc  contract  debts;  for  proof  of  a 
promise,  not  under  seal,  did  not  support  the  declaration ;  and  if  under  seal, 
it  was  another  and  difTercnt  cause  of  action.  If  there  were  a  sufficient 
written  acknowledgment  within  3  &  4  \V.  4,  c.  42,  s.  5,  it  must  have  been 
specially  replied.  Kempc  v.  Gibbon,  9  Q.  B.  609.  And  this  is  still  the 
rule.  It  must  be  shown  which  of  the  three  sorts  of  acknowledgments, — viz., 
writing,  payment,  cr  satisfaction  in  ])art — is  relied  on.  Forsyth  v.  Bristowe, 
8  Exch.  347;  22  L.  J.,  Ex.  70.  The  acknowledgment  need  not  imply  a 
promise,  or  be  in  itselt  a  cause  of  action  ;  Moodie  v.  Bannister,  4  Drew.  432 ; 
28  L.  J.,  Ch.  881 ;  and  an  admission  by  the  executors  of  the  obligor  la  their 
answer  to  a  suit  ijder  alios  is  enough,  S.  C.  Hence  under  sect.  5,  the 
acknowledgment  need  not  be  to  the  creditor  or  his  agent. 

In  an  action  of  covenant  for  400/.  due  on  a  mortgage  deed,  to  which  the 
plea  of  Stat,  of  Limitations  was  pleaded,  plaintiff  replied  an  acknowledg- 
ment within  20  years,  and  put  in  a  deed  of  conveyance  by  defendant  to 
trustees  for  payment  of  "all  mortgages,  debts,  &c.,"  in  which  it  was  recited 
that  the  land  was  "  subject  to  a  mortgage  to  W.  H.  (plaintitl)  for  400/.  and 
interest : "  held  insufficient,  because  it  did  not  acknowledge  an  existing  debt, 
but  only  an  outstanding  mortgage.  Iloivcntt  v.  Bonser,  3  Exch.  491.  In 
an  action  by  mortgagee  agains^t  mortgagor  for  principal  and  interest,  after 
the  lapse  of  20  years,  defendant  pleaded  the  statute,  to  which  plaintift'  re(.lied 
an  acknowledgment  in  writing,  and  also  part  payment,  within  20  years  ; 
within  20  years  the  defendant  had  assigned  his  iquitj-  of  redemption  b}'  a 
deed  reciting  payment  of  interest  "  up  to  the  date  thereof:"  held,  that  this 
was  evidence  of  jiayment  within  20  years:  held  also,  that  payment  of 
interest  by  the  assignee  after  assignment,  was  payment  by  the  "agent" 
of  the  delendant.  Fursytli  v.  Bristowe,  8  Exch.  710 ;  22  L.  J.,  Ex.  255  ; 
see  also  Bibb  v.  Walker,  2'>ost,  p.  742. 

On  a  plea  that  the  "debt  and  cause  of  action"  did  not  accrue  infra, 
&c.,  pleaded  to  a  bond,  declared  u])on,  without  showing  the  conilition, 
and  issue  therecn,  it  appeared  at  the  trial  to  be  a  j^ost  obit  bond,  and  that 
the  cestui  que  vie  died  within  20  j  ears  :  held,  that  the  plaintift"  was  entitled, 
to  recover,  for  the  real  cause  of  action  arises  on  the  condition.  Tiickey  v. 
Hawkins,  4  C.  B.  055.  To  a  declaration  on  a  bond,  without  stating  the 
conditiDH,  which  was  for  payment  of  an  annuity,  the  defendant  pleaded 
that  the  causes  (faction  did  not  accrue  within  20  years;  on  which  plaintiff 
joined  issue,  and  suggested  breaches  of  non-payment  of  arrears  within 
20  years.  On  the  trial,  it  appeared  that  there  had  been  also  breaches  of 
condition  20  years  ago,  by  payments  of  the  annuities  at  irregular  times, 
all  of  which,  however,  had  been  accepted  by  the  plaintiff:  held,  that  a  new 
cause  of  action  arose  on  each  breach  of  the  condition ;  that  the  previous 
breaches  had  been  waived  by  acceptance,  and  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  issue.  Aiuott  v.  Ilolden,  18  Q.  B.  593;  22  L.  J.,  Q.  B. 
14.  A  bond  conditioned  to  replace  stock  is  not  within  sect.  5  of  the  Act, 
which   relates   only    to   conditions   for   payment  cf  money;    therefore  at 
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acknowledgment  that  it  was  not  replaced,  and  a  i^ayment  within  20  jears 
of  money  conditioned  to  be  paid  in  lieu  of  dividends,  if  the  stock  should  not 
be  replaced,  will  not  rebut  the  statute  so  far  as  relates  to  the  breach  or 
condition  to  replace.  Blair  v.  Ormond,  17  Q.  B.  423 ;  20  L.  J.,  Q.  B.  444. 
But  the  condition  to  pay  periodically  the  money  due  in  lieu  of  dividends, 
was  held  to  continue  in  force,  and  that  plaintiff  was  entitled  to  dama2;es  for 
a  breach  for  non-payment  within  20  years.  S,  C.  The  acknowledgment 
by  a  devisee  in  trust  where  his  co-devisee  dissents  is  ineffectual.  Asthury 
V.  Asthury,  (1898)  2  Ch.  111. 

M.  died  indebted  on  a  bond,  in  which  the  heirs  were  bound,  having 
devised  his  estates  in  strict  settlement ;  payment  of  interest  by  the  devisee 
in  possession,  who  took  a  life  estate,  was  held  to  prevent  the  devisee  in 
tail,  in  remainder,  from  setting  up  the  statute  when  he  came  into  possession. 
Roddam  v.  Morley,  1  De  G.  &  J.  7 ;  26  L.  J.,  Ch.  438 ;  ace.  In  re  Lacey, 
(1907)  1  Ch.  D.  330,  C.  A. ;  see  further,  'ante,  p.  686.  So  payment  of 
interest  by  the  tenant  for  life  of  an  equity  of  redemption,  under  a  settlement 
made  by  the  owner  of  the  equity  of  redemption,  keeps  alive  the  covenant  of 
such  owner.     Bihh  v.  Walker,  (1893)  2  Ch.  429. 

As  to  the  application  of  the  Statute  of  Limitations  to  actions  by  and 
against  executors,  vide  post,  pp.  1151,  1165. 

The  following  are  some  of  the  most  material  statutes  relating  to  actions 
en  leases  or  other  conveyances  of  real  property,  and  the  issues  arising 
therein. 

Wliere  defendant  is  sued  as  assignee  of  the  reversion.']  The  stat.  32  H.  8, 
c.  34,  s.  2,  first  gave  a  right  of  action  by  the  lessee  against  the  assignee  of 
the  lessor  on  the  covenants  in  the  lease,  the  burthen  of  which  ran  with  the 
reversion.  As  to  what  covenants  so  run,  vide  post,  pp  1025, 1026.  This  statute 
applied  only  to  leases  by  deed,  vide  ante,  p.  349.  By  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Y.  c.  41),  s.  11  (1),  "The  obligation 
of  a  covenant  entered  into  by  a  lessor  with  reference  to  the  subject-matter 
of  the  lease  shall,"  [if  made  after  Dec.  31st,  1881,  see  sect.  11  (2)],  "if  and 
as  far  as  the  lessor  has  power  to  bind  the  reversionary  estate  immediately 
expectant  on  the  term  granted  by  the  lease,  be  annexed  and  incident  to  and 
shall  go  with  that  reversionary  estate,  or  the  several  parts  thereof,  notwith- 
standing severance  of  that  reversionary  estate,  and  may  be  taken  advantage 
of  and  enforced  by  the  person  in  whom  the  term  is  from  time  to  time  vested 
by  conveyance,  devolution  in  law,  or  otherwise;  and,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  person  from  time  to  time  entitled  to  that 
reversionary  estate,  the  obligation  aforesaid  may  be  taken  advantage  of  and 
enforced  against  any  person  so  entitled." 

This  section  "in  no  way  alters  the  old  law  ,ns  to  the  class  of  covenants 
the  burden  of  which  will  run  with  the  reversion,"  Davis  v.  Town  Properties 
Investment  Cor.,  (1903)  1  Ch.  797,  805,  per  Cozens  Hardy,  L.  J. 

Where  plaintiff  sues  as  assignee  of  reversion.']  The  stat.  32,  H.  8,  c.  34, 
s.  1,  first  enabled  the  assignee  of  the  reversion  to  sue  the  lessee  on  the 
covenants  in  the  lease,  the  benefit  of  which  ran  with  the  land.  As  to  what 
covenants  so  run,  vide  post,  pji.  1025, 1020.  This  statute  applies  only  to  leases 
by  deed.  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  10  (1), 
"Rent  reserved  by  a  lease"  [made  after  Dec.  31st,  1881,  see  sect.  10  (2)] 
"and  tlie  benefit  of  ever}'  covenant  or  provision  therein  contained  having 
reference  to  the  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
observed  or  performed,  and  every  condition  of  re-entry  and  other  condition 
tbeiein    contained,    shall    be  annexed  and  incident  to  and  shall  go   with 
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the  reversionary  estate  in  tlie  land,  (jp  iu  any  part  thereof,  immediately 
expectant  on  the  term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  reiiuire,  of  the  land  leased." 

This  section  seems  to  enable  the  person  entitled  to  the  income  of  the  land 
to  sue  on  covenants  running  with  the  land,  vide  ante,  p.  724,  although  he 
may  not  have  the  legal  reversion  by  interest  or  estoj^jpel,  and  even  though 
the  lease  is  by  parol  only,  unless  a  deed  is  required  by  law. 

Where  the  lessor  at  the  time  of  granting  a  lease  has  no  title,  but  after- 
wards acquires  one,  the  lease  and  reversion  take  effect  in  interest,  and  an 
action  will  lie  by  the  assignee  of  the  reversion  on  the  covenants  in  the  lease. 
Wcbh  V,  Austin,  7  M.  &  Gr.  701,  and  728,  n. ;  Sturc/eon  v.  WimjfiM, 
15  M.  c^'  W.  224.  And  in  CuthUrlsnn  v.  Irving  (4  II.  &  N.  742;  28  L.  J., 
Ex.  300),  it  was  decided  that  a  mortgagor  of  premises,  having  leased  them 
to  the  defendant  by  an  instrument  which  did  not,  and  afterwards  assigned 
the  reversion  by  an  instrument  which  did,  declare  his  title,  the  defendant 
was  estopped  from  objecting  to  the  equitable  title  of  the  assignee.  In  this 
last  case  the  interest  of  the  plaintiff  was  purely  one  by  estoppel.  The  lessee 
is  not  estopped  from  showing  that  the  lessor  had  not  a  fee  simple  in  the  land 
demised,  jirovided  he  does  not  assert  that  he  had  no  estate  in  the  land  which 
would  give  effect  to  the  deed.  Weld  X.Baxter,  11  Exch.  816;  25  L.  J., 
Ex.  214;  1  H.  &  X.  568;  26  L.  J.,  Ex.  112.  If  the  lessor's  want  of  title 
appear  on  the  lease,  both  parties  are  estopped  from  asserting  a  legal  reversion, 
and  the  covenants  are  in  gross  and  not  assignable.  Pargcter  v.  Harris, 
7  Q.  B.  708;  and  see  Saunders  v.  Merry  weather,  3  H.  &  C.  902;  35  L.  J., 
Ex.  115;  and  further, ^)os<,  pp.  1004, 1082.  Where  a  lessee  makes  an  under- 
lease for  more  than  liis  term,  and  reserves  rent,  this  rent  is  assignable  by 
waj^  of  estoppel,  and  the  assignee  can  sue  the  uiiderlessce  for  the  rent  without 
attornment.  Williams  v.  Hayivard,  1  E.  iK:  E.  1040 ;  28  L.  J.,  Q.  B.  374. 
The  assignee  of  ])art  of  the  reversion  in  all  the  land  may  sue ;  Co.  Litt.  215«  ; 
1  Wms.  Saund.  241rf  (5)  (c);  so  the  assignee  of  the  reversion  of  part  of  the 
land;  Twrjnaia  v.  Pickard,  2  B.  &  A.  105;  and  so  a  reversioner  who  has 
assigned  the  reversion  of  a  ])art  only.  Swansea,  Mayor,  ttc.  of,  v.  Thomas, 
10  Q.  B.  1).  48,  cited  post,  p.  729. 

Defence  of  assignment  over  of  reversion  hy  plaintiff.'}  The  lessor  cannot 
bring  an  action  of  covenant  on  the  lease  after  he  bas  parted  with  his 
reversion,  for  any  breach  of  a  covenant  running  with  the  land,  which  has 
accrued  subsequently  to  the  grant  of  the  reversion,  but  the  action  can  be 
broui^ht  only  by  the  assignee  of  the  reversion;  for  the  stat.  32  H.  8,  c.  34, 
has  transferred  the  privity  of  the  contract,  together  with  the  estate  in  the 
land,  to  the  assignee  of  the  reversion.  1  Wms.  Saund.  241/  (6).  That 
statute  applied  only  to  leases  by  deed,  but  the  stat.  44  tS:  45  V.  c.  41, 
6.  10  (1),  ante,  p.  724,  extends  to  all  leases,  whether  by  deed  or  parol,  made 
after  Dec.  31st,  1881,  unless  a  deed  is  requirtd  by  law.  The  defendant 
may  therefore  plead  that  the  breach  accrued  after  the  assignment  by  the 
lessor  of  his  reversion,  but  only  in  respect  of  covenants  which  run  with 
the  land.  Stokes  v.  Jiussell,  3  T.  K.  678;  aflirmed  1  H.  Bl.  562;  Pargeter 
V.  Jlarrit,  ante,  p.  725,  and  see  Davis  v.  Town  Properties  Investment  Cor., 
unte,  p.  724. 

Of  a  similar  nature  is  the  question,  who  is  the  proper  person  to  sue  on 
the  death  of  the  lessor,  owner  in  fee,  for  breaches  of  covenant  which  have 
accrued  in  his  lifetime?  It  is  laid  down  that  where  there  are  covenants 
real,  that  is  which  run  with  the  land  and  descend  to  the  heir,  though  there 


72(3  Action  on  Covenants  in  Leases. 

may  have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet  if  the  sub- 
stantial injury  has  taken  place  since  his  death,  the  heir,  and  not  the  executor, 
is  the  proper  plaintiff.  But  the  executor  may  sue  for  a  breach  of  covenant 
during  the  testator's  lifetime  grounded  on  the  special  damage  thereby  caused 
to  the  testator's  personal  estate ;  2  Wms.  Saund.  181  c  (A) ;  Kingdon  v. 
Nottle,  1  M.  &  S.  355 ;  Id.  v.  Id.,  4  M.  &  S.  53 ;  King  v.  Jones,  5  Taunt, 
418 ;  4  M.  &  S.  188,  Ex.  Ch. ;  FMymond  v.  Fitch,  2  C.  M.  &  K.  588,  598 ; 
or  even  although  there  be  no  such  special  damage.  Richetts  v.  Weaver, 
12  M.  &  W.  718.  But,  where  the  covenant  does  not  run  with  the  land,  the 
executor  alone  can  sue.     Baymond  v.  Fitch,  supra. 

The  rights  of  a  mortgagor  to  sue  are  now  governed  by  the  J.  Act,  1873, 
s.  25  (5),  ante,  p.  307. 

Defence  of  assignment  over  of  term  or  of  reversion  by  defendant.^  In  an 
action  against  the  as  igoee  of  a  term  on  a  covenant  in  tue  lease,  he  may 
plead  that  he  as^sigoed  over  the  term  before  breach,  for  the  assignee  is  only 
liable  for  thf  se  breaches  which  have  occurred  while  he  is  assignee ;  Taylor 
v.  Shum,  1  B.  &  P.  21 ;  Paul  v.  Nnrse,  8  B.  Sc  G.  486 ;  but  for  those  breaches 
he  may  he  su^d  even  after  he  has  parted  with  the  term.  Barley  v.  King, 
2  C.  M.  &  E.  18.  The  assignee  is  not  liable  for  breaches  committed  before 
the  assignment  to  him.  *S'.  Saviours  v.  Smith,  3  Burr.  1271 ;  and  see 
Coward  v.  Gregory,  L.  Pi.,  2  C.  P.  153.  If  the  defence  be  traversed,  the 
defendant  must  prove  the  a«isignment,  that  is,  that  the  whole  term  has 
been  legally  transferred  by  him  to  another.  The  8  &  9  V.  c.  106,  s.  3, 
requiies  that  an  assignment  should  be  proved  by  an  instrument  under 
seal.  But  as  an  underlease  by  the  defendant  for  the  whole  of  his  term 
amounts  to  an  assignment  (Farrnenter  v.  Webber,  8  Taunt.  593 ;  Beardman 
V.  Wilson,  L.  H.,  4  0.  P.  57 ;  Lewis  v.  Baher,  (1905)  1  Ch.  46),  and  the 
above  section  allows  leases  not  exceeding  three  years  to  be  by  parol,  it  follows 
that  a  good  assignment  of  s-uoh  a  lease  may  be  made  by  way  of  underlease, 
without  deed  or  writing.  AVhere  the  aefendant  proved  that,  although  he 
had  executed  the  assigomeot,  it  had  not  been  delivered  to  his  assignee, 
hiiving  remained  in  the  hands  of  the  defendant's  solicitor,  who  had  prepared 
it  for,  and  by  order  of,  the  assignee,  and  who  had  a  lieu  upon  it,  it  was  held  to 
be  sufficient.  OdeUv.  ir«A-e,  3  Camp.  394.  It  would  he  otherwise  if  delivered 
as  an  esciow,  or  rejected  by  the  assignee.  The  defendant  need  rot  prove 
notice  to  the  plaintiff  of  tbe  assignment;  Pitcher  v.  Tovey,  1  Salk.  81; 
4  Mod.  71  ;  nor  the  assent  of  the  aFsignee  to  the  assignment,  lor  assent  is 
presumed.  Leach  v.  Thompson,  1  f^how.  296;  Freem.  2nd  ed.  503(5);  see 
Siggers  v.  Evans,  5  E.  &  B.  367 ;  34  L.  J.,  Q.  B.  305 ;  aud  Ilobson  v. 
TJielluson,  L.  K.  2  Q.  B.  642.  But  his  express  refusal  may,  of  course,  be 
shown,  and  jierbaps  his  incapacity  to  accept.  As  lo  infancy,  see  Valeniini 
V.  Canali,  ante,  y.  675.  A  reply  that  the  assignment  was  fraudulent  will 
not  be  supported  by  proof  that  the  assignmeat  was  to  a  beggar  in  order  to 
get  rid  ol  liability.  Lekeux  v.  Nash,  Str.  1221 ;  Taylor  v.  Shum,  ante,  p.  726  ; 
Onslow  V.  Carrie,  2  Madd.  330.  But  if  there  were  real  fraud,  as  a  secret 
trust  for  the  btnetitof  the  assignor  it  would  probably  defeat  the  defence, 
if  such  fraud  were  replied.  See  S.  C. ;  Hyam's  case,  1  1).  F.  &  J.  75;  29 
L.  J.,  Cb.  243;  Ex  pte.  Bunn,  2  1).  F.  &  J.  297;  31  L.  J.,  Ch.  A;  and 
Ex  pte.  Bugg,  2  Dr.  &  Sm.  452 ;  35  L.  J.,  Ch.  43. 

An  assignee  who  takes  the  demised  premises  from  the  lessee  by  indenture 
indorsed  in  the  lease  "subject  to  the  payment  of  the  rent  and  the  perform- 
ance of  the  covenants  and  agreements  reserved  and  contained  in  the  lease," 
is  not  liable  in  covenant  to  the  lessee  for  rent  which  the  lessee  has  heen  called 
on  by  the  lessor  to  pay  after  the  assignee  has  assigned  over.  Wvlvcridge  v. 
Steward,  1  Cr.  &  M.  644,  Ex.  Ch. 
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A  lessor  wlio  lias  assl<:De(l  his  reversion,  remains  lialilo  on  his  express 
covenants  running  therewith.     Stuart  v.  Joy,  (l'J04)  1  K.  li.  302,  C.  A. 

Defence  traversiin/  assignment  to  plaintiff.']  Where  the  iJaintifl"  sues  a? 
xssijjnee  of  the  reversion,  and  the  liefendant  traverses  the  title  as  stated, 
it  will  be  incumbent  upon  the  jilainlifi'  to  prove  it,  by  showing  the  mesne 
conveyances  from   the  original   lessor.     See   Curvick   v.  JJiagrave,   1   li.  & 

B.  r)31. 

Where  a  lease  made  by  cestui  que  trust  under  a  power  in  a  settlement, 
with  covenants  for  rent,  (fee,  with  the  lessor  and  "  his  assigns,"  recited 
the  e(iuitable  estate  of  the  lessor,  it  was  held  that  "  assigns,"  meant  assigns 
of  the  settlor,  and  that  the  assignee  of  the  legal  reversion,  though  not 
assignee  of  the  lessor,  was  entitled  to  take  advantage  of  the  covenants  and 
condition  of  re-entry ;  Greenaway  v.  Hart,  14  C.  B.  340 ;  23  L.  J.,  C.  P. 
115;  and  that  the  lessee  was  not  estopped  from  disputing  the  lessor's  title 
to  sue.  S.  C.  The  question  who  are  assignees  of  the  reversion,  so  as  to  be 
entitled  to  sue  by  virtue  of  the  32  H.  8,  c.  34,  is  usually  decided  upon  the 
pleading. 

The  assignee  of  the  reversion  cannot  sue  for  breaches  of  covenant  which 
accrued  before  the  assignment  to  him.  Martt/n  v.  Williams,  1  H.  &  N. 
817;  26  L.  J.,  Ex.  117.  And  although  1  Y.  c.  20,  s.  3,  enacts  that  a  right 
of  entry  for  condition  broken  shall  pass  by  will,  yet  this  does  not  extend  to 
an  action  on  a  covenant  broken  in  the  testator's  lifetime. 

Defence  of  surrender.]  A  surrender  of  a  lease,  such  as  could  not  be 
created  \vithout  writing,  must  be  by  deed,  8  ife  9  V.  c.  106,  s.  3,  unless  the 
surrender  be  by  act  and  operation  of  law.  The  mere  destruction  of  the 
sealed  lease  bj^  consent  of  both  parties  was,  at  law,  no  surrender  of  the  lease 
by  operation  of  law ;  and  debt  lies  for  rent  notwithstanding,  for  the  estate 
is  not  divested.  IVard,  Ld.  v.  Lumley,  5  11.  &:  N.  87;  29  L.  J.,  Ex. 
322.  A  surrender  by  the  assignee  of  the  lease  of  part  of  the  premises  does 
not  affect  the  liability  of  the  lessee  for,  at  any  rate,  the  api)ortioned  part 
of  rent  for  the  remainder  of  the  premises.  Baynton  v.  Morgan,  22  Q.  B.  D. 
74,  C.  A. 

As  to  what  amounts  to  a  surrender  by  act  and  operation  of  law,  see 
ante,  pp.  337  et  seq.,  and  Furnivall  v.  Grove,  8  C.  B.,  N.  S.  456 ;  30  L.  J., 

C.  P.  3. 

Defence  of  eviction.]  An  action  of  covenant  for  non-payment  of  rent  can 
be  defeated  by  proof  of  an  eviction  of  the  defendant  from  the  premises  in 
question,  either  by  the  lessor  or  one  whose  title  is  better  than  his.  Vide 
ante,  p.  341,  where  the  cases  as  to  what  amounts  to  an  eviction  and  the 
effect  thereof  are  collected. 

Where  there  has  been  an  eviction,  bj'  title  paramount,  from  part  of  the 
land  demised,  the  lessor  may  sue  the  assignee  of  the  lease  in  covenant  for 
the  apportioned  part  of  the  rent.  Stevenson  v.  Lamhard,  2  East,  575.  The 
action  in  such  case  is  brought  on  the  privity  of  estate.  So  in  an  action  of 
covenant  brought  by  the  lessor  against  his  lessee,  where  the  action  is  founded 
on  the  privity  of  contract;  sec  Swansea,  Mayor  of  v.  Thomas,  jwst,  \\  729, 
dissenting  from  dictum,  contra,  in  Stevenson  v.  Lamhard,  supra.  An  eviction 
from  part  of  the  subject-matter  of  the  lease,  was  held  to  be  no  defence  to  an 
action  for  breaches  of  covenants  to  repair,  and  not  to  assign  or  underlet,  it  not 
appearing  that  the  defendant  had  given  up  possession  of  the  whole.  Jlodgskiii 
v.  Queenborour/h,  AVilles,  131,  h.  (b);  Newton  v.  AUin,  1  Q.  B.  518.  And  it 
would  seem  that  the  tenant,  in  such  a  case,  cannot  discharge  himself  from 
his  liability  to  such  covenants,  by  surrenderiug  the  residue  of  the  premises, 
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from  wliich  lie  has  not  been  ousted,  to  the  landlord,  if  the  latter  refuse  to 
accept  possession  of  them.     Morrison  v.  Chaclwick,  7  C.  B.  2G6. 

Defence  of  hanliruptcy  of  the  iilaintiff.']  Tn  an  action  of  covenant  for  rent 
the  defendant  pleaded  that  tlie  plaintiif  became  bankrupt  after  the  rent  was 
due.  The  plaintiff  replied  that  lie  let  the  premises  in  question  as  trustee  for 
a  third  person,  and  had  no  beneficial  interest  in  the  rent.  It  was  held 
sufficient,  under  this  replication,  to  show  that  the  pjlaintiff  had  from  time  to 
time  been  in  the  habit  of  paying  over  the  rent  to  the  person  who  was  stated 
to  have  the  beneficial  interest  in  the  premises,  and  that  there  was  no  need  of 
proving  an  express  declaration  of  trust  under  the  Statute  of  Frauds,  Houghton 
V.  Koinig,  18  C.  B.  235 ;  25  L.  J.,  C.  P.  218. 

Where  defendant  is  sued  as  assignee  of  the  hase.']  Where  an  issue  is 
taken  upon  the  assignment  it  will  be  necessary  to  prove  either  a  transfer  of 
the  interest  by  deed,  or  facts  fi'om  which  an  assignment  may  by  law  be 
inferred.  Where  the  statement  of  claim,  states  generally  that  the  term  has 
vested  in  the  defendant  by  assignment,  it  will  be  sufficient  prima  facie 
evidence  to  show  that  the  defendant  has  paid  rent  as  assignee,  or  is  in 
possession  of  the  premises.  2  Pliillipps,  Ev.,  Ttli  ed.  151 ;  Peake,  Ev.,  5th 
ed.  284.  Thus,  where  A.  had  been  tenant  of  certain  premises,  and  upon  his 
leaving  them,  B.  had  taken  possession,  it  was  held  that  be  might  be  pre- 
sumed to  come  in  as  assignee  of  A.,  though  he  had  never  paid  rent.  Doe  d. 
Morris  v.  Williams,  G  B.  &  C.  41.  The  jury  may,  however,  decline,  to  act 
upon  such  tvidenco,  and  find  that  there  was  no  assignment  in  writing. 
Fault  V.  Simjjson,  9  Q.  B.  365.  When  the  defendant  has  never  entered  or 
done  anything  to  admit  the  assignment,  his  title  may  be  proved  by  producing 
memorials  of  the  mesne  conveyances  registered  by  parties  under  whom  the 
defendant  claims,  after  notice  to  the  defendant  to  produce  the  originals. 
Wollaston  v.  Haheivill,  3  M.  &  Gr.  297.  In  this  case  it  was  decided  that 
an  executor  who  had  not  entered  was  liable  as  assignee,  unless  he  discharged 
himself  by  pleading  that  he  was  no  otherwise  assignee  than  as  executor,  and 
that  he  had  never  entered  into  possession.  Proof  that  the  defendant  is 
executor  de  son  tort,  appears  sufficient  to  impose  upon  him  the  liability  of 
assignee.  Paull  v.  Simpson,  swpra.  But  one  who  has  occupied  premises 
under  an  executor  de  son  tort,  without  any  legal  assignment  of  the  lease, 
would  seem  to  be  free  from  such  liability,  except  perhaps  where  the  substitu- 
tion in  the  tenancy  could  be  proved  to  be  fraudulent.  S.  C.  Where  a  person 
has  entered  into  possession  of,  or  received  the  rents  and  profits  of,  premises 
demised  to  an  intestate,  and  paid  the  rent  reserved  thereon,  he  is  estoppeil 
from  denying  that  he  is  assignee  of  the  term,  even  though  he  is  not  charge- 
able as  executor  de  son  tort.  Williams  v.  Jleales,  L.  11.,  9  C.  P.  177.  Where 
a  term  has  been  assigned  by  way  of  mortgage  it  is  not  necessary,  in  an  action 
on  a  covenant  charging  the  mortgagee  as  assignee,  to  prove  that  he  has 
entered  upon  the  mortgaged  premises.  Williams  v.  Bosanquet,  1  B.  &  B. 
238.  A  trustee  to  whom  a  debtor's  estate,  including  a  lease,  has  been 
assigned  for  the  benefit  of  creditors  is  liable  as  assignee  if  he  do  not  repudiate 
the  lease.  See  White  v.  Hunt,  L.  P.,  6  Ex.  32,  where  the  tenancy  was  from 
year  to  year. 

Action  against  assignee  of  lease. — Defence.']  In  answer  to  this  action  the 
defendant  may  prove  that  he  is  cot  an  assignee  of  the  whole  term,  but  only 
an  undertenant.  Holford  v.  Hatch,  1  Doug.  183 ;  Derhy,  El.  of,  v.  Taylory 
1  East,  502,  and  see  Bryant  v.  Hancock,  (1898)  1  Q.  B.  710,  C.  A. ;  affirm, 
on  other  grounds  (1899)  A.  C.  412,  D.  P.  If  he  be  charged  as  assignee  of 
all  the  estate  in  certain  premises  and  he  is  in  fact  an  assignee  of  an  undivided 
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part  of  the  premises  only,  be  cannot  plead  this  iu  bar  to  the  action  ;  Merceroa 
V.  DoiL'son,  5  B.  &  C.  479;  as  it  amounted  to  a  plea  in  abatement  only. 
(Irattnn  v.  Wall,  I.  11.,  2  0.  L.  484.  By  Ilulcs,  I8d3,  0.  xxi.  r.  20,  "  no 
defence  shall  be  jilcaded  in  abatement."  As  to  the  manner  in  which  au 
objt'Ctiun,  formerly  pleaded  in  abatement,  is  now  to  be  taken,  vide  ante,  p.  91. 
The  defendant  is  not  chargeable  as  assignee  of  the  land  for  the  entire  rent,  if 
the  assignment  be  of  part  only.  Curtis  V.  Sjn'lti/,  1  N.  C.  75G.  The 
defendant  may  show  that  he  is  only  devisee  of  the  equity  of  reilemption,  tho 
legal  estate  being  in  the  mortgagee ;  Carlisle,  Mayor  of,  v.  Blamire,  8  East, 
487  ;  or  that  lie  is  equitable  assignee  only,  having  taken  possession  under  an 
agreemeiit  to  take  an  assignment ;  Cox  v.  Bisliop,  8  D.  M.  &  Gr.  815 ;  26 
L.  J.  Ch.  381) ;  or  only  appointee,  and  not  liable  as  such  on  a  covenant  bind- 
ing the  assigns  of  the  appointor.  Iloach  V.  Wadham,  6  East,  289;  or  that 
he  only  ac([uired  a  title  against  the  lessee  under  stat.  3  &  4  W.  4,  c.  27, 
s.  34, 2Mst,  p.  10G9,  although  he  jjaid  the  lessor  the  rent  reserved  by  the  lease 
until  he  gave  up  possession  at  its  expiration.  Tichhorne  v.  Weir,  67  L.  T. 
735,  '\\  S.  1892,  C.  A.     Sec  further,  post,  p.  1070. 

Formerly  many  questions  arose  as  to  the  effect  of  a  lessee's  bankruptcy 
on  the  covenants  entered  into  by  him  in  his  lease;  and  much  difllculty  arose 
under  the  earlier  Bankrupt  Acts  as  to  whether  the  assignee  had  or  had  not 
acceiited  the  lease  so  as  to  be  liable  on  the  covenants  thereof.  These  questions 
do  not,  however,  arise  under  the  Bankruptcy  Acts,  1883,  1890,  which  are 
now  in  force. 

As  to  what  covenants  run  with  tbe  land,  so  as  to  bind  the  assignees,  see 
Spencer's  case,  1  Smith's  L.  Cas.  and  notes. 

Action  hy  lessee  against  assignee.]  The  usual  covenant  by  the  assignee  of 
a  lease  with  the  lessee  L.  is  one  of  indemnity  only,  and  L.  cannot  by  injunc- 
tion enforce  the  negative  covenants  therein,  by  means  of  the  covenant  to 
perform  and  observe  those  covenants,  and  to  indemnify  L.  from  all  claim  in 
respect  of  the  same.  Harris  v.  Boots,  Ac,  (1904)  2  Ch.  370.  As  to  this 
indemnity  vide  ante,  p.  593. 

Action  for  rent  under  indenture  of  demise.]  The  action  maybe  in  the 
form  of  debt  for  the  rent  reserved  by  the  lease,  or  of  covenant  on  the 
covenant  to  pay.  In  the  former  case,  the  cause  of  action  does  not  in  strict- 
ness fall  iu  this  place ;  but,  for  convenience,  debt  and  covenant  for  rent  are 
here  treated  of  together.  See  also  Action  for  use  and  occupation,  ante, 
pp.  333  et  seq.,  under  which  title  some  of  the  proofs  applicable  to  issues, 
which  occur  in  this  action,  will  be  found. 

An  action  lies  by  the  lessor,  or  the  grantee  of  his  reversion  against  the 
lessee,  on  his  express  covenant  to  paj''  rent,  notwithstanding  he  have  assigned 
tho  lease,  and  tlie  lessor  or  his  grantee  have  accepted  the  assignee  as  his 
tenant.  1  Wms.  Saund.  240 ;  2  Id.  302  (5).  But  the  lessor  cannot,  after 
he  has  parted  with  his  reversion,  bring  an  action  of  covenant  for  rent  which 
accrued  duo  after  the  grant  of  the  reversion ;  the  action  can  only  be  brought 
by  the  grantee  of  the  reversion ;  for  the  stat.  32  H.  8,  c.  34,  has  transferred 
the  privity  of  contract  together  with  the  estate  in  the  land  to  him.  1  Wms, 
Saund.  241/(1)).  But  where  the  lessor  has  assigned  his  reversion,  in  a 
part  only  of  the  land,  the  lessee  is  liable  to  him  on  the  covenant,  for  an 
apportioned  rent,  in  respect  of  the  residue  of  the  laud,  although  the  lessee 
had  assigned  all  his  interest  in  the  whole  of  the  land.  Sicansea,  Mayor,  &c. 
o/'v.  Thomas,  10  Q.  B.  D.  48.  And  now  see  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  V.  c.  41),  s.  10  (1)  ante,  p.  724.  The  lessor  may 
bring  an  action  of  debt  against  the  assignee  of  the  lessee  by  reason  of  the 
privity  of  estate  ;  but  debt  will  not  lie  against  the  original  lessee,  after  the 
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ftcceptauce  of  the  assignee  by  the  lessor  as  his  tenant,  for  this  extinguishes 
the  privity  of  contract  which  was  created    between   them  by  the    lease. 

1  Wms.  Sauml.  241  &,  (5) ;  2  Jd.  302  (5);  Wadhain  v.  Marlowe,  8  East, 
314,  n. ;  1  H.  Bl.  437. 

In  an  action  of  debt  for  rent,  the  statement  of  claim  states  a  demise  at 
a  certain  rent,  the  entry  or  holding  of  the  defendant,  and  the  accruing  of 
rent  during  a  certain  period.  Sometimes  the  lease  by  indenture  is  set  out, 
but  it  is  not  then  the  gist  of  the  action ;  but  it  is  of  course  a  material  part 
of  the  claim  where  the  action  is  in  covenant. 

Under  the  J.  Act,  1873,  s.  25  (5)  (ante,  p.  307),  a  mortgagor  may  sue  for 
the  rent  of  land  mortgaged,  which  he  is  allowed  by  the  mortgagee  to  enjoy. 

Action/or  rent. — Evidence  on  denvd  of  the  demise,  ifec]  When  the  lease 
is  in  the  pleadings  stated  to  be  under  seal,  and  the  contract  is  denied,  it 
may  be  disproved  under  a  defence  denying  the  demise,  or  the  execution 
of  the  deed. 

Where  the  demise  is  denied,  it  may  be  i;)roved  by  production  and  proof  of 
a  lease,  executed  by  the  plaintiif  and  accepted  by  the  defendant,  or  by  proof 
of  the  execution  of  it  by  the  defendant,  just  as  if  the  plaintiff  had  sued  on 
the  deed,  and  the  defendant  had  denied  execution.  See  1  Wms.  Saund.  276 
(11)  ;  and  suh  tit.  Action  for  recovery  of  land  hy  landlord,  post,  p.  1009,  and 
Action  of  replevin, —  Tenancy  of  the  plaintiff,  post,  p.  1082.  Where  it  was 
alleged  that  the  plaintiff  had  demised  to  the  defendant  three  rooms,  and  it 
appeared  in  evidence  that  the  demise  was  of  three  rooms  and  the  use  of  the 
furniture,  it  was  held  to  be  rightly  stated  according  to  the  le2al  effect ;  for 
the  rent  could  not  issue  out  of  the  chattels.  Walsh  v.  Pemherton,  1  Selw. 
N.  P.,  2nd  ed.  640 ;  Fareiuell  v.  Dickenson,  6  B.  &  C.  251.  But  if  the 
demise  be  of  a  messuage  and  tithes,  or  of  a  messuage  and  of  a  licence  to 
sport,  reserving  an  entire  rent,  and  is  not  under  seal,  an  action  cannot  be 
maintained  for  the  rent  reserved  if  the  defendant  have  entered  only ;  for  the 
incorporeal  right  cannot  pass  except  by  deed;    Gardiner  v.    Williamson, 

2  B.  &  Ad.  336;  Bird  v.  Eigcjinson,  6 "Ad.  &  E.  824;  but  if  the  tenant 
have  enjoyed  the  right  for  the  term,  he  must  then  pay  the  rent  agreed  on. 
See  Thomas  v.  Fredricks,  10  Q.  B.  775  ;  Adams  v.  Glutterlmck,  10  Q.  B.  D. 
403.  The  action  lies  although  the  plaintiff  has  re-entered  for  the  non-pay- 
ment of  the  rent  sued  for.     Eartshorne  v.  Watson,  4  N.  C.  178. 

Action  for  rent. — Defence. — Payment.']  As  to  proof  of  payment,  vide 
ante,  pp.  343,  and  693  et  seq.  The  defendant  may  show  payment  to  the 
plaintiii',  or  to  another  by  his  appointment ;  Taylor  v.  Seal,  Cro.  Eliz.  222  ; 
Oilb.  Ev.  6th  ed.,  153  ;  or,  that  the  plaintiff  has  agreed  that  a  debt  due  by 
him  to  the  defendant  shall  go  in  satisfaction  of  the  rent ;  Gilb.  on  Debt,  443 ; 
but  not  that  the  plaintiff  was  bound  by  covenant  to  repair  the  premises,  and 
that  he  (the  defendant)  expended  the  rent  in  necessary  reparations  ;  for  this 
is  only  a  cause  of  cross  action ;  Taylor  v.  Beal,  Cro.  Eliz.  222 ;  B.  N.  P.  177 ; 
and  would  therefore  now  be  matter  for  counter-claim.  But  if  the  lessor 
direct  the  lessee  to  repair,  and  the  lessee  repair  accordingly,  the  money  so 
laid  out  may  be  evidence  of  payment.     Gilb.  on  Debt,  442. 

A  compulsory  payment  of  a  charge  u])on  the  land  may  be  recouped  by  the 
defendant  out  of  his  rent.  Dyer  v.  Bovley,  2  Bing.  94,  and  cases  cited  su/j. 
at.  Adion  of  replevin, — Denial  <f  rent  heing  in  arrear,  post,  p.  1086,  where 
some  statutes  authorising  deductions  by  the  tenant  from  his  rent  are 
•collected.  But  the  defence  in  these  cases  would  require  to  bo  pleaded 
specially. 

As  to  deductions  from  rent  for  property  t:ix  paid,  vide  Action  for  use  and 
occupation — Payment,  ante,  p.  343. 
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Action  for  rent. — Defence. — Readiness  to  pay  on  the  land."]  It  is  a  good 
(defence  in  an  action  of  debt  for  rent,  that  the  dofcndant  was  oq  the  premises 
demised,  ready  to  pay  the  rent  at  the  time  it  became  due,  but  the  plaintiff 
was  not  there  to  receive  it.  Crouch  v.  Fastolfe,  T.  llaym.  418  ;  see  also 
Tinchler  v.  Frentice,  4  Taunt.  549.  It  was  held  bad  in  an  action  against 
the  lessee  on  an  express  covenant  to  pay  the  rent.  Ilaldane  v.  Johnson, 
H  Excli.  GrfO  ;  22  L.  J.,  Ex.  2G4.  Eut  the  defence  would  seem  to  be  good  in 
an  action  against  an  assignee  of  the  lease,  on  a  covenant  to  pay  the  rent,  for 
mch  action  is  founded  solely  on  privity  of  estate,  and  would  therefore  fall 
within  the  jjfinciple  of  Crouch  v.  Fastolfe,  supra  ;  see  pir  Cur.  8  Exch.  094, 
t;95  ;  22  L.  J.,  Ex.  265. 

Action  fur  rent. — Defence. — Statute  of  Limitations.']  It  has  been  decided 
that,  where  the  demise  is  by  indenture,  tiie  action  fur  rent  is  now  limited, 
by  3  &  4  W.  4,  c.  42,  s.  3,  to  20  years,  and  not,  by  3  &  4  W.  4,  c.  27,  s.  42, 
to  G  years  only.  See  these  statutes  and  the  cases  decided  thereon,  ante, 
pp.  719  et  scj. 

Action  for  rent. — Defence. — Fraud.~\  It  secerns  that  fraud  will  not  avoid 
a  contract  wlieruby  an  estate  in  land  has  passed  to  the  defendant.  Feret  v. 
Hill,  15  C.  B.  207  ;  23  L.  J.,  C.  P.  185.  It  is  a  good  equitable  defence  that 
plaintiff  had,  to  his  knowledge,  no  title  to  part  of  the  land  he  purported  to 
demise.     Mostyn  v.  W.  Mostyn  Coal  and  Iron  Co.,  1  C.  P.  D.  145. 

Breach  of  covenant  not  to  assign,  itc]  On  a  covenant  "  not  to  assign, 
transfer,  set  over,  or  otherwise  do  or  put  away  the  indenture  of  demise,  or 
the  premises  hereby  demised,  or  any  part  thereof,"  it  has  been  held  that  an 
underlease  is  no  evidence  of  a  breach,  but  that  an  assignment  of  the  whole 
term  must  be  proved.  Crusoe  d.  Blencowe  v.  Bughy,  2  VV.  Rl.  760  ;  3  Wils. 
23i  ;  see  Grove  v.  Porta?,  (1902)  1  Ch,  727  ;  1  Smith's  L.  C.  11th  ed.  40  et  seq. 
But  where  the  proviso  was  "  not  to  set,  let,  or  assign  over  the  demised 
premises,  or  any  part  thereof,"  an  underlease  was  considered  to  be  within 
the  terms  of  the  provist) ;  Rue  d.  Gregson  v.  Harrison,  2  T.  11.  425  ;  and, 
where  a  lease  contained  a  proviso  for  re-entry  in  case  the  lessee  "  should 
demise,  lease,  grant,  or  let  the  premises,  or  any  part  thereof,  or  convey,  alien, 
assign,  or  set  over  the  indenture,  or  his  estate  therein,  or  any  part  thereof, 
for  all  or  any  part  of  the  term  ; "  it  was  held,  that  proof  that  the  lessee  had 
entered  into  partnershi})  with  A.,  and  agreed  that  he  should  have  the  use  of 
a  back-room  and  other  parts  of  the  premises  exclusively,  was  evidence  of  a 
forfeiture.  Roe  d.  Dingley  v.  Sales-,  1  M.  &  S.  297.  Such  a  covenant  is 
broken  by  a  subdemise  by  way  of  mortgage.  Serjeant  v.  Nash  Field  <fc  Co., 
(1903)  2  K.  B.  304,  C.  A.  But  not  by  a  mere  licence  to  use  jDarts  only  of 
the  demised  premises.  Edwardes  v.  Barrington,  85  L.  T.  650,  Dec.  13tb, 
1901,  D.  P.  An  assignment  by  an  assignee  of  a  lease  to  his  co-assigne3  is  a 
breach  of  a  covenant  not  to  assign.  Varley  v.  Coppard,  L.  R.,  7  C.  P.  505. 
lUit  see  hereon  Bristol,  Cor.  of  v.  Westcott,  12  Ch.  D.  461,  465,  ^>e?-  Jessel, 
M.ll,  Where  a  lease  is  granted  to  partners,  B.  &;  H.,  it  is  no  breach  of  a 
covenant,  not  "to  part  with  the  possession"  of  the  premises,  for  li.  to  give 
up  possession  thereof  to  B.  S.  C.,  C.  A.  Taking  a  lodger  is  not  a  breach 
of  a  covenant  not  to  underlet  the  house ;  Doe  d.  Pitt  v.  Laming,  4  Camp.  77  : 
unless  there  be  a  distinct  agreement  for  exclusive  occnimtion  of  particular 
rooms.  Greenslade  v.  Tapscott,  1  C.  M.  Sc  E.  59,  per  Parke,  B.  See  further 
as  to  the  nature  of  a  lodger's  occupation,  sub-tit.  Action  for  illegal  distress, 
post,  p.  905. 

On  a  covenant  "not  to  let,  assign,  transfer,  or  otherwise  part  with  the 
premises  demised,  or  the  lease,"  depositing  the  lease  as  a  security  is  no 
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bleach.  Doe  d.  Fitt  v.  Hogg,  4  D.  &  Ey.  226;  Doe  d.  Pitt  v.  Laming, 
Ey.  &  M.  36.  See  also  Gentle  v.  Faulkner,  (1900)  2  Q.  B.  267,  C.  A.  A 
lease  contained  a  stipulation  that  for  every  acre,  and  so  in  proportion  for  a 
less  quantity,  of  the  land  which  the  lessee  should  "  suft'er  to  be  occupied  "  by 
any  other  person  without  the  consent  of  the  landlord,  an  additional  rent 
should  be  paid;  and  ihe  tenant  undertook  to  "use,  occupy,"  dress,  and 
manure  the  land  according  to  the  custom  of  the  countrj'.  The  tenant, 
without  the  consent  of  the  landlord,  suflered  other  persons  to  use  small 
portions  of  the  land  for  the  purpose  of  raising  a  potato  crop,  and  it  was 
proved  to  be  the  custom  of  the  country  for  farmers  to  pursue  that  course ; 
it  was  held  that  the  landlord  was  entitled  to  the  additional  rent,  this  being 
an  occupation  of  the  land  by  other  persons.  Greenslade  v.  Tapscott,  ante, 
p.  731.  The  lessee  of  a  theatre,  under  a  covenant  not  to  grant,  assign,  or 
dispose  of  stalls  or  boxes  "  for  a  longer  period  than  one  year  or  season,"  let 
a  box  for  a  year,  and  then  let  it  to  another  person  in  reversion  for  one  year, 
commencing  on  a  day  certain  in  the  following  year  or  "  such  subsequent  day 
during  the  year  oq  which  the  theatre  may  be  opened  " ;  this  was  held  to  be 
no  breach.     Croft  v.  LumJey,  6  H.  L.  C.  672 ;  27  L.  J.,  Q.  B.  321. 

A  compulsory  assignment  by  law  is  not  a  breach  of  a  covenant  not  to 
assign.  Thus  the  sale  of  a  lease  under  a  honii  fide  execution  against  the 
lessee  is  not  a  forfeiture  of  a  condition  not  to  assign.  Doe  d.  Mitchenson  v. 
•Carter,  8  T.  E.  57.  But  if  the  tenant  give  a  warrant  of  attorney  to  his 
creditor,  for  the  express  purpose  of  enabling  him  to  take  the  lease  in  execution, 
it  will  be  a  fraud,  and  a  breach  of  the  condition.  S.  C.  Id.  300.  Bankruptcy 
of  the  lessee  on  his  own  petition  is  no  breach  of  a  covenant  not  to  assign. 
Ex  pte.  Lovell,  (1901)  2  K.  B.  16.  But  an  assignment  of  the  whole  of  the 
debtor's  personal  property,  registered  under  the  Bankruptcy  Act,  1861, 
s.  192,  was  a  breach  of  the  covenant.  Holland  v.  Cole,  1  H.  et  C.  67 ;  31 
L.  J.,  Ex.  481 ;  and  see  Doe  d.  Cheere  v.  Smith,  5  Taunt.  795.  An  assign- 
ment, operating  as  an  act  of  bankruptcy,  and  therefore  void,  will  not  be  a 
breach  of  the  covenant.  Doe  d.  Lloyd  v.  Powell,  5  B.  &  C.  308.  "Where 
the  covenant  binds  the  lessee  "  and  his  assigns  "  not  to  assign  over  without 
licence,  the  compulsory  assignment  hy  bankruptcy  will  not  discharge  the 
covenant  in  the  hands  of  subsequent  voluntary  assignees.  See  Winter  v. 
Duraergue,  14  W.  E.  281,  M.  T.  1865,  C.  P.;  S.  C.in  Ex.Ch.,  Id.  699,  E.  T. 
1866.  So,  although  the  devolution  on  an  executor  is  not  a  breach  of  the 
covenant,  yet  if  executors  are  named  therein,  the  executor  cannot  assign 
without  licence.  Roe  d.  Grcgson  v.  Harrison,  2  T.  E.  425.  Whether  a 
devise  by  will  is  a  breach  of  a  covenant  not  to  assign  seems  to  be  an  un- 
settled question.  Shep.  Touch.  144;  Fox  v.  Swann,  Styles,  482  ;  Crusoe  d. 
Blencowe  v.  Bughy,  3  Wils.  237  ;  Doe  d.  Goodhehere  v.  Bevan,  3  M.  &  S. 
361 ;  Doe  d.  Evans  v.  Evans,  9  Ad.  &  E.  719. 

A  covenant  not  to  assign,  where  the  assigns  are  named,  binds  the  assignee 
of  the  lessee,  although  the  assignment  was  made  without  the  required 
licence  ;  Williams  v.  Earle,  L.  E.,  3  Q.  B.  739 ;  but  it  is  only  the  assignee 
of  the  whole  term  that  is  bound,  and  if  the  lessee  parts  with  the  possession 
of  the  premises  to  A.  under  a  licence  to  assign  to  A.,  but  the  assignment  is 
never  perfected,  A.  commits  no  forfeiture  by  assigning  and  giving  up  posses- 
sion to  B,  without  licence.  West  v.  Duhh,  L.  E.,  4  (J.  B.  634;  Ex.  Ch., 
L.  E.,  5  Q.  B.  460. 

A  covenant  not  to  asfign  without  the  consent  of  the  lessor,  "  such  consent 
not  being  arbitrarily  withheld,"  does  not  amount  to  a  covenant  by  the  lessor, 
but  qualifies  the  lessee's  covenant,  so  that  if  the  lessor  arbitrarily  withhold 
his  consent,  the  lessee  may  assign  without  any  breach  of  covenant.  Sear  v. 
House  Property  and  Investment  Soc,  16  Ch.  D.  387 ;  Treloar  v.  Bigge,  L.  R., 
9  Ex.  151.     It  seems  that  a  refusal  "  upon  advice,"  though  without  stating 
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the  ;:rroun(ls,  is  not  "  arbitrary,"  and  that  tn  ho  such,  it  must  he  "  unfair  and 
unreasouable."  S.  C,  Id.  ir)3,  jur  Kelly,  C.  I>.,  and  Pollock,  15.  Jlefusal  to 
consent  to  an  assij^nment  to  L.  I'ur  the  purpose  of  his  carrying  on  a  highly 
daniierous  business  on  the  premises  is  not  unreasonable  or  capricious.  Lepla 
V.  Ji'ofjers,  (180.!)  1  Q.  B.  31,  '.'>i),pir  Hawkins,  J.  But  a  refusal  by  the 
landlord  in  order  that  he  may  ol)tain  possession  of  the  premises  is  unreason- 
able. Bales  V.  Donaldson,  (18(Mi)  2  Q.  B.  211,  C.  A.  In  tiie  case  of  such  a 
covenant  tlie  lessor  must  be  requested  for  his  consent  prior  to  tiie  assign- 
ment, or  the  ;issigtinient,  even  to  a  proper  tenant,  will  be  a  breach.  Bnrrovj 
V.  Isaacs,  (ISiH)'  1  Q.  B.  417,  C.  A.  ;  Eastern  Tele<)Taj>h  Co.  v.  Dent,  (1899) 
1  Q.  B.  835,  C.  A.,  doubting  Ifijde  v.  Warden,  3  Ex.  D.  72,  C.  A.,  iu  which 
case  it  was  held  that  where  consent  was  not  to  be  withheld  from  assignment 
"  to  any  responsible  and  respectable  person,"  an  assignment  to  such  a  person 
is  no  breach.  A  corporation  is  not  such  a  tenant.  Harrison  v.  Barrow-in- 
Farness,  Curporatiua  of,  (il:  L.  T.  834,  H.  S.  18!)1,  Romer,  J.  Where  the 
lease  provides  that  the  licence  shall  not  be  unieasonably  withheld,  and  a 
licence  to  assign  to  11.  is  granted  with  an  unreasonable  condition,  the  lessee 
Y.  may,  by  an  action  against  the  lessor,  obtain  under  Rules  1883,  0.  xxv., 
r.  5,  a  declaration  that  the  lessor  A.  is  not  entitled  to  impose  the  condition, 
and  that  Y.  may  assign  to  H.  without  any  further  consent  from  A.  Young 
V.  Ashley  Gardens  Properties,  (1903)  2  Ch.  112,  C,  A.  See  further  In  re 
Sparlis  lease,  (1905)  1  Ch.  456.  Where  a  lease  contains  a  condition  against 
sub-letting,  itc,  without  the  lessor's  consent,  and  a  sub-lease  is  granted  with 
such  consent  to  B.,  B.'is  under  no  restriction  as  to  parting  with  his  possession 
of  the  land  so  demised  to  him.     Williamson  v.  Williaiiison,  L.  R.,  9  Cb.  729. 

By  the  Conveyancing  and  Law  of  Projierty  Act,  1892  (55  &  56  V.  c.  13), 
s.  3,  a  covenant,  condition  or  agreement  against  assignment,  &c.,  without 
licence  is,  unless  otherwise  expressed  in  the  lease,  deemed  to  be  subject  to  a 
proviso  that  no  fine  shall  be  payable  for  such  licence,  but  the  proviso  shall 
not  preclude  the  right  to  require  payment  of  a  reasonable  sum  in  respect  of 
leoal  or  other  exjtense  incurred  in  relation  to  suc^i  licence. 

To  prove  the  breach  of  a  covenant  not  to  assign  or  underlet,  Ld.  Alvanley 
held  it  to  ha  prima  faeie  sutHcient  to  show  that  a  stranger  was  in  possession 
of  the  premises,  apparently  as  a  tenant,  and  that  on  inquiry  such  stranger 
said  he  rented  the  house.  Dot  d.  Ilindly  v.  Rickarhy,  5  Ksp.  4.  But  on  a 
covenant  "not  to  assign,  set  over,  or  otherwise  let,"  Lord  EUenborough  held 
that  evidence  that  a  stranger  was  in  possession  of  the  premises,  with  his 
name  on  the  door,  and  that  he  said  he  had  taken  the  premises  from  another 
stranger,  was  not  sufficient ;  for  non  constat  that  the  party  in  possession 
was  not  a  tortious  intruder.  Doe  v.  Payne,  1  Stark.  86.  According  to  Doe 
d.  Morris  v.  Williams,  6  B.  &  C.  41,  ante,  p.  728,  mere  possession  would 
seem  to  be  evidence  of  an  assignment. 

The  measure  of  damages  'in  an  action  for  a  breach  of  a  covenant  not  to 
assign,  &:c.,  is  such  a  sum  of  money  as  will  put  the  plaintiff  in  the  same 
position  as  if  the  covenant  had  not  been  broken,  and  the  iilaintilf  had 
retained  the  liability  of  the  defendant  instead  of  an  inferior  liability. 
Williams  v.  Earle,  ante,  p.  732.  Where  the  assignment  was  made  by  the 
defendant  R.  to  L.  for  the  purpose  of  his  carrying  on  a  highly  dangerous 
business  on  the  premises,  which  was  carried  on  therein,  and  iu  consequence 
thereof  the  premises  were  burned  down,  R.  was  held  liable  for  the  damage 
occasioned  by  the  fire.     Lepla  v.  Itogers,  supra. 

As  a  right  of  re-entry  is  commonly  annexed  to  this  covenant,  its  efiFect 
is  more  likely  to  come  into  question  in  an  action  for  the  recovery  of  land 
than  in  an  action  of  covenant. 

Breach  of  covenant  as  to  trade  oil  2'»'<^"* '*'^°']     ^  covenant  not  to  use  a 
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buildiDg  "as  a  public-bouse  for  tbe  sale  of  beer,  wine,  malt  liquors,  or 
spirits";  Fease  v.  Coats,  L.  K.,  2  Eq.  689;  or  "as  a  beerhouse,  inn,  or 
public-bouse  for  tbe  sale  of  spirituous  liquors " ;  L.  &  N.  W.  By.  Co.  v. 
Garnett,  L.  K.,  9  Eq.  26 ;  Holt  v.  Collyer,  16  Ch,  D.  718  ;  is  not  broken 
by  tbe  sale  of  beer  by  retail  under  a  licence  "  not  to  be  drunk  on  the 
premises,"  for  "  beerhouse  "  means  a  house  for  the  sale  of  bcpr  to  be  con- 
sumed on  the  premises.  S.  CC.  Nor  is  a  covenant  entered  into  in  1854, 
that  "  the  trade  or  calling  of  an  hotel  or  tavern  keeper,  publican,  or  beershop, 
keeper,  or  seller  by  retail  of  wine,  beer,  spiiits,  or  spirituous  liquors,"  sbould 
not  be  carried  on  on  the  premises,  broken  by  the  sale  of  wine  in  botlle  by 
a  grocer  in  the  ordinary  course  of  his  trade;  for  the  covenant  is  directed 
against  tbe  trade  of  a  gin  palace,  and  not  that  of  a  wine  merchant.  Jones 
V.  Bone,  L.  E.,  9  Eq.  674.  See  also  Stuart  v.  Diploch,  infra.  But  where 
the  covenant  was  not  to  use  the  building  "  as  an  inn,  public-house,  or  tap- 
room, or  for  the  sale  of  spirituous  liquors  or  ale  or  beer,"  it  was  held  that 
although  the  covenant  did  not  prevent  the  sale  of  wine,  it  extended  to  ihe 
sale  by  a  grocer  of  spirituous  liquors  in  bottle.  Feilden  v.  Slater,  L.  R., 
7  Eq.  523.  So  a  covenant  not  to  use  the  premises  "  as  a  beershop  or  public- 
house,"  is  broken  by  the  sale,  by  a  grocer,  of  beer  not  to  be  consumed  on 
the  i^remises,  for  "  beershop  "'  means  any  place  where  beer  is  sold.  S.  Albans, 
Bj).  of  V.  Battershy,  3  Q.  B.  D.  359  ;  accord.  L.  tO  Suburhan  Land  d-  Building 
Co.  V.  Field,  16  Ch.  D.  645,  C.  A.  So  a  covenant  not  to  erect  a  public- 
house,  beerhouse,  or  house  for  the  sale  of  beer,  wine,  or  spirituous  liquors, 
nor  to  carry  on  the  trade  of  an  innkeei^er,  victualler,  or  retailer  of  wine, 
spirits,  or  beer,  is  Iroken  by  the  sale  of  such  liquors  at  refreshment  bars  at 
a  theatre.  Buckle  v.  Fredericks,  44  Ch.  D.  244,  C.  A.  See  also  Fitz  v. 
lies,  (1893)  1  Ch.  77.  As  to  the  construction  of  the  restrictive  covenant  in 
a  tied  public-house,  see  Clegg  v.  Hands,  44  Ch.  D.  503,  C.  A. ;  Manchester 
Breivery  Co.  v.  Coombs,  (1901)  2  Ch.  608. 

In  a  lease,  a  covenant  against  carrying  on  the  trade  of  a  victualler  or 
publican,  or  against  the  house  being  used  as  a  public-bouse  or  an  ale- 
house, applies  to  any  person  licensed  to  sell  beer  or  cider  under  stat. 
11  G.  4  &  1  AV.  4,  c.  64 ;  see  sect.  31 ;  and  a  covenant  against  the  trade 
of  a  vintner,  or  using  the  house  as  a  public-house,  applies  to  any  person 
licensed  to  sell  wine  on  the  premises  under  stat.  23  &  24  V.  c.  27.  See 
sect.  44,  A  covenant  that  the  plaintiff  "should  have  the  exclusive  right 
of  supplying  all  ale,  &c.,  which  might  be  consumed  in  any  house,  &c., 
which  might  be  erected  on  the  land  (conveyed)  and  which  sliould  be 
opened  or  used  as  an  inn,  &c.,"  is  equivalent  to  a  negative  covenant  that 
no  other  person  than  the  plaintiff  shall  sujiply  ale,  &c.  Cuit  v.  Tourlc, 
L.  R.,  4  Ch.  654.  Such  a  covenant  is  conditional  on  the  plaintiff  being 
willing  to  supply  tbe  defendant  with  good  marketable  ale,  Sec,  at  reason- 
able prices.  Luker  v.  Dennis,  7  Cb.  D.  227 ;  see  also  Edwick  v.  Huwkes, 
18  Ch.  D.  199.  Where  a  covenant  restrains  the  lessee,  G.,  from  carrying 
on  the  business  of  a  "restaurant  similar  to  that  carried  on  by  11.,"  G.  must 
not  carry  on  a  restaurant  which  would  be  likely  seriously  to  compete  with 
R.'s  business.  Drciv  v  Guy,  (1894)  3  Ch.  25,  C.  A.  A  covenant  not  to 
carry  on  the  business  of  a  ladies'  outfitter  is  not  broken  by  carrying  on  a 
part  of  that  business,  which  is  also  part  of  another  distinct  business,  e.g., 
that  of  hosiers,  even  although  it  is  a  substantial  part  of  the  business  of 
ladies'  outfitter,  and  only  a  subordinate  part  of  the  other  business.  Stuart  v. 
Hiplock,  43  Ch.  D.  343,  C.  A. 

A  covenant  not  to  use  or  exercise  "any  public  trade  or  business"  in  a 
house,  and  that  it  should  "  be  used  and  occupied  as  a  jirivate  dwelling-house 
only "  is  broken  bv  opening  a  school  thereon ;  Wickenden  v.  Websttr^ 
6  E.  &  B.  387  ;  25  L.  J.,  Q.  B.  264 ;  German  v.  Chapman,  7  Ch.  D.  271 ;  or 
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I'V  taking,  aa  hoarders,  scholars  of  a  school  kept  elsewhere  by  the  defendant. 
Jlohsnn  V.  Tullocli,  (1898)  1  Cli.  424.  So  a  covoaant  nut  to  carry  on,  or 
permit  to  be  carried  on,  any  trade  or  business  of  any  descriiition  whatsoever, 
is  broken  by  opening  thereon  a  charitable  institution,  under  a  superintendent, 
in  which  working;  girls  are  lodged  and  boarded,  even  altiiough  gratuitously; 
JRoUs  V.  Miller,  '1~  Ch.  D.  71,  C.  A. ;  or  a  hospital  where  the  patients  make 
small  payments.     Brainwell  v.  Lacy,  10  Ch.  D.  Gi)l. 

A  covenant  not  to  do  or  suffer  to  be  done  anything  on  the  premises  which 
may  be  to  the  annoyance,  nuisance,  grievance  or  damage  of  the  lessor,  his 
heirs  or  assigns,  or  the  inhabitants  of  the  nciglibouring  houses,  is  broken  by 
anything  whicli  reasonably  troubles  the  miud  and  pleasure  of  an  ordinary 
sensible  inhabitant,  although  it  may  not  amount  to  physical  detriment  to 
j2onifort,  or  amount  to  a  common  law  nuisance  ;  Tud-lleatley  v.  Benham, 
40  Ch.  D.  80,  !*S,  C.  A. :  as  by  the  establishment  on  the  premises  of  a 
hospital  for  the  treatment  of  diseases  which  may  be  infectious.  S.  C.  And 
it  is  suflicient  thnt  annoyance  is  in  fact  caused  to  the  inhabitants  of  the 
neiglib  mring  houses.  S.  C.  See  observations  in  this  case  on  Harrison  v. 
(Jood.,  L.  h\,  11  Ivp  ;338,  and  see  also  Wanton  v.  Cojypard,  (1899)  1  Ch.  92. 

Where  a  breach  of  covenant  as  to  trade,  &c.,  in  a  lease  has  continued  for 
upwards  of  20  years,  and,  with  full  knowledge  of  it  by  ihc  lessor,  rent  has 
been  received  by  him,  a  licence  is  to  be  presumed.  Gibson  v.  Doccj,  2  H.  &  N. 
G15 ;  ucc.  IL'pworth  v.  Pickles,  (1900)  1  Ch.  108.  As  to  waiver  by 
acquiescence  in  breaches  of  similar  covenants  by  tenants  of  other  plots  on 
the  same  estate,  see  Beck  v.  Matthews,  L.  R.,  3  Eq.  515 ;  German  v.  Chap- 
man, ante,  p.  734. 

As  to  the  breach  of  a  covenant  in  a  lease  of  licensed  premises,  properly 
to  carry  on  the  trade  thereon,  and  not  to  forfeit  the  licence,  see  Bryant  v. 
Hancock,  (1899)  A.  C.  4-42,  D.  P.;  Wilson  v.  Twanley,  (1904)  2  K.  B.  99, 
C.  A.,  and  Balethorpe  v.  Home  Brewery  Co.,  (1906)  2  K.  B.  5,  C.  A. 

Breach  of  covenants  for  good  hiishandry,  cf'c]  The  ])roof  of  any  act 
which,  according  to  the  natural  and  ordinary  meaning  of  their  words,  is 
forbidden  by  these  covenants,  will  entitle  the  plaintiff  to  a  verdict.  If  the 
breach  allege  that  the  defendant  did  not  use  the  farm  in  a  husbandlike 
manner,  "but,  on  the  contrary,  committed  waste,"  the  plaintiff"  is  bound 
to  prove  waste.  Jlarris  v.  Mantle,  3  T.  R.  307.  See  ante,  pp.  345  et  seq.,  and 
Ji\lye  V.  Pemberton,  12  M.  Sc  W.  187,  cited  /ost,  p.  7  10.  As  to  the  conversion 
of  a  farm  into  a  market  garden  by  erecting  forcing  houses  thereon,  see  Meux 
V.  Cubley,  (1892)  2  Ch.  253.  Wliere  the  breach  is  for  h\d  husbandry,  and 
the  particulars  delivered  rely  on  non-cultivation,  the  plaintiff  cannot  show 
mere  bad  cultivation.  J)oe  d.  Winnall  v.  Broad,  2  M.  &  Gr.  523.  But  in 
such  cases  as  these,  the  judge  would  probably  now  amend  the  breach  or  the 
particulars,  A  judge,  however,  will  not  amend  as  of  course,  if  the  amend- 
ment will  only  entitle  to  nominal  damages  for  a  breach,  which  defendant 
probably  would  not  have  contested.  Times  Insurance  Co.  v.  Ilawke,  28 
L.  J.,  Ex.  317.  A  covenant  to  spend  on  the  farm  all  manure  collected  on 
it,  extends  to  manure  made  by  tiie  cattle  of  strangers  not  fed  on  the  farm, 
but  turned  on  by  a  temporary  licence.  Ilindle  v.  Pollitt,  G  M.  &  W.  529. 
A  covenant  by  the  tenant  in  a  farm  lease,  that  he  would  not  "  during  the 
last  year  of  the  said  term  thereby  granted,  sell  or  remove  from  the  said  farm 
and  lauds  any  of  tlie  hay,  straw,  and  fodder  which  should  arise  and  grow 
on  the  said  farm,"  extends  to  all  hay,  Sec,  which  had  grown  on  the  land  at 
any  time  during  the  term.     Gale  v.  Bates,  3  II.  &  C.  84 ;  33  L.  J.,  Ex.  235. 

We  have  seen,  ante,  pp.  2G,  27,  that  husbandly  covenants  may  be  con- 
trolled or  explained  by  proof  of  custom  not  expressly  or  impliidly  excluded 
by  the  covenant.      See  also  ante,  p.  348.      Such  customs  apply  to  leases 
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under  seal  as  well  as  by  parol.  Wigglesworth  v.  DalUson,  1  Doug.  201 ; 
1  Smith's  L.  C.  But  the  course  of  pleading  on  covenants  will  sometimes 
require  that  the  custom  should  be  pleaded  by  the  defendant,  except  where 
it  is  only  used  to  explain  the  covenant.  In  a  covenant  to  pay  a  penal  rent 
for  using  land  otherwis^e  than  lor  pasture  or  meadow,  it  is  for  the  jury  to 
say  whether  the  use  of  it  as  a  race-course  was  in  iRCt  incompatible  with 
the  covenant.  Semb.  Alxlridge  v.  Howard,  -i  M.  &  Gr.  921.  A  covenant 
that  the  tenant  will  when  required  perform  each  j^ear  for  the  landlord  a 
certain  amount  of  team-work,  gives  the  landlord  a  rii^ht  to  team-work 
generall}',  and  not  merely  for  agricullural  purposes.  Marlhorouijli,  Dk.  of\. 
Osborne,  5  B.  &  S.  67 ;  33  L.  J.,  Q.  B.  148. 

A  covenant  not  to  sell  or  carry  away  from  the  demised  premises  any  hay, 
straw,  &c.,  grown  or  produced  there,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtaiaed,  under  the  increased  rent  of  10/.  for  every 
ton  so  given,  sold,  or  carried  away,  was  held  to  give  the  tenant  a  right  to 
remove  hay,  straw,  &c.,  upon  paying  the  increased  rent.  Lecjh  v.  Lillie, 
6  H.  &  N.  165  ;  30  L.  J.,  Ex.  25.  If  a  lease  provide  that  the  tenant  shall 
not  cut  down  nor  lop  trees  under  a  penaltj'  of  207.  for  each  tree  cut  or 
lojiped,  the  lesser,  upon  breach,  may  proceed  either  for  the  penalty,  or  for 
unliquidated  damages  ;  in  the  latter  case  the  jury  are  not  bound  to  give  the 
whole  penalty.  Hurst  v.  Hurst,  4  Exch.  571.  Where  there  was  a  lease 
reserving  yearly  rtnt,  payable  on  half-yearly  days,  and  a  further  rent,  jDayable 
on  the  same  days,  for  every  acre  converted  into  tillage  without  licence,  or 
planted  with  rape,  woad,  or  potatoes,  or  from  which  successive  crops  should 
be  taken,  without  summer  fallows,  &:c.,  it  was  held  that,  after  one  breach  of 
covenant,  the  increased  rent  attached  and  continued  to  the  end  of  the  terra. 
Bowers  v.  Nixon,  12  Q.  B.  558,  n.,  affirm,  in  error.  A  covenant  not  to  take 
more  than  2  crops  during  4  years,  means  any  4  years,  and  not  each  succeeding 
4  years,  reckoning  from  taking  the  lease.     Fleming  v.  Snook,  5  Beav.  250. 

Where  the  grantee,  H.,  of  the  right  of  spurting  over  certain  lands  in  the 
occupation  of  1!.  covenanted  with  the  grantor,  W.,  to  keep  down  the  rabbits 
"  so  that  no  appreciable  damage  may  be  done  to  the  crops  thereon,"  it  was 
held  that  W.,  leing  under  no  liability  to  compensate  R.  for  injury  done  to 
the  crops,  by  breach  of  the  covenant,  could  only  recover  nominal  damages 
therefor  from  H.     West  v.  Houqhton,  4  C.  P.  D.  197. 

The  Agricultural  Holdings  Act,  1906,  6  E.  7,  c.  56  (which  by  sect.  9, 
comes  into  operation  on  Jan.  1st,  1909),  s.  2,  relates  to  compensation  to 
tenants  for  damage  done  by  game.  Id.  s.  3,  ante,  p.  349,  regulates  cropping 
and  disposal  of  produce  by  tenants. 

Breach  of  covenant  to  insure.']  The  covenant  to  insure  has  always  beeii 
construed  strictly  in  courts  of  common  law.  As  to  the  onus  of  proof  in 
actions  for  not  insurintr,  see  cases  cited  Onus  Frobatidi,  ante,  p.  95.  The 
covenant,  however,  usually  provides  some  mode  of  proof,  as  tliat  the  lessee 
shall  produce  his  policy  when  required.  In  Doe  d.  Darlington  v.  Ulph,  13: 
<^).  B.  204,  where  there  was  a  covenant  "  to  ensure  at  all  times  previously  to 
the  expiration  of  the  term  thereby  granted,"  and  the  lessee  did  not  efl'ect  an 
insurance  till  a  month  after  the  creation  of  the  term,  it  was  held,  that,  in 
the  absence  of  evidence  to  exi)lain  this  delay,  the  plaintiff  was  entitled  to  a 
verdict,  and  that  the  jury  ought  not  to  be  asked  whether  the  insurance  was 
effected  within  a  reasonable  time.  Semble,  if  the  lessee  had  insured  the 
premises  shortly  after  the  execution  of  the  lease,  he  would  have  complied 
with  his  covenant.  S.  C  per  Pattison,  J.  In  Price  v.  Worwood,  4  II.  &  N. 
512;  28  L.  J.,  Ex.  329,  the  omission  to  insure  had  been  repeatedly 
confessed  by  the  tenant,  who  excused  himself  by  saying  that  he  could  not 
afford  the  insurance.     As  he  appeared  to  be  no  richer  at  the  time  of  issuing 
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tlie  writ,  it  was  held  that  there  was  some  evidence  to  go  to  the  jury  of  the 
lireacl). 

If  tiie  covenant  is  to  insure  in  the  name  of  A.,  it  is  a  breach  to  insure  in 
the  joint  names  of  A.  and  the  lessee.  Fenniall  V.  Ilarhurnc,  11  Q.  B.  368. 
I'.ut  see  Ihwens  v.  Middldon,  10  Hare,  041  ;  22  L.  J.,  Cli.  74G. 

A  covenant  to  keep  buildings  insured  against  firo  runs  with  the  land,  for 
the  star,  li  G.  3,  c.  78,  s.  83,  enables  the  landlord  to  have  the  insurance 
money  laid  out  in  reinstating  the  premises,  so  that  the  covenant,  with  the 
aid  of  the  statute,  amounts  to  a  covenant  to  repair.  Vernon  v.  Smith,  5 
B.  Sc  A.  1.  The  operation  of  this  section  has  been  held  to  be  general,  and 
rot  to  be  confined  to  the  metropolitan  district.  Ex  pte.  Gorely,  4  D.  J.  &  S. 
477 ;  3  4  L.  J.,  Bky.  1. 

Breach  of  covenant  to  repair,  <tT.]  As  to  buildings  then  erected,  a  covenant 
to  rcjiair,  ur  put  in  repair,  or  deliver  up  in  repair,  runs  with  land,  and  binds 
assignees  though  not  named  in  it.  Martyn  v.  Clue,  18  U.  B.  GGl ;  22  L.  J., 
Q.  B.  147.  The  assignee  of  a  lease  is  not  liable,  on  a  general  covenant,  to 
repair  buildings  erected  during  the  term,  unless  assigns  are  named  in  it. 
Spencer's  case,  5  Kep.  61 ;  BaUy  v.  Wells,  3  Wils.  25;  Doughty  V.  Bowman, 
11  Q.  B.  444.  Contra,  MinshuU  v.  Oakes,  2  H.  &  N.  793;  27  L.  J.,  Ex. 
194  ;  but  this  case  was  decided  on  a  misapprehension  of  Spencer's  case  (see 
notes  thereto  in  1  Smith's  L.  C,  11th  e<\.  70  et  seq.),  and  has  been  much 
disapproved.  In  Cornish  v.  Cleife,  3  H.  &  C.  44  G;  34  L.  J.,  Ex.  19,  a 
covenant,  in  a  demise  of  three  houses  and  a  field,  "well  and  sufiiciently  to 
repair,  sustain  and  keep  the  said  tenements  or  dwelling-houses,  field  or  plot  of 
ground  and  premises,  and  every  part  thereof,  as  well  in  houses,  buildings,"  &c., 
during  the  term,  was  held  not  to  extend  to  houses  erected  during  the  term  in 
the  iield.  This  case  agrees  with  the  ruling  in  Doe  ^.  Wurcesttr  Scliool,  &c.. 
Trustees  v.  llowlands,  9  C.  &  P.  734;  but  is  clearly  inconsistent  with  the 
decision  in  Brown  v.  Blunden,  Skin.  121 ;  and  the  opinions  of  the  judges 
expressed  in  Darcy  v.  Ashwith,  Hob.  234  ;  and  Dowse  v.  Earle,  3  Lev.  265  ; 
S,  C,  sub.  nom.  Dotuse  v.  Call,  2  Vent.  128,  cited  in  Bac.  Abr.  Covenant  (F). 

A  covenant  to  keep  a  house  in  repair  is  satisfied  by  keeping  it  in  sub- 
stantial repair  according  to  the  nature  of  the  building;  and  with  a  view  to- 
determine  the  sudlciency  of  the  repair,  the  jury  may  inquire  whether  the 
housu  was  new  or  old  at  the  time  of  the  demise.  Stanley  v.  Toivyood,  3 
iST.  C.  4 ;  accord.  Mantz  v.  Goring,  4  N.  C.  451.  So  in  the  case  of  an  old 
house  such  a  covenant  does  not  mean  that  the  house  should  be  delivered  up 
in  a  renewed  form  or  of  greater  value  than  it  was  at  the  beginning  of  the 
term,  or  that  the  consequences  of  the  elements  should  be  averted  ;  but  the 
tenant  has  the  duty  of  keeping  the  house  in  ihe  state  in  which  it  was  at 
the  time  of  the  demise,  by  the  timely  expenditure  oF  money  and  care; 
Guttcridge  v.  Munyard,  1  M.  &  Rob.  334  ;  7  C.  &  P.  129  ;  accord.  Lister  v. 
Lane,  post,  p.  733.  And  it  was  held  on  an  issue  as  to  the  amount  of  damages- 
for  nut  keeping  in  repair,  the  bad  state  of  the  i)remises  when  demised  was 
legitimate  evidence  for  the  defendant.  Burdett  v.  Withers,  7  Ad.  &;  E.  136.. 
See  also  Walker  v.  Ilatton,  10  ^\.  &  AV.  249  ;  Martyn  v.  Clue,  18  Q.  B.  661» 
G74.  But  in  Payne  V.  Ilaine,  IG  M.  &  W.  541,  a  tenant  under  such  covenant 
was  held  bound  to  put  in  repair,  though  the  nature  of  the  repairs  ought  to 
be  measured  by  the  age  and  class  of  the  demised  premises.  And  in  Easton 
V.  Pratt,  2  H,  &  C.  683 ;  33  L.  J.,  Ex.  233,  Ex.  Ch.,  it  was  held  that  a  lease, 
whereby  the  lessee  covenanted  that  he  would  "well  and  sulliciently  repair, 
uphold,  support,  paint,  maiutun,  amend  and  keep"  the  demised  premises, 
and  the  said  premises  "  so  well  and  sulliciently  rei)aired,"  kc,  at  the  expira- 
tion of  the  term  surrender,  was  a  "  repairing  lease,"  on  the  ground  that 
"  wiialever  was  the  state  of  the  premises  at  the   time  of  the  demise  the 


738  Action  on  Covenants  in  Leases. 

tenant  would  be  bound  under  this  covenant  to  put  the  premises  into,  and 
keep  the  premises  in,  a  state  of  good  and  sufficient  repair.  Payne  v.  Haine 
(supra)  is  an  authority  on  this  point;"  33  L.  J.,  Ex.  235 ;  the  report  in 
2  H.  &  C.  687  is  to  the  same  eftect.  Accord.  Saner  v.  Bilton,  7  Ch.  D.  815 ; 
Truscott  V.  Diamond  Boch  Boring  Co.,  20  Ch.  D.  251,  C.  A.  See  also 
Inglis  V.  Buttery,  3  Ap.  Ca.  552,  D.  P.  It  is  sufficient  if  tlie  covenant  be 
substantially  complied  with.  Harris  v.  Jones,  1  M.  &  Rob.  173.  Under  a 
covenant  to  "substantially  repair,  uphold  and  maintain  "  a  house,  the  tenant 
has  been  held  bound  to  keep  up  the  painting  of  the  inner  rliwrs,  inside 
shutters,  &c.  Monk  v.  Noyes,  1  C.  &  P.  2G5,"cor.  Abbott,  C.J.  But  the 
tenant  under  a  covenant  to  repair  is  liable  for  repairs  "only,  and  not  ior  the 
extra  expense  of  laying  a  new  tloor  on  an  improved  plan,  or  the  like.  Soward 
v.  Leggatt,  7  C.  &  P.  613.  And  where  a  house  was  built  on  a  timber 
platform  resting  on  boggy  soil,  and  the  timber  rotted  causing  tlie  wall  of 
the  house  to  bulge,  so  that  it  became  dangerous  and  had  to  be  pulled 
down,  the  defendant  was  held  not  liable  to  make  good  the  defect  by  under- 
pinning, which  was  the  only  way  possible,  as  it  arose  from  the  effect 
of  time  and  nature  on  such  a  house.  Lister  v.  Lane,  (1893)  2  Q.  B.  212, 
C.  A. ;  accord.  Wright  v.  Lawson,  (1903)  W.  N.  108,  E.  S.,  C.  A. ;  and 
Torrens  v.  Walker,  (190G)  2  Ch.  166.  And  a  lessee  under  a  covenant  to  put 
in  repair,  or  to  keep  in  repair,  is  not  bound  in  either  case  to  substitute  new 
buildings  for  old.  Belcher  v.  M'Intosh,  2  M.  &  l!ob.  186  ;  8  C.  &  P.  720. 
And  the  result  of  the  above  cases  is  that  an  agreement  to  keep  a  house  "  in 
good  tenantable  repair,  and  so  to  leave  the  same  at  the  expiration  thereof," 
obliges  the  tenant  to  put  and  keep  the  premises  in  such  "repair  as,  having 
regard  to  the  age,  character,  and  locality  of  the  house,  would  make  it 
reasonably  fit  for  the  occupation  of  a  reasonably-minded  tenant  of  tlie  class 
who  would  be  likely  to  take  it."  Provdfoot  v.  Hart,  25  (,).  B.  D.  42,  C.  A. 
This  repair  may  involve  re-papering  and  re-painting,  but,  semhle,  not  re- 
gilding.  S.  C.  "  Good  repair "  is  much  the  same  thing  as  "  tenantable 
repair."  Id.  p.  51,  per  Ld.  Esher,  M.  R.  See  fuither  Crawford  v.  Newton, 
36  W.  R.  54,  T.  S.  1886,  0.  A.  AVhere  the  covenant  is  to  keep  and  leave 
the  house  in  as  good  a  plight  as  it  was  in  at  the  time  of  the  making  of  the 
lease,  it  is  said  that  ordinaiy  and  natural  decay  is  no  breach  of  tiie  covenant, 
and  that  the  covenantor  is  only  bound  to  do  his  best  to  keep  it  in  the  same 
plight,  and  therefore  to  keep  it  covered,  lStc.  ;  Fitz.  Ab.  Cov.  4;  Shep. 
Touch.  169  ;  Johnson  v.  *S'.  Peter,  Hereford,  4  Ad.  &  E.  520.  And  a  lessee 
who  covenants  to  deliver  up  the  premises  in  good  repair"  fair  wear  and  tear 
and  damage  by  tempest  excepted"  is  not  liable,  for  permissive  waste. 
Bavies  v.  Davies,  38  Ch.  D.  499;  see  also  Scales  v.  Jjawrence,  2  F.  &  F.  289, 
cor.  Willes,  J.  But  where  the  lessee  covenants  to  repair  the  inside  of  a 
warehouse,  "damage  by  fire,  storm  and  tempest  or  other  inevitable  accident, 
and  reasonable  wear  and  tear  only  excepted,"  tlie  total  destruction  of  the 
property  caused  by  its  user  by  the  lessee,  is  not  within  tiie  exception.  Man- 
chester Bonded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507.  The  lessee,  under  the 
covenants  to  repair,  is  not  bound  to  reinstate  the  house,  which  was  altered  by 
him  before  the  lease  was  executed,  though  since  the  date  fixed  by  the  habendum 
for  the  beginning  of  the  term.     Shaw  v.  Kay,  1  Exch.  412. 

On  a  covenant  to  repair,  it  is  not  sufficient  evidence  of  a  breach  to  show 
that  the  house  has  been  thrown  down  by  a  tempest,  unless  the  covenantor 
has  not  repaired  within  a  reasonable  time  alter.  Shep.  Touch.  173.  Where 
the  defendant  jileads  that  he  was  always  ready  to  repair,  but  a  reasonable 
time  had  not  elapsed,  and  issue  is  taken  thereon,  proof  that  the  defendant 
absolutely  refused  to  repair  entitles  the  plaintiff  to  a  verdict.  Qreen  v.  Eales, 
2  Q.  B.  225.  Where  the  damage  was  alleged  to  be  occasioned  by  the 
defendant's   neglect    to   repair   and    "  from    no  other  cause,"  it    was   held 
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suftlcicnt  to  show  tliat  tlie  premises  became  insecure  by  the  removal  of  an 
adjoining  wall  by  a  tliird  party,  and  tiiat  tlie  defendant  did  not  set  about  the 
repair  in  time  to  prevent  the  miMhief  consequent  on  sucli  removal.  S.  C. 
It  the  lessee  were  bound  to  rei)air  and  leave  the  house  in  the  same  [digiit  as 
he  found  it,  and  it  were  burnt  by  sparks  from  the  chimney  of  the  lessor's 
house  near,  it  was  held  tliat  the  lessee  was  excused  from  rebuilding,  for  this 
came  by  the  act  of  the  lessor  himself.     1  Eol.  Ab.  454,  pi.  8. 

Where  the  jn-emises  have  passed  through  successive  hands,  it  is  sometimes 
not  easy  to  jirove  in  whose  hands  the  want  of  repair  occurred,  and  each 
assignee  is  liable  to  the  lessor  for  his  own  default  only.  But  where  the 
plaintiff,  a  lessee  under  covenant  to  repair,  assigned  over  to  defendant,  who 
assigned  to  B.,  who  assigned  to  C,  S:v.,  and  the  plaintiif,  being  then  obliged 
to  pay  damages  for  non-repair  to  the  ground  landlord,  sued  defendant  for  the 
amount,  there  being  evidence  of  want  of  repair  while  in  the  hands  of  one  of 
defendant's  assignees:  it  was  held,  that  the  plaintiff  was  entitled  to  sub- 
stantial, and  ncit  nominal,  damages,  without  showinu;  the  exact  amount  of 
non-repair  attributable  to  the  defendant  himself.  Smith  v.  Feat,  9  Exch. 
161 ;  23  L.  J.,  Ex.  84.  A  lessee,  under  covenant  to  deliver  up  certain 
fixtures  at  the  end  of  his  term,  on  the  1st  of  April,  remained  in  possession 
till  the  lOtli,  when  possession  was  demanded  by  the  lessor,  and  on  the  13th 
he  bought  the  title  of  a  mortgagee  of  the  lessor  and  refused  to  rc-deliver  :  held 
that  the  lessor  was  entitled  only  to  damage  for  the  detention  of  the  fixtures 
between  the  lOtli  and  13th,  and  not  to  the  full  value  of  them.  Watson  v. 
Lane,  11  Exch.  7G9;  25  L.  J.,  Kx.  101.  The  breach  of  a  covenaut  to  put 
premises  in  repair  is  not  a  continuing  breach.  Coward  v.  Gregory,  L.  R., 
2  C.  P.  153.  See,  however,  3Iartiju  v.  Clue,  18  Q.  B.  6G1 ;  22  L.  J., 
Q.  B.  147. 

Where  the  covenant  is  to  keep  in  repair  during  the  continuance  of  the 
term,  an  action  for  the  breach  of  the  covenant  may  be  maintained  before 
the  term  has  expired.  Luxmore  v.  Jiohson,  1  B.  &  A.  584.  In  the  case  of 
Marriott  v.  Cotton,  2  Car.  &  K.  533,  Rolfe,  B.,  directed  the  jury  that  nominal 
damages  only  could  be  recovered  in  such  an  action,  for  the  lessor  (as  he  said) 
might  pocket  the  damages  and  leave  the  precnises  unrepaired,  and  so  oblige 
the  lessee  to  repair  tbem  for  his  own  convenience;  but  the  Ct.  of  Q.  B.  held 
the  direction  wronc?,  and  a  verdict  was  subsequently  entered  for  substantial 
damages.  See  JJcIl  v.  Ilaydtn,  9  Ir.  ('.  L.  1{.  301,  303,  per  O'Brien,  J.; 
Smith  V.  Feat,  ante, )).  739.  The  proi)er  measure  of  damages  is  the  diminution 
to  the  value  of  the  reversion  at  the  time  of  action.  Doe  d.  Worcester  School, 
&c.  Trustees  v.  Itowlands,  9  C.  &  P.  734 ;  Bell  v.  Eaijden,  supra ;  Mills  v. 
E.  London  Union,  L.  K.,  8  C.  P.  79;  Henderson  v.  Thorn,  (1893)  2  Q.  B. 
164,  IGG  ;  WilUains  v.  Williams,  L.  R.,  9  C.  P.  659.  In  this  last  case  it 
was  held  that  where  the  landlord  had  himself  repaired  the  premises  before 
action,  he  could  not  recover  more  than  nominal  damages;  scd  quoere.  Wiiere, 
however,  the  above-mentioned  measure  of  damages  is  inapplicable,  such 
diminution  of  value  is  not  the  only  test;  thus,  the  lessor  luay  sue,  though 
his  reversion  has  been  forfeited  by  the  entry  of  the  ground  landlord  for  the 
breach,  and  the  test  is  what  will  be  the  cost  of  repair.  Davies  v.  Underwood, 
2  H.  &  N.  570 ;  27  L.  J.,  Ex.  113.  This  is  indeed  the  general  rule  laid  down 
by  Ld.  Holt  in  Vivian  v.  Champion,  2  Ld.  Raym.  1125,  and  was  approved 
by  the  court  in  Davies  v.  Underwood,  supra,  but  was  not  followed  iu  Mills 
V.  E.  London  Union,  supra  ;  and  no  hard  and  fast  rule  can  be  laid  down 
iis  to  the  damages  recoverable  during  the  currency  of  the  term.  "All  the 
circumstances  of  the  case  niust  be  taken  into  consideratioia  and  the  damages 
must  be  assessed  at  such  a  sum  as  reasonably  represents  the  damage  which 
the  covenantee  has  sustained  by  the  breach  of  covenant,"  j)c/-  Ld.  Herschell 
in  Conquest  v.  Ehbetts,  (1896)  A.  C.  490,  494.     Thus  iu  a  case  of  a  breach  of 
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covenant  to  repair  in  a  sub-lease  granted  with  notice  to  the  sub-lessee  of  a 
similar  covenant  in  the  superior  lease,  the  damages  are  the  cost  of  repair, 
with  a  rebate  for  present  payment,  this  being  the  difference  of  the  value  of 
the  reversion  repaired  and  unrepaired.     S.  C.  affirming  (1895)  2  Ch.  377,  C.  A. 

Where  the  action  is  brought  after  the  expiration  of  the  lease,  the  damages 
recoverable  are,  in  general,  the  cost  of  putting  the  premises  into  the  state  of 
repair  contemplated  by  the  covenant.  Morgan  v.  Hardy,  17  Q.  B.  D.  770, 
not  affected  on  this  point  by  the  judgment  of  the  C.  A.,  18  Q.  B.  D.  G46 ;  or 
D.  P.,  13  Ap.  Ca.  351;  Jopier  v.  Wecl-s,  (1891)  2  Q.  B.  31,  C.  A.  Such 
measure  is  not  affected  by  reason  of  the  lessor,  J.,  having  re-let  the  premises 
to  a  third  person,  L.,  from  the  end  of  the  defendant's  lease,  on  sucti  terms 
that  J.  is,  at  the  time  of  the  action,  in  as  good  a  position  as  if  the  defendant 
had  kept  his  covenants  ;  S.  C.  ;  nor  by  changes  in  the  surrounding  neighbour- 
hood, owing  to  which  less  repairs  might  make  the  house  equally  valuable  for 
letting.  Morgan  v.  Hardy,  supra.  See  also  Eawlings  v.  Morgan,  18  C.  B., 
N.  S.  776  ;  31  L.  J.,  C.  P.  185  ;  Conquest  v.  Ehhetts,ante,  p.  739.  Where  an 
action  was  brought  for  non-repair  of  premises,  demised  by  the  plaintiff  to  the 
defendant,  the  defendant  being  bound  to  repair  and  insure,  and  the  jury 
found  that  the  premises,  which  had  been  burnt  down,  would  cost  1,600?.  to 
rebuild,  and  that  this  would  exceed  by  600/.  the  value  of  the  old  premises,  if 
they  had  been  repaired  by  the  defendant  before  the  fire,  the  court  held  that 
1,000/.  was  the  measure  of  damage.  Yates  v.  Dunster,  11  Esch.  15;  24 
L.  J.,  Ex.  226.  See  also  In  re  Bussell,  29  Ch.  D.  251,  C.  A.  Damages  for 
loss  of  rent  during  the  time  occupied  by  the  plaintiff  after  the  expiration  of 
the  term  in  doing  the  repairs  are  recoverable.  Woods  v.  Fojje,  6  C.  &  P.  782 ; 
1  N.  C.  467  ;  Proudfoot  v.  Hart,  25  Q.  B.  D.  47,  per  Cave,  J. ;  Birch  v. 
Clifford,  8  T.  L.  U.  103,  Nov.  28ih,  1891,  AViight,  J.  If  a  second  action  be 
brought  on  a  covenant  to  keep  premises  in  rejjair,  the  verdict  recovered  in 
the  former  action  may  be  proved  in  mitigation  of  damages,  but  is  not  plead- 
able in  bar.  Coward  v.  Gregory,  L.  E.,  2  C.  P.  153.  If  the  second  action 
be  at  the  end  of  the  term  and  be  brought  for  damages,  some  of  which  arc 
included  in  the  former  action,  the  proper  damai^es  are  the  cost  of  repairs,  less 
the  amount  previously  recovered,  and  an  allowance  for  depreciation  from  the 
repairs  not  having  been  duly  executed.  Henderson  v.  Tliorn,  (1893)  2  Q.  B. 
164.  See  further  on  the  measure  of  damages  on  repairing  covenant,  Min- 
shull  V.  Cakes,  2  H.  &  N.  793  ;  27  L.  J.,  Ex.  191;  and  Mayne  on  Damages, 
7th  ed.  pp.  287  et  seq. 

Breaking  a  doorway  through  the  wall  of  the  demised  house  amounts  to  a 
breach  of  a  covenant  to  keep  in  repair.  Doe  d.  Viclcery  v.  Jackson,  2  Stark. 
293.  A  lessee  covenanted  to  repair,  uphold,  support,  sustain,  maintain,  &c., 
all  the  houses  and  brick  walls.  Pulling  down  a  brick  wall  dividing  the 
courtyard  in  front  from  another  yard  at  the  side  was  held  a  breach  of  the 
covenant.  Doe  d.  Wetherall  v.  Bird,  6  C.  &  P.  195.  But  a  mere  covenant 
to  repair  is  not  broken  by  alteratiuns  and  improvements  where  they  are 
evidently  contemplated  by  the  lease ;  as  where  a  private  dwelling-house  is 
demised  by  lease  containing  a  covenant  to  repair  the  premises  and  all  such 
buildings,  "improvements  and  additions,"  as  should  be  made  thereupon  by 
the  lessee.  L)oe  d.  Dalton  v.  Jones,  4  B.  &  Ad.  126  ;  see  also  Dolierty  v. 
Allnian,  3  Ap.  Ca,  709,  D.  P.  A  covenant  to  deliver  all  "  windows  "  then 
or  thereafter  afllxcd  or  belonging  to  the  premises,  extends  to  a  plate-glass 
shop  window  put  up  by  the  lessee,  so  as  to  be  moveable  without  screws,  nails, 
ur  glue,  and  fastened  only  by  wedges.  Burt  v.  Uaslett,  25  L.  J.,  C.  P.  201 ; 
Ex.  Ch.,  18  C.  B.  893 ;  25  L.  J.,  C.  P.  295.  On  a  covenant  to  repair,  the 
breach  alleged  that  defendant  did  not  repair,  "  but  on  the  contrary  permitted 
the  premises  to  be  ruinous  for  want  of  repair."  Held,  that  plaintiff  must  show 
permissive  and  not  voluntary  wasts.     Edge  v.  Femherion,  12  AI.  &  W.  187. 
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Where  tlie  lessee  is  obliged  to  repair  in  consequence  of  his  lessor'^  refusal 
to  do  to,  ho  cannot  recover  the  expense  of  finding  other  premises  for  use 
during  the  repairs.  Green  v.  EaJes,  2  Q.  B.  L'25.  A  lessee,  who  underlets 
witli  covenants  to  repair  in  the  same  terms  as  in  his  own  k-ase,  is  not  neces- 
sarily entitled  to  recover  from  the  under-lessee  the  cost  of  an  action  for  non- 
repair brought  a,<;ainst  himself;  for  though  the  covenants  of  the  lessee  and 
under-lessee  may  be  in  words  the  same,  they  are,  in  substance,  dilTerent  if 
entered  into  at  di/Terent  times.  Walker  v.  llatton,  10  M.  &  W.  249.  This 
case  was  decided  on  the  ground  that  a  covenant  to  rejiair  is  to  be  construed 
with  reference  to  the  state  of  the  premises  when  it  began  to  operate;  and 
this  ground  is  no  doubt  a  sound  one  if  by  *' state  of  the  premises"  is  meant 
their  age,  and  nut  their  state  of  repair,  for  the  lessee's  liability  under  a 
repairing  lease  is  not  dependent  on  the  state  of  repair  in  which  tlie  premises 
were  at  the  time  of  the  demise.  Easton  v.  Pratt,  2  H.  &  C.  683  ;  33  L.  J,, 
Ex.  233,  Ex.  Ch.,  cited  ante,  p.  737-.  But  tlie  lessee  may  recover  the  amount 
of  dilapidations  recovered  against  himself  and  occasioned  by  the  under-lessee's 
neglect.  Fenle)j  v.  Watts,  7  M.  &  W.  GOl  ;  Walker  v.  llatton,  supra.  And 
he  may  recover  the  costs  of  such  action,  if  he  have  given  notice  of  it  to  the 
under-lessee,  and  received  his  sanction  for  defending  it :  and  his  sanction 
may  be  inferred  if  he  do  not  prohibit  the  defence.  Semh.  Dlijtlie  v.  Smith, 
5  M.  &  Gr.  40"),  412-3  ;  and  see  liolph  v.  Crouch,  cited  post,  p.  748.  And 
where  the  under-lessee.  A.,  contracted  with  the  lessee,  B.,  to  perform  the 
covenants  of  the  superior  lease,  A.  is  under  a  contract  to  indemnify  B.,  and  is, 
without  such  sanction,  liable  to  B.  for  the  costs  of  an  action  brought  against 
B.  by  the  superior  landlord,  and  reasonably  defended,  llornhij  v.  Cardivell, 
8  Q.  B.  D.  329,^e?-  Brett  and  Cotton,  L.  JJ.  The  lessee  cannot  recover  from 
his  under-lessee,  as  special  damage,  tlie  value  of  a  lease  forfeited  for  non-repair, 
unless  it  appears  that  the  forfeiture  was  solely  owing  to  the  under-lessee's 
non-repair.  Clow  v.  Brogden,  2  M.  &  Gr.  3'J.  Whtre  A.  demis?d  to  the 
plaintiff  with  special  covenants  to  repair  and  insure,  and  the  plaintilf  underlet 
to  the  defendant  with  like  covenants,  and  A.  afterwards  recovered  possession 
for  breach  of  the  plaintitf's  covenant,  it  was  held  that  the  plaintift"  could  not, 
in  an  action  of  covenant  against  the  defendant,  recuver  damages  for  the  loss  of 
his  beneticiid  reversion  in  the  term;  for  the  term  was  forfeited  for  the  breach, 
not  of  the  defendant's  covonatjts,  but  of  the  plaintiff's  covenants,  and  there 
was  no  covenant  by  defendant  to  indemnify.     Logan  v.  Hall,  4  C.  B.  508. 

"Where  the  defendant  covenanted  to  keep  the  demised  premises  in  repair, 
the  same  being  first  put  into  repair  by  the  landlord,  it  was  held  that  the 
repairing  by  the  landlord  was  a  condition  precedent  to  the  defendant's  obliga- 
tion on  liis''covenant.  Neale  v.  BatcUffe,  15  Q.  B.  916;  20  L.  J.,  Q.  B.  130; 
Coward  v.  Gregory,  L.  II.,  2  C.  P.  153.  A  lessor  cannot  be  sued  on  a 
covenant  to  keep  demised  premises  in  repair,  unless  he  has  had  notice  of  tlie 
want  of  repair.  Makin  v.  Watkinson,  L.  Iv.,  6  Ex.  25  ;  Manchester  Bonded 
Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507 ;  Torrens  v.  Walker,  (1906)  2  Ch. 
166.  Such  a  covenant  must  be  construed  with  regard  to  the  age  and  con- 
dition of  the  house  in  the  same  way  as  in  the  case  of  a  similar  covenant  by 
the  Itssee,  vide  ante,  pp.  737,  738.  S.  C.  It  implies  a  licence  to  the  landlord 
to  go  on  the  land,  for  a  reasonable  time,  to  tllVct  the  repairs  requisite. 
Saner  v.  Bilton,  7  Ch.  D.  815.  Where  the  covenant  is  to  repair,  the  defendant 
being  allowed  rough  timber  by  the  lessor,  the  general  averment  by  the 
pluntiff  (lessor)  of  readiness  to  supply,  &c.,  will  not  oblige  him  to  show  that 
he  has  cut  down  and  prepared  timber,  defendant  not  having  required  him 
to  do  so.  Senih.  Martgn  v.  Clue,  18  Q.  B.  661  ;  22  L.  J.,  Q.  B.  147.  An 
agreement  by  the  landlord  to  ]uit  a  building  in  good  tenantable  repair  is 
satisfied  if  it  is  in  such  rejxiir  when  the  tenant  takes  possession,  and  he  does 
so   without   objection,   although   in    fact    the  repairs  prove  insuflicient  to 
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strengthen  the  building  sufficiently  for  the  pa'ticular  purpose  to  which  the 
tenant  applies  it.  McGlure  v.  Little,  19  L.  T.  287,  M.  T.  1868,  Ex.  See 
jSaner  v.  Bilton,  ante,  p.  741. 

A  covenant  by  lessor  to  keep  premises  in  proper  condition  for  storing 
cartridges  lias  reference  only  to  the  physical  condition  of  the  premises. 
Newhj  V.  Sharpe,  8  Ch.  D.  39,  C.  A. 

As  to  a  lessee's  liability  to  costs  and  expsnses  incurred  by  the  lessor  in 
employing  a  solicitor,  surveyor,  &c.,  in  reference  to  a  breach  giving  a  right 
of  re-entry,  which  the  lessor  has  waived,  or  from  which  the  lessee  is  relieved, 
see  the  Conveyancing  and  Law  of  Property  Act,  1892  (55  &  56  V.  c.  13), 
s.  2  (1)  cited  suh  tit.  Action  for  recovery  of  land  hy  the  landlord — Forfeiture 
waived,  post,  \f.  1035. 

The  lessee's  liability  for  past  non-repair  is  not  affected  by  notice  to  quit  given 
by  him  under  a  proviso  in  the  lease  that  on  such  notice  "  the  indenture  and  every 
clause,  matter,  and  thing  therein  contained  shall  upon  the  expiration  of  the 
notice  determine  and  be  void."     Blore  v.  Giulini,  (1903)  1  K.  B.  356. 

As  to  the  liability  over  of  an  assignee  who  has  indemnified  the  defendant, 
and  has  been  brought  in  as  a  third  party,  see  Gooch  v.  Clutterbuck,  (1899) 
2  Q.  B.  148,  C.  A. 

In  the  case  of  a  building  let  in  flats,  the  owner  is  bound,  on  notice  that 
the  stairs,  roof,  &c.,  which  he  has  not  demised  are  out  of  repair,  to  take 
reasonable  care  to  repair  the  same,  or  he  will  ba  liable  for  damage  resulting 
to  his  tenant  from  such  non-repair.  Hargroves,  »tc.  v.  Hartopp,  (1905) 
1  K.  B.  472,  see  furthermost,  pp.  791,  792. 

A  covenant  not  to  make  alterations  in  premises  let  for  the  purpose  of  trade 
must  be  limited  to  such  alterations  as  would  affect  the  form  and  structure  of 
the  building,  and  not  exclude  things  fixed  to  the  premi-es  for  the  purpose  of 
carrying  on  the  business  in  a  reasonable  way.  See  Bichnore  v.  Dimmer, 
(1903)  1  Ch.  158,  C.  A.  Thus  under  such  a  covenant  a  jeweller  was  allowed 
to  tix  a  large  double  clock  face  on  the  front  of  his  premises  by  bolts  let  into 
their  front  wall.     S.  C. 

As  to  specific  performance  of  a  covenant  by  a  grantee  or  lessee  to  build  on 
the  land  granted  or  demised,  see  Wolverhampton  Cor.  v.  Emmons,  (1901) 
1  K.  B.  515 ;  Mohjneux  v.  Bichard,  (1906)  1  Ch.  34. 

Breach  of  covenant  to  pay  rates  and  taxes."]  This  covenant  seems  to 
extend  to  subsequently  imposed  taxes  of  the  same  nature  as  those  in  exist- 
ence at  the  time  of  the  covenant,  but  not  to  taxes  of  a  different  nature;  see 
Brewster  v.  Kitchell,  1  Salk.  198;  1  Ld.  Raym.  317.  In  this  case  the 
covenant  was  to  pay  a  rent-charge,  without  deducting  any  taxes.  A  covenant 
to  pay  the  rent  without  "  any  deduction,  defalcation,  or  abatement";  Brad- 
bury V.  Wright,  3  Doug.  624 ;  or  an  agreement  to  \ny  all  taxes ;  Amfield  v. 
W/iite,  Ry.  &  M.  246  ;  obliges  the  tenant  to  pay  the  land  tax.  Sec  Chrisfs 
Hospital  V.  Ilarrild,  2  M.  &  Gr.  707,  as  to  tenant's  liability  for  rent-charge 
in  heu  of  land  tax.  A  parliamentary  tax  is  one  imposed  directly  by  Act  of 
Parliament.  Balmer  v.  Earith,  14  M.  &  W.  428,  p)er  Parke,  B.  A  sewers 
rate  did  not  fall  within  a  covenant  of  this  description.  S.  C.  See  also  Baker 
v.  Greenldll,  3  Q.  B.  148.  A  covenaijt  to  pay  all  taxes  and  assessments, 
except  "  the  level  tax,  property  tax,  and  land  tax,"  was  held  not  to  include 
the  tithe  rent-charge  of  which  the  lessor  was  owner.  Jeffrey  v.  Ncale,  L.  R., 
C  C.  P.  240.  A  covenant  by  the  lessor  in  the  lease  of  a  warehouse,  to  ])ay  all 
rates,  taxes,  and  impositions  whatsoever,  whether  parliamentary,  parochial,  or 
imposed  by  the  Corporation  <if  the  City  of  London,  or  otherwise  howsoever, 
which  then  were,  or  thereafter  might  be,  rated,  charged,  or  assessed  on  tlie 
said  premises  or  any  part  thereof,  or  on  the  said  yearly  rent,  or  on  the  landlord, 
owner,  or  tenants  of  the  said  yearly  rent,  does  not  include  water-rate  due  to 
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a  water  company.  Dadcock  v.  ///////,  22  Q.  B.  D.  \{'),  C.  A.  Sccmh,  in 
the  case  of  the  lease  of  a  shop  and  ba.-^(iuient,  forming  part  of  a  block  of 
buildings  to  tiic  wliole  of  which  water  fur  domestic  purposes  was  being 
sup])lied  by  the  Metro))olitaa  Water  Board,  where  the  lessor  covenanted  "to 
procure  to  be  paid  all  rates  and  taxes  payable  in  respect  uf  tiie  demised 
premises."     JJvurne  v.  Sahiion,  etc.,  (1907)  1  Ch.  61G,  C.  A. 

A  covenant  to  pay  rent  "clear  of  all  deductions"  does  not  imply  a 
contract  under  the  Metropolis  Management  Amendment  Act,  1SG2  (25  &;  2(j 
V.  c.  102),  s.  OG,  by  the  tenant  to  pay  assessments  charged  by  that  section  on 
the  owner.    llomeS:  Colonial  Stores  v.  Todd,  G3  L,  T.  829,  H,  S.  cor.  North,  J. 

Covenants  to  pay  taxes,  &c.,  are  frequently   so   framed   as   not   to   be 
limited  in  their  application  to  tiie  usual  annual  assessments  made,  but  to 
extend    to  sums  levied    for   the  permanent  improvement   of   tiie  premises. 
How  far  they  so    extend  depends  nn  the  construction  of   the  covenant  in 
each  case.     Biidd  v.  Marshall,  5  C.  P.  D.  490,  j>e/-  Baggallay,  L.J.     Thus,, 
the    words   "  all   outgoings   whatsoever,   rates,    taxes,    scots,   &c.,    whether 
parochial   or   parliamentary,    which   then   were   or   should   be   thereafter" 
chargeable   on   the   said   marsli   lands   demised,   were   held    to   include   an 
extraordinary  assessment   made   by   commissioners   of  sewers   for   a   work 
of  permanent  benefit  on  the  land.      Waller  v.  Andrews,  3  M.  &  W.  312.     So 
a  covenant  to  ])ay  rent,  "  free  and  clear  of  and  from  all  manner  of  parlia- 
mentary, parochial,   and   other   taxes,   rates   and   assessments,   deductions, 
or  abafements  whatsoever,"  was   held   to   include   the   expense   of  paving 
footways  adjoining  the  houses,  which  paving  was  done  under  a  local  act 
requiring  the  expense  to  be  paid  i)rimarily  by  the  tenants,  and  empowering 
them  to'deduct  from  their  landlord's  rent  the  sum  so  paid  by  them.     Payne 
v.  Bitrridge,  12  M.  &  W.  727.     So  a  covenant  "  to  pay  and  discharge  all 
taxes,  rates,   duties   and   assessments   whatsoever  which   during   the   con- 
tinuance of  the  demise  should  be  taxed,  assessed,  or  imposed  on  the  tenant 
or  landlord  of  the  premises  demised  in  respect  thereof,"  was  held  to  include 
the  sum  which  the  vestry  had  compelled  the  owner  to  pay  them  under  the 
provisions   of    the    Metropolitan   Management    Acts,   185G,    18G2,    as    the 
proportionate  part  of  tiie  expense  of  jiaving  the  adjoining  street  under  those 
acts.      TJiompson  v.  Lapworih,  L.   K.,   3  C.  P.   149.     Hartley   v.    Hudson, 
4  C.  P.  D.  3G7  (decided  under  the  Public  Health  Acts,  1848,  1875),  is  to  the 
same  effect.     So  where  the  tenant  covenanted  to  "  bear,  pay  and  discharge"' 
"  all  other  taxes,  rates,  duties  and  assessments  whatsoever,"  which  should  be 
charged  "  on  the  said  premises  or  any  part  thereof,  or  ujion  the  landlord 
or   tenant   in   respect   thereof,   or   in   respect    of    the    said   yearly    rent ; " 
Budd  v.    Marshall,   5  C.  P.  D.  481,  C.  A.   (Public   Health   Act,  1875)  ; 
or  "all    burthens,  duties   and   services;"  Sweet   v.  Seager,  2  C.  B.,  N.  S. 
119  (Metropolis  Management  Act,  1855);  or  "all  taxes,  rates,  assessments 
and   outgoings   whatsoever,"   "  imposed   upon  the  said   demised  premises,"' 
or   "  upo7i  the  landlord  or  tenant  in  respect  thereof  or  on  the   rent  thereby, 
reserved;"  Crosse  v.  Baiv,  L.  R.  9  Ex.  209   (Sanitary   Act,  18G6,  s.  10); 
Aldridge  v.  Feme,  17  Q.  B.  D.  212 ;  (Metropolis  Management  Acts,  1855, 
1862)  ;'  Smith  v.  liohinson,  (1893)  2  Q.  B.  53 ;  Foidger  v.  Arding,  (1902) 
1  K.  B.  700  C.  A.;  In  re   Warriner,  (1903)  2  Ch.  3G7  (Public   Health 
(London)  Act  1891).     So  even  where  the  covenant   does  not   contain  the 
above  words  in  italics.     S.  C. ;  Brett  v.  Bogcrs,  (1897)  1  Q.  B.  525  ;  Farlow 
V.    Stevenson,  (1900)   1  Cb.  128,  C.  A.     See  also  Gi-eavcs  v.    Whitmarsh, 
(1906)  2  K.  B.  340.     The  construction  of  the  covenant  is  not  allected  by  the 
shortness  of  the  term.     StocMale  v.  Ascherherg,  (1904)  1  K.  B.  447,  C.  A.; 
In  re  Warriner,  supra.     ]5ut  as  to  a  vearly  tenancy  see  Harris  v.  Hickman, 
(1904)  1  K.  B.  13.     See  also   Midyley  v.   Coppock,  4  Ex.  D.  309,  C.  A. 
(decided  between  vendor  and  purchaser). 
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But  under  a  coveuant  to  pay  '"rates  and  assessments  which,  whether 
parliamentary,  parochial,  or  otherwise  now  are  or  at  any  time  during  the 
said  tejni  shaU  be  taxed,  rated,  charged,  assessed,  or  imposed  upon  the 
said  premises  or  any  part  thereof,  or  upon  or  payable  by  the  occupier  or 
tenant  in  resi  ect  thereof,"  it  was  held  that  a  charge  similar  to  that  in 
Hiompson  v.  Laptcorth,  ante,  p.  743,  must  be  borne  by  the  landlord,  as  it 
was  imposed  on  him  in  respect  of  the  premises,  and  the  tenant  did  not, 
by  his  covenant,  relieve  the  hindlord  of  this  burthen.  Allum  v.  Dickinson, 
9  Q.  B.  D.  632,  C.  A. ;  Wilkinson  v.  CoIIyer,  13  Q.  B.  D.  1 ;  Baylis  v. 
Jigqens,  (1898)  2  Q.  B.  315.  The  decision  in  Tidswell  v.  Whitworth,  L.  K., 
2  C.  P.  326,  decided  on  a  local  act,  is  to  the  same  effect.  See  this  case 
explained  in  Thom2')son  v.  Lapicorth,  L.  E.,  3  C.  P.  149,  159,  So  under  a 
similar  covenant  tiie  lessor  was  held  bound  to  bear  the  cost  of  work  done  by 
him  under  an  order  made  on  him  under  the  Public  Health  Act,  1875,  s.  94. 
MawJins  v.  Briggs,  3  C.  P.  D.  3G8.     See  also  Bird  v.  Elices,  L.  11.,  3  Ex.  225, 

"The  authorities  on  this  subject  are  in  a  very  unsatisfactory  condition;" 
Foulger  v.  Arding,  (1902)  1  K.  B.  700,  709,  2'>cr  Romer  L.  J,  But  it  seems 
that  the  principles  to  be  deduced  from  them  may  be  shortly  summed  up  as 
follows  : — Where  the  covenant  includes  only  an  obligation  to  make  money 
payments  to  the  local  or  otlier  authorities,  then,  although  the  tenant  is  liable 
to  reimburse  the  owner  when  the  duty  is  primarily  to  pay  money  to  the 
authorities  (as  in  Waller  v.  Andrews,  Payne  v,  Burridge,  Thompson  v.  Lap- 
icortli,  and  Hartley  v.  Hudson,  ante,  p,  743),  yet  he  is  not  liable  where  the 
owner  is  primarily  bound  to  do  the  work  himself,  and  it  is  only  on  his 
default  that  the  authority  could  do  the  work  and  assess  him  (as  in  Allum  v, 
Dickinson,  Wilkinson  v,  CoVyer,  Baylis  v.  Jiggens,  Tidswell  v,  Whitworth, 
and  Baivlins  v,  Briggs,  suijra).  The  covenants  may,  however,  be  wide 
enough  to  cover  the  obligaiion  to  do  work  at  the  instance  of  the  local 
authority,  Budd  v.  Marshall,  Sweet  v.  Seager,  Crosse  v.  Bait;,  Aldridge  v. 
Feme,  Smith  v,  Bobinson,  Brett  v.  Bogers,  Farlow  v.  Stevenson,  Foulger  v. 
Arding,  Stockdale  v.  At^cherberg,  and  Greaves  v.  iVhitmarsh,  ante,  p.  743  ;  a 
covenant  to  i>aj  all  "  duties"  or  "  outgoin^is,"  or  "impositions  charged  upon 
the  premises  or  the  landLrd  in  respect  thereof,"  being  sufficient  for  this  purpose. 
S.  CC,  As  to  the  construction  of  a  covenant  to  pay  rates  levied  on  mines  under 
the  Rating  Act,  1874,  see  Chaloner  v.  Bolckow,  3  A]),  Ca.933,  D,  P.  Where 
the  lessor  L.  has  himself  done  work  required  by  the  sanitary  authority,  he 
cannot  recover  its  cost  from' the  lenant  as  an  "outgoing,"  unless  L,  was 
compellable  to  do  the  work.     Harris  v.  Hickman,  (1904)  1  K.  B.  13. 

Expenses  under  the  Private  Street  AVorks  Act,  1892,  55  &  56  V,  c,  57, 
ss,  12,  13,  become  a  charge  on  the  premises  tai  the  completion  of  the  work, 
although  not  payable  until  final  apportionment ;  hence  where  the  lease  is 
between  those  dates,  they  do  not  come  within  a  covenant  to  pay  present 
and  future  assessments,  outgoings,  &c.  Surtees  v.  Woodhonse,  (1903) 
1  K,  B.  396,  C.  A.  The  same  principle  applies  to  expenses  under  the  Public 
Health  Act,  1875,  ss.  150,  257,  vide  post,  p.  745. 

Where  the  "  outgoing  "  is  expenditure  for  work  required  by  the  Factory  and 
AVorkshop  Act,  1891,  s.  7  (2)  in  respect  of  fire  escape,  Horner  v,  Franklin, 
(1905)  1  K.  B.  479,  O.A. ;  or  by  Id.  lilOl,  s.  101  (8)  in  respect  of  an  under- 
groimd  bakery,  Stuckey  v.  Ilooke,  (1906)  2  K.  B.  20,  C.  A.,  no  action  will  lie 
in  respect  thereof  between  the  parties  on  the  covenant.  See  also  the  London 
Building  Acts  (Amendment)  1905,  5  E.  7,  cap.  ccix.,  s.  20. 

An  absolute  covenant  to  pay  rates  is  broken  on  non-payment,  although 
no  demand  has  been  made  on  the  tenant  for  payment.  Davis  v.  Burrell, 
lOC.B.  821. 

Where  the  lessor  covenants  with  the  lessee  to  pay  all  rates  and  taxes 
already  charged,  or  to  be  charged,  on  the  premise?,  he  is  liable  to  pay  them 
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only  on  the  rent  reserved,  and  not  on  the  full  improved  value  of  the  premises. 
Watson  V.  Iloiue,  7  ]i.  &  C.  28(3 ;  Snutli  v.  Jlumhlc,  15  C.  13.  o21. 

Jlreach  of  covenant  for  title.']  The  covenants  for  title,  on  which  remedies  are 
sought  in  the  courts  of  common  law,  are  priacipaliythecovetiant  that  the  grantor 
is  seised  in  fee, or  has  power  to  convey;  and  ihe  covenant  for  quiet  enjoyment, 
express  or  implied,  and  ficedom  from  incumbrances.  By  the  Conveyancing  and 
Law  of  Property  Act,  IbSl  (4-1  &  45  Y.  c.  41),  s.  7,  in  tlie  case  of  conveyances 
on  sale,  mortgage,  or  settlement,  or  by  a  trustee,  mortgagee,  &c.,  executed  after 
31st  Dec.  1881,  the  respective  covenants  which  were  usually  inserted  in  such 
instruments  are  now  imi)lied.  The  breach  of  such  implied  covenants  is  ground 
of  action.  Lit.  W.  JL  Co.  v.  Fisher,  (1905)  1  Ch.  ;516.  By  sect.  7  (7),  such 
covenants  may  be  varied  or  extended  by  the  instrument.  The  statement  of 
claim  alleges,  by  way  of  breach,  that  the  defendant  was  not  seised,  or  had 
not  power,  &c.,  at  the  time  of  the  conveyance,  or  that  sume  ])erson  who  before 
and  at  the  time  of  the  conveyance  by  the  defeudant  had,  and  ttill  lias,  lawful 
right  to  the  premises,  i)cc.,  entered  and  evicted  the  plaintilf,  or  that  the  entry 
or  other  disturbance  was  by  or  under  the  defendant  himself. 

Proof  that  the  defendant  is  in  as  heir  of  the  le>sor  is  sufficient  to  charge 
him  as  assignee  of  the  reversion  of  a  lease.  Derislei/  v.  distance,  4  T.  1\.  75. 
See  suh  tit.  Action  against  heir  and  devisee,  post,  pp.  1167  et  seq. 

A  covenant  for  title  by  a  vendor  in  fee  does  not  extend  to  acts  done  pre- 
viously to  the  last  ])receding  sale.  David  v.  Sabin,  (1893)  1  Ch.  534,  5ii, per 
Lindley  and  A.  L.  [Smith,  L.J  J.  Thus  where  A.  sells  and  conveys  land  to  B., 
his  heiis  and  assigns,  and  covenants  with  them  for  title,  and  B.  conveys  the 
land  to  C,  C.  cannot  sue  A.  in  respect  of  an  incumbrance  affecting  the  laud 
prior  to  the  later  conveyance.  Spoor  v.  Green,  L.  K.,  9  Ex.  99.  Where  the 
incumbrance  affecting  the  land  was  a  mining  lease  granted  by  A.,  prior 
to  the  conveyance  to  B.,  it  was  held  that  the  breach  was  comijlete  at 
the  time  of  the  conveyance  to  B.,  and  that  no  fresh  cause  of  action  arose  on 
the  subsequent  subsidence  of  the  surface,  owing  to  the  working  of  the  mines 
prior  to  the  conveyance  to  C.  S.  C.  Where  the  covenant  was  of  seisin  in 
fee,  and  the  premises  were,  in  fact,  copyhold  of  inheritance,  the  damages  are 
the  difference  in  value  between  lands  of  each  tenure.  Gray  v.  Briscoe,  Noy, 
142.  So  where  there  was  an  implied  covenant  for  a  good  right  to  convey,  and 
part  of  the  land  was  subject  to  a  right  of  way,  the  damages  are  "  the  difference 
between  the  value  of  the  property  as  iiurported  to  be  conveyed  and  that  which 
the  vendor  had  power  to  convey."  Turner  v.  Moon,  (1901)  2  Ch.  825.  See 
also  Gt.  W.  Ihj.  Co.  v.  Fisher,  (1905)  1  Ch.  3IG. 

Liability  under  the  Metropolitan  Management  Act,  18G2  (25  &  26  V. 
c.  102),  s.  77,  to  contribute  to  the  expenses  of  paving  a  new  road  adjoining  a 
house  sold,  is  not  an  incumbrance  on  the  pioperty,  although  the  expenses 
had  been  apportioned  before  sale.  E(j(j  v.  Blaney,  21  Q.  B.  D.  1U7.  "\Vhere 
however  a  similar  liability  arises  under  the  Public  Health  Act,  1875 
(38  &  39  V.  c.  55)  s.  150,  it  becomes  under  Id.  s.  257  a  charge  on  the 
premises  as  from  the  date  of  the  completion  of  the  works  ;  I)t  re  Bcttcsworth 
and  Richer,  37  Ch.  D.  535  ;  In  re  Allen  tf-  DriscoWs  Contract,  (1904)  2  Ch. 
226,  C.  A.;  although  until  the  apportionment,  there  is  no  liability  to  pay; 
In  re  Boor,  40  Ch.  D.  572  ;  and  under  the  Private  Streets  Works  Act,  1892 
(55  &  56  V.  c.  57)  ss.  12, 13,  the  charge  and  the  liability  to  pay  are  the  same 
as  under  38  &  39  V.  c.  55,  siqmi.  Stock  v.  Meakin,  (1900)  1  Ch.  683  C.  A. ; 
Surtees  v.  Woodhouse,  cited  ante,  p.  744. 

On  a  covenant  for  quiet  enjoyment  generall)',  it  will  not  support  the  breach 
to  show  a  tortious  disturbance  by  a  stranger  ;  for  it  is  only  a  covenant  against 
persons  having  lawful  title ;  Dudley  v.  Folliott,  3  T.  R.  587  ;  2  Wms.  Saund. 
178  (8);  unless  the  covenant  is  against  disturbance  by  a  iMrticular  person, 
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when  it  is  sufficient  to  show  any  disturbance  by  him,  whether  by  lawful 
title  or  otherwise.  Nash  v.  Palmer,  5  M.  &  S.  374.  So,  where  the  covenant 
is  against  disturbance  by  the  lessor,  his  heirs  or  executors,  it  is  sufficient  to 
show  any  disturbance  by  him  or  them.  Forte  v.  Vine,  2  Eoll.  Eep.  21 ;  1  Wms. 
Saund.  181  b,  {()).  Thus,  where  the  lessor  lets  a  seam  of  coal  with  covenant 
for  enjoyment  without  molestation,  &c.,  and  he  afterwards  works  minerals  in 
the  stratum  above  the  coal,  so  as  to  damage  the  coal  mine,  an  action  lies  for 
breach  of  covenant ;  though  a  mere  nuisance  by  the  lessor  on  his  own  land  is 
not  necessarily  a  breach  of  such  a  covenant.  Shaw  v.  Stenton,  2  H.  &  N.  858  ; 
27  L.  J.,  Ex.  253.  See  further  Spoor  v.  Green,  ante,  p.  745,  aud  Harrison  v. 
Ld.  Muncaster,  post,  p.  747.  Where  the  covenant  is  for  quiet  enjoyment 
against  A.  and  anj'-  other  person  by  his  means,  title,  or  procurement,  it  is 
.sufficient  proof  of  the  breach  to  show  an  entry  by'A.'s  wife,  in  whose  name  A, 
purchased  jointly  with  his  own.  Butler  v.  Swinerton,  Palm.  339.  So,  in 
the  case  of  a  covenant  for  quiet  enjoyment  against  all  claiming  by,  from,  or 
iinder  him,  a  claim  of  dower  by  his  wife  is  a  breach  of  the  covenant.  Godb. 
333;  Palm.  340.  So,  the  appointee  of  A.,  by  virtue  of  the  power  in  the 
making  of  which  A.  concurred,  is  a  person  claiming  under  him.  Hurd  v. 
Fletcher,  1  Doug.  43;  Carpenter  v.  Parker,  3  C.  B.,  N.  S.  206;  27  L.  J., 
C.  P.  78.  So,  where  A.,  seised  in  fee,  settled  his  estate  upon  himself  for  life, 
remainder  to  his  first  aud  other  sons  in  tail,  and  made  a  lease,  and  covenanted 
for  quiet  enjoyment  without  interruption  of  the  lessor,  his  heirs  or  assigns, 
or  any  other  person  claiming  any  estate,  right  or  interest,  by,  from,  or  under 
him,  the  eldest  son  was  held  to  he  a  ])erson  claiming  under  the  lessor. 
Evans  v.  Vaughan,  4  B,  &  C.  261.  Where  the  covenant  is  that  the 
defendant  has  not  done,  permitted,  or  suffered  any  act,  &c.,  the  assenting  to 
an  act  which  the  covenantor  could  not  prevent  is  not  a  breach.  Hohson  v. 
Middleton,  6  B.  &,  C.  296;  Thacheray  v.  Wood,  6  B.  &  S.  766;  24  L.  J., 
Q.  B.  226.  But  where  a  mortgagee,  who  had  entered  into  a  similar  covenant,, 
was  party  to  a  deed  whereby  the  mortgagor  created  an  incumbrance  on  the 
mortgaged  land,  this  is  a  breach  of  the  covenant.  See  Clifford  v.  Hoare, 
L.  Pu,  9  C.  P.  362.  A  covenant  for  quiet  enjoyment  "  acquitted  of  all  grants,, 
rents,"  &c.,  is  broken  by  the  existence  of  a  quit  rent,  incident  to  the  teiuire,  and 
due  to  the  lord  of  the  manor,  though  none  was  in  arrear  at  the  time  of  the 
conveyance.  Eamynond  v.  Uill,  Comyi^,  180.  A  covenant  against  interruption 
by  the  vendor,  or  his  acts  or  defaults,  extends  to  arrears  of  quit  rent  due  while 
the  vendor  was  in  possession  and  unpaid  by  him,  though  it  may  have  become 
due  before  he  held  the  estate.  Howes  v.  Brushjield,  3  East,  491.  Entry  on 
a  lessee  and  distress  for  land-tax,  due  from  lessor  before  the  demise,  is  not  a 
breach  of  covenant  for  quiet  enjoyment,  without  disturbance  by  the  lessor 
or  any  one  claiming  by,  from,  and  under  him  ;  for  that  is  not  a  claim  under 
him,  but  a  claim  against  him.  Stanley  v.  Hayes,  3  Q.  B.  105.  But  semh. 
the  plaintiff  might  have  paid  the  tax  and  sued  for  money  paid.  Vide  ante, 
p.  596.  Such  a  covenant  is  not  broken  by  the  re-entry  by  a  superior  land- 
lord for  non-payment  of  rent  and  non-repair  under  the  conditions  of  his  lease. 
Kelly  V.  Eogers,  (1892)  1  Q.  B.  910,  C.  A.  Secus  where  the  covenantor, 
although  having  a  good  defence,  has  consented  to  the  re-entry.  Cohen  v. 
Tanner,  (1900)  2  Q.'j5.  609,  C.  A.  The  entry  of  the  party  claiming  lawful 
title  is  not  less  a  breacli  of  covenant  because  the  covenantee,  who  sues,  may 
have  instigated  him  to  enforce  the  claim.  Young  v.  Ji'aincocJc,  7  C.  B.  310. 
Merely  forbidding  the  plaintiffs  tenant.  A.,  to  pay  his  rent,  is  not  a  breach 
of  the  covenant  for  quiet  enjoyment.  Witchad  v.  Nine,  Brownl.  &  Gold.  81. 
But  a  notice  by  B.  to  A.  to  pay  his  rent  to  B.,  followed  by  payment,  is  a 
breach.     Edge  v.  Buileau,  16  Q.  B.  U.  117. 

A  legal  proceeding  interfering,  not  with  the  possession,  but  with  a  particular 
mode  of  enjoyment  of  land,  as  its  use  as  a  beershop,  was  held  not  a  breach 
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(if  the  covenant.  Domett  v.  AthertoH,  L.  R.,  7  Q.  B.  OIG,  Ex.  Cli.  ;  see 
Porter  v.  Drew,  fy  C.  P.  D.  143.  In  Sanderson  v.  Btrieick  Cor.,  13  Q.  B,  D. 
547,  551,  it  was  however  stated  in  every  case  to  be  a  question  of  fact  whether 
the  quiet  enjoyment  of  the  land  has,  or  has  not,  been  interrupted,  and  where 
its  ordinary  and  lawl'ul  enjoyment  lias  been  so  substantially  interfered  with  by 
the  acts  of  the  covenantor  or  those  lawfully  ehiiminj;  undir  him  a  right  to  do 
the  jmrticular  act  complained  of,  (18i)l)  '1  Q.  15.  082,  ^er  Ld.  Esher,  M.  R. ; 
acrord.  WiUiams  v.  Gabriel,  (lOOG)  1  K.  B.  155,  158,  the  covenant  is  broken, 
although  neither  the  title  to  the  h\nd,  nor  tlie  possession  of  the  land  is  other- 
wise alfected.  Accord.  Jiobinson  v.  Kilrert,  41  Ch.  D.  88,  91,  per  Lindley,  L.J. ; 
AJdin  v.  Latimer,  etc.,  &  Co.,  (1894)  2  Ch.  437.  But  this  statement  "  must 
be  taken  with  reference  to  the  facts  then  before  the  Court,  which  were  that 
water  was  poured  on  the  land  demised  so  as  to  interfere  with  its  enjoyment." 
Manchester,  d-c,  By.  Co.  v.  Anderson,  (1808)  2  Ch.  394,  402,  ^er  Lindley, 
M.R.  So  the  flooding  of  the  plaintiff's  warehouse,  see  Anderson  v, 
Oppenheimer,  5  Q.  B.  D.  602  ;  or  his  mine;  see  Harrison  v.  Ld.  Muncaster, 
(1891)  2  Q.  B.  G80,  C.  A. ;  is  an  interference  with  its  quiet  enjoyment.  The 
interruption  must  be  "caused  either  by  a  direct  act  i4"  interrujition  by  the 
defendant  himself,  or  by  some  act  the  consequence  of  which,  it  either  was 
foreseen,  or  ought,  if  reasonable  care  had  been  exercised,  to  have  been  foreseen, 
would  be  an  interruption,"  S.  C.  Id.  G8tj.  In  Tebb  v.  Cave,  (1900)  1  Ch. 
■642,  it  was  held  that  the  erection  by  the  lessor  of  a  wall  so  near  the  chimneys 
of  the  demised  house  as  to  make  them  smoke  was  a  breach  of  the  covenant 
for  quiet  enjoyment.  Sed  qucere,  for  the  interference  was  not  here  direct,  see 
Davis  V.  Town  Properties  Investment  Cor.,  (1903)  1  Ch.  797,  805,^;er  Romer 
iK;  Cozens  J  lardy,  L.JJ.  Where  S.  let  land  to  B.,  who  subsequently 
surrendered  his  lease  to  S.,  after  having,  without  S.'s  knowledge,  underlet  a 
partt)X.  by  way  of  mortgage,  and  S.  then  sold  the  laud  with  the  usual 
covenants  (see  44  &  ^J5  V.  c.  41,  s.  7  («))  to  B.,  under  whom  D.  claimed,  it 
was  held  tliat  the  under-lease  constituted  a  breach  of  the  covenants  for 
quiet  enjoyment  and  against  incumbrances,  under  which  D.  could  sue  S. 
David  V.  tiahin,  (1893)  1  Oh.  523,  C.  A.  It  is  no  answer  to  such  action 
that  S.  was  induced  by  the  fraud  of  B.  in  concealing  the  under-lease  to 
executs  the  conveyance  to  him,  for  tlie  action  arises  from  privity-  of  estatc- 
S.  C.  A  mere  nuisance,  e.g.,  noise  committed  or  allowed  by  the  lessor,  has  been 
held  not  to  be  a  breach  of  the  covenant.  Jenlcins  v.  Jackson,  40  Ch.  D.  71. 
See  also  Manchester,  etc.,  Bi/.  Co.  v.  Anderson,  (1898)  2  Ch.  394,  ^er  C.  A. 

A  covenant  not  to  use  lands  for  certain  sj^ecitied  trades,  does  not  imply 
a  warranty  that  it  may  be  used  for  all  other  trades.     S.  C. 

In  a  conveyance  of  land  from  A.  to  B.,  A.  covenanted  with  B.  for  title 
and  quiet  enjoyment,  notwithstanding  any  act  or  thing  done  or  suffered 
by  him,  or  any  of  his  ancestors  or  predecessors  in  title:  by  a  subsequent 
decree  in  Chancery,  which  bound  B.,  although  not  a  party  to  the  suit, 
the  land  was  declared  subject  to  rights  of  common ;  this  decree  was,  in 
the  absence  of  any  actual  disturbance  of  B.  in  his  possession,  held  no  breack 
of  the  covenant  for  quiet  enjoyment ;  nor,  in  the  absence  of  evidence  of  a 
grant  of  common  by  A.'s  predecessors  in  title,  was  it  a  breach  of  the  covenant 
for  title.  Howard  v.  Maitland,  11  Q.  B.  D.  G95,  C.  A.  A  covenant  for 
title  ai)j)lies  to  all  defects  of  title  witliin  it,  even  although  the  defects  appear 
on  the  conveyance  ;  or  arc  otherwise  known  to  the  ]HU-cliaser.  Page  v.  Mid- 
land By.  Co.,  (189!)  1  Ch.  11,  C  A.;  Mag  v.  Plant,  (1900)  1  Ch.  GIG; 
Gt.W.  By.  Co.  V.  Fisher,  (1905)  1  Ch.  316. 

For  an  instance  of  a  qualitied  covenant  for  title,  \vhere  a  house  is  granted 
with  ap])urtenances,  as  usually  enjoyed  therewith,  see  Thackeray  v.  Wood, 
ante,  p.  746.  As  to  breach  of  quiet  enjoyment  of  stalls  in  a  theatre,  see 
Leader  v.  Moody,  L.  R.,  20  Eq.  145. 
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A  covenant  in  the  usual  form,  that  "  the  lessee  paying  the  rent  and 
observing  the  covenants  on  bis  part  to  be  observed,  should  peaceably  hold  and 
enjoy  the  said  premises,"  is  an  independent  covenant,  and  non-payment  of  rent 
and  non-observance  of  the  lessee's  covenant  is  no  answer  to  a  breach  by  the 
lessor.     Dawson  v.  Dyer,  5  B.  &  Ad.  584;  Edge  v.  Boileau,  ante,  p.  740. 

The  defendant  granted  the  plaintiff  a  lease  he  had  no  power  to  grant. 
The  plaintiff  obtained  a  fresh  lease  from  the  person  having  good  title,  and 
in  an  action  against  the  defendant,  on  the  covenant  for  quiet  enjoyment, 
he  was  held  entitled  to  recover  the  difference  in  the  expenses  and  value 
of  the  void  and  of  the  valid  lease.  Lock  v.  Furze,  19  C.  B.,  N.  S.  96;  34 
L.  J.,  C.  r.  201  ;  L.  E.,  1  C.  P.  441,  Ex.  Ch.  So,  where  defendant  demised 
premises  to  the  plaintiff,  and  covenanted  that  the  plaintiff  should  occupy 
them,  through  the  term,  without  any  interruption  from  the  defendant,  or 
any  person  claiming  under  him,  an  actioa  of  trespass  was  brought  against 
the  plaintiff  by  C,  "who  claimed  under  the  defendant,  and  the  plaintiff'  gave 
notice  of  this  action  to  the  defendant,  but  the  defendant  took  no  notice 
thereof;  the  i^laintiff  then  defendtd  the  action,  and  a  verdict  was  recovered 
against  him  ;  it  was  held,  that  the  j^l^intiff  was  entitled  to  recover  against 
the  defendant  the  amouiit  of  the  verdict  and  costs  he  was  so  compelled  to 
pay,  together  with  his  cost  of  defence,  and  compensation  for  the  loss  of  the 
laud,  and  the  value  of  a  conservatory  he  had  erected  on  the  land.  Rolph  v. 
Crouch,  L.  E.,  3  Ex.  44.  See  also  Gt.  IV.  By.  Co. x. Fisher,  ante,]}.  747  ;  and 
Godwin  v.  Francis,  cited  ante,  p.  493.  And  in  such  case  tlie  expenses  of 
removal  into  other  premises  seem  to  be  recoverable,  see  Grosvenor  Hotel  Go. 
V.  Hamilton,  (1894)  2  Q.  B.  836,  C.  A.  Where  there  had  been  no  eviction, 
only  such  damages  were  recoverable  as  the  plaintiff"  had  sustained  at  the 
date  of  the  writ.  Child  v.  Stenning,  11  Ch.  D.  82,  C.  A.  In  such  case, 
however,  the  damages  would  now,  under  0.  xxxvi.  r.  58,  ante,  p.  311,  "  be 
assessed  down  to  the  time  of  assessment." 

Where  a  breach  is  not  assigned  in  the  words  of  the  covenant  merely,  but 
goes  on  to  particularize  the  sort  of  breach,  that  alone  must  be  proved ;  Harris  v. 
Mantle,  3  T.  E.  307  ;  unless  the  judjjie  shall  authorize  an  amendment  on  the 
trial  by  striking  out  words  of  needless  particularity;  ante,  pi.  735.  Where 
the  breach  of  a  covenant  for  enjoyment  specifies  an  entry  and  exj^ulsion  by  the 
defendant,  it  is  not  enough  to  prove  a  refusal  b}^  the  defendant  to  let  the  plain- 
tiff take  possession.  Ilaivhes  v.  Orton,  5  Ad.  &  E.  367.  But  where  the  first 
part  of  the  breach  contains  the  gist  of  the  action,  the  plaintiff"  need  not  prove 
superfluous  matter  of  aggravation.     Deffell  v.  Broclclebank,  4  Price,  36. 

The  i)laintifl"  may  assign  a  breach  on  the  implied  covenant  for  quiet 
enjoyment  contained  in  the  word  demise;  Com.  Dig.  Cov.  (A.  4);  Shep. 
Touch.  160;  in  a  lease  under  seal  this  word  implies  a  power  to  lease,  and 
hence  to  support  the  action  it  is  not  necessary  that  the  lessee  should  be 
actually  evicted;  1  Wms.  Saund.  322  a,  (2).  The  word  let  has  in  this 
respect  the  same  effect  as  demise.  Mostyn  v.  W.  Mostyn  Coal  and  Iron  Co., 
1  C.  P.  D.  145.  See  Budd- Scott  v.  Daniell,  (1902)  2  K.  B.  351,  dissenting 
from  the  dicta  of  Kay,  L.J.,  in  Baynes  v.  Lloyd,  (1895)  2  Q.'B.  614.  The 
implied  covenant  ceases  with  the  estate  out  of  which  the  lease  is  granted. 
S.  C,  (1895)  1  Q.  B.  820;  2  Id.  610,  C.  A. ;  Adams  v.  Gilmey,  6  Biug.  656; 
see  Penfold  v.  Abbott,  o2  L.  J.,  Q.  B.  67 ;  and  is  restrained  by  an  express 
covenant  for  quiet  enjoyment.  Line  v.  Stephenson,  4  N.  C.  678 ;  Ex.  Ch., 
5  N.  C.  183;  Stannard  v.  Forbes,  6  Ad.  &  E.  572;  Dennett  v.  Atherton, 
L.  E.,  7  Q.  B.  316,  Ex.  Ch.  A  warranty  of  the  demise  by  the  lessor  is 
not  an  imjilied  covenant,  but  an  express  one,  and  extends  to  the  whole  term 
granted.      Williams  v.  Burrell,  1  C.  B.  402. 

In  a  demise  by  ])arol  there  is  from  the  mere  relation  of  landlord  and  tenant 
an  implied  contract  for  quiet  enjoyment,  but  not  for  good,  title.     Bandy  v. 
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Cartwright,  8  Exch.  913;  22  L.  J.,  Ex.  285,  and  xl.  note;  Hall  v.  City  of 
London  Brewer ij  Co.,  2  B.  .t  S.  737 ;  .'51  L.  J.,  Q.  B.  257 ;  Cross  v.  Warter, 
(1870)  W.  N.  137,  E.  T.,  Q.  B. ;  Badd-Scott  v.  Daniell,  ante,  p.  748.  Whether 
there  has  been  a  breach  oi  such  contract  is  a  question  of  fact.  S.  C.  But, 
in  an  agreement  for  a  lease  there  is  no  contract  for  quiet  enjoyment; 
Brashier  v.  Jackaon,  G  M.  &  W.  5411;  it  is,  however,  an  implied  condition 
that  the  lessor  has  a  good  title  to  let  for  the  proposed  term,  and  he  is 
liable  for  a  breach  of  this  condition.  Slranks  v.  *S'^.  John,  L.  R.,  2  C.  P. 
.")7G.  A  person  having  only  an  interesse  termini  cannot  maintain  an  action 
tor  quiet  enjcyment  against  the  grantor,  WaUis  v.  Hands,  (1893)  2  Ch. 
75;  but  he  may  bring  an  action  against  him  for  not  putting  him  into 
possession ;  S.  C.  Id.  85 ;  Coe  v.  Clay,  5  Bing.  440 ;  Jinks  v.  Edwards, 
11  Exch.  775.  A  mere  agreement  for  a  lease  will  not  support  such  an 
action.  Drurij  v.  ]\[acnamara,  5  E.  k  B,  612 ;  25  L.  J.,  Q.  B.  5,  unless 
specific  performance  could  be  granted,  for  in  such  case  damages  may  be 
granted  as  an  alternative  remedy.  Vide  ante,  p.  326.  See  further  Pease 
■\-.  Courtney,  (1904)  2  Ch.  503.  A  tenant  may  sue  his  landlord,  G..  for 
injury  to  the  demised  house,  by  vibration  caused  by  G.'s  machines  on 
adjacent  land,  althou2;h  the  liouse  was  unusually  weak.  Orosvenor  Hotel 
Co.  V.  Hamilton,  (189-4)  2  Q.  B.  836,  C.  A. 

Breach  of  covenant  to  yield  up  possession  of  premises  at  end  of  term.']  A 
covenant  to  this  effect  is  usually  to  be  found  in  leases ;  but  even  in  the 
absence  of  such  a  covenant,  "  when  a  lease  is  expired  the  tenant's 
responsibility  is  not  at  an  end,  for  if  the  premises  are  in  possession  of  an 
under-tenant,  the  landlord  may  refuse  to  accept  the  possession,  and  hold 
the  original  lessee  liable;  for  the  lessor  is  entitled  to  receive  the  absolute 
possession  at  the  end  of  the  term."  Harding  v.  Crethorn,  1  Esj>.  57,  per 
Ld.  Kenyon ;  approved  in  Christy  v.  Tancred,  7  M.  it  W.  127,  130,  per 
Parke,  B.  The  same  rule  api)lies  in  the  case  of  a  tenancy  under  a  parol 
agreement  for  a  lease.  Henderson  v.  tiquire,  L.  1\.,  4  Q.  B.  170.  The 
landlord  is  entitled  to  recover  all  the  loss  he  has  sustained  by  not  being 
put  in  possession  of  the  entire  premises  at  the  end  of  the  term;  he. is 
entitled  to  a  sum  equivalent  to  the  rent  he  has  lost,  and  to  the  costs  of  an 
ejectment  against  an  under-tenant,  who  has  wrongfully  held  over,  S.  C. 
So,  the  lessor  may  recover  for  damages  occasioned  by  having  to  compromise 
an  action,  by  a  person  (to  whom  he  had  let  in  reversion),  for  not  giving 
possession,  together  with  the  costs  of  such  action ;  and  his  acceptance  of 
rent  for  the  time  held  over  is  no  answer.  Bramley  v.  Chesterden,  2  C.  B., 
N.  S.  592 ;  27  L.  J.,  C.  P.  23.  As  to  damages  for  not  delivering  up  fixtures 
at  the  end  of  the  term,  see  Watson  v.  Lane,  ante,  p.  739. 

Action  on  other  corenants  relating  to  land.]  Questions  often  arise,  in 
other  cases  than  those  between  lessor  and  lessee,  as  to  when  the  benefit  of 
a  covenant  relating  to  land  made  with  the  owner  of  the  land  enures  to  his 
successors  in  title,  and  when  tlie  burthen  of  such  a  covenant  made  by  the 
owner  falls  on  his  successors  in  title,  but  to  deal  with  this  subject  is  beyond 
the  scop3  of  this  work.  The  matter  will  be  found  fully  discussed  iu  the 
notes  to  Spencer's  case,  1  Smith,  L.  C,  11th  ed.  pp.  75  et  sec/.  See  farther 
Osborne  v.  Bradley,  (1903)  2  Ch.  446,  and  In  re  Nisbet  &  Potts,  (1906) 
1  Ch.  386,  C.  A.  A  covenant  to  convey  laud  at  a  time  beyond  the  period 
allowed  by  the  rule  against  perpetuities  cannot  be  enforced  liy  a  decree  for 
specific  performance,  but  an  action  for  damages  will  lie  for  its  breach. 
Worthington  Cor.  v.  Heather,  (1906)  2  Ch.  532.  As  to  the  effect  of  a 
covenant  by  a  lessee  G.,  in  an  underlease  by  him  to  D.,  to  perform  the 
covenants  in  G.'s  head  lease,  so  far  as  relates  to  promises  not  demised  to  G., 
see  Deioar  v.  Goodman,  (1907)  1  K.  B.  612. 
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ACTION   FOR   DOUBLE   VALUE   OF   LAND   DEMISED. 

By  the  Landlord  and  Tenant  Act,  1730,  -I  G.  2,  e.  28,  s.  1,  in  case  any 
tenant  for  lile,  lives,  or  years,  or  other  person  who  shall  come  into  possession 
of  any  lands,  tenements,  or  hereditaments,  by,  from,  or  under,  or  by  collusion 
with  such  tenant,  shall  ivilfuUy  hold  over  any  lands,  &c.,  after  the  determina- 
tion of  such  term,  and  after  deoiand  made,  and  notice  in  uritinf/  given,  for 
delivering  the  possession  thereof  by  his  landlord  or  lessor,  or  the  person  to 
whom  the  remainder  or  the  reversion  of  such  lands,  &c.,  shall  belung,  or  his 
agent  thereunto  lawfully  authorized,  such  person  so  holding  over  shall,  for 
the  time  he  shall  so  hold  over  or  keep  the  person  entitled  out  of  possessicm  of 
the  said  lands,  itc,  pay  to  the  person  so  kept  out  of  possession,  his  executors, 
administrators,  or  assigns,  at  the  rate  of  double  the  yearly  value,  of  the  lands, 
&c.,  so  detained,  for  so  long  a  time  as  the  same  are  detained,  to  be  recovered 
by  action  of  debt  in  one  of  the  King's  Courts  of  Kecord. 

The  landlord  may  also  sue  for  a  breach  of  the  implied  agreement  to  give 
up  possession  of  the  premises  at  the  end  of  the  term.      Vide  ante,  p.  749. 

Proof  of  the  demise.']  Tenants  in  common  could  not  sue  jointly  in  this 
action,  where  there  was  no  joint  demise  by  them.  Wilkinson  v,  JTall, 
1  N.  C.  713.  Nor  could  husband  and  wife  sue  jointly  on  a  parol  demise, 
by  the  husband  alone,  of  laud  whereof  he  is  seised  in  right  of  his  wife, 
but  the  action  must  be  brought  by  the  husband  alone.  Ilarcourt  v. 
Wyma7i,  3  Exch.  817.  But  such  misjoinder  is  not  now  material ;  vide  ante, 
pp.  89  et  seq.  A.,  the  lessor  of  defendant,  required  delivery  of  the  premises 
at  Lady-day,  when  the  lease  ended,  and  then  made  a  lease  in  reversion  to 
B. :  defendant  held  over,  and  did  not  recognize  B.  as  landlord  :  held  that  A., 
and  not  B.,  was  the  proper  person  to  sue.  Blatchford  v.  Cole,  5  C.  B.,  N.  S. 
514;  28  L.  J.,  C.  P.  140.  A  weekly  tenant  is  not  liable  to  the  action. 
Lloyd  V.  Iloshee,  2  Camp.  453. 

Proof  of  the  determination  of  the  term,  and  of  the  dejiiand,]  In  general, 
the  determination  of  the  term  will  be  proved  by  evidence  of  the  service 
of  a  notice  to  quit  upon  the  defendant;  and  if  such  notice  be  proved,  it 
will  not  be  necessary  to  show  a  demand ;  for  the  notice  includes  a  demand. 
Willcinson  v.  CoJley,  5  Burr.  2694.  A  notice  to  quit,  containing  a  threat 
of  requiring  double  rent  on  refusal,  is  sufficient.  S.  C.  As  to  proof  of 
the  notice  or  demand,  see  ante,  pp.  3,  14,  and  cases  cited  Action  for  recovery 
of  land, — By  landlord,  post,  pp.  1020  et  seq.  The  statute  requires  it  to  be  in 
writing.  Where  the  defendant  has  held  over  after  the  determination  of  a  term 
eertaiu,  a  demand  in  writing  of  the  possession  must  be  proved  ;  but  it  need 
not  aj^pear  that  the  demand  was  made  immediately  upon  the  expiration  of 
the  tenancy;  Cohh  v.  Stokes,  8  East,  361;  though  the  plaintiff  will  only  be 
entitled  to  the  double  value  from  the  time  of  the  demand  made.  And 
where  the  rent  is  reserved  quarterly,  and  the  demand  is  made  in  the  middle 
of  the  quarter  after  the  expiration  of  the  tenancy,  the  jilaintiff  cannot  recover 
the  single  rent  for  the  antecedent  fraction  of  the  quarter.  S.  C.  Where 
the  notice  was  served  upon  a  tenant,  a  feme  sole,  who  married  before  the 
expiration  of  the  year,  it  was  held  that  the  landlord  might  maintain  debt 
against  the  husband,  without  making  a  demand  of  the  possession  from  him  ; 
and  that  in  such  action  it  was  not  necessary  to  j(jiu  the  wife  for  conformity. 
Lake  v.  Smith,  1  N.  R.  174.  A  person  appointed  by  the  Court  of  Chancery 
to  receive  the  rents  and  profits  of  the  estate,  is  a  suOicient  agent  within  the 
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Rtatiilo  to  make  the  demand  in  his  own  name,  ll'ifkinsou  v.  Culley,  ante, 
]).  75(1.  Where  a  trustee  joined  with  cestui  que  trust  in  a  mortgage  to  the 
plain  ilT,  and  all  parties  joined  in  appointing  G.  to  be  the  agent  and  attorney 
of  the  cestui  que  trust  to  demand  and  collect  rent,  to  give  notice  to  quit,  &c., 
and  to  do  tverythinu  that  the  cestui  que  trust  could  have  done  betore  the 
mortgage,  it  was  hold  that  G,  was  authorised  to  demand  wilhiu  the  statute. 
Pvole  V.  [Viirreri,  8  Ad.  &  E.  o82. 

Value.']  In  estimating  the  value,  only  the  land  and  its  real  easements 
and  ajipurtenances  f;in  be  incliuUd.  Tims,  where  the  owner  of  a  mill  let 
pait  of  it  t(i  the  defendant,  with  the  use  of  the  revolving  shaft  of  a  steam- 
engine,  which  jiassed  through  the  part  denused,  at  an  entire  rent,  the  value 
of  the  power  was  excluded.  liolrinson  v.  Learoyd,  7  jM.  &  W.  48.  Generally 
speaking,  the  rent, if  a  rack-rent,  will  represent  ttie  value;  but  the  unwilling- 
ness of  tue  tenant  to  quit  may  sometimes  be  evidence  of  a  greater  value. 


Defence. 

It  has  been  usual  in  this  action  to  traverse  the  s])ecitic  allegations  in 
the  statement  of  claim  ;  but  as  the  action  is  in  the  nature  of  a  penal  one, 
it  has  btcn  suggested  that  the  plea  of  not  guilty  by  statute  (post,  p.  757) 
is  suiVicicnt  to  put  the  jdaintiff  on  proof  of  the  whole  i-tatement  of  claim. 
See  Junes  v.  WiUiams,  4  M.  &  W.  375.  Contra,  Custlcman  v.  Hicks,  2 
M.  Sc  liob.  422,  cor.  Coleridge,  J.,  post,  p.  758. 

The  defendant  may  show  that  the  plaintiff  has  waived  the  notice  to  quit 
or  demand  of  possession,  and,  where  tbe  plaintilf  has  accepted  rent  due  from 
the  delendant  after  tlie  expiration  of  notice  to  (piit,  it  is  a  question  for  the 
jury  whether  such  rent  was  received  in  part  satisfaction  of  the  double  value, 
or  as  a  waiver  of  it.  liyaU  v.  Itich,  10  East,  52.  Such  waiver  need  not  be 
specially  pleaded.  Rawlinson  v.  Marriott,  IG  L.  T.  207,  ^Nlellor,  J.  Where 
the  landlord  declared  in  debt,  fiist  for  tbe  double  value,  and  secondly  for 
use  and  occupation,  and  the  tenant  pleaded  uil  debet  to  the  first  count,  and, 
a  tender  of  the  single  rent  before  action  brought  to  the  second,  and  paid  the 
money  into  court,  which  the  plaintilf  took  out  of  court,  and  proceeded  ;  it 
was  held  that  this  was  no  waiver  of  the  plaintilFs  right  to  the  double  value, 
so  as  to  be  ground  of  non-suit,  but  that  it  was  a  case  to  go  t  >  the  jury,  and 
that  tlie  plaintitf's  going  on  with  the  action,  after  taking  the  single  rent  out 
i'i  court,  was  evidence  to  show  that  he  did  not  mean  to  waive  his  claim  for 
the  double  value,  but  to  take  the  single  rent^jro  tanto  only.  Byall  v.  Rich, 
supra.  A  recovery  of  possession  in  an  action  is  no  waiver  of  the  landlord's 
right  to  the  double  value  for  the  time  between  the  expiration  of  the  notice 
to  quit  and  the  time  of  recovering  possession.  Soulsby  v.  Nevim/,  9  East, 
."510.  A  tenant  who  holds  over  under  a  fair  claim  of  right  will  not  be  con- 
sidered as  wilfully  holding  over  within  the  statute,  though  it  may  appear 
eventually  th:it  he  had  no  right.  Wright  v.  Smith,  5  p]sp.  203.  A  tenant 
who,  during  proceedings  as  to  the  validity  of  a  devise  made  by  the  lessor, 
held  over  after  a  notice  to  quit  from  the  devisee  to  whom  he  had  in  the  first 
instance  attorned  and  paid  rent,  was  held  not  to  have  made  himself  liable 
to  a  claim  for  double  value  after  the  validity  of  the  devis3  had  been  estab- 
lished. Swinfeii  V.  Bacon,  G  11.  &  N.  184,  84G  ;  30  L.  J.,  Ex.  33,  3G8. 
AVhere  the  action  is  against  co-tenants,  a  statement  by  one,  on  receipt  of 
notice  to  quit,  that  ''he  has  nothing  to  do  with  the  land,"  is  not  evidence 
in  his  favour  to  show  that  his  liolding  was  not  wilful;  but  if  one  cffer  to 
give  up  the  land,  and  the  other  alone  holds  out,  it  is  doubtful  whether  the 
action  will  lie  against  both.      Hirst  v.  Horn,  G  M.  &,  W.  oiK). 
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Statute  of  Limitations.']  This  double  value  being  in  the  nature  of  a 
penalty,  can  only  be  recovered  within  two  years  of  the  time  the  cause  of 
action  accrued.     3  &  4  W.  4,  c.  42,  s,  3, 2^ost',  p.  757. 


ACTION   FOR   DOUBLE   IIENT. 


By  the  Distress  for  Eent  Act,  1737, 11  G.  2,  c.  19,  s.  18,  if  any  tenant  shall 
give  notice  of  his  intention  to  quit  the  premises  holden  by  him,  at  a  time 
mentioned  in  such  notice,  and  shall  not  accordingly  deliver  up  the  possession 
thereof  at  the  time  in  such  notice  contained,  then  such  tenant,  his  executors 
or  administrators,  shall  thenceforward  pay  to  the  landlord  double  the  rent  or 
sum  which  he  should  otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered 
at  the  same  times  and  in  the  same  manner  as  the  single  rent  or  sum,  before 
the  giving  of  such  notice,  could  be  levied,  &c. ;  and  such  double  rent  or  sum 
shall  continue  to  be  paid  during  all  the  time  such  tenants  shall  continue 
in  possession.     The  action  has  usually  been  in  the  form  of  debt. 

The  notice  mentioned  in  this  statute  need  not  be  in  writing,  at  least 
where  the  tenant  holds  under  an  oral  demise ;  Tiniinins  v.  Bowlinson,  3 
Burr.  1603 ;  but  it  must  give  a  fixed  time  for  quitting ;  thus  a  notice  to 
quit  "as  soon  as  the  tenant  can  get  another  situation"  does  not  render  him 
liable  on  this  statute,  though  he  has  got  another  situation.  Farrance  v. 
Elhington,  2  Camp.  591.  The  statute  only  applies  to  those  cases  in  which 
the  tenant  has  the  power  of  determining  his  tenancv  by  a  notice,  and  actually 
gives  a  valid  notice  sufficient  to  determine  it.  Johnstone  v.  IludJestone,  4 
B.  &  C.  922.  It  was  held  by  Best,  C.J.,  that  this  action  did  not  lie  against 
a  weekly  tenant.  Sullivan  v.  Bishop,  2  C.  &  P.  359.  This  decision  was, 
however,  against  his  own  view,  and  in  deference  to  the  decision  of  Ld.  Ellen- 
borough  in  Lloyd  v.  Boshee,  ante,  p.  750,  which  was,  however,  a  claim  for 
•double  value,  and,  it  seems,  having  regard  to  the  difference  in  the  two 
statutes,  that  the  decision  in  Sullivan  v.  Bisliop,  sxipra,  is  incorrect.  See 
Bullen  on  Distress,  2nd  ed.,  135,  n. 

This  action  is  not  in  the  nature  of  a  penalty. 


ACTION   ON   BOND. 


The  statement  of  claim  either  states  only  the  penal  part  of  the  bond,  as 
in  the  case  of  common  money  bonds,  or  sets  out  also  tlie  special  conditions 
and  alleges  breaches.  The  allegation  of  breaches  is  obligator}"  on  the 
plaintiff  by  stat.  8.  i^'  9  AV.  3,  c.  11,  s.  8,  either  in  the  statement  or  reply, 
by  way  of  assignment,  which  is  traversable,  or,  in  certain  cases,  by  way  of 
suggestion,  which  is  not  traversable,  but  must  be  proved  in  order  to  obtain 
an  assessment  of  damages.  Neither  the  J.  Acts,  1873,  1875,  nor  the  Kules, 
1883,  materially  affect  the  ]jrocedure  on  bonds.  Where  breaches  are  not 
assigned  in  the  statement  of  claim,  the  defendant  must  now  set  out  the 
condition  as  part  of  his  defence,  if  he  intends  to  ])lead  performance.  Where 
issue  is  joined  on  the  alleged  breaches,  the  proof  wili,  of  course,  depend  on 
the  allegations  traversed.  Where  lireaches  are  suggested,  then  the  evidence 
will  be  as  on  a  writ  of  inquiry,  except  that  the  trutii  of  the  breaches  as  well 
as  the  damages,  will  then  have  to  be  inquired  into,  and  thereupon  the 
defendant  may   controvert  the  breaches  or  any  of  them;    but  he  cannot 
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show  excuse  of  perfomiancp,  for  that  miglit  have  been  pleaded  by  him  at 
first.  See  Cankrhary,  Archbishop  of  v.  Jiobertson,  1  Cr.  &;  M.  G'JO ;  Webb 
V,  Jamcx,  8  M.  &  W.  045. 

Where  the  breaches  have  been  sugr/ested  after  judgment  fur  tlie  i)laintilf, 
it  will  be  necessary  to  give  some  evidence  that  the  bond  produced,  and  in 
which  the  conditions  are  CDiitained,  is  the  same  as  that  on  which  judgment 
lias  been  obtained ;  for  this  purpose  it  will  be  sufficient  if  the  solicitor  fur 
the  plaintiff  testify  that  the  l))nd  produced  is  the  instrument  delivered  to 
him  to  bring  the  action  on,  and  that  lie  knows  of  no  other  of  the  same 
date,  and  the  bund  need  not  be  strictly  proved.  J [oihjkinson  v.  Marsden, 
Peake,  Ev.  5tli  ed.  2.S7 ;  2  Camp.  122.  Where  the  defendant  on  oyer  sec 
out  the  condition,  which  was  for  performance  of  covenants  in  an  indenture 
of  lease,  and  pleaded  a  plea  of  judgment  recovered,  on  which  there  was 
judgment  for  the  pLuntiff;  on  the  execution  on  the  writ  of  inquiry, 
Ld.  Kenyou  ruled  that  it  was  not  necessary  to  prove  the  execution  of  the 
lease,  as  the  defendant  was  estop})ed  from  denying  it.  Collins  v.  Rybot, 
1  Esp.  157.  If  the  defendant  let  judgment  go  by  default,  and  the  plaintiff" 
thereupon  made  his  suggestion  of  breaches  iu  which  he  sets  out  the  condition 
of  the  bond,  which  apjjears  to  be  for  the  performance  of  an  award,  or  of 
articles  of  agreement,  or  the  like,  the  plaintilf  must  prove  the  condition 
of  the  bond,  the  award,  indenture,  or  articles,  as  well  as  the  breaches 
suggested.  Edivards  v.  Stone,  coram  Lawrence,  J.,  1  Wms.  Saund.  58/(1). 
But  where  the  breaches  are  assigned,  and  not  denied,  the  truth  of  them  is 
not  in  issue. 

As  to  stamps  on  bonds,  vide  ante,  p.  2-4G. 

Damages.']  The  jury  are  to  find  nominal  damages  and  costs,  as  well  as 
damages  on  the  breaches,  but  the  plaintiff  cannot  recover  more  than  the 
amount  of  the  penaltv  and  costs.  Wilde  v.  Clarkson,  6  T.  R.  303  ;  Brans- 
combe  v.  Scarboruugh,^j  Q.  B.  13.  Interest  is  payable,  as  such,  on  a  common 
money  bond,  although  not  expressly  reserved.  Farquhar  v.  Morris,  7  T.  11. 
12-i:;  if  reserved,  then  at  the  reserved  rate;  In  re  Dixon,  (1900)  2  Ch. 
5G1 ;  C.  A. 

Where  a  certain  sum  is  due  from  A,  to  B.,  and  they  agree  that  A.  shall, 
in  satisfaction  thereof,  pay  a  lesser  sum  on  a  given  day,  and  in  default  of 
payment,  the  whole  original  debt  shall  at  once  become  payable,  B.  is  entitled 
on  default  to  recover  the  debt.  Hudson  v.  Thompson,  L.  li.,  ■!:  H.  L.  1.  So 
where  the  debt  is  to  be  repaid  by  instalments,  and  the  whole  to  become 
payable  on  default  in  payment  of  one  instalment.  Protector  Endowment, 
&G.  Co.  V.  Orice,  5  Q.  B.  1).  592,  C.  A. ;  Wallimiford  v.  Mutual  Society,  5 
Ap.  Ca.  685,  D.  P. 

Defence. 

Denial  of  execution.']  This  defence  has  the  same  effect  as  in  actions  on 
covenants,  as  to  which  see  ante,  p.  71G. 

The  defendant  may  be  sued  by  the  name  in  which  he  executed  tlie  bond  ; 
but  he  may  also,  it  seems,  be  sued  b}'  his  real  name ;  for  where  the  writ  was 
against  W.  B.,  and  the  declaration  called  him  "  W.  F.  B.,  sued  by  the  name 
of  W.  B.,  and  the  bond  was  executed  by  the  defendant,  W.  F.  B.,  in  the 
name  of  W.  B.,  by  which  he  was  then  known,  it  was  held  no  variance ;  and 
it  was  also  held  that,  if  the  wrong  name  had  avuidcd  the  bond,  it  should 
have  been  specially  pleaded.     Williams  v.  Bryant,  5  ^I.  Sc  W.  -147. 

Alteration  of  the  bond.]  The  cases  relating  to  the  alteration  of  bonds  are 
collected  with  those  relating  to  simple  contracts,  ante,  pp.  661  et  seq. 
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Bai/meiit.]  Payment  hefore  the  day  fixed  for  it  was  always  evidence  of 
a  pita  of  payment  at  the  daj'.  B.  N.  P.  174.  But  before  stat.  4  &  5 
A.,  c.  3  (c.  16,  Euff.),  s.  12,  payment  after  the  day  fixed,  or  at  a  dift'erent 
place  from  that  fixed,  was  not  pleadable  in  bar.  By  that  act,  payment  of 
principal  and  interest,  due  on  a  mere  money  bond,  made  before  action,  is 
a  bar,  though  not  made  exactly  according  to  the  condition.  A  tender 
without  acceptance  after  the  day  is  not  within  the  statute,  and  therefore 
no  bar.  Underhill  v.  Mattlietvs,  B.  N.  P.  171.  But  see  per  Abbott,  C.J., 
in  Mxirray  v.  Stair,  El.  of,  2  B.  &  C.  92.  Though  the  Limitation  Act, 
1623,  21  J.  1,  c.  16,  did  not  apply  to  specialities,  yet  the  defendant  might, 
if  the  deed  were  twenty  years  old,  and  there  had  been  no  payment  of 
interest  or  acknowledgment  of  liabilitj'  within  that  period,  have  pleaded 
solvit  ad  diem,  and  relied  upon  the  presumption  of  payment  arising  from 
lapse  of  time.  But  if  there  had  been  any  such  payment  of  interest  or 
acknowledgrr:ent,  after  the  day  appointed  for  the  payment  of  the  money, 
though  upwards  of  twenty  years  had  elapsed  since  the  payment  or  acknow- 
ledgment, the  defendant  could  not  avail  himself  of  this  presumption  of  pay- 
ment, under  the  plea  of  solvit  ad  diem,  though  be  might  under  the  plea  of 
solvit  post  diem,  given  by  the  statute  4  &  5  A.,  e.  3,  supra.  Moreland  \. 
Bennett,  Str.  652;  B.  N.  P.  174;  see  further,  on  presumption  of  paj'ment, 
ante,  pp.  37,  38. 

In  an  action  on  a  common  money  bond  or  on  an  annuity  bond,  it  rests 
on  the  defendant  to  prove  a  defence  of  payment,  although  such  defence  is 
in  fact  a  denial  of  the  breach  of  the  condition.    Penny  v.  Foy,  8  B.  &  C.  8, 13. 

Accord  and  satisfaction.']  Accord  and  satisfaction,  though  not  a  gord 
lejal  defence  to  an  action  on  a  bond,  is  good  in  equity.  Webh  v.  Heioitt, 
3  K.  &  J.  438 ;  Steeds  v.  Steeds,  22  Q.  B.  D.  537.  But  accord  and  satis- 
faction with  a  joint  obligee,  is  no  defence,  unless  the  presumption  be  rebutted 
that  the  money  was  advanced  by  the  obligees  as  tenants  in  common  and  nofc 
as  joint  tenants.  S.  C.  See  Powell  v.  Brodhurst,  (1901)  2  Ch.  160,  164, 2>er 
Farwell,  J. 

Fraud.]     Vide  ante,  p.  663. 

StattUes  of  Limitations.']      Vide  ante,  pp.  719  et  seq. 


ACTION   ON   REPLEVIN   BOND. 

The  procedure  in  granting  replevin  bonds  is  now  regulated  by  the  County 
Courts  Act,  1888  (51  &  52  Y.  c  43),  Pait  VI. 

By  sect.  134,  the  powers  and  lesponsibilitics  of  sheriffs  with  le-pect  to 
replevin  bonds  and  replevins  have  ceased,  and  the  county  court  regibtrar 
of  the  district  in  which  the  distress  was  taken  is  authorized  to  "approve 
of"  replevin  bonds,  to  grant  replevins,  and  to  issue  all  necessary  i)rocess 
ia  relation  to  them,  to  be  extcuted  by  the  high  bailiif.  By  sects.  134,  135., 
the  registrar,  at  the  instance  of  the  Jiarty,  takes  security  (in  a  bond  with 
sureties,  sect.  108  (post,  p.  755),  or  a  pecuniary  deposit,  sect.  109),  conditioned 
to  commence  an  action  in  the  High  Court,  within  a  week  after  the  date  of 
the  security,  and  to  prosecute  it  with  ell'ect  and  without  delay,  and  (unless 
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jiulgnu'iit  be  by  default)  to  prove  to  such  court  that  the  obligor  had  good 
ground  tor  believing  cither  that  the  title  to  some  bereditauierit,  toll,  market, 
fair,  or  franchit^e  was  in  question  or  that  the  rent  or  damage  exceeded  20/., 
and  to  make  return  of  the  goods,  if  the  return  be  adjudged. 

Sect.  136  provides  for  jn-osecuting  the  suit  in  the  county  court  on  a  like 
security,  witli  a  condition  to  ])rosecute  it  within  one  month  with  effect  and 
without  delay,  and  to  make  return,  Arc. 

By  sect.  137,  tiie  defendant  may  remove  a  replevin  suit  out  of  the  county 
court  by  certiorari  on  giving  security,  by  like  bond,  or  by  deposit  (ss.  108, 
109),  approved  of  by  a  master  of  the  Supreme  Court,  to  "defend  with 
elfect"  and  (except  in  case  of  discontinuance,  non.  pros,  or  nonsuit)  to  prove 
that  he  had  good  ground  for  believing  that  either  the  title  to  some  heredita- 
ment, toll,  I'C'c,  was  in  question,  or  that  the  rent  or  damage,  in  respect 
whereof  tlie  distress  was  taken,  exceeded  20/. 

By  sect.  108,  the  security  is  in  the  form  of  a  bond  with  sureties  "to  the 
other  party  or  intended  party  in  the  action  or  matter  :  "  the  court  in  which 
the  action  is  brought,  may,  by  order,  give  sucli  relief  to  the  obligors  as  may 
be  just,  which  shall  have  tlie  eftect  of  a  deleasance  of  the  bond. 

By  County  Court  Itulep,  1903,  0.  xxix.,  r.  3,  "  the  bond  shall  be  executed 
in  the  jires-ence  of  the  judge  or  registrar,  or  of  a  ci.mmissioner  to  administer 
oath?,  or  of  a  clerk  to  the  registrar  nominated  to  take  affidavits.*' 

By  the  C.  L.  P.  Act,  1860,  ss.  23,  21,  the  plaintiff  in  replevin  might,  in 
answer  to  an  avowry,  pay  money  into  court,  and  such  payment  did  not 
work  a  forfeiture  of  the  bond.  These  sections,  however,  are  repealed  by 
Stat.  46  &  47  V.  c.  49;  and  the  Kules,  1883.  do  not  make  any  provision 
for  such  payment  into  court  in  replevin,  as  0.  xxii.  rr.  1,  9,  aide,  pp.  74, 
75,  do  not  apply.  It  seems,  therefore,  that  tins  practice  is  no  longer  in 
force,  for  it  is  not  ntained  by  the  saving  in  46  &  47  V.  c.  4'J,  s.  5,  or  by 
0.  Ixxii.  r.  2,  ante,  p.  1,  n. ;  see  In  re  Bayfield,  32  Ch.  D.  123,  132,  C.  A.; 
Hume  V.  Somerton,  25  Q.  B.  D.  239.  A  new  procedure,  where  goods  are 
detained  under  a  lien,  is  given  by  0.  1.  r.  8. 

The  above  provision  in  the  County  Courts  Act,  1888,  entirely  extinguish 
the  functions  of  the  sheriff  in  replevin,  and  are  much  more  extensive  than 
the  provisions  of  the  original  County  Courts  Act,  1846  (9  &  10  V.  c.  95), 
ss.  119—121.  Thev  closely  follow  the  County  Courts  Act,  1856  (19  &  20 
V.  c.  108),  ss.  63—71. 

Denial  of  cxecutioii.l  This  defence  only  puts  in  issue  the  due  execution 
of  the  bond  by  the  defendants.      Vide  ante,  p.  716. 

The  forms  of  bond  prescribed  by  the  (Viunty  Court  Rules,  1903,  are  pro- 
vided in  the  Appendix  thereto,  Forms,  Nos.  287,  288.  These  forms  have 
an  attestation  clause,  and  0.  xxix.,  r.  3,  supra,  requires  the  bond  to  be 
executed  in  the  presence  of  the  County  Court  judge,  &c.,  and  as  tiiese  rules 
were  made  under  the  powers  conferred  by  the  County  Courts  Act*,  1888,  1903, 
s.  164,  it  seems  that  attestation  is  necessary  to  the  validity  of  the  bund,  and 
it  must  therefore  in  general  be  proved  by  the  evidence  of  the  attesting 
witness.      Vide  ante,  p.  132. 

The  approval  of  the  security  by  the  county  clerk,  or  other  officer,  is 
recited  in  tlic  bond,  and  is,  therefore,  it  seems,  admitted  by  the  obligors. 

The  bond  is  now  free  from  stamp  duty,  in  Ireland,  only  :  vide  ante, 
pp.  246,  247. 

Forfeiture  of  the  ho7id.'\  Where  the  bond  is  to  prosecute  in  a  superior 
court,  the  defendants  may  have  to  show,  besides  the  due  prosecution  of  the 
replevin  suit,  &c.,  that  the  plaintiff  in  replevin  satistied  the  court  at  the 
trial  (if  there  were  one)  that  he  had  good  ground  for  belief  that  title  was  in 
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question,  or  that  the  rent  or  damage  exceeded  20?.  For  this  purpose,  it 
should  seem  that  the  plaintiff  in  the  replevin  suit  should  prove  or  produce 
some  declaration  or  certificate  to  that  effect  by  the  judge  who  tried  it.  See 
Tunnidiffe  v.  Wihnot,  2  Car.  &  K.  62G,  where  the  certificate  was  refused  by 
Patteson,  J.,  on  particular  grounds;  see  i^ost,  p.  1089. 

With  regard  to  the  prosecution  with  efiect  and  without  delay,  the  old 
decisions  ajjpear  to  apply.  Thus  to  prosecute  "  with  effect "  means  to  a 
"  not  unsuccessful  termination."  Jackson  v.  Hanson,  8  M.  &  W.  477  ; 
accord  Tummons  v.  Ogle,  6  E.  &  B.  571 ;  25  L.  J.,  Q.  B.  403.  The  obli- 
gation to  prosecute  "without  delay"  is  broken  by  not  proceeding  with  due 
diligence,  though  the  suit  is  not  thereby  determined.  Harrison  v.  Wardle, 
5  B  &  Ad.  146.  And  it  is  no  defence  that  the  delay  was  justilied  by  the 
practice  of  ti;e  court,  or  by  successive  orders  for  time  to  deliver  statement  of 
claim;  but  the  jury  may  find  delay  notwithstandiog.  Gent  v.  Cutis,  11 
Q.  B.  288.  The  abatement  of  the  suit  by  death  of  the  distrainee  is  a  sufficient 
excuse.     Morris  v.  Matthews,  2  Q.  B.  293. 

Damages.']  The  verdict  is  taken  for  the  amount  of  the  penalty ;  and 
this,  it  seems,  with  costs  of  suit,  still  limits  the  amount  that  can  be  after- 
wards actually  recovered  from  the  defendants.  Branscomhe  v.  Scarhorough, 
C  Q.  B.  13. 


ACTION   FOR   PENALTY. 


Actions  on  statutes  for  penalties  have  been  usually  in  the  form  of  actions 
of  debt.  In  some  cases  that  form  is  prescribed  by  the  statute ;  in  other 
cases,  where  no  form  is  specified,  the  penalty  has  been  treated  as  a  statute 
debt  when  incurred,  though  not  strictly  referable  to  any  contract.  In  the 
statement  of  the  offence  it  is  sometimes  necessary  to  allege  a  contract,  and 
such  contract  must  then  be  proved  as  laid.  But  variances  in  such  actions 
are  amendable,  and  will  be  amended  where  justice  requires. 

In  an  action  of  debt  on  a  penal  statute  the  general  evidence  for  the 
plaintiff  is — proof  of  the  commission  of  the  act  upon  which  the  penalty 
has  accrued,  and  if  a  time  be  limited  by  the  statute  for  bringing  the  action, 
proof  that  the  action  was  brought  within  the  time.  Evidence  of  the  locality 
of  the  cause  of  action  is  no  longer  material  at  the  trial.      Vide  ante,  p.  93. 

As  to  tlie  onus  of  proof,  where  the  penalty  arises  from  the  commission 
of  an  act  without  legal  qualification,  the  existence  of  which  qualification 
is  peculiarly  within  the  knowledge  of  the  defendant,  vide  ante,  pp.  95, 
et  seq.  In  a  penal  action  under  an  old  Act  for  exercising  a  trade,  without 
having  served  an  apprenticeship,  the  plaintiff  was  not  compelled  to  prove 
that  the  defendant  used  the  trade  all  the  time  laid  in  the  declaration  :  it 
being  averred  that  he  forfeited  40s.  for  each  month.  Powell  v.  Farmer, 
Peake;  57.  In  Hodkinson  v.  Mayer,  6  Ad.  &;  E.  194,  it  was  held  that  an 
attorney,  who  practised  in  a  county  court,  after  having  omitted  for  a  year 
to  take  out  his  certificate,  was  not  liable  to  penalties  under  statute  12 
G.  2,  c.  13,  s.  7,  as  a  person  ])ractising  in  the  county  coiu't,  without  having 
been  legally  admitted  according  to  stat.  2  G.  2,  c.  23.  A  person,  being 
deputy  clerk  of  the  peace,  and  acting  as  attorney,  was  not  liable  to  penalties 
under  22  G.  2,  c.  46,'s.  14,  if  he  abstained  from  the  actual  exercise  of  his 
office.     Faulkner  v.  Chevell,  10  Ad.  &  E.  76. 
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The  crown  alone  can  sue  for  the  penalty  where  the  statute  does  not  say 
who  shall  recover  it,  unless  an  interest  tlieroiu  is  <^iven  to  some  person  by 
the  statute,  expressly  or  by  sulHuient  implication,  as  if  it  be  created  for  the 
benefit  of  a  party  grieved.  (JlarAe  v.  lirndldiKjh,  8  Ap.  Ca.  351,  1).  P. 
It  is  not  necessary  to  prove  an  authority  from  the  crown  or  the  p('rs(jn 
entitled  to  the  penalties.  Cole  v.  Cunlton,  2  E.  &  E.  (JOo ;  20  L.  J.  M.  C. 
125.  A  corporation  cannot  maintain  the  action  unless  empowered  to  do  so 
by  statute.     /SY.  Leonards,  Guardians  of  v.  Franklin,  3  C.  P.  D.  377. 

Evidence  of  commencement  of  the  action.}  The  writ  is,  in  all  cases,  the 
commencement  of  the  action,  and  the  statement  of  claim  will  show  the 
day  on  which  it  is  issued;  but  where  the  writ  has  been  renewed,  strict 
proof  of  the  continuance  of  the  writ  is  requisite.  Vide  ante,  p.  G77. 
Where  the  writ  is  dated  on  the  day  on  which  the  penalty  was  incurred, 
evidence  is  admissible  to  i>rove  that  it  issued  after  the  cause  of  action 
accrued.  Clarke  v.  Bradlaurjh,  8  Q.  B.  D.  03,  C.  A.,  reversed  in  D.  P.,  8 
Ap.  Ca.  354,  on  another  ground. 

By  31  El.  c.  5,  s.  5,  actions  or  suits  for  forfeitures  on  a  penal  statute, 
limited  to  the  Queen,  must  be  brought  within  two  years  afier  the  cause 
of  action  ;  and  actions  for  penalties  given  to  a  common  informer,  suing 
qui  tarn,  must  be  brought  within  one  year.  In  Dyer  v.  Best,  L.  R.,  1  Ex. 
152,  over-ruling  Calllford  v.  Dlaivford,  1  Show.  353,  this  section  was  held 
to  limit  an  action  for  a  penalty,  brought  by  an  informer  suing  for  himself 
alone,  to  one  year  ;  this  decision  was,  however,  disapproved  by  Bramweil, 
L.J.,  in  Ilohinson.  v.  Currcy,  7  Q.  B.  D.  4G5,  471. 

By  the  Civil  Procedure  Act,  1833,  3  &  4  W.  4,  c.  42,  s.  3,  all  actions  for 
penalties,  damages,  or  sums  of  money  given  by  existing  or  future  Acts  to 
parties  grieved,  must  be  brought  within  two  years  after  the  cause  of  action. 

An  olhcer  of  the  Goldsmiths'  Company  suing  for  penalties  under  stat. 
7  &  8  y.  c.  22,  s.  3,  is  not  a  common  informer  within  31  El.  c.  5,  s.  5,  supra, 
nor  a  party  grieved  within  3  &  4  W.  4,  c.  42,  s.  ;{.  Rohinson  v.  Carrey, 
7  Q.  B.  D.  465,  C.  A.  Nor  is  an  action  brought  under  53  &  54  V.  c.  64, 
s.  3,  post,  pj).  84G,  847,  by  a  shareholder  in  a  company  against  a  director  for 
misrepresentation,  within  .">  &:  4  W.  4,  c.  42,  s,  3.  'Thomson  v.  Ld.  Clan- 
morris,  (I'JOO)  1  Ch.  718,  C.  A. 


Defence. 

By  the  Limitation  Act,  1023,  21  J.  1,  c.  4,  s.  4,  "  if  any  information,  suit, 
or  action  shall  be  brought  or  exliibited  against  au}'  person  or  persons,  for  any 
ofifence  committed  or  to  be  committed  against  the  form  of  any  penal  law, 
either  by  or  on  the  behalf  of  the  king,  or  by  any  other,  or  on  behalf  of  the 
king  and  any  other,  it  shall  be  lawful  for  such  detendants  to  plead  the  general 
issue,  that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such 
special  matter  in  evidence  to  the  jury  that  shall  try  the  same,  which  matter, 
being  pleaded,  had  been  a  good  and  suflicieut  matter  in  law  to  have  discharged 
the  said  defendant  cy  defendants,  against  the  said  information,  suit,  or  action, 
and  the  said  matters  shall  be  tlien  as  available  to  him  or  them,  to  all  intent 
and  purposes,  as  if  he  or  they  had  sutliciently  pleaded,  set  forth,  or  alle;j;ed  the 
same  matter  in  bar  or  discliarge  of  such  information,  suit,  (ir  action."  This 
right  to  })lead  not  guilty  by  statute  is  reserved  by  Rules,  1883,  0.  xix.  r.  12, 
ante,  p.  309;  by  that  rule,  that  defence  shall  have  the  same  effect  as  it 
before  had. 

0.  xxi.  r.  19,  ante,  p.  310,  requires  the  defendant,  when  relying  on  the 
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above  section,  to  insert  in  the  margin  of  the  defence  the  words  "  By  Stat. 
21  J.  1,  c.  4  (Public  Act),  s.  4,"  otherwise  such  defence  will  be  taken  not 
to  have  been  pleaded  by  virtue  of  the  statute.  See  further  on  this  rule, 
post,  p.  1142. 

This  section  applies  to  actions  on  statutes  subsequent,  as  well  as  prior, 
to  its  being  passed.  Spencer,  EL  v.  SivanneU,  3  M.  &  W.  154;  Jones  v. 
Williams,  4  M.  &  W.  375. 

To  an  action  for  treble  damages  for  pound  breach,  on  2  AV.  &  M.  sess.  1, 
c.  5,  s.  3  (s.  4,  Ruff.),  the  defendant  cannot  plead  "  not  guilty  by  statute," 
for  it  is  not  a  penal  action  within  21  J.  1,  c.  4.  Castlemun  v.  Hicks,  2 
M.  &  Rob.  422.     See,  however,  Jones  v.  Williams,  supra. 

The  recovery  of  a  penalty,  by  an  informer,  against  a  person  for  keeping  a 
house  for  music  and  dancing  without  a  licence  under  the  Disorderly  Houses 
Act,  1751,  25  G.  2,  c.  36,  s.  2,  is  a  bar  to  a  recovery  of  a  second  penalty  against 
the  same  defendant,  at  the  suit  of  another  informer,  although  the  offence  is 
committed  on  several  successive  nights.  Garrett  v.  Messenger,  L,  R.,  2  C.  P. 
583.  So  one  penalty  only  is  I'ecoverable  against  the  defendant,  for  acting  or 
practising  as  an  apothecary  without  having  a  certificate,  although  he  attended 
and  sui^plied  medicine  to  three  persons  on  one  day.  Apothecaries  Co.  v.  Jones, 
(1893)  1  Q.  B.  89. 

The  effect  of  bringing  an  action  for  a  penalty  is  to  make  it  a  debt  due 
to  the  plaintiff,  and  judgment  obtained  in  a  subsequent  action  at  the  suit 
of  another  person  is  no  bar  to  the  prior  action.  Hutchinson  v.  Thomas, 
2  Lev.  141 ;  Qirdlestone  v.  Brighton,  Aquarium  Co.,  3  Ex.  D.  137.  A  prior 
action,  however,  brought  by  a  person  in  collusion  with  the  defendant,  to 
prevent  a  recovery  at  the  suit  of  a  bond  fide  plaintiff,  is  no  defence,  and  the 
fraud  may  be  replieil.  S.  C.  As  to  what  amounts  to  collusion  in  such  a 
case,  vide  S.  C,  and  S.  C.  in  C.  A.,  4  Ex.  D.  107. 

No  damages  are  recoveiable  in  a  penal  action,  except  the  penalty, 
Frederick  v.  Loohup,  4  Burr.  2018;   Cuming  v.  Sihhj,  Id.  2489. 
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ACTIONS  FOR  WRONGS,  INDEPENDENT  OF  CONTRACT. 

ACTION   FOR   NUISANCE. 

Under  this  licad  arc  inserted  cases,  which  apply  to  nuisances  in  general,  as 
afl'ccting  real  property. 

Where  the  nuisance  is  a  public  one,  so  as  to  be  an  indictable  ofience, 
an  indictment  or  information  is  the  proper  remedy,  and  an  action  will  not 
lie  at  tlic  suit  of  a  private  jierson ;  liicket  v.  Metro'politan  Ity.  Co.,  L.  R., 
2  H.  L.  175;  Wiuterhottoia  v.  Derby,  Ld.,  L.  R.,  2  Ex.  31G;  unless  he  has 
sustained  special  damage  by  such  nuisance,  beyond  that  sustained  by  other 
persons.  S.  C. ;  Iveson  v.  Moore,  1  Ld.  Raym.  48G ;  Benjamin  v.  Starr, 
L.  R.,  9  C.  P.  400;  and  see  M'Curthy  v.  Mtiroix  Board  of  Works,  L.  R., 
7  H.  L.  243.  See  further,  post,  p.  H34.  The  same  rules  apply  to  a  local 
authority.  A.-G.  v.  Logan,  (1891)  2  Q.  B.  100 ;  Tottenham,  &c.  Council 
V.  Williamnon  and  Sons,  (1896)  2  Q.  B.  353,  C.  A.;  Stoke  Parish  Council  v. 
Price,  (1899)  2  Ch.  277.  As  to  information  by  Att.-Gen.  to  restrain  a 
nnisance,  see  A.-G.  v.  Shrewsbury  Bridge  Co.,  21  Ch.  I).  752,  and  cases 
there  cited,  A.-G.  v.  Loqan,  supra,  and  A.-G.  v.  Scott,  (1904)  1  K.  B.  404, 
C.  A. ;  (1905)  2  K.  B.  I'OO,  C.  A. 

For  the  reason  above  mentioned,  a  private  person  cannot,  of  his  own 
authority,  abate  a  public  nuisance,  e.g.,  an  obstruction  to  a  highway,  unless 
it  does  him  a  special  injury,  and  then  only  so  far  as  is  necessary  to  exercise 
his  right  of  passing  alons;  the  highway.  Dimes  v.  Pitley,  15  Q.  B.  276; 
19  L.  J.,  Q.  P).  449 ;  Arnold  v.  Ilolhroo'k,  L.  R.,  8  Q.  B.  96.  And  where  the 
obstruction  arises  from  nonfeasance,  as  the  decay  of  a  bridge  across  which 
the  highway  passes,  he  may  not  re-erect  the  bridge.  Campbell- Davys  v. 
Lloyd,  (1901)  2  Ch.  518. 

The  plaintiff  may,  by  a  proper  defence,  bs  put  to  prove  the  inducement, 
if  any  ;  his  possessory  title  ;  the  nuisance  ;  and  the  damages. 

Proof  of  plaintiffs  title. — Injury  to  reversion."]  If  the  plaintiff  is  in 
possession,  whether  as  owner  or  otherwise,  it  is  sufficient  to  prove,  as  usually 
alleged  in  the  statement  of  claim,  that  he  was  possessed  of  the  premises 
injured  by  the  nuisance.  If  the  nuisance  be  of  a  permanent  nature,  or 
injurious  to  the  reversion,  an  action  may  be  brought  by  the  reversioner, 
as  well  as  by  the  tenant  in  possession ;  each  being  entitled  to  recover  for  his 
respective  loss.  Bedingjield  v.  Onslow,  3  Lev.  209  ;  1  Wms.  Saund.  322  e,  (Jc). 
The  reversioner  may  sue,  where  the  injury  complained  of  is  an  injury  to  his 
right,  though  the  nuisance  is  capable  of  being  easily  removed;  as  the 
obstruction  of  light,  by  an  alteration  in  the  defendant's  house;  Jesser  v. 
Gifford,  4  Burr.  2141;  Shadwell  v.  Hutchinson,  M.  &  M.  350;  or  by  a  wall 
built  by  the  defendant.  Id.  v.  Id.,  2  B.  &  Ad.  97  ;  Metropolitan  Assoc,  &c. 
V.  Petch,  5  C.  B.,  N.  S.  287 ;  27  L.  J.,  C.  P.  330 ;  or  by  injury  caused  to  the 
plaintiff's  house  by  vibration  arising  from  the  working  by  the  defendant  on 
adjoining  premises  of  permanent  machinery.  Meux's  Brewery  Co.  v.  City 
■of  London  Electric  Lighting  Co.,  (1895)  1  Ch.  287,  C.  A.;  Colwell  v. 
S.  Pancras  Council,  (1904)  1  Ch.  713.  The  ijlaintiff  must  prove  as  a 
fact  that  he  was  injured  in  his  reversionary  estate.  Kidgill  v.  Moor, 
9  C.  B.  364;  19  L.  J.,  C.  P.  177.  The  action  lies  by  the  reversioner 
against  his  own  tenant,  and  even  although  the  injury  is  caused  by  an  act 
done  in  breach  of  an  express  covenant  by  the  defendant.  Sec  Action  for 
Waste,  ante,  p.  346.  The  erection  of  a  roof,  which  throws  rain-water  in 
the  yard  of  the  plaintiffs  tenant,  is  a  ground  of  action  to  the  plaintili',  if 
the  jury  think  the  reversion  is  [or  will  be]  damaged.     Tucker  v.  Newman, 
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11  Ad.  &  E.  40.  But  no  action  lies  by  the  lessor  against  a  stranger,  for  a 
mere  transient  trespass,  though  it  be  in  assertion  of  a  claim  of  right  of 
way,  &c. ;  such  an  act  not  being  injurious  to  the  reversion.  Baxter  v. 
Taylor,  4  B.  &  Ad.  72;  see,  however,  tlie  judgment  in  Dohson  v.  Blachmore, 
'J  Q.  B.  991,  where  it  is  observed  by  the  court  that,  even  an  act,  not 
])ermanent,  if  coupled  with  an  obvious  denial  of  right,  as  by  a  public 
notice,  might  perhaps  be  actionable.  And  it  seems  that  where  the  plaintiff" 
claims  a  right  of  way  for  his  tenants,  an  obstruction  of  the  exercise  of 
the  right,  coupled  with  a  denial  of  it,  is  actionable,  though  the  obstruction 
be  of  a  temporary  character,  as  by  locking  a  gate.  Kidgill  v.  Moor,  ante, 
p.  759 ;  Bell  v.  Midland  By.  Co.,  io  C.  B.,  N.  S.  287 ;  30  L.  J.,  C.  P.  273. 
But  where  the  act  complained  of  cannot  injure  the  reversion  (as  in  case  of 
a  noisy  occupant  of  the  next  premises),  it  ought  not  to  be  left  to  the  jury; 
Mumford  v.  Oxford,  &c.  By.  Co.,  1  H.  &  N.  ^34 :  26  L.  J.,  Ex.  265 ;  even 
although  the  selling  value  of  the  reversion  is  thereby  temporarily  diminished. 
Bust  V.  Victoria,  dx.  Bock  Co.,  36  Ch.  D.  113,  C.  A.  Nor  is  the  reversioner 
in  such  case  entitled  to  an  injunction.  Cooper  v.  Crabtree,  20  Ch.  D.  589,  C.  A. 
A  nuisance  occasioned  by  excessive  smoke  from  a  neighbour's  chimney,  is  not 
generally  a  cause  of  action  for  the  reversioner.  Simpson  v.  Savage,  1  C.  B.,  N.  S. 
347;  26  L.  J.,  C.  P.  50;  see  also  Mott  v.  Shoolbred,  L.  E.,  20  Eq.  22. 

In  an  action  for  an  injury  to  the  reversion,  payment  of  rent  to  the  plaintiif 
is  evidence  that  he  is  reversioner.  Logan  v.  IlaU,  4  C.  B.  598;  Daintry  v. 
Brocklehursf,  3  Exch.  207.  In  an  action  by  the  reversioner,  a  trustee,  proof 
that  the  cestui  que  trust  let  the  premises  and  received  rent  from  the  tenant, 
was  held  to  support  an  alleged  occupation  by  the  tenant,  as  tenant  to  the 
plaintiff.  Vallance  v.  Savage,  7  Bing.  595.  The  plaintiff  alleged  possession 
of  a  wharf,  and  a  nuisance  to  it  by  the  defendant :  plea,  not  possessed :  held, 
that  long  user  of  the  wharf  would  support  a  verdict  for  the  plaintiff',  though 
the  defendant  showed  a  grant  to  a  lessee  (under  whom  the  plaintiff  claimed) 
of  the  use  of  the  land  for  a  certain  purpose  only.  Bage  v.  Hutchett,  8  Q.  B. 
593.  Possession  of  A.  B.,  as  tenant  to  the  plaintiff,  is  proved  by  showing 
that  A.  B.  continues  legally  interested  as  tenant,  though  he  has  given  up 
actual  possession  to  the  defendant.  Ilosking  v.  Bliillips,  3  Exch.  168. 
Where  the  defendants,  corporators,  had  erected  a  building  on  the  land  of  the 
corporation,  which  obstructed  the  market  of  L. ;  and  L.  afterwards  demised 
the  market  to  the  plaintiff;  an  action  on  the  case  was  held  to  lie  for  the 
plaintiff"  against  tlie  defendants,  for  continuing  the  nuisance.  Thompson  v. 
Gibson,  7  M.  &  W.  456. 

Broof  of  tlie  nuisance.']  To  erect  anything  offensive  so  near  the  house  of 
another  as  to  make  it  useless:  as  a  swine-sty,  a  forge,  X'C,  is  actionable; 
Com.  Dig.  Action  on  the  case  fur  Nuisance  (A);  and  it  is  enough,  that  it 
renders  the  enjoyment  of  life  and  proj^erty  uncomfortable.  Ber  Ld.  Mansfield, 
in  R.  V.  White,  1  Burr.  337 ;  Walter  v.  Selfe,  4  De  G.  i^  Sm.  315,  322,  323 ; 
20  L.  J.,  Ch.  433,  135  ;  Fleming  v.  Ilislop,  11  Ap.  Ca.  686,  691,  697.  It  is 
a  nuisance  to  build  a  cornice  over  a  neiohbour's  land  ;  and  no  proof  of  damage 
is  necessary.  Fay  v.  Brentice,  1  C.  B.  828  ;  see  also  Battishill  v.  Bced,  18 
C.  B.  696 ;  25  L.  J.,  C.  P.  290.  So,  to  make  an  artificial  heap  of  earth,  which 
brings  damp  to  the  plaintiff's  premises,  is  a  nuisance.  Ilnrdman  v.  N.  By. 
Co.,  3  C.  P.  T).  168,  C,  A.  Where,  indeed,  the  plaintiff  sued  the  defendant, 
for  keeping  his  dogs  so  near  the  plaintiff's  house,  that  his  family  were  pre- 
vented from  sleeping  at  night,  and  were  much  disturbed  during  the  day,  and 
tlie  jury  found  a  verdict  for  the  defendant,  though  no  evidence  was  given  by 
him  ;  the  court  refused  a  new  trial ;  Street  v.  Tiigwell,  2  Selw.  N.  P.,  13th  ed. 
1070;  and  this  has  been  sometimes  represented  as  an  authority,  that  to  keep 
a  kennel  close  to  a  neighbour's  house  is  not  in  law  a  nuisance.    But  the  court 


Proof  of  the  Nuisance.  7G1 

no  doubt  would  liavc  upheld  a  verdict  the  other  waj',  if  the  jury  had  found 
it  to  be  a  nuisance  ;  for  noise  may  be  a  nuisance  even  in  a  \e'^\\  trade.  See 
KJUotaoii  V,  Vectliam,  2  N.  C.  134  ;  l^cott  v.  Firth,  4  F.  ^  F.  34!J ;  Crump  v. 
Lambert,  L.  K.,  3  Eq.  409  ;  Gaunt  v.  Fijnncy,  L.  R.,  8  Cli.  8.  And,  for  this 
reason,  a  stable  adjoining  or  near  to  the  plaint ilfs  dwellingr-house  has  been 
held  to  be  a  nuisance.  Ball  v.  Itay,  Id.  407  ;  Jiroder  v.  iSaillurd,  2  Ch.  D. 
692;  liapicrv.  L.  Tramways  Co., '(18ii3)  2  Ch.  588,  C.  A.  So  yards  for 
cattle.  Truman  v.  L.  Brighton,  tfc.  By.  Co.,  25  Ch.  D.  423 :  reversed  in 
D.  P.  on  the  jiround  that  the  yards  were  made  under  statutory  authority. 
11  Ap.  Ca.  45,  vide  x>ost,  p.  773.  This  case  was  distinguished  in  Bapier  v. 
L.  Tramways  Co.,  supra. 

In  the  case  of  adjoining  houses  so  built  that  their  several  occupiers  B.  & 
R.  were  intended  each  to  enjoy  their  own  ])roperty  for  the  ordinary  purposes 
for  which  they  were  so  constructed,  such  user  by  R.  is  not  a  legal  nuisance 
as  regards  V>.\  if,  however,  tlie  user  bv  R.  is  so  altered  as  to  cause  substantial 
injury  to  B.,  R.  is  liable.  Ball  v.  'Bay,  L.  R.,  8  Ch.  4G7,  4G9,  470,  per 
Ld.  Selborne,  C.  Thus  where  R.  had  akercd  his  stables  adjoining  the  house 
of  B.,  so  that  their  user  caui-ed  nuisance  by  noise  to  B.,  R.  is  liable  to  B.  S.  C. 
So  in  the  case  of  residential  flats,  where  the  occupier  D.  of  a  lower  flat,  changed 
it  into  a  restaurant  and  fitted  up  therein  a  large  cooking  range,  which  unduly 
heated  the  flue,  which  passed  along  t  lie  wall  of  S.'s  flat  above,  thereby  creating 
a  nuisance  to  S.,  S.  can  sue  D.  Sanders-Clark  v.  Grosvenor  Mansions  Co., 
(1900)  2  Ch.  373.  In  this  case  it  is  pointed  out  that  Bernhardt  v.  Mentasti, 
42  Ch.  D.  685,  appears  to  have  been  decided  on  grounds  inconsistent  with 
Ball  V.  Bay,  supra,  and  this  seems  to  have  been  the  case,  notwithstanding 
the  explanation  in  A.-G.  v.  Cole,  (1001)  1  Ch.  205,  although  the  decision 
itself  may  perhaps  be  supported  on  the  facts.  As  to  musical  and  other  sounds 
in  adjoining  houses,  see  Christie  v.  Da.vcy,  (1893)  1  Ch.  316,  where  a  dis- 
tinction was  drawn  between  sounds  necessary  for  carrying  on  a  profession, 
and  such  as  were  made  merely  to  annoy  the  neighbour. 

It  is  a  nuisance  to  discharge  sewage  into  the  sea  so  as  to  injure  the  oysters 
of  the  plaintilf  stored  in  ponds  or  "  hivings"  occupied  by  him,  constructed  on 
the  foreshore.  Foster  v.  Wa^rhlington  Urban,  &c.  Council,  (1906)  1  K.  B. 
648,  C.  A.  So,  to  discharge  rockets,  so  as  to  frighten  away  game  on  the 
plaintiffs  land  adjoining.  Ibbotson  v.  Peat,  3  H.  &  C.  644 ;  34  L.  J.,  Ex. 
118.  So  without  reasonable  justification  to  beset  a  man's  house  in  order  to 
coerce  him  in  his  lawful  actions.  J.  Lyons  &  Sons  v.  Wilkins,  (1899)  1  Ch. 
355,  per  Lindley,  M.R.  and  Chitty,  L.J.  See  Walters  v.  Green,  (1899)  2 
Ch.  696,  and  Quinn  v.  Leatham,  cited  post,  p.  891.  "  Peaceful  picketing," 
in  contemplation  or  furtherance  of  a  "  trade  dispute,"  has  however  now  been 
legalized  by  the  Trade  Disputes  Bill,  1906,  6  E.  7,  c.  47,  s.  2.  As  to  nuisance 
created  by  display  of  fireworks,  or  by  a  circus,  club  or  theatre  conducing  to  the 
collection  of  a  crowd  of  noisy  and  disorderly  people,  in  the  neighbourhood  of 
the  plaintiff's  house  and  blocking  up  access  thereto,  see  Walker  v.  Brcicsfer, 
L.  R.,  5  Eq.  25  ;  Inchbald  v.  Bobinson,  L.  R.,  4  Ch.  388,  Bellamy  v.  Wells, 
60  L.  J.,  Ch.  156,  and  Barber  v.  Penleij,  (1893)  2  Ch.  447.  _  As  to  what 
amount  of  obstruction  to  a  highwa}-  or  navigable  river,  interfering  with  the 
access  to  the  plaintiffs  house  or  wharf,  is  actionable,  vide  S.  C,  Original 
Hartlepool  Collieries  Co.  v.  Gihb,  5  Ch.  D,  713,  and  A.-G.  v.  Brighton,  Ac. 
Supply  Assoc.,  (1900)  1  Ch.  276,  C.  A.  See  further  cases  cited,  post,  p.  834. 
The  storage  of  dangerous  substances,  as  w^ood,  naphtha,  or  gun-powder,  in  a 
warehouse  in  a  town,  near  to  streets  and  dwelling-houses,  in  such  large 
quantities  as  to  endanger  life  and  property  therein,  if  it  chanced  to  take  fire 
ah  extra,  is  a  nuisance,  although  from  the  care  taken  no  accident  has  happened. 
7?.  V.  Lister,  Dears.  &  Bell,  209  ;  26  L.  J.,  M.  C.  196.  See  further  cases 
cited,  post,  p.  791. 
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The  encroachment  of  the  boughs  and  roots  of  trees  in  A.'s  land  over  and 
within  the  land  of  the  adjoining  owner  B.  is  a  nuisance,  in  respect  of  which 

B.  may  sue  A.  if  damage  ensue  to  B. ;  Lemmon  v.  Webb,  (1894)  3  Ch.  1,  24, 
per  Kay,  L.J.  ;  as  by  interfering  with  the  growth  of  B.'s  fruit  trees.  Smith 
V.  Oiddy,  (1904)  2  K.  B.  448.  So  where  A.'s  overhanging  trees  were  yews, 
and  B.'s  horses  were  poisonei  by  eating  the  yew  leaves.  Crowhurst  v. 
Amersham  Burial  Board,  4  Ex.  D.  5,  see  also  JFirth  v.  Bowling  Iron  Co., 
3  C.  P.  D.  254.  But  A.  is  not  liable  if  the  ye^^s  do  not  extend  beyond  A.'s 
land,  and  B.'s  horses  trespass  thereon  so  as  to  get  to  the  yews,  A.  not  being 
\inder  an  obligation  to  fence  against  B.'s  cattle.  Panting  v.  Noahes,  (1894) 
2  Q.  B.  281.  See  also  Wilson  v.  Newberry,  L.  R.,  7  Q.  B.  31.  A  person  is 
not  liable  for  injury  caused  by  that  which  grows  naturally  on  his  land,  e.g., 
thistles,  the  seed  of  which  is  scattered  by  the  wind  on  the  land  around. 
Oiles  V.  Walker,  24  Q.  B.  D.  656. 

As  to  what  nuisance  is  of  so  permanent  a  nature  as  to  give  a  reversioner  a 
right  of  action,  vide  ante,  pp.  759,  760. 

A  public  nuisance  is  a  ground  of  action  if  a  special  injury  also  be  alleged 
and  shown  by  the  plaintiff,  beyond  that  which  is  common  to  the  public  at 
large :  vide  ante,  p.  759.  In  such  cases  the  private  injury  or  damage,  as  a 
ground  of  action,  appears  on  tlie  record.  Where  vitriol  works  were  estab- 
lished by  the  defendant,  which  were  complained  of  as  injurious  to  the  plaintiff's 
garden,  evidence  was  admitted  ou  both  sides  to  show  the  effect  of  the  works 
on  other  gardens  in  the  same  neighbourhood  ;  but  the  plaintiff's  counsel  was 
not  allowed  to  ask  one  of  the  defendant's  witnesses, "  whether  he  knew  of  any 
money  paid  by  the  defendant  to  another  person  A.  for  alleged  damage  to  his 
ground  by  the  works ; "  although  he  had  stated,  on  his  examination,  that  he 
knew  of  no  damage  to  A.  by  them  ;  for  the  inquiry  as  to  such  payment  is 
collateral,  and  the  answer  would  not  be  evidence,  either  to  prove  damage,  or 
to  test  the  veracity  of  the  witness.  Tennant  v.  Hamilton,  7  Ci.  &  F.  122. 
AVhether  an  act  done  is  a  nuisance  or  not,  depends  not  only  on  the  act  itself, 
but  on  the  surroundiog  circumstances,  for  what  would  be  a  nuisance  in  one  place 
would  not  be  in  another.  St  urges  v.  Bridgman,  11  Ch.  D.  852,  C.  A. ;  Bushmer 
V.  Polsue,  &c.,  (1906)  1  Ch.  234,  C.  A. ;  (1907)  A.  C.  121,  D.  P. ;  but  a  substan- 
tial addition  to  noise  previously  existing  may  be  actionable  as  a  nuisance.  S.  C. 

In  the  case  of  Walter  y.  Selfe,  ante,  p.  760,  Bruce,  V.-C,  granted  an  injunc- 
tion against  the  continuance  of  a  brick-clamp  near  tlie  plaintiff's  house, 
although  it  was  shown  that  other  brick-clamps  had  been  burning  in  the  same 
neighbourhood.  Where  any  act  is  shown  to  interfere  with  the  comfort  of  an 
individual,  so  as  to  come  within  the  legal  definition  of  a  nuisance,  it  cannot  be 
justified  by  the  finding  of  a  jury  that  it  is  done  in  a  proper  and  convenient 
place,  and  is  a  rciisouable  use  by  the  defendant  of  his  land  and  premises. 
Jiamfordv.  Turnley,  3  B.  ct  S.  62;  31  L.  J.,  Q.  B.  286,  Ex.  Ch.,  over-ruling 
Hole  V.  Barlow,  4  C.  B.,  N.  S.  334 ;  27  L.  J.,  C  P.  207.  Thus,  where  the 
.plaintiff  and  the  defendant  had  purchased  adjoining  portions  of  some  land, 
sold  for  building  purposes ;  the  defendant  in  order  to  obtain  bricks  to  build 
upon  his  own  laud,  erected  a  temjiorary  clamp  of  bricks  witliin  180  yards  of 
the  plaintiffs  house,  but  on  that  part  of  his  land  which  was  most  distant  from 
ihe  plaintiff's  house ;  the  action  was  held  to  lie.  Bam/ord  v.  Turnley,  sujwa. 
The  question  for  the  jury  is,  whether  burning  the  bricks  rendered  the  enjoy- 
mctit  of  the  plaintiff's  life  and  proi)City  substantially  uncouifortable,  and  nut 
whether  the  bricks  were  burnt  in  a  convenient  place.      Cavey  v.  Lidbetter,  13 

C.  B.,  N.  S.  470;  32  L.  J.,  C.  P.  104;  A.-G.  v.  Cole,  (1901)  1  Ch.  205.  In 
the  case  of  Wanstead  Local  Board  v.  Ilill,  13  C.  B.,  N.  S.  479  ;  32  L.  J., 
M.  C.  135,  Willes,  J.,  is  reported  to  have  said  that  the  case  of  Bamford  v. 
Turnley,  supra,  over-rules  Hole  v.  Barlow,  supra,  in  this  respect  only,  that 
it  decides  that  it  is  not  in  every  case  to  be  left  to  the  jury  to  say  whether  the 
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act  com]il;iiocil  uf  was,  under  the  circumstances,  done  in  a  reasonable  place, 
Mild  \v;n  A  reasonable  use  of  thi-  land  of  the  persoa  who  did  it.  As  to  nuisance 
crcatod  by  erection  of  a  new  kiln  near  iplaintitl's  land,  see  lioreham  v.  Hall, 
W.  N.  1870,  1).  57,  II.  T.,  Stuart,  V.-C. 

'I'liere  is  a  ditVcrence  betweca  a  nuisance  which  produces  material  injury 
ti>  t  le  iiroperty,  and  one  which  is  productive  merely  of  sensible  personal  dis- 
comfort; jjc-sons  must  sometimes  submit  to  the  latter,  in  order  that  their 
nci-^libours  may  carry  on  their  trades,  whereas,  if  the  nuisance  caused  sensible 
injiirv  to  the  value  of  adjacent  [>ro[pertv,  it  would  be  actionable.  Tippiiuj  v. 
S.  Helen  H  ,SmeJluig  Co.,  11  H.  L.  C."G12;  35  L.  J.,  Q.  B.  60.  In  this  case, 
the  vapours  from  the  defendant's  smelting  furnaces,  destroyed  the  shrubs  on 
the  jilaintilV's  grounds  adjacent,  and  it  was  held  that  the  action  was  maintain- 
able on  tlie  abi.ve  principle.  See  further,  tialvin  v.  N.  Urancepath  Cual  Co., 
L.  K.,  9  Ch.  705  ;  Shotts  Iron  Co.  v.  JikjUs,  7  Ap.  Ca.  518,  1).  P.  It  is  not 
sullicient  that  the  vapours,  (.Src,  should  do  harm  to  some  particular  trade  in 
the  neighbourhood,  if  they  would  not  iirejudicially  affect  any  ordinary  trade, 
or  the  (irdinarv  eiijcymcnt  <if  life.  Robinson  v.  Kilvert,  41  Ch.  D.  88,  C.  A. 
If  smoke  and  noise  materially  interfere  with  the  comfort  of  human  existence, 
in  the  plaintiU's  jiremises,  it  is  an  actionable  nuisance.  Crump  v.  Lambert, 
L.  K.,  3  lup  109.  See  also  Srotf  v.  Firth,  4  F.  \-  F.  349,  and  Walter  v.  Selfe, 
ante,  ]>.  702.  It  is  a  nuisance  to  usa  a  traction-engine  on  a  highway  so  as  to 
make  it  foundrous  and  a  cause  of  danger ;  A.-C  v.  Scott,  (1904)  1  K.  B.  404, 
C.  A.;  provided  the  road  authority  havd  kept  the  road  up  to  the  proper 
standard  tor  the  traffic  tiiat  may  reasonably  be  expected  to  traverse  it,  but 
not  otherwise.  S.  C,  (1905)  2  K,  B.  IGO,  0.  A.  See  also  Chichester  Cor.  v. 
Foster,  (190G'!  1  K.  B.  1(!7,  where  the  defendant's  traction-engine  broke  the 
plaintiff's  water  main  under  the  road.  But  for  such  things  as  merely  abridge 
the  ji^easure  of  the  plaintilf  in  the  enjoymeijt  of  his  jjroipertj',  as  shutting  out 
the  prospcst  from  his  windows,  an  actrjn  will  not  lie.  Aldred's  case,  9  Rep. 
58  b.  And  an  occujiier  is  entitled  to  use  his  premises  in  a  reasonable  manner, 
although  the  user  may  cause  some  inconvenience  to  the  occupier  of  neighbouring 
premises.  Gaunt  v.  Fynney,  L.  R.  8  Ch.  8  ;  Christie  v.  Davey,  and  other  cases 
cited,  aH<e,  p.  761.     As  to  when  a  quia  timet  action  will  lie,  vide  post,  p.  772. 

If,  after  a  highway  has  been  established,  anything  be  newly  made  so  near 
to  it  as  to  be  dangerous  to  those  using  the  highway,  this  will  be  unlawful 
and  a  nuisance.  Thus,  where  the  defendant's  house  and  area,  which  were 
newly  erected  and  incomplete,  adjoined  a  public  footway,  and  the  plainliif 
was  injured  by  falling  into  the  area,  while  passing  along  the  way,  with 
ordinary  care  in  the  night ;  held  that  the  defendant  was  liable,  and  that  it 
was  immaterial  that  the  party  injured  had  fallen  in  consequence  of  his  acci- 
dentally deviatiuiX  from  the  path,  and  so  inadvertently  becoming  a  trespasser. 
Barnes  v.   Ward,'^  C.  B.  392  ;  19  L.  J.,C.  P.  195  ;  Hadley  v,  Taylor,  L.  R., 

1  C.  p.  53.  If,  iniieed,  the  area  hatl  been  distant  from  the  path,  so  as  not 
to  be  dangerous  to  passengers  using  it,  there  would  have  been  m  liability. 
Barnes  v.  \\'ard,su2>ra,a.ud  the  cases  there  cited;  Coupland  v.  JIarJingham, 
3  Camp.  398 ;  Jarvis  v.  Dean,  3  Bing.  147.  In  Hardcastle  v.  S.  Yorkshirey 
A-c,  By.  Co.,  4  H.  >t  N.  67 ;  28  L.  J.,  Ex.  139,  where  a  foot-passenger  missed 
his  way  along  a  public  path,  and  strayed  into  a  reservoir  made  bj'  the 
defendants  near  to,  but  not  "  substantially  adjoining,"  the  path,  the  defendants 
were  held  not  liable,  though  the  jury  found  the  reservoir  dangerous,  and  that 
the  foot-passenger  had  used  ordinary  care.  Accord.  Houusell  v.  Smyth,  7 
C.  B.,  N.  S.  731 ;  29  L.  J.,  C.  P.  203 ;  and  Biiiks  v.  6".  Yorkshire,  cfrc,  By. 
Co.,  3  B.  &  S.  244 ;  32  L.  J.,  Q.  B.  26.  The  defendant's  duty  is  to  guard 
only  against  such  accidents  as  may  reasonably  be  foreseen.     J'carson  v.  Cox, 

2  C.  P.  D.  369,  C.  A.  Where  A.  lawfully  diverts  a  public  footpath,  he  must 
take  steps  to  protect  reasouably  careful  jiersons  from  injury  by  going  astray 
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at  tee  point  of  diversion.  Hurst  v.  Taylor,  14  Q.  B.  D.  918.  In  Williams 
Y.  Groucott,  3  B.  &  S.  149 ;  32  L.  J.,  Q.  B.  237,  tlie  occujiier  of  mines  was 
held  liable  to  an  action,  at  the  suit  of  the  occupier  of  the  soil  above,  for 
leaving  a  shaft  insufficiently  covered,  so  that  «,  horse  fell  in  and  was  injured. 
As  to  the  duty  of  fencing  in  the  case  of  abandoned  mines,  see  stat.  50  &  51 
V.  c.  58,  s.  37.  And  a  person,  who  affixes  to  his  house  a  lamp,  which  projects 
over  a  public  footway,  or  who  allows  it  to  remain  so  fixed,  is  liable  for  any 
injury  which  may  be  caused  to  a  pa?ser-by  by  reason  of  its  non-repair. 
Tcmy  V.  Ashto7i,\  Q.  B.  D.  314. 

But  a  way  may  be  dedicated  to  the  puiilic,  subject  to  the  inconvenience 
or  risk  arising  from  its  pecvUiar  condition.     In  Fisher  v.  Prowse,  2  B.  &  S. 
771 ;  28  L.  J.,  Q.  B.  212,  the  defendant  was  occupier  of  a  house  adjoining 
the  public  street ;  the  mouth  of  the  cellar  opened  into  the  street  by  a  trap- 
door, which  was  closed  at  night  by  a  flap,  which  slightly  projected  over 
the  footway  ;  the  jilaintift"  fell  over  the  flap,  which,  as  far  back  as  memory 
went,  had  been  in  the  same  condition ;  held,  that  there  was  no  evidence  to 
go  to  the  jurv.     The  principle  of  this  case  was  followed  in  Itohhins  v.  Jones, 
15  C.  B.,  N.'S.  221 ;  33  L.  J.,  C.  P.  1;  and  Mercer  v.  Woodgate  and  Arnold 
V.  Blciker,  cited  fost^  p.   834.     So  jiersons  may  be  allowed   to   go  across 
■dangerous  land,  at  their  own  peril;  iu  which  case  the  owner  is  not,  in  the 
absence  of  anything  in  the  nature  of  a  trap,  liable  for  any  injury  that  may 
happen  to  the  licensees  from  such  use  of  the  land.     Ilounsell  v.  Smyth, 
supra ;  Bolch  v.  Smith,  post,  p.  764  ;   Oautret  v.  Egerton,  L.  R.,  2  C.  P.  371 ; 
Castle  V.  Parker,  18  L.  T.  364 ;  E.  T.  1868,  Ex.     See  also  Ivay  v.  Hedges, 
'9  Q.  B,  D.  90.     Where  one  of  the  workmen  of  a  contractor,  employed  in  a 
dockyard,  was  hurt  by  unfenced  machincrj'  whilst  crossing  the  yard,  which 
for  his  own  convenience  he  was  allowed  to  do,  this  was  held  to  give  no  right 
of  action,  as  he  was  a  mere  licensee,  who  had  only  the  right  not  to  be  treated 
as  a  trespasser,  and  the  danger  was  open  and  visible,     Bolch  v.  Smith,  7 
H.  &  N.  736 ;  31  L.  J.,  Ex.  201.     The  court,  in  this  case,  intimated  that 
the   decision  would  have   been  otherwise,   if  the  danger  had   been   in  the 
nature  of  a  trap,  as  explained  in  Corby  v.  Hill,  infra.     See  Smith  v.  L.  <b  S. 
Katherine's  Docks   Co.,  L.  R.,  3  C.  P.  326,  post,  p.  799.     In  Seymour  v. 
Maddox,  16  Q.  B.  326;  20  L.  J.,  Q.  B.  327,  the  owner  of  a  theatre  was  held 
not  liable  for  an  injury  sustained  by  one  of  the  players,  who  fell  through  an 
aperture  in  the  floor  of  the  stage,  which  was  not  sufticiently  lighted.     In 
-Southcote  V.  Stanley,  1  H.  &  N.  247;  25  L.  J.,  Ex.,  339,  the  declaration 
stated  that  the  plaintiff,  a  visitor  at  the  defendant's  house,  had  been  injured 
by  the  falling  of  a  glass  door  through  the  negligence  of  the  defendant;  it 
was  held  that  the  plaintilf  having  pro  hac  vice  become  an  inmate  of  the 
•defendant's  family,  a  rule  similar  to  that  in  the  case  of  fellow-servants  (jjost, 
p.  801)  applied,  and  the  action  would  not  lie,  as  the  negligence  might  have 
been  that  of  the  defendant's  servant.     See  also  Collis  v.  Selden,  L.  li.,  3  C.  P. 
495.     Where  the  plaintiff,  a  carman,  who  went  to  fetch  some  goods  from  the 
■defendant's  house,  was  directed  by  the  defendant's  servant  to  go  to  the 
counting-house  ;  in  going  along  a  dark  passage  in  the  direction  indicated, 
the  plaintilf  fell  down  a  staircase  and  was  injured  ;   it  was  held  that  the 
defendant  was  not  liable,  on  the  ground  that  either  the  plaintiff  could  see, 
and  therefore  the  accident  arose  from  his  own  negligence,  or  if  he  could  not 
see  he  ought  not  to  have  proceeded  without  a  light.      Wilkinson  v.  Fairrie, 
1  H.  &C.  633;  32  L.  J.,  Ex.73. 

Where  the  ob.^truction  is  lawful,  it  may  give  rise  to  an  action  upon  proof 
that  it  was  concealed,  and  the  plaintiff  invited  to  pass  near  it.  In  Corhy  v. 
Hill,  4  C.  B.,  N.  S.  556;  27  L.  J.,  C.  P.  318,  permission  was  given  to  the 
defendant  to  place  a  stack  of  slates  on  a  private  road,  with  the  consent  of 
the  owners  and  occupiers  of  the  road;  the  slates  were  left  at  night  with  no 
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light  to  mark  flio  sjiot  wliere  thcv  were,  and  the  plaintiO  (while  using  the 
road)  drove  over  them  and  was  injured ;  held  that  tlie  defendant  was  liable. 
So,  where  the  owner  of  lands  permits  others  to  pass  over  it,  he  is  liable  for 
an  accident  caused  by  the  ncvgligence  of  liimself  or  his  servants  to  the  plaintifl", 
a  person  lawfully  availing  himself  of  sucii  iiermission,  for  of  such  negligence 
the  plaintiif  could  not  be  aware  ;  but  he  is  not  liable  for  an  accident  caused 
by  the  ordinary  risks  attaching  to  the  nature  of  the  place  or  the  business 
carried  on.  Gallacj/ier  v.  Jlwuphreij,  10  W.  11.  064,  T.  T.  18G2,  Q.  B.  In 
Chapman  v.  liuthwell,  E.  B.  &:  E.  108 ;  27  L.  J.,  Q.  B.  .'!15,  the  plaintifi'^s  wife 
was  returning  as  a  customer  from  the  defendant's  brewery  through  the 
regular  passage,  wheu  she  fell  through  a  trap-door  improperly  guarded  and 
lighted;  hold  that  the  defendant  was  liable.  Accord.  Shocbotto7n  v.  Egerion, 
18  L.  T.  3G4,  889,  II.  T.  1868.  Sd,  where  a  gas-fittc;r  sent  his  servant,  the 
plaintiff,  to  fix  some  gas  apparatus  in  the  defendant's  sugar  refinery,  at  his 
request,  and  the  lAaintitf  fell  through  an  unfenced  shaft  in  the  floor  of  the 
refinery  and  was  injured,  it  was  held  flint  the  defendant  was  liable.  Inder- 
maur  v.  fJames,  L.  11.,  1  C.  P.  L'74  ;  L.  H.,  2  C.  P.  311,  Ex.  Ch.  In  this  case 
the  plaint itV  was  on  the  premises,  in  the  caj^acity  of  "a  person  on  lawful 
business,  in  the  course  of  fulfilling  a  contract,  in  which  both  the  plaintifl' 
and  defendant  had  an  interest,  and  not  upon  bare  permission,"  and  with 
resi^ect  to  such  a  visitor  at  least,  it  is  "  settled  law  that  he,  using  reasonable 
care  on  his  part  for  his  own  safety,  is  entitled  to  expect  that  the  occupier 
shall  on  his  jjait  use  reasonable  care  to  prevent  damage  from  unusual  danger, 
which  he  knows  or  ought  to  know;  and  that  where  there  is  evidence  of 
neglect,  the  question  whether  such  reasonable  care  has  been  taken  by  notice, 
lighting,  guarding,  or  otherwise,  and  whether  there  was  contributory  negli- 
gence in  the  sufferer,  must  be  determined  by  a  jury  as  a  matter  of  fact." 
S.  C,  L.  R.,  1  C.  P.  285,  288 ;  L.  11.,  2  C.  P.  313.  So  the  owner,  M.,  of  a 
building  let  in  fiats,  the  staircase  remaining  under  his  control,  is  liable  to  the 
plaintiff  who,  after  calling  in  the  course  of  business  on  one  of  M.'s  tenants 
<in  an  upper  flat,  fell  while  descending  the  staircase,  through  its  worn  and 
defective  condition,  and  was  thereby  injured.  Miller  v.  Hancock,  (1893)  2 
<i.  B.  177,  C.  A.  See  al«o  White  v.  France,  2  C.  P.  D.  308,  and  cases  cited 
post,  pp.  791-2, 796-7 ;  Heaven  v.  Fender,  11  Q.  B.  D.  503,  C.  A.,  and  Smith  v. 
Jj.  (fc  S.  Kuthcrine's  DocJc  Co..  L.  H.,  3  C.  P.  o2(),  jwst,  p.  799.  A  person  is 
guilty  of  a  public  nuisance  if  he  place  anything  on  his  own  land,  near  a 
]iis:h  way,  which  is  dangerous  from  causing  horses  passing  along  there  to  shy. 
Brown  v.  Eastern  (fc  Midland  By.  Co.,  22  Q.  B.  D.  391,  C.  A.  In  an  action 
for  damages  caused  thereby,  evidence  that  other  horses  than  those  of  the 
plaintiff  liave  shied  thereat,  is  admissible  to  prove  that  it  is  such  nuisance. 
S.  C.  As  to  injury  caused  by  a  defective  fence  of  the  defendants  along  a 
highway,  see  Hurrold  v.  Watnctj,  'post,  p.  781.  Where  a  statute  empowered 
a  local  board  to  erect  a  landing  stage  in  a  navigable  river,  tlie  board  were 
held  liable  to  the  owner  of  a  ship  which  was  injured  on  anchors  laid  down 
by  them  in  the  river  for  the  above  purpose ;  for  by  reason  of  the  anchors 
being  insufficiently  marked  with  buoys,  they  formed  a  concealed  danger. 
Jolliffe  v.  Wallasey  Load  Board,  L.  U.,  9  C.  P.  62.  See  also  B.  v.  Williams, 
9  Ap.  Ca.  418,  J.  0.  The  owner  of  a  market  is  bound,  as  against  a  person 
paying  him  toll  for  its  use,  to  keep  the  market-place  in  a  safe  condition. 
Lax  V.  Cor.  of  Darlington,  5  Ex.  D.  28,  C.  A. 

TJie  nuisance  occasioned  by  the  defendant.]  This  action  may  be  brought 
cither  against  the  person  who  originally  occasioned  the  nuisance,  or  against 
his  alienee  who  permits  it  to  be  continued ;  but  a  request  to  the  alienee  to 
remove  or  abate  the  nuisance  must  bo  proved,  Benruddock's  case,  5  Rep. 
101  a.     See  further  jiost,  p.  772.     Where  a  notice  to  remove  the  nuisance 
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had  been  served  upon  the  predecessor  of  the  defendant,  Abbott,  C.J.,  ruled 
that,  being  delivered  on  the  premises  to  the  occupier  for  the  time  bein?,  it 
bound  a  subsequent  occupier.  Salmon  v.  Bensleij,  llj.  &;  M.  189.  Where 
the  defendants  occupied  one  floor  of  an  unfinished  waiehouse,  by  permission 
of  the  owner,  and  the  plaintiff  fell  through  an  unfenced  hoist  hole  adjoining 
the  public  way,  and  used  by  the  defendants,  it  was  held  that  the  defendants 
were  bound  to  fence  the  hoist  hole,  and  were  liable  for  injury  occasioned  by 
their  neglecting  to  do  so.  Hadhjj  v.  TaijJor,  L.  E.,  1  C.  P.  53,  Sa  where 
the  carmen  of  the  defendant,  for  the  purpose  of  delivering  coals,  removed  the 
plate  in  the  footway  and  left  it  unfenced ;  held,  that  defendant  was  liable  to 
a  person  injured  in  consequence.  Whitehj  v.  Pepper,  2  Q.  B.  D.  276. 
Where  a  radway  company,  under  their  acts,  construct  their  line  across  a 
highway  on  a  level,  they  must  keep  the  crossing  in  a  proper  state  for 
carriages  to  cross  the  rails,  or  they  will  be  liable  for  injury  done  to  a  passing 
carriage.  Oliver  v.  N.  E.  Ry.  Co.,  L.  1!.,  9  Q.  B.  409.  A  contractor  lawfully 
employed  to  construct  a  sewer  under  a  road,  is  not  liable  for  injury  caused 
to  an  individual  through  a  hole  having  formed  in  the  road  by  the  natural 
subsidence  of  the  ground,  the  work  having  been  properly  completed  by  the 
defendant.  Hyams  v.  Webster,  L.  E.,  2  Q.  B.  26-i;  L.  E.,  4  Q.  B.  138, 
Ex.  Ch. ;  see  also  Bartlett  v.  Baher,  3  H.  &  C.  153 ;  34  L.  J.,  Ex.  8.  The 
defendant  is  liable  for  any  obstruction  to  a  highway  which  he  is  bound  to 
remove,  e.g.,  where  his  bank  and  retaining  wall  fall  over  the  highway.  See 
Qidly  V.  Smith,  12  Q.  B.  D.  120.  As  to  the  liability  of  the  defendant  for 
obstruction  to  the  highway  caused  ly  crowds  which  his  acts  have  drawn 
together,  vide  ante,  p.  761. 

It  is  now  well  established,  that  where  a  contractor,  employed  to  do  a  lawful 
act,  causes  a  nuisance  in  the  course  of  his  work,  the  contractor  alone,  and  not 
the  employer,  is  responsible,  and  the  principle  of  Bush  v.  Steinrnan,  1  B.  &  P. 
404,  if  it  be  understood  to  mean  that  the  occupier  of  fixed  property  must  take 
care  so  to  use  and  manage  it  as  not  to  injure  others,  whether  by  his  own 
servants  or  by  other  persons  whom  he  brings  on  the  premises,  has  not  of  late 
years  been  followed.     See  the  judgment   of  Littledale,  J.,  in  Laugher  v. 
Pointer,  5  B.  &  C.  547,  and   Quarman  v.  Burnett,  C  M.  &  W.  499,  which 
cases  are  cited  post,  p.  776.     In  liecdie  v.  L.  &  N.  W.  By.  Co.,  4  Exch.  244, 
where  the  defendants  employed  a  contractor  to  build  a  bridge,  whose  work- 
men were  so  negligent  as  to  cause  a  stone  to  fall  upon  the  plaintifi",  it  was 
held  that  the  defendants  were  not  liable,  although  they  had  reserved  a  power 
to  dismit^s  incompetent  workmen.     In  such  cases  the  action  lies  only  against 
the  person  who,  by  himself  or  his  servant,  committed  the  injury  ;  and  a  sub- 
contractor, or  other  person,  exercising  an  indepcndant  employment,  is  ncit  a 
servant  within  the  meaning  of  the  rule,  so  as  to  render  his  employer  liable. 
Rapson  v.  CuUtt,  9  M.  &  W.  710;  MilUgan  v.  Wedge,  12  Ad,  &  E.  737  ; 
Allen  V.  llayward,  7  Q.  B.  960,  975.     The  rule  is,  "that  you  must  look  to 
the  wrongdoer  himself,  or  to  the  first  person  in  the  ascending  line,  who  is  the 
employer  and  has  control  over  the  work ;  you  cannot  go  further  back,  and 
make  the  employer  of  that  person  liable."     Murray  v,  Currie,  L.  E.,  6  G.  P. 
24,  27,  ^w  Willes,  J.     Thus,  where  a  contractor,  employed  by  navigation 
commissioners,  in  the  course  of  executing  the  works,  flooded  the  plaintiiFs 
land,  by  improperly,  and  without  authority,  introducing  water  into  a  drain 
insufficiently  made  by  ]iimsel/,t\ic  contractor,  and  not  the  commissioners,  was 
held  liable.     Allen  v.  llayward,  supra.     So,  where   a  person    employed   a 
contractor  to  build  on  his  land,  and  the  workmen  excavated  the  ground  so 
negligently  as  to  cause  injury  to  the  next  house,  the  contractor,  and  not  the 
person  who  employed  him,  was  held  liable.     Gayford  v.  Nicholls,  9  Exch. 
702;  23  L.  J.,  Ex.  205.     In  this  case  the  ])laintilf  had  no  right  of  support 
for  his  house,  and  the  case  is  thus  distinguisliable  from  Angus  v.  Ballon,  and 
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other  cases  cited  poat,  p.  813.  Where  a  cumpanj'  contracted  with  A.  to 
construct  a  railway,  and  A.  subcontracted  •\vitii  B.  to  construct  a  bridge  on 
it,  and  B.  employed  C.  to  erect  tiie  scaflbld,  under  a  special  contract  between 
him  and  C,  a  passenger,  injured  by  the  negligent  construction  of  the  scaffold, 
must  sue  0.  and  not  B,  Knight  v.  Fox,  5  Exch.  721.  On  tiie  same 
])rinciple  the  subsequent  cases  of  Overton  v.  Freeman,  11  C.  B.  867 ;  21  L.  J., 
O.  P.  52,  and  Cuthherlson  v.  Parsons,  12  C.  B.  304;  21  L.  J.,  C.  P.  105,  and 
Murphy  V.  CaraUi,  3  H.  &  C.  402 ;  34  L.  J.,  J*;x.  14,  post,  p.  799,  were 
decided.  See  also  Glover  v.  E.  London  W.  Woi-7cs  Co.,  17  L.  T.  475,  H.  T 
1808,  C.  P.,  and  Pearson  v.  Cox,  2  C.  P.  D.  369,  C.  A.  And  the  nature  of 
the  work  may  be  such  as  to  raise  a  presumption  in  accordance  with  ordinary 
experience,  that  an  independent  contractor  would  be  employed  to  do  the 
work,  e.</.,  to  repair  the  roof  of  a  house  in  a  large  town ;  in  such  case  the 
onus  of  showing  that  the  person  who  created  the  nuisance  was  the  servant 
(if  the  difendiiit,  and  not  an  independent  contractor,  is  thrown  oa  the 
plaintiir.      Wrifare  v.  L.  Bric/hton  it-  S.  C.  Ity.  Co.,  L.  R.,  4  Q.  B.  693. 

But,  where  the  employer  retains  his  control  over  the  contractor,  and 
j)ersonally  interferes,  and  makes  himself  a  party  to  the  act  that  has 
occasioned  the  damage,  he  becomes  liable.  Thus,  where  defendant  employed 
a  c  ntractor.  A.,  to  make  a  drain,  and  A.'s  men  kft  some  of  the  rubbish  in 
the  highway,  whereby  an  accident  happened,  and  it  further  appeared  that  the 
defendant,  on  complaint  made,  had  promised  to  remove  the  rubbish,  and  had 
paid  fur  caiting  jiart  of  it  away,  and  it  did  not  appear  that  the  contractor  had 
undertaken  to  remove  it;  held,  that  there  was  evidence  to  fix  the  defendant. 
Jiuryess  v.  Gray,  1  C.  B.  578;  see  also  Wigyett  v.  Fox,  and  other  cases 
mentioned  post,  p.  803. 

And  where  the  nuisance  directly  results  from  the  thing  contracted  to  be 
done,  the  employer  is  liable.  The  defendants,  a  company  without  special 
powers  for  that  purpose,  directed  W.  to  open  trenches  in  the  streets  of 
Sheffield,  and  the  servants  of  W,,  whilst  engaged  in  the  task,  left  a  heap  of 
stones  on  the  footway,  over  which  the  plaintilf  fell,  the  defendant  was  held 
ti)  he  liable,  as  what  he  had  ordered  to  be  done  was  a  public  nuisance.  Ellis 
v.  Sheffield  Gas  Consumers'  Co.,  2  E.  &  B.  767;  23  L.  J.,  Q.  B.  42.  So 
where  the  del'endant  has  brought  another  person  on  the  land  in  his  occupation, 
and  allowed  him  to  commit  a  nuisance  thereon,  the  delei.dart  is  liable. 
White  V.  Jameson,  L.  K.,  18  Eq,  303.  Sec  Jenkins  v.  Jackson,  40  Ch.  D.  71, 
and  further  cases  cited  infra,  and  post,  p.  768.  And  where  a  person  causes 
■"something  to  be  done,  the  doing  of  which  casts  on  him  a  duty,  he  cannot 
escape  from  the  responsibility  attaching  to  him  of  seeing  that  duty  performed 
by  delegating  it  to  a  contractor."  Angus  v.  Dalton,  0  Ap.  Ca.  740,  829 ; 
Boicer  v.  Peate,  1  Q.  B.  D.  321 ;  Percival  v.  JIughcs,  9  Q.  B.  D.  441,  C.  A.; 
8  Ap.  Ca.  443,  D.  P.  Thus,  where  a  person  orders  work  to  be  done  on  his 
land  which,  though  lawful  in  itself,  would,  in  the  natural  course  of  things, 
cause  injury  to  his  neighbour,  unless  special  precautions  are  taken,  e.g., 
causing  interference  with  the  right  of  support  of  adjacent  buildings,  he 
is  bound  to  have  reasonable  skill  used  that  proper  precautions  should  be 
taken  in  order  to  prevent  the  mischief;  S.CC. ;  see  also  Black  v.  Christchurch 
Finance  Co.,  (1894)  A.  C.  48,  J.  C.  In  these  cases  the  duty  was  imposed  on 
the  defendants  by  common  law.  The  same  principle  applies  when  it  arises 
under  a  s-tatut-."  IJole  v.  Sittinghourne  liy.  Co.,  6  H.  &  N.  488  ;  30  L.  J., 
i'iX.  81.  The  defendants,  being  authorized  by  statute  to  make  an  opening 
bridge  over  a  navigable  river,  employed  a  contractor  to  construct  it:  held, 
that  they  viere  liable  fur  damage  caused  by  the  defect  of  the  bridge.  S.  C.  ; 
see  Glover  v.  E.  London  Waterworks  Co.,  ante,  p.  707.  So  where  dangerous 
work  is  done  by  statutorv  autboritv  on  a  hi^hwav.  Uolliday  v.  National 
Telephone  Co.,  (1899)  2  Q.  B.  392,'  ('.  A.     Wuere  P.  had  employed  II.  to 
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carry  a  drain  across  the  footway  of  the  public  road,  iu  accordance  witli  the 
Metropohs  Local  Management  Act,  and  the  soil  was  so  careless!}''  replaced 
that  it  subsided,  leaving  a  trench  into  which  the  plaintiff  fell  and  was  injured, 
it  was  held  that  P.  was  liable.  Oraij  v.  PuUen,  5  B.  &  S.  970 ;  31  L.  J., 
Q.  B.  265,  Ex.  Ch.  Accord.  Hardaker  v.  Idle  District  Council,  (1896) 
1  Q.  B.  335,  C.  A.,  and  Penny  v.  Winibhdon,  &c..  Council,  (1899)  2  Q.  B. 
72,  C.  A.  But  P.  is  not  liable  when  the  injury  is  caused  by  negligence 
merely  casual  or  collateral  to  the  work  directed  to  be  done.  Id.  76,  78.  And 
where  P.,  in  pursuance  of  a  statutory  ]5ower,  delegates  the  performance  of  a 
duty  to  another,  his  liabilitj'  ceases.  AUdredv.  W.  Metropolitan  Trams  Co.^ 
(1891)  2  Q.  B.  398,  C.  A.  As  where  the  duty  of  repairing  the  highway  has,  by 
a  contract  made  under  33  &  34  V.  c.  78,  s.  29,  been  transferred  from  the  tramway 
company  to  the  road  authority  B.  S.  C.  In  this  case  E.  is  liable  for  injury 
caused  by  non-repair.     Burnett  v.  Poplar  Cor.,  (1901)  2  K.  B.  319. 

Although  the  owner  of  Imd,  after  letting  it,  is  not  liable  for  a  nuisance, 
erected  by  the  tenant,  yet  if  he  let  or  re-let  the  land  with  a  nuisance  upon 
it,  or  retain  control  over  the  repairs,  he  is  liable,  notwithstanding  the 
tenancy.  Where  damage  arose  from  the  non-repair  of  a  trap-door  over 
a  cellar,  the  lessor  was  held  to  be  rightly  sued,  it  being  proved  that,  as 
between  him  and  the  lessee,  it  was  the  duty  of  the  lessor  to  repair;  Payjie 
V.  Rogers,  2  H.  Bl.  319;  but,  unless  this  were  proved,  the  landlord  would 
not  be  liable.  Cheetham  v.  Eampson,  4  T.  E.  318;  Russell  v.  ShentoUy 
3  Q.  B.  449.  In  Roseiuell  v.  Prior,  2  Salk.  460,  the  lessor  was  held  liable  for 
the  continuance  u[)on  land,  which  he  bad  leased,  of  a  wall  which  obstructed 
the  plaintiff's  lights,  because  the  wall  existed  at  the  time  of  the  demise.  In 
Rich  V.  Basterfield,  4  C.  B.  783,  iu  an  action  against  the  owner  of  premises 
for  a  nuisance,  arising  from  smoke  issuing  out  of  a  chimney  which  he  had 
erected,  the  court  decided  in  favour  of  the  defendant,  as  the  chimney  was  not 
in  itself  a  nuisance,  but  only  the  user  of  it  in  such  a  way  as  to  cause  smoke 
to  issue.  This  case  was  explained  in  Harris  v.  James,  45  L.  J.,  Q.  B.  545, 
546,  where  it  was  held  that  if  A.  let  his  land  to  B.  to  be  used  for  works 
which,  if  carried  on  in  the  usual  way,  will  be  a  nuisance  to  C,  A.  is  liable 
for  the  nuisance  created  by  such  user  bv  B.  Accord.  Baker  v.  Qt.  N.  Ry. 
Co.,  Mar.  18th,  1884,  Q.  B.  D.  ex  rel.  amici.  In  Todd  v.  Flioht,  9  C.  B., 
N.  S.  377;  30  L.  J.,  C.  P.  21,  the  owner  of  a  stack  of  chimneys,  having 
demised  them  while  ia  a  ruinous  condition,  and  kept  and  maintained  them, 
in  that  state,  was  held  liable  to  an  action  at  the  suit  of  a  person  upon  whose 
house  they  fell.  In  Gandy  v.  Juhher,  5  B.  &  S.  78 ;  43  L.  J.,  Q.  B.  151, 
where  an  area  grating  had  fallen  into  a  dangerous  condition,  during  a  yearly 
tenancy,  the  reversioner  was  made  responsible  for  damage  caused  by  it,  as  he 
might  have  determined  the  tenancy  before  the  mischief  had  hapjiened ;  but 
error,  and  an  appeal  were  brought  in  this  case,  and  the  plaintiff,  at  the 
suggestion  of  the  Court  of  Ex.  Ch.,  consented  to  a  stet  2^i'ocessus,  all  the 
judges  intimating  that  the  d(  cision  of  the  Court  below  was  wrong.  5  B.  &  S. 
485.  See  the  undelivered  judgment,  9  B.  &  S.  15,  n.  St^e  also  L.  E.,  4  C.  P. 
200.  Accord.  Pretty  v.  Bichmore,  L.  E.,  8  C.  P.  401 ;  followed  in  Givinnell 
V.  Earner,  L.  E.,  10  C.  P.  658.  And  it  is  now  settled  that  the  owner  is  only 
liable  for  an  injury  caused  to  a  stranger  by  the  defective  repair  of  premises 
let  by  him,  when  he  contracted  with  the  occupier  to  do  the  repairs,  or  when 
he  commits  a  misfeasance,  as  by  letting  the  premises  in  a  ruinous  or 
dangerous  condition.  Nelson  v.  Liverpool  Brewery  Co.,  2  C.  P.  D.  311  ; 
Bowen  v.  Anderson,  (1894)  1  Q.  B.  164.  This  principle  extends  to  a  weekly 
tenancy,  y.  C.  And  if  a  house  be  let  when  in  a  dangerous  condition,  the 
landlord  C.  is  not  liable  for  injury  caused  to  the  tenant  T.  or  to  a  person 
using  the  house,  by  reason  of  such  condition,  where,  at  any  rate,  C.  had  not 
contracted  with  T.  to  repair.     Lane  v.  Cox,  (1897)  1  Q.  B.  415,  C.  A.;  nor 
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even  if  (].  had  so  contracted  would  he  be  liable,  except  to  T.  under  tlio 
contract.     Cavalier  v.  Fope,  (11)05)  2  K.  ]{.  757,  C.  A.;  (lUOG)  A.  C.  428, 

D.  P.  See  also  Malone  v.  Lashey,  (1007)  2  K.  B.  141,  ('.  A.  As  to  the 
liability  of  a  defendant  for  a  nuisance  erected  by  a  stranger  on  the  defendant's 
land,  tee  Saxhj  v.  Manchester  ((■  Sheffield  liij.  Co.,  L.  K.,  4  C.  P.  108,  cited 
2)0Kt,  p.  841. 

The  acts  of  two  or  more  persons  may,  taken  together,  be  a  nuisance  for 
which  each  is  liaMe,  though  it  would  be  otherwise  if  taken  separately.  Lamb- 
ton  V.  Mellish,  (1894)  3  Ch.  1G3,  following  Thorpe  v.  Brumfitt,  post,  p.  834. 

Trustees  or  commissioners,  acting  for  jiublic  ])urposes,  without  salary  or 
reward,  are  as  responsible  as  private  individuals.  Mersey  Docks  Board  v. 
Gibhs,  and  Id.  v.  FenhaUoiv,  L.  Pv.,  1  H.  L.  03  ;  Coe  v.  Wise,  L.  K.,  1  Q.  B. 
711,  Ex.  Ch.,  overruling  the  cases  to  the  contrary.  See  also  Collins  v.  Middle 
Level  Commissioners,  L.  R.,  4  C.  P.  270;  Winch  v.  Thames  Conservators, 
L.  H,,  7  C.  P.  458 ;  L.  R.,  9  C.  P.  378,  Ex.  Ch.  The  liability  of  a  body 
created  by  statute  is  governed  by  that  statute;  for  mere  nonfeasance  it 
is  net  liable,  except  in  respect  of  a  duty  to  the  plaintift'  imposed  by  the 
statute  and  neglected.  Gibraltar  Sanitary  Comrs.  v.  Orfila,  15  Ap.  Ca.  400, 
J.  C.  Such  body  is  not  liable  as  a  stranger  and  apart  from  such  duty. 
Stretton's  Breivery  Co.  v.  Meiyor  of  Derby,  (1894)  1  Ch.  431.  _  And 
where  the  statutory  power  given  has  not  been  exceeded,  the  body  is  not 
liable  fur  injury.  E.  Freemantle  Cor.  v.  Annois,  (1902)  A.  C.  213,  J.  C. 
In  the  Mersey  Dochs  Cases,  supra,  it  was  held  that  the  trustees  of  docks,, 
receiving  tolls  from  vessels  which  used  them,  were  liable  for  damage  caused 
by  their  keeping  a  dock  open,  when  they  knew,  or  had  the  means  of 
knowing,  of  its  dangerous  condition,  even  though  the  tolls  were  devoted 
simplv  to  the  maintenance  of  the  docks,  and  the  reduction  of  tolls.  Accord. 
TJie  Beam,  (1006)  P.  48,  C.  A.  See  also  B.  v.  Williams,  0  Ap.  Ca. 
418,  J.  C.  So  the  Trinity  House  are  liable  for  damage  done  by  a  buoy 
nesli^ently  kept  by  them  in  a  dangerous  state.  Gilbert  v.  Trinity  Eouse, 
17  Q.  B.  D.  705. 

So,  even  formerly,  such  trustees  were  held  liable  where  their  acts  were  of 
an  arbitrary  and  oppressive  character.  Leader  v.  Moxton,  3  Wils.  461 ; 
Ilonlton  V.  ^Croictlier,  2  B.  &  C.  703.  So  also,  where  an  injury  arises  from 
the  neglect  or  careless  discharge,  by  the  trustee?,  of  the  duties  personally 
imposed  upon  them  ;  Buck  v.  Williams,  3  II.  Sc  N.  308;  27  L.  J.,  Ex.  357  ; 
WUitehoHse  v.  Felloives,  10  C.  H.,  N.  S.  765 ;  30  L.  J.,  C.  P.  305  ;  Ohrby  v. 
Byde  Commissioners,  5  B.  &  S.  743 ;  33  L.  J.,  Q.  B.  296 ;  or  where  they 
have  personally  interfered  in  the  carrying  out  of  works  authorized  by  the 
legislature.     Southampton,  &c.  Bridge  Co.  v.  Southampton  Local  Board,  8 

E.  i'^:  B.  801;  28  L.  J.,  Q.  B.  41.  So,  where  the  works  which  they  were- 
autliorized  to  construct  were  for  trading  and  other  profitable  purposes ;  Scott 
V.  Manchester,  Mayor,  cf-c.  of,  2  H.  &  N.  204 ;  26  L.  J.,  Ex.  406  :  or  where 
tiie  ait,  in  the  execution  oi' which  those  whom  they  employed  were  guilty  of 
negligence,  was  itself  unauthorized  bv  the  special  act.  Brownlow  v.  Metro- 
politan Board  of  Works,  13  C  B.,  N.  S.  768 ;  33  L.  J.,  C.  P.  233,  Ex.  Ch. 
But  where  the  injury  to  tlie  plaintiff  arose  from  long  detention  in  a  canal,  by 
reason  of  a  fall  (>f  a  lock  from  want  of  refrair,  the  commissioners  not  being 
liable  to  repair,  but  having  power  to  enforce  repair  by  ethers,  it  was  held  that 
the  commissioners  were  not  liable,  the  cause  of  damage  being  too  remote. 

Walker  v.  Goe,  4  H.  &  N.  350;  28  L.  J.,  Ex.  184;  and  this  decision  would 
seem  not  to  be  all'ccted  by  the  Mersey  Dock  Cases,  ante,  p.  769.  See  also 
Forbes  v.  Lee  Conservancy' Board,  4  Ex.  1).  116,  and  cases  cited  post,  pp.  772, 
773.  As  to  the  non-liability  of  a  trade  union  for  the  acts  of  its  agents,  see  the 
Trade  Disputes  Act,  1007,'  6  E.  7,  c.  47,  ss.  1,  4  (1),  post,  p.  892;  s.  2, 
ante,  p.  761 ;  and  s.  3,  post,  p.  940. 
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Xo  action  is  maintainable  against  the  inhabitants  of  the  county,  or  of  a 
parish,  fur  the  non-repair  of  a  county  bridge,  or  of  a  highway,  which  they 
are  respectively  bound  to  repair.  JRicsseU  v.  3Ien  of  Devon,  2  T.  R.  667.  Nor 
does  the  action  He  against  a  county  surveyor  appointed  under  43  G.  3,  c.  59; 
M'Kinnon  v.  Pensori,  9  Exch.  609 ;  23  L.  J.,  M.  C.  97,  Ex.  Ch. ;  nor  against 
the  surveyor  of  highways  appointed  under  5  tS:  6  W.  4,  c.  50.  Young  v. 
Davis,  7  H.  &  N.  760 ;  31  L.  J.,  Ex.  250 ;  Ex.  Ch.,  2  H.  &  C.  197 ;  even  for 
the  negligence  of  sub-contractors  emjiloyed  by  him  by  order  of  the  vestry. 
Taylor  v.  GreenliaJgh,  L.  R.,  9  Q.  B.  487  ;  but  fee  Fendlehnrtj  v.  Grcenhalgh, 
'infra.  Nor  does  the  action  lie  against  a  local  board  of  Ijeiith,  constituted 
under  the  Public  Health  Act,  1875,  38  &  39  V.  o.  55  ;  Cowley  v.  New- 
market Local  Board,  (1892)  A.  C.  345,  D.  P.,  approving;  Gibson  v.  Preston 
Cor.,  L.  R.,  5  Q.  B.  218;  decided  under  11  &  12  V.  c.  63;  nor  against  a 
metropolitan  A'estry  under  18  &  19  V.  c.  120;  Parsons  v.  S.  Mattlieiv's 
Vestry,  L.  R.,  3  C.  P.  56  ;  for  these  bodies  are  placed  by  tliose  statutes  in  the 
position  of  the  surveyors  of  highways,  and  are  not  liable  for  nonfeasanci'. 
And  this  is  the  rule  where  the  obligation  to  rei^air  is  transferred  by  statute  to 
a  public  corporation,  unless  the  statute  shows  that  the  liability  is  to  be 
imposed  thereon,  Pictou  Municipality  v.  Gehlart,  (189;!)  A.  C.  524,  J.  C; 
Sydney  Municipal  Council  v.  Bourke,  (1895)  A.  C.  433,  J.  C. ;  Maguire  v. 
Liverpool  Cor.,  (1905)  1  K.  B.  767,  C.  A.  The  deci>ion  in  Ilartnill  v.  Ryde 
Commrs.,  4  B.  &  S.  361,  33  L.  J.,  Q.  B.  39  is  overruled  so  far  as  it  is  contrary 
to  this  principle.     S.  C.     See  however  Slwredifch  Borough  v.  Bull,  infra. 

Local  boards  C'f  health  are,  however,  liable  for  misfeasance,  and  may  be 
sued  for  the  negligent  acts  of  their  servants,  as  in  leaving  a  heap  of  stones  by 
the  side  of  the  road  without  a  light  at  night.  L'orenian  v.  Canterbury  Cor., 
L.  R.,  6  Q.  B.  214.  So.  as  the  owners  of  a  sewer,  for  not  keeping  a  grid 
thereof  in  repair.  White  v.  Ilindleg  Local  Board,  L.  R.,  10  Q.  B.  219 ; 
accord.  Blaekmore  v.  Mile  End  Old  Town  Vestry,  9  Q.  B.  D.  451,  C.  A.  See 
also  Bathurst  Borough  v.  Macpherson,  4  Ap.  Ca.  256,  J.  C,  and  observa- 
tions thereon  in  Sydney  Municipal  Council  v.  Bourke,  supra.  Wheie  a  cor- 
poration S.  which  is  both  sewe^-  and  highway  authority  breaks  up  a  road, 
and  before  it  has  been  restored  to  it-s  normal  state,  an  accident  happens  in  the 
course  of  events  which  but  for  that  alteration  would  not  have  happened,  S.  is 
liable  for  misfeasance.  Shoreditch  Borough  v.  Bull,  2  L.  G.  R.  756,  Feb.  16, 
1904,  D.  P.  And  fjua;re  whether  in  several  pievious  cases  acts  of  misfeasance 
were  not  erroneously  described  as  acts  of  non-feasance  merely?  Jd.  760,  per 
Ld.  Halsbury,  C,  So  where  a  rural  district  council,  B.,  which  was  the  high- 
way authority,  removed  a  fence  put  up  by  its  predecesstirs  along  the  side  of 
the  highway,  so  that  it  thereby  became  dangerous  during:  Hoods,  and 
occasioned  an  accident.  Whyler  v.  Bingham,  <i-c.,  Council,  (1901)  1  K.  ]>. 
45,  C.  A.  And  the  surveyor  of  highways  is  liable  for  injury  cau^ed  by  his 
personal  negligence.  Pendlebury  v.  Greenhalgh,  1  Q.  B.  1).  36,  C.  A.  A 
water  company  who,  under  statutory  power,  places  plugs  in  a  highway,  is 
not  liable  for  injury  caused  by  the  jjiojection  of  the  plugs  owing  to  the  wear- 
ing away  of  the  roid.  Moore  v.  Ljambeih  Waterworks  Co.,  17  Q.  B.  1).  462, 
C.  A.  So  where  a  corporation,  15.,  is  both  water  authority  and  road  authority, 
B.  is  not  in  such  a  case  liable.  Thompson  v.  Jirighton  Cor. ;  and  Oliver  v. 
Horsham  Local  Board,  (1894)  1  Q.  B.  332,  C.  A. 

As  to  the  non-liability  of  the  be  id  of  a  Government  Department  for 
wrongful  acts  of  his  subordinates,  see  Bainbridge  v.  I'ostniaster-Gen.  cited 
ante,  p.  651. 

In  determining  whether  the  non-performance  of  a  statutory  duty,  which 
causes  injury  to  A.,  gives  A.  a  right  of  action,  much  de])en(ls  "on  the 
purview  of  the  Legislature  in  the  particular  statute  and  the  language  which 
they  there  employed,"    Cowley  v.  Newmarket  Jjoca.l  Board,  {Wd'l)  A.  C.  352, 
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per  L(l.  Hersciiell,  citing;  Alkiuson  v.  NcwcaRtle  Waterivor/cs  Co.,  2  Ex.  D. 
-141,  448,  C.  A.,  and  Olosnap  v.  Ileston,  etc.,  Local  Board,  VI  Ch.  D.  102,  109, 
and  doubting  Couch  v.  Sliel,  -J  E.  isc  B.  402,  2o  L.  J.,  Q.  B.  121.  Accord. 
Johnslon,  &c.  v.  Consumers  Gas  Co.  of  Toronto,  (18'J8)  A,  C.  447,  454,  J.  C. 
See  also  I'ictou  Municipality  v.  Celdart,  and  Sijdneij,  Municipal  Council  of 
V.  Bourlce,  ante,  \).  770.  Tlius  a  London  district  ijoard  was  not  liable  fur  special 
damage  caused  by  its  neglect  to  remove  snow  I'rom  the  streets  as  required  by 
54  &  55  V.c.  7G,  s.  29,  under  a  penalty.  Saunders  v.  Ilolhorn  District  Board, 
(1895)  1  Q.  B.  G4.  lUit  a  district  council  is  liable  for  nuisance  caused  t')  a 
landowner  from  its  failing  to  cleanse  a  sewer  vested  in  it,  as  required  by  the 
Public  Health  Act,  1875,  s.  19.  Baron  v.  I'ortslade  District  Council,  (1900) 
2  Q.  B.  588,  C.  A.  And  a  tramway  company  is  liable  for  damage  caused  by 
its  neglect  to  keep  the  roadway  between  the  rails,  &c.,  in  good  condition  and 
repair  to  the  satistactiou  of  the  road  authority,  as  required  by  the  Tramways 
Act,  1870,  83  &  34  V.  c.  78,  s.  28.  Dublin  United  Tiamways  Co.  v.  Fitz- 
gerald, (1903)  A.  C.  99,  D.  P. 

The  injury  must  be  the  natural  or  ordinary  consequence  of  the  defendant's 
wrongful  act.  Sharp  v.  Bowell,  L.  Iv.,  7  C.  P.  253.  Where  the  defendants, 
a  water  company,  caused  a  spout  of  water  to  shoot  up  on  a  public  highway, 
and  thereby  frightened  the  plaintiff's  horses,  so  tliat  they  swerveJ,  and  fell 
into  a  ditch  insutfitiently  fenced,  made  in  the  middle  of  the  road  by  the  com- 
missioners of  sewers,  and  were  injured,  it  was  held  that  the  defemlants  were 
liable ;  the  hpout  of  water  being  the  causa  causans  of  the  injury.  Hill  v. 
New  Hirer  Co.,  9  15.  &  S.  303.  See  also  Harris  v.  Mohhs,  3  E.\.  D.  268 : 
Wilkins  V.  Day,  12  Q.  B.  1).  110.  The  cases  of  Burrows  v.  March  Gas  Co., 
L.  R.,  5  Ex.  67  ;  Ex.  Ch.,  L.  R.,  7  Ex.  96 ;  and  Clark  v.  Chambers,  3  Q.  B.  D. 
327,  may  be  referred  to,  as  relating  to  negligence  of  more  than  one  person, 
and  the  proximate  cause  of  an  accident. 

Damages — Injunction.']  Where  the  injury  is  by  pulling  down  a  house,  in 
the  possession  of  the  plaintiff's  tenant,  the  measure  of  damage,  is  the  diminu- 
tion in  the  saleable  value  of  the  premises,  in  consequence  of  the  act  done. 
Hoskiiig  v.  Fhillips,  3  Exeh.  108.  But  where  the  nuisance  is  a  continuing  one, 
i.e.,  caused  by  repeated  acts  of  the  same  nature,  so  tli;it  successive  actions 
may  be  brouglit,  the  measure  of  damages,  is  the  amount  of  injury  sustained, 
up  to  tlie  time  of  the  assessment  of  damages  (see  Rules,  1883,  0.  xxxvi.  r.  58, 
ante,  p.  295).  Hole  v.  Chard  Union,  (1894)  1  Ch.  293,  C.  A.,  and  the  jury 
may  upon  a  further  action,  <iive  substantial  damages.  Battishill  v.  Reed,  18 
C.  k  690 ;  25  L.  J.,  C.  P.  290 ;  see  Shudwdl  v.  Hutchinson,  2  B.  &  Ad.  97. 
The  defendant's  intention,  in  doing  the  act,  is  to  be  taken  into  consideration 
in  assessing  the  damages.  Emhlen  v.  Myers,  G  II.  &  N.  54  ;  30  L.  J.,  Ex. 
71 ;  Thompson  v.  Hill,  L.  R.,  5  C.  P.  564.  When  the  action  is  for  the  wilful 
obstruction  of  the  iilaintiifs  right  of  way,  the  jury  may  give  exemplaiy 
damages.  Bell  v.  Midland  By.  Co.,  10  C.  B.,  N.  S.  287;  30  L.  J., 
C.  P.  273. 

Where  a  nuisance  is  continuing  in  its  nature,  an  injunction  will  be  granted 
to  abate  it,  and  tliis  is  the  most  effective  remedy.  Mdropolitan  Asylum 
District  v.  Hill,  Sturgcs  v.  Bridgman,  post,  p.  773.  An  injunction  will  Idc 
granted,  in  an  action  by  the  Att.-Gen.,  on  belialf  of  the  public,  to  restrain  the 
illegal  interference  witii  a  public  right,  e.g.,  that  of  passage  along  a  navigable 
stream  or  highway  ;  without  proof  of  damage.  Att.-Gen.  v.  Shrewsbury 
Bridge  Co.,  21  Ch^]).7ry2. 

Where  the  action  is  brous^ht  for  an  injunction  the  Court  may  still,  notwith- 
standing the  repeal  of  Cairns'  Act,  21  &  22  V.  c.  27,  s.  2,  by  46  &  47  V.  c.  49, 
s.  3,  grant  damages  in  lieu  thereof.  Chapman  v.  Auckland  Union,  23 
Q.  B.^D.  294,  C.   A.;  see   also   Sayers   v.  Collyer,  28  Ch.  D.  103,  C.  A. 
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Formerly  the  couit  did  not  adopt  this  alternative  unless  the  injury  to  the 
plaintiff's  legal  rights  was  (1)  small,  (2)  capable  of  being  estimated  in  money, 
(3)  could  be  adequately  compensated  for  by  a  small  monej^  paynieut,  and,  (4) 
the  cause  was  one  in  which  it  would  be  oppressive  to  grant  an  injunction. 
Shelfer  v.  City  of  London  Electric  Lighting  Co.,  (1895)  1  Ch.  287,  322,  ^aer 
A.  L.  Smith,  L.J.  But  since  CoUs  v.  Home  and  Colonial  Stores,  (liJO-i)  A.  C. 
179,  D.  F.,post,  p.  821,  "as  a  general  rule  the  Court  ought  to  be  less  free 
in  granting  mandator}^  injunctions  than  it  was  in  years  gone  b}."  June  v. 
Jolly,  (1905)  1  Ch.  480,  504,  per  Cozens  Hardy,  L.J.,  see  however  Higgins  v. 
Betts,  (1905)2  Ch.  210,  217,  ^er  Farwell,  J. 

A  quia  timet  action  to  restrain  an  apprehended  injury  can  be  maintained 
only  where  the  plaintiff  proves  that  danger  of  a  substantial  kind  is  imminent, 
or  that  the  apprehended  injurv,  if  it  occur,  will  be  irreparable.  Fletcher  v. 
Bealey,  28  Ch.  D.  688;  A.-G\\.  Manchester  Cor.,  (1893)  2  Ch.  87;  A.-G.  v. 
Nottingham  Cor.,  (1904)  1  Ch.  673.  In  such  case  damages  cannot  be  granted 
in  lieu  of  an  injunction.     Dreyfus  v.  Peruvian  Guano  Co.,  43  Ch.  D.  319, 

C.  A. ;  Cowper  v.  Laidler,  (1903)  2  Ch.  337.  As  to  the  admissibility  of 
collateral  evidence  in  such  action,  vide  ante,  p.  84. 

As  to  the  fortn  of  injunction  against  noxious  vapours,  see  Shott''s  Iron  Go. 
V.  Inglis,  7  Ap.  Ca.  518,  D.  P. :  Fleming  v.  Hislop,  11  Ap.  Ca.  686,  D.  P. 

Ahatement.l  A  neighbour  W.  has  no  right  to  enter  upon  J.'s  land  in 
order  to  abate  a  nuisance  of  fihh  without  previous  notice  or  request  to  J.  to 
remove  it,  unless  J.  was  the  original  wrong-doer  by  ]ilacing  it  there,  or  it 
arises  from  default  in  the  peiforniance  of  some  legal  duty  of  J.,  or  the 
nuisance  is  immediately  dangerous  to  life  or  health.  Jones  v.  WiUiams,  11 
M.  &  W.  176.  But  where  W.  can  abate  the  nuisance  without  going  on  J.'s 
land,  as  where  the  boughs  of  J.'s  trees  overhang  W.'s  land,  he  may  do  so  by 
lopping  them  without  notice  to  J.,  even  although  they  iiave  so  overhung  for 
more  than  20  years,  for  no  right  or  easement  can  be  acquired  by  J.  in  respect 
of  the  boughs.  Lcnvmon  v.  Well,  (1895)  A.  C.  1,  D.  P.  Semble,  the  Fame  rule 
applies  also  to  the  roots  of  J.'s  trees  growing  within  W.'s  land.  S.  C,  (1894) 
3  Ch.  1,  per  L.JJ.     As  to  abatement  of  a  public  nuisance,  vide  ante,  p.  759. 

Defence. 

By  Eules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  plead  a  general  denial  of 
the  allegations,  in  the  statement  of  claim;  and  r.  15  requires  him  to  state  aU 
such  facts,  on  which  he  relies,  as  do  not  appear  therein,  and  if  not  stated, 
would  be  likely  to  take  the  plaintiff  by  surprise.    See  rules  cited  ante,  p.  309. 

Where  an  act  which,  if  permanent,  would  constitute  a  nuisance,  is  tempo- 
rary only,  and  for  a  lawful  object,  no  action  lies.  Harrison  v.  Southivark, 
(fee.  Water  Co.,  (1891)  2  Ch.  409.  See  also  Jiamford  v.  Turnlei/,  3  B.  &  S. 
83,  84 ;  31  L.  J.,  Q.  B.  293,  294,  per  Bramwell,  B.  As  to  what  act  is 
temporary  only,  see  Colwell  v.  S.  Fancras  Council,  (1904)  1  Ch.  707. 

It  is  a  good  defence,  to  show,  that  what  was  prima  facie  a  nuisance,  arose 
unavoidably,  from  the  ])erformance  by  the  defendants,  of  acts  expressly 
sanctioned  by  the  legislature,  e.g.,  injury,  caused  by  a  railway  company  by 
working  trains  with  locomotive  engines;  R.  v.  Fease,  4  B.  &  Ad.  30; 
Hammersmith  &  City  Piy.  Go.  v.  Brand,  L.  11.,  4  H.  L.  171,  cited  post,  p.  793  ; 
A.-G.  V.  Metropolitan  By.  Co.,  (1894)  1  Q.  B.  384,  C.  A.,  or  by  making 
and  using  cattle  yards;  Ij.  B.  &  S.  C.  By.  Co.  v.  Truman,  11  Ap.  C\.  45, 

D.  P.,  or  caused  by  working  trams  by  electricity;  Nat.  Telephone  Go.  v. 
Baker,  (1893)  2  Ch.  18G;  and  F.  <fc  S.  African  Telegraph  Co.  v.  Gape 
Town  Tramways  Co.,  (1902)  A.  C.  381,  J,  C.  See  also  Cracknell  v. 
Thetford,  Mayor  of,  L.  R.  4  C.  P.  629.     But  they  must  show  that  by  express 
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words  or  ueressary  implication  tlu!  legislature  intended  to  take  away  t]:e 
private  rights  of  individuals.  MetropoUtuii  Asylum  Dlatrict  v,  JliU,  G  Ap. 
(Ja.  1'J3,  LJBH,  per  Ld.  Blackburn ;  accord.  Canadian  I'acific  Ity.  (Jo.  v. 
Parke,  (18'J'J)  A.  C.  535,  J.  C.  See  GasliyJd  &  Coke  Co.  v.  *S^  Mary  Abbotts, 
Kensinijton,  15  Q.  B.  D.  1,  C.  A.  And  the  defendants  will  be  liable,  if  their 
acts  cause  needless  injury,  or  if  they  do  not  take  reasonable  steps,  within 
their  powers,  for  averting  such  injury.  Oeddis  v.  Bann  Reservoir  Co.,  3  Ap. 
Ca.  430,  I).  P.  See  Ilaivtlwrn  Cor.  v.  Kannuluik,  (lOOG)  A.  C.  105,  J.  C. 
So,  a  statutory  power  to  the  defendants  to  run  tramcars  by  steam  along  a 
highway  over  the  rails  of  another  company,  assumes  that  the  rails  are  in 
proper  condition:  if  they  he  defective  so  that  damage  is  in  consequence 
caused  by  tiie  tramcar  to  the  plaintiff  standing  on  the  highway,  the  defen- 
dants are  liable.  Sadler  v.  S.  Stuffordshire,  &c.,  Tramways  Co.,  23  Q.  B.  D. 
17,  C.  A.  A  gas  company  under  the  Gasworks  Clauses  Acts,  1847,  1871,  is 
expressly  liable  for  private  nuisances  they  may  commit  in  making  or  supply- 
ing gas  (11  &  12  V.  c.  15,  s.  29;  34  &  ?>h  V.  c.  41,  s.  9),  Jordcson  v.  Sutton., 
&c.,  Gas  Co.,  (1899)  2  Ch.  217,  C.  A.,  vide  post,  p.  813.  So  where  a  corpora- 
tion M.  is  empowered  to  supply  electric  energy,  with  a  proviso  that  it  shall 
not  be  exonerated  from  proceedings  for  any  nuisance  caused  by  it,  M.  is 
liable  for  nuisance  apart  from  anv  question  of  negligence.  Midwood  &  Co.  v. 
Manchester  Cor.,  (1905)  2  K.  B."597,  C.  A. 

No  right  can  be  acquired  by  user  to  carry  on  a  nuisance,  as  a  noisy  trade, 
unless  it  has  been  carried  on  for  20  years,  under  such  circumstances  as  to 
constitute  an  actionable  nuisance.     Sturges  v.  Bridyman,  11  Ch.  D.  852, 

C.  A.  See  further  Rushrner  v.  PoJsue,  &c.,  (1906)  1  Ch.  234,  237,  per 
Vaughan  Williams,  L.J.  Nor  is  it  any  defence,  that  noises,  complained  of 
by  the  plaintiff,  were  not  greater  than  were  necessary,  and  unavoidable  in 
the  defendant's  business.  S.  C;  EUiotson  Y.  Feetham,  2  N.  C.  134.  See 
further  Bainford  v.  Twrnhy  and  other  cases  cited,  ante,  p.  762. 

Where  the  nuisance  is  by  a  single  act,  as  by  letting  water  into  the 
plaintiff's  mine,  through  a  hole  wrongfully  made  by  the  defendant,  accord 
and  satisfaction,  or  recovery  in  a  former  action,  is  a  bar,  for  only  one  action 
lies,  notwithstanding  the  occurrence  of  subsequent  consequential  damage. 
Clegg  v.  Dearden,  12  Q.  B.  576.  Where,  however,  the  consequential  damage 
is  a  necessary  part  of  the  cause  of  action,  as  in  the  case  of  disturbance  of  the 
right  of  support  of  the  plaintiff's  land,  a  fresh  cause  of  action  arises  at  each 
occasion  ot  damage ;  Barley  Main  Colliery  Co.  v.  Mitchell.  11  Ap.  Ca.  127, 

D.  P.  (overruling  Nicldin  v.  Williams,  10  Exch.  259 ;  23  L.  J.,  Ex.  335 ; 
and  Lamb  v.  Walker,  3  Q.  B.  D.  389);  even  although  the  damage  has  been 
accruing  continuously  from  the  time  of  the  defendant's  act;  Crumbie  v. 
Wallsend  Local  Board,  (1891)  1  Q.  B.  503,  C.  A.     Vide  p)ost,  p.  815.      See 

also  Whitehouse  v.  Felloives,  10  C.  B.,  N.  S.  765  ;  30  L.  J.,  C.  P.  305,  and 
Brunsden  v.  Humphrey,  14  Q.  B.  D.  141,  C.  A.,p)ost,  p.  782.  The  owner 
of  minerals  D.  is  not  liable  for  damage  caused  to  adjacent  land  by  subsidence 
caused  by  their  working  by  his  ])redecessor  in  title,  although  no  damage 
occurred  till  after  D.  came  into  possession.  Greenivell  v.  Loiv  Beechhurn 
Coal  Co.,  (1897)  2  Q.  B.  165 ;  Jlall  v.  Norfolk,  Dk.  of  (1900)  2  Ch.  493. 

Statute  of  Limitation.']  By  the  Limitation  Act,  1623,  21  J.  1,  c.  16,  8.  3, 
an  action  upon  the  case  (other  than  for  slander),  must  be  brought  within  six 
years  after  the  cause  of  such  action.  AVhere  the  gist  of  the  action  is  the 
consequential  damage,  the  time  of  limitation  begins  to  run  from_the  accruing 
of  the  consequential  damage.  Roberts  v.  Read,  16  East,  215;  Gillou  v. 
Boddim/tan,  Ky.  cV  M.  161 ;  Jfoire/l  V.  Young,  5  B.  &  C.  59.  Where  a  statute 
required  an  action  to  be  brought  within  six  months  after  the  matter  or  act 
done,  and  the  injury  was  caused  by  sinking  a  sewer,  whereby  the  walls  of  the 
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plaintiffs  house  cracked,  it  was  held  that  the  action  must  be  brought  within 
six  months  from  the  time  of  the  walls  cracking.  Lloyd  x.Wigneij,  6  Bing. 
489 ;  Wordsworth  V.  Earley,  1  B.  &  Ad.  391.  "Where  plaintifl's  house  had 
been  injured,  by  the  sinking  of  the  subsoil  within  six  years,  in  consequence 
of  the  working  of  an  adjacent  mine  by  a  neighbour  more  than  six  years 
before,  the  statute  is  no  bar;  Bonomi  \.  Bachhouse,%  H.  L.  C.  503;  34  L.  J., 
Q.  B.  181 ;  Barley  Main  Colliery  Co.  v.  Mitchell ;  Crumbie  v.  WaUsend 
Local  Board,  ante,  p.  773. 

As  to  when  the  statute  runs,  in  the  case  of  fraudulent  concealment  of  the 
cause  of  action,  vide  ante,  p.  681. 


ACTION  FOR  NEGLIGENCE. 


Negligence  is  the  omission  to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily  regulate  the  conduct  of 
buman  aft'airs,  would  do,  or  the  doing  sometliing  which  a  prudent  and 
reasonable  man  would  not  do;  and  an  action  maybe  brought  if  thereby 
mischief  is  caused  to  another  person,  not  intentionally.  Bli/th  v.  Bir- 
mingham Waterworks  Co.,  11  Exch.  781,  784;  25  L.  J.,  Ex.  212,  2L3,  per 
Alderson,  B. 

Negligence  is  therefore  the  absence  of  care,  more  or  less,  according  to  the 
circumstances.  Vaughan  v.  Taff  Vale  By.  Co.,  29  L.  J.  Ex.  248,  per 
Willes,  J.  It  cannot  arise  unless  there  is  a  duty  to  take  care,  for  "a  man 
may  be  as  negligent  as  he  pleases  towards  the  whole  world  if  he  owes  no 
duty  to  them,"  and  "in  the  absence  of  cmtract,  an  action  for  negligence  can- 
not be  maintained  where  there  is  no  (raxid,"  per  Ld.  Esher,  M.R.  Le  Lievre 
V.  Gould,  (1893)  1  Q.  B.  491,  496,  498,  cited  post,  p.  800.  See  also  the 
judgment  of  Bowen,  L.J,  S.  C,  Id.  499  ;  Caledonian  By.  Co.  v.  Mulholland, 
(1898)  A.  C.  216,  D.  P. ;  and  Malonc  v.  Laslcey,  (1907)  2  K.  B.  141,  C.  A. 

The  following  are  some  of  the  most  common  causes  of  action  included 
under  this  head. 

Negligent  Driving  of  Carriages  and  Bailway  Trains. 

Negligence  of  the  defendant.']  An  allegation  that  the  dfendant  so  negli- 
gently drove,  &c.,  is  supported  by  evidence  that  his  servant  was  the  driver. 
BrucJcer  v.  Vromont,  6  T.  R.  659.  But  a  master  is  not  answerable  for  the 
wilful  and  malicious  act  of  his  servant.  M'Manus  v.  Criehett,  1  East,  106. 
Thus,  where  the  defendant's  servant  wantonly,  and  not  fjr  the  purpose  of 
executing  his  master's  orders,  strikes  the  plaintifl's  horses,  and  thereby 
produces  the  accident,  the  master  is  not  liable  ;  but  where  the  servant,  in 
ihe  course  of  his  employment,  and  in  order  to  extricate  himself  from  a 
difficulty,  so  strikes  them,  although  injudiciouslv,  his  ma-iter  is  liable.  Croft 
V.  Alison,  4  B.  &  A.  590.  Accord.  Linipus  v.  L.  General  OnmihusCo.,  1  H.  &  C. 
526  ;  32  L.  J.,  Ex.  34,  Ex.  Ch.  The  defendants  were  held  liable  for  theact  of 
their  driver,  who  pulled  his  horses  across  the  road  in  front  of  the  plaintiff's 
omnibus,  and  so  overturned  it ;  f^r  this  was  clearly  done  in  the  course  of  the 
driver's  em^'loyment,  although  the  act  of  the  driver  was  contrary  to  the 
regulations  of  the  company.  S.  C.  And  see  Wliatman  v.  Bcarson,  L.  R., 
3  C.  P.  422 ;  Jhmis  V.  Paulson,  L.  K.,  8  C.  P.  563 ;  The  Thetis,  L.  H.,  2  Adm. 
365,  2>ost,  p.  785,  and  cases  collected,  post,  p.  913,  and  sub  tit.  Actions 
against  Companies — Torts,  post,  p.  1094.     But  where  the  conductor  of  an 
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omnibus  drives  it,  the  owners  are  not  prima  facie  liable  for  his  uegligence. 
Ikard  V.  L.  GiU:  Omuibm  Co.,  (1900)  2  Q.  V>.  530,  C.  A.  And  where  the 
carman  B.  of  the  defendant  A.  was  directed  to  deliver  A.'s  goods  at  a  certain 
l)lace,  and  13.  drove  A.'s  cart,  with  the  gDods  in  it,  in  an  opposite  direction,  it 
was  held  tiiat  A.  was  not  liable  for  an  injury  done  by  thi:  cart  wliile  it  was 
being  so  driven  by  15.  Storey  v.  AsJdon,  L.  iJ.,  4  Q.  B.  47G;  liayner  v. 
Mitchell,  2  C.  r.  D.  ;!57 ;  see  also  Williams  v.  Jones,  3  II.  &  C.  25G ;  33- 
L.  J.,  Ex.  '297  ;  and  Tebhntt  v.  Jirlstul  <t  Exeter  Ily.  Co.,  L.  R.,  6  Q.  B.  73. 
So  whore  the  cart  liad  been  lent  for  value  by  C.  to  A.,  and  way,  under  similar 
circumstances,  injured  by  B.'s  negligence,  A.  is  not  liable  to  C.  on  his 
contract  of  bailment.  Sanderson  v.  Collins,  (190i)  1  K.  B.  028,  C.  A.,  dis- 
tinguishing Coiij)e  Co.  V.  Maddick,  (1891)  2  Q.  B.  413,  on  the  ground  that 
in  that  case  B.  was  acting  within  his  authority;  see  further  Cheshire  v. 
Jiailey,  (1905)  1  K.  B.  237,  C.  A.  A  servant  has  no  implied  autliority  to 
authorise  another  i^er.-on  to  act  for  him  as  servant  on  his  master's  behalf, 
unless  tliere  is  a  necessity  for  such  employment.  Gtoilliam  y.  Twist,  (1895) 
2  Q.  B.  84,  C.  A.  And  (jucere  ?  whether  even  if  there  be  such  necessity.  Id. 
per  Ld.  Esher,  M.lv.  Where  A.  contracted  with  the  Postmaster-General 
for  mail  coaches,  and  B.  contracted  to  supply  horses  and  drivers,  and 
hired  W.  to  drive  one  of  them,  who  met  with  an  accident  occasioned  by 
a  defect  in  the  coach,  it  was  held  that  W.  could  not  sue  A.  Winterhottom  v. 
Wright,  10  M.  &  W.  109  ;  nor  could  he  sue  C.  who  was  employed  by  A.  to 
repair  the  coach,  and  had  done  so  negligently.  Farl  v.  Luhbock,  (1905)  1 
K.  B.  253,  C.  A.  Where  the  negligence  if  F.'s  servant  M.  gives  oppjrtunity 
for  a  third  person  to  commit  a  wrongful  or  negligent  act  producing  damage, 
it  is  a  questicm  of  fact  whether  M.'s  negligence  was  the  effective  cause 
of  the  damasre,  when  it  is  so  M.'s  master,  F.,  is  liable.  Engelhart  v.  Farrant, 
(1897)  1  Q.  B.  240,  C.  A.  But  not  otherwise,  McDowall  v.  Ot.  W.  By.  Co., 
(1903)  2  K.  B.  331,  C.  A. 

A  master  cannot  maintain  an  action  per  (juod  seruitium  amisit,  against  a 
railway  company  for  an  injury  to  his  servant,  whilst  a  passenger  on  the 
company's  railway,  caused  by  neglect  of  their  duty  to  safely  carry  the 
servant,  according  to  their  contract  with  him  as  such  passenger,  unless 
the  master  was  a  ]iarty  to  the  contract;  Alton  v.  Midland  By.  Co.,  19  C.  B,, 
N.  S.  213 ;  34  L.  J.,  C.  P.  292 ;  but  the  master  may  sue  another  company^ 
whose  negligence  has  caused  the  injury.  Berringer  v.  Ot.  E.  By.  Co.,  4 
C.  P.  I).  163.  See  also  Meux  v.  Gt.  E.  By.  Co.,  (1895)  5  Q.  B.  387,  C.  A. 
Where  a  child  was  received  as  a  passenger,  without  his  f:ire  being  paid, 
under  the  erroneous  belief  that  lie  was  entitled  to  go  free,  it  was  held,  that 
the  company  were  bound  to  carry  him  without  negligence.  Austin  v.  Gt. 
W.  h'y.  Co.,  L.  11.,  2  Q.  B.  442.  And  a  company  may  be  liable  in  tort,  for  not 
safely  carrying,  although  the  contract  of  carriage  was  entered  into  with 
another  company.  Thus,  where  a  passenger  took  a  ticket  of  company  A., 
for  a  journey  over  the  lines  of  companies  A.,  B.  and  C,  and  a  collision 
occurred  on  the  B.  railway,  by  reason  of  the  train  in  which  the  plaintifi"  was, 
running  into   trucks  negligentlj'  lefo  on  the  line  ;  and  it  was  held  that  the 

B.  comjiany  were  liable  to  the  plaintiff,  in  an  action  of  negligence.  Bcynolds 
V.  N.  E.  By.  Co.,  C.  P.  18(18,  ex  rel.  umici ;  cited  in  Foidkes  v.  Metropolitan 
District  By.  Co.,  5  C.  P.  D.  169,  by  Thesiger,  L.J.  And  where  a  railway 
company  invite,  or  permit  a  passenger,  to  travel  by  their  train,  they  are 
bound  to  act  without  negligence  towards  him,  although  he  travel  under  a 
ticket  issued  by  another  company.     S.  C. ;  4  C.  P.  D.  267 ;  5  C.  P.  D.  157, 

C.  A.  See  also  Skinner  v.  L.  &  Brighton  By.  Co.,  5  Exch.  7S7.  See 
further  as  to  the  liability  of  carriers,  in  respect  of  their  negligence  in  the 
carriage  of  goods,  and  of  passengers,  and  their  luggage,  respectively,  at  the 
suit  of  persons  not  parties  to  the  contract  of  carriage,  ante,  pp.  635,  651, 
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652,  654.     As  to  special  terms  as  to  non-liability  for  negligence,  vide  ante, 
pp.  641  et  seq.,  652. 

Where  A.  and  B.  were  jointly  interested  in  the  profits  of  a  common  stage- 
waggon,  but,  by  a  private  agreement  between  themselves,  each  undertook 
the  management  of  the  waggon,  with  the  driver  and  horses,  for  a  specified 
distance,  it  was  held  by  Gibbs,  C.J.,  that  they  were,  notwithstanding  this 
private  agreement,  jointly  responsible  to  third  persons  for  the  negligence  of 
their  drivers  throughout  the  whole  distance ;  and  that  an  averment,  that  the 
negligence  was  occasioned  by  the  driver  of  A.  (against  whom  alone  the 
action  wa-<  brought),  was  supported  by  proof,  that  the  driver  was  actually 
employed  by  B.,  in  conductiui:  the  waggon  for  his  own  stages.  Waland  v. 
Elkins,  1  Stark.  272  ;  Fromont  v.  Coupland,1  Bing.  170.  Where  P.  and  Q. 
jointly  hired  a  carriage  and  rode  therein,  P.  driving ;  Q.  was  held  liable  for 
P.'s  negligence.  Davey  v.  Chamberlain,  4  Esp.  229.  So  where  A.  borrowed 
a  horge  and  chaise  of  B.  and  rode  therein  willi  C,  who  drove,  A.  was  held 
liable  for  C.'s  negligence.  Wheatleij  v.  Patrick,  2  M.  &  W.  650.  Where  a 
stable-keeper  let  horses  to  a  person,  to  draw  his  carriage,  and  the  horses  were 
driven  by  the  servant  of  the  stable-keeper,  Ld.  Ellenborough,  C.J.,  held 
that  the  latter  was  liable  f  )r  any  accidents  occasioned  by  the  post-boy's 
misconduct  on  the  road.  Bean  v.  Branthwaite,  5  Esp.  35;  SammeU  v. 
Wright^  Id.  263 ;  Houghton''s  case,  cited  5  B.  &  C.  550.  So  the  owner  of  a 
boat  and  crew  was  held  liable  for  carelessness  of  the  crew,  though  they  had 
been  hired  for  the  day  by  a  ferryman,  to  whom  plaintiff  had  paid  the  fare. 
DaJgell  v.  Tgrer,  E.  B.  &  E.  899  ;  28  L.  J.,  Q.  B.  52. 

Where  a  contractor  employed  to  do  a  lawful  act  which  would  not,  in  the 
natural  course  of  things,  be  likely  to  cause  injury  to  others,  does  it  negligeotly, 
the  contractor  alone,  and  not  the  employer,  is  responsihje ;  vide  ante,  p.  766. 
Thus,  where  A.,  the  owner  of  a  carriage,  hired  of  B.,  a  stable-keeper,  a  pair  of 
his  horses  to  draw  it  for  the  day,  and  B.  provided  a  driver,  C,  who  received 
no  wages  but  a  gratuity  from  A.,  and  C.  was  guilty  of  negligent  driving,  it 
was  held  that  A.  was  not  liable  to  be  sued  for  such  negligence.  Laugher  v. 
Pointer,  5  B.  &  C.  547  (where,  however,  the  court  was  equally  divided); 
Quarman  v.  Burnett,  6  il.  &  W.  499  ;  Jones  x.  Licerpool,  Cor.  of,  14  Q.  B.  D. 
890  ;  accord.  The  Quickstep,  15  P.  D.  196,  200 ;  even  though  C.  was  provided, 
during  the  drive,  with  livery  belonging  to  A.,  and  the  accident  happened, 
owing  to  C.'s  leaving  the  carriage,  while  returning  the  livery.  Quarman  v. 
Burnett,  su2>ra.  In  such  cases  it  is  a  question  of  fact  whether  C.  was  acting 
as  the  servant  of  A.  or  of  B.  at  the  time  of  the  accident,  and  on  that  fact 
depends  the  liability  of  A.  or  of  B.  Brady  v.  Giles,  1  M.  &  Rob.  494,  cor. 
Ld.  Abingcr,  C.B.  Accord.  Jones  v.  Scullard,  (1898)  2  Q.  B.  565,  571 ; 
Waldock  V.  Winfield,  (1901)  2  K.  B.  596.  See  further  cases  cited  ante, 
pp.  766,  767,  and  post,  p.  799.  Where  the  defendant,  the  owner  of  the 
carriage,  sat  on  the  box,  and  did  not  interpose  to  prevent  the  postillions  forcing 
their  way  amongst  other  carriages,  whereby  the  injury  was  done,  and  he  after- 
wards used  expressions  admitting  his  responsibility,  this  was  held  to  be 
evidence,  of  a  joint  act  of  trespass,  by  the  defendant  and  postillions.  IPLaugh- 
lin  V.  Pryor,  4  M.  &  Gr.  48.  And  where  a  servant  uses  his  own  horses  and 
gig  on  his  master's  business,  and  with  his  knowledge,  the  master  is  liable, 
though  the  servant  may,  on  the  same  occasion,  do  business  of  his  own. 
Patten  v.  Pea,  2  C.  B.,  N.  S.  606 ;  26  L.  J.,  C.  P.  235.  AVhere  A.  lends  his 
servant  S.  to  B.  for  a  particular  employment,  S.  must,  for  anything  done  in 
that  paiticular  employment,  be  dealt  with  as  the  servant  of  B.,  although  he 
remains  the  general  servant  of  A.  -Rourke  v.  White  Moss  Colliery  Co.,  2 
C.  P.  D.  205,  209,  C.  A. ;  Donovan  v.  Laing,  &c.  Syndicate,  (1893)  1  Q.  B. 
629,  C.  A.  Where  a  metropolitan  cab  proprietor.  P.,  lets  a  horse  and  cab  to 
a  driver,  D.,  on  the  usual  terms,  viz. : — that  P.  feeds  the  liorse  and  exercises 
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no  control  over  1).  aftor  lie  loaves  tlie  yard,  fur  which  D.  jiays  1'.  a  fixed  sum 
a  day,  retaining  any  surplus  earnings  for  himself,  it  has  been  lieid  that,  under 
the  Metropolitan  Hackney  Carriage  Acts,  so  far  as  tlie  public  is  concerned  P. 
is  liable  for  the  acts  (f  D.,  within  the  scope  of  the  purposes  for  which  the  cab 
was  entrusted  to  him,  as  though  the  relation  of  master  and  servant  existed 
between  them.  Vaiahles  v.  Smith,  2  Q.  B.  D.  27'J ;  Kiiiff  v.  Improved  Cab 
Co.,  23  Q.  B.  D.  281,  C.  A.  So  where  P.  lets  D.  the  cab  alone  by  the  week. 
Jieen  v.  Henry,  (18ii4)  1  Q.  B.  292,  C.  A.  h\  these  cases  P.  is  liable  although 
he  be  not  the  licensed  proprietor.  Gates  v.  li.  JHU,  (1902)  2  K.  B.  o8,  C.  A. 
And  where  the  name  and  address  of  P.  was  on  the  cib,  he  was  held  responsible 
for  loss  of  luggage  of  the  hirer  carried.  Powles  v.  Ilidtr,  (J  E.  i\r  P.  207 ;  25 
L.  J.,  Q.  B.  33L     See  Fowler  v.  Lock,  2wst,  p.  804. 

Evidence  of  negligence.']  In  the  case  of  an  accident  on  a  railway  "it  is  not 
enough  for  the  plaiutitV  to  show  that  there  has  been  an  accident  upon  their 
line,  and  thence  to  argue  that  therefore  the  company  are  liable  even  prima 
facie.  It  is  necessary  for  the  jilaintiff  to  establish  by  evidence  circumstances 
from  wliich  it  may  fairly  be  inferred  that  there  is  rtasonable  probabilit}^  that 
the  accident  resulted  from  the  want  of  some  precaution  which  the  defendants 
might  and  ought  to  have  resorted  to;  and  I  go  further  and  say  that  the 
plain  till'  should  also  show  with  reasonab'e  certainty  what  particular  precaution 
should  have  been  taken."  Daniel  v.  Metropolitan  By.  Co.,  L.  R.,  3  C.  P. 
210,  222,  per  Willes,  J. ;  approved  in  S.  C.  Id.,  591,  Ex.  Ch.,  and  L.  R., 
5  H.  L.  45,  D.  P.,  though  the  judgment  was  rever.-ed  on  the  inferences  of 
tact.  Jackson  v.  /(/.,  3  Ap.  Ca.  193,  D.  P.  If  there  be  no  reasonable  evidence 
of  negligence,  occasioning  the  injury,  the  judge  is  bound  to  direct  a  verdict 
for  the  defendant.  S.  C. ;  Davcy  v.  L.  &  S.  W.  liy.  Co.,  12  Q.  B.  D.  70, 
C.  A. :  Wakelin  v.  L.  &  S.  W.  liy.  Co.,  12  Ap.  Ca.  41,  D.  P.  :  Membery  v. 
Gt.  W.  liy.  Co.,  14  Ap.  Ca.  179,  D.  P.  But  the  accideiit  may  take  place 
under  such  circumstances  as  to  bo  prima  facie  evidence  of  negligence,  for  the 
happening  of  something  that  would  not  happen  if  ordinary  skill  and  care 
were  used,  is  evidence  of  nei^ligence.  Gee  v.  Metropolitan  liy.  Co.,  L.  R.  8 
Q.  B.  IGl,  175,  per  Brett,  J.  See  further  cases  cited  i7ifra.  In  Gt.  W.  Hy. 
Co.  of  Canada  v.  Braid,  1  Moo.  P.  C,  N.  S.  103,  where  an  embankment  over 
which  a  railway  was  carried  had  given  way  in  consequence  of  a  fall  of  rain  of 
unusual  severity,  the  company  were  held  responsible,  as  they  ought  to  have 
constructed  their  works  in  such  a  manner  as  to  be  capable  of  resisting  all  the 
violence  of  weather  which  in  the  climate  of  Canada  might  be  expected,  though 
perhaps  rarely,  to  occur.  But  this  case  has  not  been  altogether  approved ; 
see  per  Willes,  J.,  in  Czech  v.  G.  Steam  Nangation  Co.,  L.  R.,  3  C.  P.  14, 
IG  ;  and  where  a  railway  was  injured  by  an  extraordinary  flood,  the  state  of 
the  road  being  such  that  it  was  secure  against  ordinary  floods,  the  company 
were  held  not  liable  for  injury  to  a  passenger  from  misplacement  of  tlie  rails. 
Withers  v.  N.  Kent  By.  Co.,  27  L.  J."  Ex.  417;  and  see  also  Blytli  v. 
Birmingham  Waterworks  Co.,  11  Exch.  781 ;  25  L.  J.,  Ex.  212,  ^os^,  p.  800; 
and  Nichols  v,  Marsland,  2  Ex.  D.  I,  post,  p.  791. 

Negligence  is  disproved  by  showing  another  suflicient  cause,  as  a  stone 
wilfully  put  on  the  rail  by  a  stranger.  Latch  v.  Bumncr  By.  Co.,  27  L.  J. 
Ex.  155.  So,  if  the  accident  is  consistent  with  due  care,  as  where  the  carriage 
runs  off  the  rail,  from  some  unexplained  cause,  this  is  at  most  only  prima 
facie  evidence  of  iheir  ne^^ligence  ;  Bird  v.  Gt.  N.  By.  Co.,  28  L.  J.,  Ex.  3; 
but  a  collision  between  trains,  c  f  the  same  company,  is  prima  facie  evidence 
of  their  negligence.  Skin7ier  v.  L.  &  Brighton  By.  Co.,  5  Exch.  787.  So  is 
an  accident  to  a  train,  where  both  train  and  railway  are  under  the  exclusive 
management  of  the  same  company.  Carpue  v.  /'/.,  5  Q.  B.  747.  And  a 
passenger  may  be  alleged,  to  be  carried  by  the  company,  though  he  in  fact 
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bought  his  ticket  of  a  society  which  had  specially  hired  the  train  of  the 
compaay,  and  sold  the  tickets.  Skinner  v.  Id.,  ante,  }:>.  777.  Where  a  train  of 
the  defendant's,  whilst  stationary  on  their  railway,  was  run  into  by  another 
train,  and  the  latter  train  was  in  fault,  it  was  held,  that  in  the  absence  of 
evidence  to  the  contrary,  it  must  be  presumed  that  the  train  which  caused 
the  accident  was  under  the  control  of  the  defendants,  although  it  was  shown 
that  several  other  railway  companies  had  running  powers  over  that  part  of 
the  line.  Ayles  v.  S.  E.  By.  Co.,  L.  R.,  3  Ex.  146.  But  where  the  collision 
is  between  two  trains,  or  carriages,  shown  to  be  under  independent  control, 
the  case  would  seem  to  fall  within  the  ordinary  rule,  which  requires  special 
proof  of  negligence,  of  the  party  sued. 

Proof  that  a  stage-coach  broke  down  raises  a  presumption  that  the  accident 
arose  either  from  the  unskilfulness  of  the  driver  or  the  insufficiency  of  the 
coach.  Christie  v.  Griggs,  2  Camp.  79  ;  Curtis  v.  Drinkwater,  2  B.  &  Ad. 
169.  And  the  owner  had  been  held  liable  for  the  insufticiency  of  the  coach, 
although  the  defect  be  out  of  sight,  and  not  discoverable  upon  ordinary 
examination.  Sharp  v.  Cray,  9  Bing.  457.  So,  in  Burns  v.  Cork  &  Bandon 
By.  Co.,  13  Jr.  C.  L.  R.  543,  where  an  accident  had  happened  owing  to  the 
breaking  of  a  cvank-pin,  it  was  held  that  the  railway  company  did  not 
exonerate  themselves,  by  showing  that  they  had  duly  and  properly  examined 
the  pin,  and  had  not  at  any  time  before  the  fracture,  any  notice  of  the  defect 
in  the  pin,  as  this  was  consistent  with  negligence  in  purchasing  and  procuring 
it.  So,  where  the  accident  has  arisen,  through  the  negligence  of  any  person, 
who  has  been  engaged  in  constructing  the  carriage,  &c.,  that  has  broken 
down,  the  company  are  liable,  and  cannot  shield  themselves,  on  the  ground 
that  the  person  guilty  of  the  negligence  was  an  independent  contractor.  See 
Francis  v.  CockreU,  L.  R.,  5  Q.  B.  184;  Id.  501,  Ex.Ch.,  jwst,  p.  800.  But, 
although  a  carrier  of  persons  is  bound  to  use  the  utmost  skill  in  everj^thing 
concerning  the  safety  of  his  passengers,  yet  he  is  not  bound  at  his  peril  to 
provide  a  roadworthy  carriage,  and  if  the  carriage  turn  out  to  be  defective  he 
is  not  liable  to  a  passenger  for  the  consequences  if  the  defect  could  not  be 
guarded  against  in  the  process  of  construction,  nor  discovered  by  subsequent 
examination.  Beadhead  v.  Midland  By.  Co.,  L.  R.,  2  Q  B.  412  ;  L.  R.,  4 
Q.  B.  379,  Ex.  Ch. ;  see  also  Grote  v.  Chester  &  Holyhead  By.  Co.,  2  Exch. 
251.  The  obligation  of  a  jobmaster  in  respect  of  the  roadworthiness  of  a 
carriage  hired  of  him,  is  the  same  as  that  of  a  carrier  of  passengers.  Eyman 
V.  Nye,  6  Q.  B.  D.  685.  Where  the  plaintiff  was  driven  by  B.  in  his  carriage 
gratuitously,  B.  is  not  bound  to  use  this  amount  of  care.  Moffat  v.  Bateman, 
L.  R.,  3  P.  C.  115.  B.  would  however  be  liable  for  damage  arising  from  the 
want  of  due  care  under  all  the  circumstances.  Harris  v.  Perry  &  Co.,  (1903) 
2  K.  B.  219.  Where  a  coach,  which  is  overloaded,  breaks  down,  the  excess 
in  the  number  of  passengers  has  been  held  to  be  evidence  that  the  accident 
arose  from  the  overloading.  Israel  v.  Clark,  4  Esp.  259.  Where  a  passenger 
in  an  omnibus  was  injured  by  one  of  the  horses  kicking  through  the  panel, 
and  there  were  marks  of  previous  kicks  on  the  omnibus,  and  the  horse  had 
no  kicking  strap,  it  was  held  that  there  was  evidence  of  negligence.  Simson 
V.  L.  General  Omnibus  Co.,  L.  R.,  8  C.  P.  390.  The  fact  that  there  had 
been  default  by  a  railway  company  in  providing  communication  with  th« 
guard,  as  required  by  31  &;  32  V.  c.  119,  s.  22  (cited  jmst,  p.  798),  coupled 
with  evidence  that  the  accident  might  have  been  prevented  if  the  communi- 
cation had  existed,  must  be  left  to  the  jury  as  evidence  of  negligence 
Blamires  v.  Lancashire  and  Yorkshire  By.  Co.,  L.  R.,  8  Ex.  283,  J*]x.  Ch. 

Where  the  injury  is  the  result  of  ')nere  accident,  no  action  lies  ;  thus,  where 
th(!  coachman  was  driving  in  the  middle  of  the  road,  and  not  on  his  own  side, 
but  there  were  no  other  coaclics  on  the  road,  and  the  horses  took  fright  and 
overturned  the  coach,  it  was  held  to  afford  no  evidence  of  negligence.     Aston 
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V,  7/caw«,  2  Esp.  533;  Wakcman  v.  Robinson,  1  Binfj.  213.  To  maintain 
an  action,  the  act  must  have  been  wilful,  or  the  result  of  nei^ligencc.  Jfulmes 
V.  Mather,  L.  JJ.,  10  Ex.  2G1.  Therefore,  where  the  eviik-nce  given,  is  as 
consistent,  with  there  having  bden  no  negligencD  on  the  jxirt  of  the  cU-fendant, 
as  with  there  having  been  negligence,  the  judge  is  not  warranted  in  leaving 
it  to  t  le  jury,  to  lind  either  alternative;  he  is  bound  to  direct  a  verdict  for 
the  del'endatit.  Coftnit.  v.  Wood,  8  C.  B  ,  N.  S.  508;  29  L.  J.,  C.  P.  333; 
and  see  Danid  v.  Metropolitan  Itif.  Co.,  and  Jackson  v.  Id.,  ante,  d.  777. 
S(i,  where  the  accident  arises  from  f  )g2y  weather,  or  the  removal  cf  "accus- 
tonieil  landmarks.  Crofts  v.  Waterhouse,  3  Bing.  319,  321.  So,  where  an 
injury  was  inflicted  by  a  horse,  which  the  defendant  was  riding  or  driving, 
and  there  is  no  proof,  that  he  omitted  to  do  anvthing  in  his  power  to  prevent 
tlie  accident.  Ilanimack  v.  White,  11  C.  B.,  N.  S.  588  ;  31  L.  J.,  C.  F.  129 ; 
Manzoni  v.  Douglas,  G  Q.  B.  D.  145.  la  Wordsworth  v.  Willan,  5  Esp.  273, 
the  rule,  witli  regard  to  keeping  tlie  road,  is  said  to  be,  tliat  if  a  carriage, 
coming  in  any  direction,  leave  sullicient  room  for  any  other  carriage,  horse, 
or  passenger  on  its  side  of  the  way,  it  is  enougli ;  and  in  Wayde  v.  Carr, 
2  D.  &  Ry.  25G,  the  court  said  that  the  "  law  of  the  road,"  was  not  to  be 
considered  as  inflexible;  since,  in  crowiled  streets,  situations  and  circum- 
stances might  frequently  arise,  where  a  deviation  from  what  is  called  the  law 
of  the  road,  would  not  only  be  justifiable,  but  absolutely  necessary.  Where 
the  defendant  was  driving  on  the  wrong  side  of  the  road,  which  was  of  con- 
siderable breadth,  and  the  plaintiff's  servant,  who  was  ou  horseback,  without 
any  reason,  crossed  over  to  the  side  on  which  the  defendant  was  driving,  and 
on  endeavouring  to  pa^s,  his  horse  was  killed,  Ld.  Kenyon  held,  that  it  was 
putting  himself  voluntarily  into  danger,  and  that  the  injury  was  of  his  own 
seeking;  but  the  jury  found  a  verdict  for  the  plaiLtilf,  which  the  K.  B. 
refui^ed  to  disturb.  Cruden  v.  Fenthim,  2  Esp.  685.  And  although  a  person 
is  not  bound  to  confine  himself  to  his  proper  side  of  the  road,  yet,  if  he  do 
not,  he  is  bound  to  use  a  greater  degree  of  caution,  than  if  he  kept  the  proper 
side.  Pluckivell  v.  ]17/so;i,  5  C.  «fc  P.  375.  And,  generally,  disobedience  to 
the  rule  is  evidence  against  the  diiver,  as  between  the  two  carriages;  but  in 
the  case  of  an  injury  to  a  jDerson  crossing  on  foot,  it  is  not  evidence  against  the 
driver.  Lloyd  v.  Oglebij,  5  C.  B.,  N.  S.  667.  It  may  be  observed,  that 
in  the  case  of  highways,  not  legulated  by  special  acts,  the  law  of  the  road,  is 
a  statutory  enactment  undar  5  &  6  W.  -4,  c.  50,  s.  78.  The  word  "carriage" 
in  that  act  includes  a  bicvcle,  tricycle,  velocipede,  or  other  similar  machine ; 
51  &  52  V.  c.  41,  s.  So  (1).  See  also  Taylor  v.  iloodivin,  4  Q.  B.  1).  228. 
Foot  passengers,  in  crossing  a  highway,  are  bound  to  take  due  caution  to 
avoid  vehicles,  and  the  drivers  of  vehicles,  are  bound  to  take  duti  caution 
;to  avoid  foot  passengers.     Cotton  v.  Wood,  ante,  p.  779. 

In  order  to  subject  the  master  to  damages,  it  must  appear  that  there  has 
been  something  to  blame  on  the  part  of  his  servant;  and  he  is  blameable  if 
he  have  not  exercised  the  best  and  soundest  judgment  on  the  subject;  j^^r 
Ld.  EUenborough,  C.  J.,  Jackson  v.  ToUett,  2  Stark.  39.  The  coachman 
must  have  competent  skill,  and  must  use  that  skill  with  diligence ;  he  must 
be  well  acquainted  with  the  road, on  which  he  undertakes  to  drive;  he  must 
be  provided  with  steady  horses,  a  coach  and  harness  of  sufticient  strength, 
and  properly  made,  and  also  with  lights  by  night ;  ^;er  Best,  C.J.,  Crofts  v. 
Waterhouse,  3  Bing.  321.  If  the  driver  may  adopt  either  of  two  courses,  one 
of  which  is  safe  and  the  other  hazardous,  and  he  elect  the  latter,  he  is 
responsible  for  the  mischief  which  ensues.  Mayhew  v.  Boyce,  1  Stark.  423. 
If  tlie  driver  of  a  stage-coach,  neglect  to  inform  an  outside  passenger  of  his 
danger,  where  the  way  passes  through  a  low  archway,  the  owner  of  the 
coacli  is  liable  for  the  injury.  Dudley  v.  Smith,  1  Camp.  167.  A  passenger, 
being,  in  consequence  of  the  negligence  of  the  defendant,  placed  in  a  situation, 
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which  obliges  him  to  adopt  the  alternative  of  leaping  from  the  coach  or 
remaining  at  certain  peril,  leaps  and  is  hurt,  the  defendant  is  liable,  if  it 
apjDear  that  the  leaping  was  on  the  whole  a  prudent  precaution  for  the 
purpose  of  self-preservation.  Mayliew  v.  Boyce,  a«;e,p.  770.  But  if  the  defend- 
ant's negligence  merely  inflict  a  slight  inconvenience  on  the  plaintiff,  and 
he  choose  to  endeavour  to  escape  the  inconvenience,  by  exposing  himself  to 
considerable  danger,  he  must,  do  so  at  his  own  peril.  Adams  v.  Lancashire, 
&c.  By.  Co.,  L.  E.,  4  C.  P.  739.  The  principle  of  this  case  was  approved  in 
Gee  V.  Metropolitan  By.  Co.,  L.  E.,  8  Q.  B.  161,  Ex.  Ch.  These  two  cases 
are  cited  pos^,  p.  797. 

Where  the  plaintilf  rests  his  case  on  the  jiresumption  of  negligence,  arising 
I'rom  the  fact  of  the  coach  breaking  down,  tlie  defendant  may  show,  that  the 
coach  was  examined  a  few  days  before  the  accident,  and  no  flaw  discovered  ; 
and  that  the  coachman,  a  skilful  driver,  was  driving  in  the  usual  track,  and 
at  a  moderate  jiace,  though  this,  of  course,  is  not  conclusive  evidence. 
Christie  v.  Griggs,  2  Camp.  81. 

The  defendant  may  show  that  the  immediate  and  proximate  cause  of  the 
injury,  was  the  unskilfulness  or  negligence  of  the  plaintiff",  or,  as  it  is  usually 
expressed,  that  the  plaintiff'  has  been  suilty  of  contributory  negligence. 
Flower  v.  Adam,  2  Taunt.  315;  Williams  v.  Holland,  10  Bing.  112; 
Vennall  v.  Garner,  1  Cr.  &  M.  21;  Marriott  v.  Stanley,  1  M.  &  Gr.  568; 
Adams  Y.Lancashire,  &c..  By.  Co.,  ante,  p.  780;  Holden  v,  Liverpool  Gas  Co., 
3  C.  B.  1,  x^ost,  ]).  794.  But,  "although  there  may  have  been  negligence,  on 
the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's  negligence,  he  is 
entitled  to  recover ;  if  by  ordinary  care  he  might  have  avoided  them,  he  is 
the  author  of  his  own  wrong."  Bridge  v.  Gd.  Junction  By.  Co.,  3  M.  &  W, 
244,  248,  per  Parke,  B.  Accord.  Tuff  v.  Warman,  2  U.  B.,  N.  S.  740; 
26  L.  J.,  C.  P.  263;  5  C.  B.,  N.  S.  573;  27  L.  J.,  C.  P.  322,  Ex.  Ch. ;  The 
Vera  Cruz,  9  P.  D.  88,  93,  94;  The  Monte  Bosa,  (1893)  P.  23.  So,  the 
plaintiff"  is  entitled  to  recover,  if  the  defendant  might,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  consequences  of  the  neglect, 
or  carelessness,  of  the  plaintiff".  S.  C. ;  Badley  v.  L.  &■  N.  W.  By.  Co.,  1 
Ap.  Ca.  754,  D.  P.  Thus,  if  the  plaintiff",  or  hia  driver,  drive  furiously,  yet 
if  the  jury  find,  that  the  collision  was  ov\ing  to  the  defendant's  fault,  the 
plaintiff  ought  to  recover,  although,  if  he  had  been  driving  slowly,  he 
might  have  avoided  the  elfect  of  the  collision.  Bighy  v.  Hewitt,  5  Exch. 
240.  Where  the  plaintiff"  had  improperly  left  an  ass  on  the  high  road, 
and  the  defendant,  by  negligently  driving  too  fast,  ran  over  and  killed  it, 
he  was  held  liable  to  the  owner  of  the  ass.  Davies  v.  Mann,  10  M.  &  W.  546. 
So,  where  an  object,  as  an  oyster  bed,  or  a  jetty,  are  illegally  situated  in 
a  navigable  river,  so  as  to  obstruct  it,  and  thereby  create  a  public  nuisance, 
a  private  person  is  liable  to  the  owner  of  the  object,  if  he  negligently 
navigate  his  ships,  so  as  unnecessarily  to  injure  the  object.  Colchester, 
Mayor  of  v.  Brooke,  7  Q.  B.  339 ;  Dimes  v.  Pciley,  15  Q.  13.  276 ;  19  L.  J., 
Q.  B.  449.  See  also  Spaight  v.  Tedcasth,  6  Ap.  Ca.  217,  D.  P. ;  Child  v. 
Hearn,  L.  E.,  9  Ex.  176,  j'ost,  \\  795,  and  other  cases  cited  post,\)'g.  785,  786. 
As  to  (mus  of  proof,  see  hlattery  v.  Dublin,  WicJchnv,  <C'c.  By.  Co.,  3  Ap.  Ca. 
1155,  D.  P.;  Davey  v.  L.  tfc  S.  W.  By.  Co.,  12  Q.  B.  D.  70,  C.  A.;  Wakelin 
V.  L.  &  S.  W.  By.  Co.,  12  Ap.  Ca.  41,  D.  P.  Negligence,  and  want  of  care, 
on  the  part  of  the  person,  A.,  who  drives  the  carriage,  or  conducts  the  vessel, 
in  which  the  jjlaintiff  is,  is  not  equivalent,  in  respect  of  liability,  to  the 
plaintiffs  own  ueglinence,  tmless  A.  is  cither  the  servant  or  agent  of  the 
plaintiff.  The  Bernina  (2),  12  P.  1).  58,  C.  A. ;  13  Ap.  Ca.  1,  D.  P.,  over- 
ruling Thorogood  v.  Bryan,  and  Cattlin  v.  J/ills,  8  C.  B.  115,  123;  and 
Armstrong  v.  Jj'incashire  cfe  Yorkshire  By.  Co.,  L.  E.,  10  Ex.  47.     As  to 
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wlioii  tiio  iilaintifl  cannot  recover  on  the  ground  that  ho  took  the  risk  on 
liimpclf,  ill  iiccoiilanco  with  the  maxim  *^  volenti  non  fit  injuria,"  vide  jjost, 
\>]K  7'JH,  SOI,  H05. 

A  ilonlit  has  been  expressed,  wliether  the  negligence  of  the  jtlaintift"  be 
a  defence,  except  ■\vliere  the  action  is  founded  in  tort,  and  not  on  contract. 
.See  Martin  v.  Gt.  X.  lit/.  Co.,  16  C.  B.  17U;  24  L.  J.,  C.  T.  200;  and  Welh 
V.  Paije,  y  M.  Sc  Gr.  lOG,  cited  unte.,  p.  C51. 

Wliero  the  defendant  negligently  left  a  cart  and  horse  in  a  public  street, 
and  one  of  two  cliildrcn  improperly  playing  with  the  cart,  met  with  an 
accident,  by  falling  from  it,  wlulst  the  other  was  driving  the  horse  on,  it  was 
held  that  the  injured  cliild  might  sue  the  defendant  for  the  negligence. 
Lynch  v.  Nardin,  1  Q.  B.  29.  But  the  liability  here  seems  to  have  turned 
on  the  tender  age  of  the  plaintiff;  for,  if  he  had  been  a  grown-up  pjerson, 
the  injury  would  have  been  ascribed  to  his  own  act,  and  the  action  would 
have  failed.  Lyyo  v.  Neiclold,  9  Exch.  302;  23  L.  J.,  Ex.  108.  And 
contributory  negligence,  will  deprive  a  child  of  his  right  of  action.  In  these 
cases  two  children,  A.  and  II.  respectively,  were  plaintiffs;  the  defendants 
"had  placed  the  wooden  lid  of  a  cellar  against  the  wall  of  a  public  street ; 
H.'s  dress  caught  the  lid,  with  which  he  was  jilaying,  and  it  fell  down, 
and  injured  both  him  and  A.;  it  was  held  that  the  defendants  were 
not  liable  for  the  injury  to  H.,  and  their  liability  for  the  injury  to  A., 
ilejiended  upon  whether  H.  and  A.  were  playing  together  as  joint  actors. 
Abbott  V.  Macfie  and  llwihes  v.  Id.,  2  H.  &  C.  744 ;  33  L,  J.,  Ex.  177.  See 
further  Sinyleton  v.  E.  Cuuntics  lly,  Co.,  7  C.  B.,  X.  S.  237,  post,  p.  795. 
r>ut  where  a  highway  was  separated  from  the  defendant's  land  by  his  fence, 
which  was  so  (lefective  as  to  be  a  nuisance,  and  a  child,  D.,  who  was  on  the 
highway,  put  his  foot  on  the  fence  which  then  fell  over  and  injured  him,  it 
was  held  that  the  defendant  was  liable.  Jlarrold  v.  Watney,  (18i)8)  2  Q.  B. 
320,  C.  A.  A  woman,  with  a  child  five  years  old  in  her  care,  after  taking 
tickets  for  herself  and  child,  crossed  the  rail,  when  a  train  was  in  sight, 
whereby  she  was  killed  and  the  child  hurt;  the  jury  found  that  there  was 
negligence  of  the  company's  servants,  and  also  negligence  of  the  deceased ;. 
it  was  held  that  the  child  was  so  identified  with  the  deceased,  that  it  could 
not  recover  compensation.  Waite  v.  iV.  E.  lb/.  Co.,  E.  B.  &  E.  719;  27 
L.  J.,  Q.  B.  117 ;  Ex.  Ch.  E.  B.  &  E.  728  ;  28  L.  J.,  Q.  B.  258. 

Tlic;  obligation  of  railway  companies,  to  carry  mails  and  post-office 
servants  in  charge  of  them,  is  founded  on  statute  and  not  contract,  though 
the  terms  are  settled  by  contract,  between  the  postmaster-general  and  the 
companies;  and  they  are  bound  to  carry  the  servants  with  due  care;  and  if 
an  injury  hai)i)en  to  one,  by  negligence  of  the  compan\',  the  servant  may  sue 
them ;  and  if  the  accident  happen  by  the  ])Iaintiirs  negligenca  it  is  a  defence. 
CoUett  V.  L.  &  N.  W.  By.  Co.,  16  Q.  B.  984 ;  20  L.  J.,  Q.  B.  411. 

It  seems,  that  if  the  injury  is  occasioned  by  the  contributory  wrong  of  a 
third  person,  this  affords  no  defence.  See  Abbott  v.  Macfie,  siq^ra ;  Harrison 
V.  at.  N.  By.  Co.,  3  II.  &  C.  231 ;  33  L.  J.,  Ex.  266 ;  llill  v.  New  Biver  Co., 
9  B.  &  S.  303,  ante,  p.  771 ;   Clark  v.  Chambers,  3  Q.  B.  D.  327. 

Where  the  defendants,  while  the  i^laintiff  is  driving  his  cattle  across  the 
defendant's  line  at  a  level  crossing,  negligently  ran  trucks  down  the  line,  and 
thereby  separated  and  frightened  the  cattle,  so  that  the  plaiutitf  lost  control 
of  them,  and  the  cattle,  in  consequence,  and  without  the  plaintifl's  default, 
strayed,  and  were  injured,  it  was  held  that  the  injury  was  the  direct  result 
of  the  defendant's  act,  and  that  they  were  liable  for  the  damage  thereby 
caused.  Sneesby  v.  Lancashire  &  Yorkshire  By.  Co.,  L.  K.,  9  Q.  B.  263;  1 
Q.  B.  D.  42,  C.  A. 

The  obligations  of  carriers  of  goods  or  passengers,  as  founded  on  contract,, 
have  been  already  considered  under  a  former  head.     Ante,  pp.  631,  651. 
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Where  Ly  one  act  of  negligence,  jiersonal  injury  is  caused  to  A.,  and  also 
damage  to  his  carriage,  it  has  been  held  that  he  may  bring  successive  actions  for 
this  damage,  and  for  the  personal  injury ;  and  recovery  for  the  former  is  no  bar 
to  a  recovery  for  the  latter.  Bnmsden  v.  Ilumplirey,  14  Q.  B.  D.  141,  C.  A. ; 
accord.  Darley  Main  Colliery  Co.  v.  Mitchell,  11  Ap.  Ca.  144,  per  Ld.  Bramwell. 

Damages.']  In  estimating  the  damages  recoverable  for  a  personal  injury 
caused  by  negligence,  the  jury  "  must  not  attempt  to  give  damages,  to  the 
full  amount  of  a  perfect  compensation,  for  the  pecuniary  injury,  but  must 
take  a  reasonable  view  of  the  case,  and  give  what  they  consider  under  all  the 
circumstances,  a  fair  compensation."  Bowley  v.  L.  &  N.  W.  Bij.  Co.,  L.  II. 
8  Ex.  221,  231,  per  Brett,  J.,  adopted  per  Cur  in  Phillips  v.  L.  tf-  ,S'.  W.  By. 
Co.,  4  Q.  B.  I).  406  ;  affirm.  5  Q.  B.  D.  78,  C.  A.  Accord.  S.  C,  5  C.  P.  D.  280, 
C.  A. ;  and  Johnston  v.  Gt.  W.  By.  Co.,  (1904)  2  K.  B.  250  C.  A.  The 
jury  may  take  into  account,  any  reasonable  prospect  of  increased  income, 
which  the  plaintiff  had,  and  of  which  he  has  been  deprived  bv  the  injury. 
Fair  v.  L.  &  N.  W.  By.  Co.,  18  W.  E.  66,  M.  T.  1869,  Q.  B.  they  are  not 
to  take  into  account,  any  sum  the  plaintiff  has  received,  under  a  policy  of  insur- 
ance against  accidents.  Bradhurn  v.  Gt.  W.  By.  Co.,  L.  R.  10  Ex.  1.  See 
further,  cases  cited  p>ost,  pp.  811,  812.  Damages  resulting  from  a  nervous 
shock,  caused  by  fright  without  actual  impact  are  recoverable  if  the  plaintiff 
has  sustained  physical  injury.  DuUeu  v.  White,  (1901)  2  K.  B.  669,  not 
following  Victorian  By.  Comrs.  v.  Coulfas,  13  Ap.  Ca.  292,  J.  C,  where  it 
was  held  that  such  damages  were  too  remote. 

Where  a  husband  sued,  quod  consortium  amisit,  for  an  injury  caused  to  his 
wife,  by  the  defendant's  wrongful  act,  and  the  wife  died  in  consequence, 
Ld.  EUenborough  held,  that  the  plaintiff  could  only  recover  damages  for  loss 
■up  to  the  time  of  the  wife's  death,  on  the  ground  that  at  common  law,  "in 
a  civil  court  the  death  of  a  human  being,  could  not  be  complained  of  as  an 
injury."  Baker  v.  Bolton,  1  Camp.  493.  On  this  principle  a  master  cannot 
sue  quod  servitium  amisit,  when  through  the  defendant's  negligence,  the 
servant  was  killed  on  the  spot.  Osborn  v.  Gillett,  L.  E.,  8  Ex.  88 ;  accord. 
Clark  v.  L.  Gen.  Omnibus  Co.,  (1906)  2  K.  B.  648,  C.  A.  Nor  can  a  father 
recover  the  funeral  expenses  of  an  infant  daughter,  so  killed,  who  was  residing 
with  him  at  the  time  of  her  death.     S.  C. 

In  an  action  against  a  stranger  for  loss  of  goods  occasioned  by  his  negli- 
gence, the  bailee  in  possession  can  recover  the  value  of  the  goods,  although 
he  would  have  had  a  good  answer  to  an  action  by  the  bailor  for  damages  for 
the  loss  of  the  thing  bailed.  TJw  Winkfeld,  (1902)  P.  42,  C.  A.,  overruling 
Claridge  v.  ;S'.  Staffordshire  Tramway  Co.,  (1892)  1  Q.  B.  422. 

Negligent  Navigation  of  Ships. 

Many  cases  have  been  decided  on  collision  of  ships,  both  in  the  courts  of 
common  law  and  Admiralty  Court,  and  several  acts,  for  regulating  the  navi- 
gation of  British  shijiping,  have  from  time  to  time  been  passed.  These  are 
now  repealed  by  the  Merchant  Shipping  Act,  1894,*  57  &  58  V.  c.  GO,  which 
re-enacts  the  provisions  of  the  previous  acts  which  were  in  force  in  a  consoli- 
dated form. 

The  M.  Ship.  Act,  1894,  Part.  V.,  contains  provisions  for  the  safety  of 
ships,  and  sects.  418-424  relate  to  the  prevention  of  collisions.  By  sect. 
418  (1),  His  "Majesty  may,  oir  the  joint  recommendation  of  the  Admiralty 
and  the  Board  of  Trade,  by  order  in  Council,  make  regulations  ibr  the 
prevention  of  collisions  at  sea,  and  may  thereby  regulate  the  lights  to  be 
carried  and  exhibited,  the  fog  signals  to  be  carried  and  used,  and  the  steering 
and  sailing  rules  to  be  observed,  by  ships,  and  those  regulations  (in  this  act 
*  Cited  for  brevity  as  M.  Ship.  Act,  1894. 
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ret'eiToil  to  as  the  collision  regulation.s)  shall  have  cfl'ect  as  if  enacted  in  this 
act."  (2)  "The  collision  regulations  tugcther  witli  the  provisions  of  this 
part  of  this  act  relating  thereto,  or  otherwise  relating  to  collisions,  shall  be 
observed  by  all  foreign  ships  within  British  juri^^diction,"  and  (sect.  424)  by 
consent  of  anj*  foreign  country  that  the  regulations  may  be  extended  to  the 
ships  of  such  country  generally,  an  Order  in  Council  may  be  made  extending 
them  to  siicli  ships  as  if  they  were  British  ships.  Under  the  power  conferred 
by  sect.  418  the  present  regulations  for  ])reventing  collisions  at  sea  were 
made  by  Order  in  Council,  of  Nov.  27th,  IH'JG.  They  will  be  found  at  (189G) 
P.  ."307  et  sc'/.  These  regulations  were  extended  to  the  ships  of  most  foreign 
nations,  when  not  within  the  jurisdiction  of  the  country  of  the  shij),  by  Order 
in  Council,  Hay  18th,  1897.   "  Sec  London  Gazette,  May  21st,  1897,  p.  2826. 

By  sect.  419" (1),  "all  owners  and  masters  of  ships  shall  obey  the  collision 
regulations,  and  shall  not  carry  or  exhibit  any  other  lights  or  use  any_ other 
fog  signals  than  such  as  are  required  by  those  regulations;"  (3)  "  if  any 
damage  to  person  or  property  arises  from  ttie  non-observance  by  any  ship  of 
any  of  the  collision  regulations,  the  damage  shall  be  deemed  to  have  been 
occasioned  by  the  willul  default  of  the  person,  in  charge  of  the  deck  of  the 
ship  at  the  time,  unless  it  is  shown,  to  the  satisfaction  of  the  court,  that  the 
circumstar.cts  of  the  case  made  a  departure  from  the  regulation  necessary  ;  " 
(4)  where  in  a  case  of  collision,  it  is  proved  to  the  court  before  which  tlie 
case  is  tried,  that  any  of  the  collision  regulations  have  been  infringed,  the 
ship  by  which  such  regulation  has  been  infringed  shall  be  deemed  to  be  in 
fault,  unless  it  is  shown  to  the  satisl'action  of  the  court,  that  the  circum- 
stances of  tiie  case,  made  departure  from  the  regulation  necessary." 

By  sect.  421  (1),  in  the  case  of  any  harbour,  river,  or  other  inland  naviga- 
tion, local  rules  concerning  lights,  signals,  and  the  steps  for  avoiding  collision, 
made  under  any  lo.  al  act,  are  allowed,  and  (2),  in  tlie  absence  of  such  act, 
may  be  made  by  Order  in  Council,  and  are  then  to  have  the  same  effect,  as 
the  collision  regulations. 

By  sect.  422  (1),  in  cases  of  collision,  the  person  in  charge  of  each  ship,  is 
(<i)  to  render  to  the  other,  such  assistance  as  may  be  practicable  and  neces- 
sary ;  and  (b)  to  give  the  name  of  his  vessel,  and  of  her  port,  ifcc,  to  the 
person  in  charge  of  the  othi  r  vessel ;  and  (2)  if  he,  without  excuse,  fails  to 
do  so,  the  collision,  in  the  absence  of  proof  to  the  contrary,  shall  be  deemed 
to  have  been  caused  by  his  fault. 

By  sect.  742  the  word  "  ship  "  includes  every  description  of  vessel  used  in 
navigation  not  ])ropelled  by  oars. 

Under  sect.  419  (4),  when  a  ship  has  infringed  any  of  the  collision  regula- 
tions, and  a  collision  has  happened,  it  is  no  defence  that  the  intringemeut,  it 
it  might  have  contributed  to  the  collision,  did  not  in  fact  do  so ;  The  Khedive, 
5  Ap.  Ca.  870,  D.  P. ;  The  Arldoiv,  9  Ap.  Ca.  136,  P.  C. ;  The  Fanny  M. 
CarviU,  13  Ap.  Ca.  455,  n. ;  2  Asp.  Mar.  Law  Cas.  565,  569,  per  J.  C. ;  but  it 
is  a  defence,  that  the  infringement  was  such,  that  it  could  not  possibly  have 
contributed  to  the  collision";  S.  C. ;  TJie  EiKjIhhinan,  3  P.  D.  18  ;  The  Duke 
of  Bucchuqh,  15  P.  U.  86,  C.  A,;  on  appeal,  suh  num.  Eastern  S.S.  Co.  v. 
Smith,  (1891)  A.  C.  310,  D.  P.,  this  principle  was  affirmed,  though  the 
judgment  in  C.  A.  was  reversed  on  the  facts;  or  that  it  was  the  only 
manoeuvre  which  offered  any  chance  of  avoiding  danger,  which  was  other- 
wise inevitable  ;  The  Benares,  9  P.  D.  1*!,  C.  A.  ;  or  that  the  circumstances 
were  such  that  a  competent  seaman,  exercising  reasonable  care,  would  not 
have  discovered  that  the  regulation  was  applicable.  'The  Theodore  II.  Hand, 
12  Ap.  Ca.  247,  D.  P.  Where  the  master  of  a  tow  V.  is  in  a  position  to 
control  the  tug,  and  the  latter  infringes  the  regulations,  the  V.  is  "deemed  to 
be  in  fault."  The  Devonian,  (1901)  P.  221.  As  to  damages  where  the  other 
vessel  is  also  in  fault,  sec  The  Ilibernia,  post,  p.  788.     Sect.  419  (4)  does  not 
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apply  to  the  Rules  for  Navigation  of  the  River  Thames.  The  Harton,  9  P.  D. 
44 ;  Cayzer  v.  Carron  Co.,  otherwise  The  Margaret,  9  Ap.  Ca.  873,  D.  P. 
The  rules  now  in  force  are  those  of  1898  ;  they  will  be  found  in  Marsden  ou 
Collisions  at  sea,  5th  ed.,  App.  p.  523:  see  thereon  S.  CO.;  Tlie  Ovingdean, 
Grange,  (1902)  P.  208,  C.  A. 

A  vessel  with  her  anchor  down,  but  not  actually  holden  by  it-,  is  "  under 
way,"  within  the  meaning  of  Regulations,  art.  G,  and  is  bound  to  exhibit 
coloured  lights.  The  Esk,  L.  R.,  2  Adm.  350.  A  steam  tug  hove  to,  with 
her  engines  stopped,  is  hound  to  keep  out  of  the  way  of  a  sailing  vessel, 
under  art.  17.  The  Jennie  S.  Barker,  L.  R.,  4  Ad.  456.  It  would  seem 
that  no  action  lies  against  the  owner  of  a  transport,,  in  the  employment  of 
the  Crown,  for  a  collision,  happening  in  the  execution  of  the  orders  of  an 
officer  of  the  royal  navy,  in  command  of  the  ship.  Hodghinson  v.  Fernie,  3 
C.  B.,  N.  S.  889 ;  26  L.  J.,  C.  P.  217.  As  to  the  liability  of  H.M.  ships  of 
war  for  damage  caused  by  not  following  the  collision  regulations,  see  H.M.S. 
Sans  Pareil,  (1900)  P.  267,  C.  A. 

In  sect.  442,  "  Person  in  charge,"  means  the  master,  even  though  there  is 
a  pilot  on  board,  by  compulsion  of  law ;  The  Queen,  L.  R.,  2  Adm.  354 ;  and 
in  charge  during  any  time  life  could  have  been  saved;  Ex j^te.  Ferguson, 
L.  R,,  6  Q.  B.  2S0 ;  but  there  is  proof  to  the  contrary,  within  Id.  (2)  when 
such  pilot  is  alone  to  blame.  The  Sussex,  (1904)  P.  236.  Sect.  742  does  not 
exclude  vessels  propelled  by  oars.  S.  C.  "  Every  vessel  that  substantially 
goes  to  sea,  is  a  ship."  S.  C.,  Id.  291.  And  conversely,  one  that  does  not 
ordinarily  proceed  to  sea  is  not  a  ship.  The  C.  S.  Butler,  L.  R.,  4  Adm.  238. 
A  hopper-barge  is  a  ship.     Tlie  Mac,  7  P.  D.  126,  C.  A. 

By  sect.  633,  neither  owner  nor  master,  is  liable  for  loss  or  damage, 
occasioned  by  the  fault  or  incapacity  of  a  qualified  pilot  acting  in  charge  of 
the  ship,  within  any  district,  where  the  employment  of  one  is  compulsory. 
This  section  is  in  nffirmauce  of  the  common  law.  The  Hector,  8  P.  D.  218, 
224,  ^36?'  Brett,  M.R.  And  where  pilotage  is  compulsory  by  the  law  of  a 
"foreign  country  in  which  the  collision  occurs,  the  master  and  owner,  are  also 
exempt  from  liability  in  our  courts,  even  though  this  would  not  be  so,  by  the 
law  of  that  country.  The  Halley,  L.  R.,  2  P.  C.  193.  The  exemption 
applies,  even  where  the  vessel  doing  the  damage,  was  in  tow.  The  Ocean 
Wave,  L.  R.,  3  P.  C.  205.  But  not  to  injurj^  done  by  the  tug.  The  Mary, 
5  P.  D.  14.  In  order,  however,  to  take  advantage  of  these  exemptions  from 
liability,  there  must  have  been  no  fault,  on  the  part  of  the  master  and  crew, 
which  might  have  been  conducive  to  the  damage,  though  the  onus  of  proving 
such  default  is  in  the  first  instance  ou  the  plaintiffs.  Clyde  Navigation  Co. 
v.  Barclay,  1  A]).  Ca.  790,  D.  P.,  explaining  The  lona,  L.  R.  1  P.  C.  426 ; 
The  Velasquez,  Id.  494 ;  The  Indus,  12  P.  D.  46,  C.  A.  It  is  the  duty  of  the 
pilot  to  attend  to  the  navigation  of  the  ship,  and  of  the  master  and  crew  to 
keep  a  good  look-out ;  The  lona,  su,pra ;  the  latter  are  to  obey  the  pilot's 
orders,  relating  to  the  navigation.  The  City  of  Canibrid'je,  L.  R.  5  P.  C.  451. 
The  owners  are  not  liable  if  the  pilot  follow  a  suggestion  of  the  master  which 
causes  the  damage.  The  Oahfield,  11  P.  D.  34.  The  same  principles  apply 
to  a  ship  entering  a  liarbour  under  the  direction  of  the  harbour  master. 
The  Cynthia,  2  P.  D,  52;  The  Mystery,  (1902)  P.  115.  A  steam  tug  towing 
a  vessel,  which  is  compulsorily  in  charge  of  a  pilot,  must  obey  the  pilot's 
orders.  Spaight  v.  Tedcasf/e,  6  Ap.  Ca.  217,  D.  P.  The  order  of  the  pilot 
will  not  exonerate  the  shipowner  from  liability  for  exhibiting  otlier  than  the 
statutory  lights.     The  Itipon,  10  P.  D.  65. 

Where  a  pilot  has  been  compulsorily  taken  on  board  a  vessel,  ho  does  not 
become  the  servant  of  tlie  owners,  so  as  to  make  them  liable  for  a  collision, 
caused  by  his  negligence,  at  a  place  where  pilotage  was  not  compulsory, 
provided  the  place  is  within  the  pilotage  district.    General  S.  Navigation  Ca. 
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V.  British,  .L-c.  ,S'.  Navitiation  Co.,  L.  E.  3  Ex.  O.'JO;  L.  R.,  1  Ex.  238,  Ex. 
Cli. ;  and  see  Laceij  v.  Ini/ram,  (J  M.  (&  W.  oO'J.  Tiie  apparent  discrepancy 
between  this  case  and  2'he  Stctliu,  B.  «fc  L.  109,  is  explained  in  T/ie  Lion, 
L.  11.,  2  P.  C.  525,  531.  Where  the  pilot,  although  conipulsorily  taken  on 
board,  is  not  conipulsorily  in  chargu,  but  is  a  mere  adviser  of  the  master,  tlie 
owner  is  not  exonerated  from  liability.  The  Gutj  MunncrliKj,  7  1'.  D.  1.32, 
0.  A.;   The  J)a/li,i</(on,  (1003)  1'.  77. 

Pilotage  is  rendered  compulsory  by  several  local  and  personal  acts ;  the 
pfTect  of  these,  is  retaiiie<l  by  the  M.  Ship.  Act,  1804  (57  &  58  V.  c.  GO),  8. 
<;03  (1).  See  Jiodfi(/Hes  v.  Melhnish,  10  Exch.  110;  24  L.  J.,  Ex.  2G  ;  Tyiie 
Improvement  Commissioners  v.  General  S.  Navigation  Co.,  L.  P.,  2  Q.  B.  65  ; 
The  Maria,  L.  P.,  1  Adm.'358;  'J'he  City  vf  Camlridye,  ante,  p.  784.  The 
general  provision  on  this  subject  is  sect.  G04  (1),  which  enacts,  that  the  master 
of  every  ship,  carrying  passengers  between  any  place,  in  the  British  Islands, 
and  any  other  place  so  situate,  when  navigating  upon  any  waters,  situate 
within  the  limits  of  any  district  for  which  pilots  are  licensed,  by  any  pilotage 
authority,  under  the  provisions  of  that  or  of  any  other  act,  or  upon  any  part 
thereof  so  situate,  shall,  unless  he  or  his  mate  has  a  pilotage  certificate,  or  a 
certificate  under  this  section,  ajiplicable  to  the  district  and  ship,  employ  a 
licensed  pilot.  Such  certificate  is  not  granted  within  the  section,  until  it  has 
been  delivered  out  of  the  office  to  the  master.  The  KiUarney,  1  Lush.  427  ; 
30  L.  J.,  P.  M.  Sz  A.  41,  With  regard  to  the  jurisdiction  to  grant  licences, 
see  Ilossack  v.  Gray,  34  L.  J.,  M.  C.  200,  Q.  B.  The  payment  of  a  fare  is 
necessary  to  constitute  a  passenger,  within  the  meaning  of  the  section.  The 
Lion,  L.  P.,  2  P.  C.  525. 

As  to  liability  of  the  managing  owner,  registered  as  such,  under  the  M. 
Ship.  Act,  1804,  s.  59,  for  negligence  of  the  master  of  ship,  sec  Steel  v.  Lester, 
3  C.  P.  D.  121. 

The  common  law  liability  of  the  master,  as  such,  for  the  negligence  of 
himself  or  his  crew,  is  unaflectcd  by  the  abjve  provisions,  exce])t  in  case  of 
the  compulsory  employment  of  a  pilot.  See  ante,  p.  472  ;  Story  on  Agency, 
ss.  315,  317.  It  seems  that  salvage  services  to  a  vessel  in  distress  fall  within 
the  ordinary  scope  of  the  master's  duties,  and  that  the  owners  will  be  liable 
if  the  master  negligently  bring  his  own  ship  into  collision  with,  and  so  sink, 
the  other  vessel.     The  Thetis,  L.  P.,  2  Adm.  3G5. 

The  plaintiffs  may  sue  for  injury  to  cargo,  although  they  have  indorsed 
away  their  bills  of  lading  to  secure  advances;  the  money  recovered  is  for  the 
benefit  of  the  persons  proved  to  be  entitled  thereto.  The  Glamorganshire, 
13  A  p.  Ca.  454,  J.  C. 

By  section  458,  in  every  contract  of  service  between  the  owner  and  master 
or  seamen  or  apprentice,  there  shall  be  implied,  notwithstanding  any  agree- 
ment to  the  contrary,  an  obligation  on  t.he  jjart  of  the  owner,  that  he  and  the 
master,  ifcc,  shall  use  all  reasonable  means  to  insure  the  seaworthiness  of  the 
ship  for  the  voyage  when  it  commences,  and  to  keep  her  in  a  seaworthy  con- 
dition during  the  voyage.  A  ship  proj)erly  equipped  for  encountering  ordinary 
sea  perils  does  not  become  uuseaworthy  within  this  section  because  the  master 
neglected  to  use  part  of  her  equipment.  Iledley  v.  Finhiey  &  Sons  S.S.  Co., 
(1804)  A.  C.  222. 

The  following  cases  decided  on  the  common  law  may  be  found  useful  in 
cases  where  the  above  acts  and  regulations  do  not  apply. 

Where  the  collision  arose  through  inevitable  accident,  the  defendant  is  not 
liable;  inevitable  accidt^nt  is  that  which  the  person  charged  with  the  offence 
could  not  possibly  prevent  by  the  exercise  of  ordinarv  care,  caution,  and 
maritime  skill.  The  Marpesia,  L.  P.,  4  P.  C.  212,  220;'  The  Alhano,  (1802) 
P.    310,  pt;-   Fry  &;   Loi)cs,    L.-.IJ. ;    Ld.   Esher,   M.P.,   holding   that   the 
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defenilant,  ia  order  to  prove  the  defence,  must  show  that  something 
happened  over  which  he  had  no  control,  and  tlie  effect  of  which  could  not 
have  been  avoided  by  the  "  greatest  care  and  skill."  Id.  429.  The  onus 
of  proving  the  defence,  is  only  thrown  on  the  defendant,  when  a  'prima  facie 
case  of  negligence,  and  want  of  due  seamanship,  is  shown  against  him ; 
for  the  plaintiff  is  bound  to  prove  the  defendant's  negligence,  as  part  of 
his  case.  Tlie  Marpesia,  ante,  p.  785.  Where  there  is  ?i  prirad  facie  case  of 
negligence  the  defendant  must  rebut  it  by  showing  that  the  cause  of  the 
accident  was  not  produced  by  hira,  and  that  he  could  not  avoid  its  results. 
The  defendant  is  not  liable  for  damages  caused  by  the  mere  failure  of 
machinery  to  act ;  but  the  use  of  it  after  a  similar  prior  failure  may  be 
evidence  of  negligence.  Tlie  European,  10  P.  D.  99.  See  also  The  Merchant 
Prince,  (1892)  P.  9  ;  Id.  179,  C.  A. 

Where  the  plaintiff  has,  by  his  own  culpable  negligence,  substantially 
contributed  to  the  accident,  he  cnnnot  recover.  Vennall  v.  Garner,  1 
Cr.  tfe  M.  21 ;  Smith  v.  Dohson,  3  M.  &  Gr.  59.  But,  though  the  plaintiff 
might  have  avoided  collision,  yet  he  may  recover,  if,  imder  the  circum- 
stances, the  plaintiff'  had  a  right  to  presume  that  the  defendant  would  have 
given  wav,  and  so  preventd  the  accident.  VtnnaUx.  Oarncr,  siqn-a;  Tiif 
V.  Warman,  5  C.  13.,  N.  S.  573;  27  L.  J.,  C.  P.  322,  Ex.  Ch.  See  also 
Chadwick  v.  Dublin  Pacl-et  Co.,  6  E.  &  B.  771  ;  Spaight  v.  Tedcastle,  6  Ap. 
Ca.  216,  D.  P.  :  and  other  cases  cited  ante,  pp.  780,  781,  and  the  rule,  that 
if  the  plaintiff'  contribute  to  the  accident,  he  cannot  recover,  will  not  extend 
to  relieve  the  defendant  from  liabili'y,  merely  because  the  plaintiff'  might 
have  avoided  it,  by  ceitiin  precautions.  Thus,  where  the  ])laintiff',  in  a 
steamboat,  the  S.,  was  injured  by  the  fall  of  an  anchor  of  the  S.,  caused  by 
collision  with  the  defendant's  st^amlioat,  the  B.,  it  is  no  defence  that  the 
anchor  may  have  been  impro[  erly  stowed  in  the  S.,  or  that  the  plaintiff  was 
standing  on  a  part  of  the  deck  where  he  ought  not  to  be.  Greenland  v. 
Chaplin,  5  Exch.  243.  The  defendant  in  such  cases,  is  not  entitled  to 
expect,  that  the  plaintiff"  shall  1)3  constantly  on  his  guard,  against  the 
consequences  of  another  person's  misconduct.  So,  where  a  ship,  B.,  has,  by 
wrong  manoeuvres,  placed  another  ship,  A.,  in  a  position  of  extreme  peril, 
the  owners  of  A.  will  not  be  liable,  if  A.  was  then  wrongly  manceuvred.  The 
Bywell  Castle,  4  P.  D.  219,  C.  A.  See  further,  ante,\\  780.  Where  ship 
A.  is  compelled  by  negligent  navigation  of  ship  B.  to  alter  her  course,  and  so 
does  damage  to  ship  C.,  B.  is  liable  to  C.  The  Sisters,  1  P.  D.  117.  It  is  no 
defence  that  the  Tessel  of  the  defendant  became  unmanageable  by  reason  of 
a  previous  accident  occasioned  to  it  by  the  neglect  of  his  crew.  Secomhe  v. 
Wood,  2  M.  &  Hob.  290;  liomney  Marsh,  Lds.^of,  v.  Trinitii  House,  L.  P.,  Ex. 
204 ;  L.  P.,  7  Ex.  247,  Ex.  Ch. ;  The  George  and  Richard,  L.  R.,  3  Adm.  466. 

The  master  is  not  liable  for  the  luilful  act  of  the  crew,  though  he  was  on 
board  at  the  time.  Jiowcher  v.  Noidstroni,  1  Taunt.  568.  Although  under 
an  ordinary  contract  of  lowage,  the  tow  has  control  over  the  tug  and  is  liable 
for  the  wrongful  acts  of  the  latter,  unless  they  were  so  sudden  as  to  prevent 
the  tow  from  controlling  them;  The  Niobe,  13  P.  D.  55  ;  The  Englishman 
and  The  ^«si!ra//«,  (1894)  P.  239;  The  Devonian,  ante,  p.  783;  see  also 
McCowan  v.  Baine,  (1891)  A.  C.  401,  D.  P.,  yet  no  general  rule  as  t)  this 
liability  can  be  laid  down,  it  depends  on  the  circumstances  of  each  case. 
Tlic  Quickstep,  15  P.  D.  19().  Where  a  ship,  A.,  runs  against  and  damages 
a  ship,  B.,  at  anchor,  A.  is  prima  farie  to  blame.  The  Annot  Lyle,  11  P.  D. 
114,  C.  A.  As  to  injury  to  submarine  cables,  see  Submarine  Telegraph  Co. 
V.  Dickson,  15  C.  B.  N.  S.  759;  33  L.  .1.,  C.  P.  139.  As  to  the  liability  of 
the  owner  of  a  ship  sunk,  in  a  ])ublic  navigable  river  or  harbour,  fir  damage 
ciiused  by  her  t<.  other  ships,  see  The  Utopia,  (1S!)3)  A.  C,  492,  498,  J.  C; 
The  Snark,  (1900)  P.  105,  C.  A.,  and  cases  therein  cited. 


As  to  tlie  liability  of  dock-owners  for  injury  to  ship  caused  by  erroneous 
ordor  for  navii;atin:j  her,  civei;  by  tlieir  harbour  master,  see  Jicney  v.  Kirk- 
cii<ll,ri<ilit,  Ma;jistrak-s  of,  (l.S'J'J)  A.  C.  'J»i4,  l).  P. 

ill  an  action  ajjaiust  a  shipowner  for  nef^ligently  leaving  open  a  hatchway 
of  a  ship  ill  dock,  it  was  hold  that  the  register  v^n-A  prima  facie  evidence  that 
the  persons  in  charge  of  the  ship  were  tbe  servants  of  the  defendants.  llibb$ 
V.  Rosa,  L.  1{.,  1  Q.  B.  534. 

Bamu'jcs.']  The  M.  Ship.  Act,  1894,  Part  VIII.  (which  by  s.  501»,  applies 
to  the  whole  of  the  Queen's  dominions),  in  some  cases  limits  the  liability  of 
shipowners  for  negligence.  By  sect.  50'_*  the  liability  of  "sea-going  ships" 
for  gocds  taken  on  board  is  limited,  so  far  as  relates  to  loss  of  or  damage  to 
goods,  in  the  manner  already  specified,  ante,  pp.  474,  475.  By  sect.  503 
(1),  where  loss  of  lile,  or  personal  injury,  is  caused  to  any  person,  or  damage 
to  any  merchandise  on  board  any  shi]),  British  or  foreign,  or  where,  from  the 
imprtpper  navigatiun  of  such  ship,  tiio  same  injury  or  damage  is  caused, 
in  relation  to  any  other  vessel,  the  owner,  where  these  events  occur,  without 
his  actual  fault  or  ju'ivity,  is  not  to  be  1  able  in  damages,  where  there  is 
loss  of  life,  or  personal  injury,  to  an  aggregate  amount,  exceeding  15?.  for 
each  ton  of  the  ship's  ti>nnage,  or  8/.  per  ton,  where  there  is  damage  to 
ships,  goods,  or  merchandise — (2),  registered  tonnage,  in  the  ciis'i  (if  sailing 
ships,  and  by  0  E.  7,  c.  48,  s.  G'J,  with  the  addition  of  any  enaine-room 
space  deducted,  in  the  case  of  steam  vessels.  See,  on  this  section,  Glahohn  v. 
Barker,  L.  K.,  1  Ch.  22'^,  post,  ]).  810 ;  L.  cfc  ,S'.  IF.  By.  Co.  v.  James,  L.  R., 
8  Ch.  241,  ante,  p.  475,  and  The  Victoria,  13  P.  D.  125.  The  defendant 
is  also  liable  to  pay  interest  on  the  amount  from  the  time  of  collision  ; 
see  Smith  v.  Kirhy,  1  Q.  B.  1).  131  ;  following  the  rule  of  the  Admiralty 
Division  stated  below  as  to  interest  on  damages.  The  limitation  seems 
to  extend  to  damage,  caused  by  delay  in  carrying  goods,  under  a  contract  of 
carriage,  see  cases  cited  ante,  p.  475.  Improper  navigation  falls  within  sect. 
503,  whether  it  arise  from  defect  in  the  equipment,  or  in  the  manoeuvring  of 
the  ship.  The  Warkworth,  9  P.  D.  20,  145,  C.  A.  As  to  the  application 
of  the  limitation,  when  both  vessels  have  been  found  to  blame,  see  The 
Khedive,  7  Ap.  Ca.  795,  D.  P.  As  to  measurement  of  ship,  see  The  Petrel, 
(1893)  P.  320,  and  other  cases  cited  ante,  p.  475.  By  sect.  503  (3),  the  owner 
of  every  sea-going  ship  is  liable  for  loss  or  damage  arising  on  distinct 
occasions  as  if  no  other  loss  had  arisen.  See  The  Schman,  (1892)  P.  419, 
C.  A.,  and  other  cases  cited  ante,  p.  475.  The  limitation  of  liability  fixed 
by  sect.  503,  supra,  is  extended  by  63  &  64  V.  c.  32,  s.  1,  to  where  without 
the  actual  fault  or  privity  of  the  owners  "any  loss  or  damage  is  caused 
to  property  or  rights  of  any  kind,  whether  on  land  or  on  water,  or  whether 
fixed  or  moveable  by  reason  of  the  improper  navigation  or  management  ot 
the  ship."  Charterers  by  demise  arc  not  "  owners "  within  the  above 
sections.      The  Hopper  No.  66,  (1906)  P.  34. 

Sect.  508,  ante,  p.  475,  reserves  the  liability  of  a  master  or  seaman,  as 
such,  tlupugh  he  may  also  be  an  owner,  and  provides  that  the  above 
limitation  shall  extend  to  such  British  ships  only  as  are  recognized  as 
such,  i.e.,  are  registered  [sect.  2  (2)],  except  in  the  case  of  certain  ships 
under  15  and  30  tons  respectively  (sect.  3).  It  does  not  apply  to  a  launch, 
although  she  could  not  hi  registered.     The  Andalxsian,  3  P.  D.  182. 

By  the  J.  Act,  1873,  s.  25  (9),  "  In  any  cause  or  proceeding,  lor  damages 
arising  out  of  a  collision  between  two  slii])s,  if  both  ships  shall  be  found  to 
have  been  in  fault,  the  rules,  hitherto  in  force  in  the  Court  of  Admiralty,  so 
far  as  they  have  been  at  variance  with  the  rules  in  force  in  the  C^.urts 
•  if  Common  Law,  shall  ]>revail.*'  The  Admiralty  Court  in  such  case,  awarded 
to  the  plaintiff's  ship,  a  moiety  of  tiie  damage  she  had  sustained,  and  in  the 
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case  of  cross  actions,  eacti  ship  recovered  a  moiety  of  the  dama2;e  she  had 
sustained.  Tlie  Milan,  Lush.  398  ;  31  L.  J.,  P.  M.  &  Ad.  105  ;  27(6  Hochuug 
and  The  Lajnving,  7  Ap.  Ca.  512,  J.  C.  Where,  however,  the  colhsion  might 
have  been  avoided,  if  a  sufficient  look-out  had  been  kept,  the  A'essel  to  blame 
in  this  respect,  had  no  claim  on  the  other.  The  Milan,  supra.  Where  both 
ships  A.  &  B.  are  in  fault  and  jointly  do  damage  to  a  third  ship  C,  whose 
owner  sues  and  recovers  damages  against  ship  A.  only,  those  damages  are  to 
be  taken  in  accovmt  in  adjusting  the  damages  as  between  ships  A.  &  B.  Tlie 
Frankland,  (1901)  P.  16i. 

This  principle  applies  even  where  one  ship  is  deemed  to  be  in  fault  by 
reason  of  sect.  -119  (4),  ante,\\  783.  The  Hibernia,  31  L,  T.  805  ;  2  Asp.  Mar. 
Cas.  454  ;  J.  C,  Dec.  1874.  Where  both  ships,  A.  and  B.,  are  to  blame,  but 
A.  was  in  charge  of  a  pilot  compulsorily  employed,  and  there  was  no  negli- 
gence on  the  part  of  the  crew  of  A.,  the  owner  of  A.  may  recover  a  moiety 
of  the  damage  sustained  by  her  without  deduction  for  damage  sustained  by  B. 
The  Hector,  8  P.  D.  218,  C.  A. 

On  the  application  of  J.  Act,  1873,  s.  25  (9),  where  damage  has  been  dope 
to  cargo  by  collision  with  a  ship  belonging  to  the  owners  of  the  carrying  ship, 
both  ships"^  being  to  blame,  see  Chartered  Mercantile  Bank  of  India  v.  Nether- 
lands India  Steam  Nav.  Co.,  10  Q.  B.  D.  521,  C.  A. 

Sect  25  (9)  does  not  applv  to  an  action  under  the  Fatal  Accidents  Act, 
1846,  9  &  10  Vict.  c.  93,  post,  p.  810,  as  there  was  no  Admiralty  rule  relating 
thereto.     Tlie  Bernina  (2),  12  P.  D.  58,  C.  A. ;  13  Ap.  Ca.  1,  D.  P. 

The  M.  Ship  Act,  1894,  s.  620,  provides,  that  a  qualified  pilot,  who  has 
executed  a  bond  for  100?.,  as  required  by  sect.  619  (ii.),  "shall  not  be  liable 
for  neglect,  or  want  of  skill,  beyond  the  penalty  of  the  bond  and  the  amount 
payable  to  him,  on  account  of  pilotage,  in  respect  of  the  voyage,  in  which  he 
was  engaged  when  he  became  so  liable." 

In  tiie^Admiralty  Division,  interest  is  always  allowed  on  damages  from  the 
time  they  accrued  "until  payment.  The  Gertrude  and  The  Baron  Aherdare, 
13  P.  D.  105,  C.  A.  Even  when  the  action  has,  after  verdict,  been  transferred 
from  the  Queen's  Bench  to  the  Admiralty  Division  for  the  assessment  of 
damages.  S.  C.  The  interest  is  not  limited  to  six  years.  The  Kong  Magmis, 
(1891)  P.  223." 

A  defendant  in  a  collision  case  is  not  entitled  to  deduct  from  the  damages, 
money  paid  to  the  plaintiff  by  insurers,  for  the  same  damage,  for  the  plaintiff 
is  suing  for  the  benefit  of  the  insurers.  Yates  v.  Whyte,  4  N,  C.  272.  Accord. 
Simpson  v.  Thomson,  3  Ap.  Ca.  279,  D.  P.  See  Dickenson  v.  Jardine ;  N.  of 
England  Insur.  Assoc,  v.  Armstrong  ;  and  other  cases  cited  ante,-p.  449cZ ;  see 
also,  ante,  p.  782. 

Where  tiie  collision  caused  the  loss  of  the  ship's  cquipmentfor  navigation, 
and  by  reason  thereof,  and  without  any  default  on  the  part  of  the  master  or 
crew,  she  subsequently  grounded  and  was  necessarily  abandoned,  the^  loss  of 
the  ship  was  held  to  be  recoverable.  The  City  of  Lincoln,  15  P.  D.  15,  C.  A. 
As  to  damages  arisin'j;  from  detention  of  the  plaintiff's  vessel,  resulting  from 
the  collision,  see  The  City  of  F eking,  15  Ap.  Ca.  438,  J.  C,  explained  in  The 
Mediana,  infra.  Damages  for  loss  of  charterparty  are  not  too  remote,  either 
in  the  case  of  a  partial  loss;  The  Star  of  India,  1  P.  D.  466;  The  Consctt,  5 
P.  D.  229;  see  also  The  Argentino,  14  Ap.  Ca.  519,  D.  P.,  or  of  a  total  loss; 
The  Kate,  (1899)  P.  165  ;  The  liacine,  (1906)  P.  273,  C.  A.  Damages  for  loss 
of  market  by  detention  of  ship  A.,  by  collision  with  ship  B.,  are  too  remote 
to  be  recovered  against  B.,  by  the  owner  of  cargo  in  A.  The  Notting  Hill, 
9  P.  D.  105,  C.  A.  Harbour"  trustees  may  reco\'er  substantial  damages  for 
loss  of  the  use  of  their  dredger;  The  (I rota  Holme,  (1897)  A.  C.  596,  D.  P. ; 
or  lightship  ;  77*6  Mediana,  (1900)  A.  C.  113,  D.  P.,_injured  by  collisiou.^  As 
to  tiic  measuic  of  such  damages  sec  The  Marpessa,  (i906)  P.  14,  95,  C.  A.; 
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(I'JOT)  W.  N.  13G,  D.  V.  As  to  tlic  apportionment  of  the  costs  of  repair  of 
a  sliii)  M.  as  between  sliips  C.  and  II.  which  successively  caused  damage  to  M., 
see  The  Ilavcrsham  Grange,  (1905)  P.  307,  C.  A. 

Costs.'\  In  the  Admiralty  Division,  wliere  the  defendant  succeeded  on  a 
defence  that  the  negligence  was  that  of  a  ])ilot,  compulsorily  employed,  he 
was  not  allowed  his  costs.  The  Daoiz,  47  L.  J.,  P.  1).  &  A.  1,  C.  A. ;  The 
Matthew  Cay,  5  P.  D.  49;  and  see  T'he  liujlorgs  Minde,  ivfra,  and  The 
Bristol  City,  (1902)  P.  10,  17.  So,  where  both  ships  were  to  blame; 
The  JU'/lorys  Minde,  8  P.  D.  136,  C.  A. ;  TJie  Hector,  Jd.  218,  C.  A. ;  even 
where  the  actiuu  was  by  the  owner  of  cargo  carried  on  ship  A.,  against  the 
owner  of  ship  B.,  for  damage  caused  by  collision.  The  City  of  Manchester, 
5  P.  D.  2'21,  C.  A.  This  ]n-actice  as  to  costs  did  not,  however,  ]irevail  in  uny 
other  division.  General  S.  Navigation  Co.  v.  L.  tO  Edinburgh  Shijyping  Co., 
2  Ex.  D.  467.  It  formerly  applied  in  general  where  the  defence  was  inevitable 
accident.  The  Marpesia,' \j.  1!.,  4  P,  C'.  212.  But  the  practice  in  the  Adm. 
D.  is  now  in  this  case  the  same  as  in  the  other  Divisions.  The  Moukseaton, 
14  P.  D.  51,  C.  A. ;   The  Butavier,  15  P.  D.  37,  C.  A. 

Where  the  County  Court  has  jurisdiction  under  31  &  32  Yict.  c.  71,  and 
32  &  33  Vict.  c.  51,  the  Adm.  D.  seems  in  its  discretion  to  disallow  costs  in 
the  absence  of  special  circumstances.  The  Asia,  (1891)  P.  121 ;  The  Zeta, 
Id.  216;  [aflirm.  as  to  jurisdiction  of  County  Court,  (1893)  A.  C.  468],  not- 
withstanding the  repeal  of  31  &  32  Vict.  c.  71,  s.  9,  vide  ante,  p.  303.  But 
this  princi])lc  is  not  followed  in  the  Q.  B.  D.  Roclcett  v.  Cl>2Uiin{/dale,  (1891) 
2  Q.  B.  293,  C.  A.  As  to  jurisdiction  of  the  County  Courts,  see  The  County 
of  Durham,  (1891)  P.  1 ;  li.  v.  City  of  London  Court,  Judge  of,  (1892) 
1  Q.  B.  273,  C.  A. ;  Pugsley  v.  Hopkins,  (1892)  2  Q.  B.  184,  C.  A. 

Negligent  keeping  of  Animals. 

The  owner  of  an  animal,  whicli  is  ordinarily  vicious,  ns  a  lion  or  a  bear,  is 
liable  generally,  for  its  acts  of  ferocit}^,  for  he  is  bound  to  keep  it  secure,  at 
his  iJeril ;  but  the  owner  of  a  domestic  animal,  as  an  ox  or  a  dog,  is  only 
liable,  if  he  know  that  the  animal  is  accustomed  to  do  mischief.  B.  v. 
IJuggins,  2  Ld.  Baym.  1583 ;  B,  N.  P.  76  ;  Jenkins  v.  Turner,  1  Ld.  Raym. 
110.  Unless  the  animal  be  shown  to  be  harmless,  either  by  its  very  nature, 
or  to  l^elong  to  a  class  that  has  become  so  by  domestication,  it  is  immaterial 
whether  the  individual  animal,  e.g.,  an  elephant,  whicli  has  done  the  injury 
was  a  dangerous  one,  or  whether  the  defendants  had  any  knowledge  that  it 
was  so,  for  he  is  Ijound  to  keep  it  safe  at  his  peril.  Filhurn  v.  People's 
Palace  and  Aquarium  Co.,  25  Q.  B.  D.  258,  C.  A.  In  the  case  of  domestic 
animals,  the  owner  must  keej^  them  safe  if  he  have  knowledge  of  their  mis- 
chievous propensity,  and  negligence  is  presumed.  May  v.  Burdett,  9  Q.  B. 
101 ;  Jackson  v.  iSmithson,  15  M.  iV"  W.  563  ;  Cox  v.  Burbidge,  post,  p.  790. 
See  also  Fletcher  v.  Bylands,  L.  R.,  1  Ex.  265,  281. 

In  an  action  lor  keeping  a  dog,  which  bit  the  plaintiff,  it  is  sufficient  to  show 
that  the  dog  was,  to  the  defendimt's  knowledge,  of  a  lierce  and  savage  nature, 
and  had  on  former  occasions  evinced  an  inclination  to  bite  mankimt ;  Wart/t  v. 
Gilling,  L.  R.,  2  C.  P.  1,  3 ;  Barnes  v.  Luri/e,  23  T.  L.  R.  389,  Mar.  20th,  l!)07  ; 
under  such  circumstances  as  would  not  provoke  a  dog  of  good  temper.  Charl- 
ivood  V.  Greig,  3  Car.  &  K.  46,  cor.  Crcsswell,  J.  It  is  not  necessarv  to  ]irove 
that  the  dog  had  jireviously  actually  bitten  any  person.  Worth  v.  Gilling,  and 
Barnes  v.  Lucile,  supra.  The  defendant's  knowledge  would  be  evidenced  by 
his  having  warned  a  person  to  beware  of  the  dog  lest  he  should  be  bitten.  Judge 
V.  Cox,  1  8tark.  285.  It  is  not  suflicicnt  that  the  defendant  know  that  the  dog 
liad  bitten  a  goat.  Osborne  v.  Chocqueel,  (1896)  2  Q.  B.  109.  An  olier,  to 
make  satisfaction  to  the  plaintiff,  was  held  to  be  evidence,  though  slight,  of 
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the  defendant's  knowledge  of  the  habits  of  the  animah  Thomas  v.  Morgan, 
2  C.  M.  &  R.  49B.  Where  the  defendants  have  done  all  that  is  reasonable 
to  get  rid  of  a  stray  dog  which  has  come  on  their  premises,  they  are  not 
liable  for  injury  it  may  do.  Smith  v.  Gt.  E.  By.  Co.,  L.  R.,  2  C.  P.  4. 
Where  the  defendant  was  a  milkman,  and  his  wife  occasionally  attended  to 
his  business,  carried  on  in  the  premises,  where  he  kejit  the  dog,  it  was  held 
that  a  complaint  that  the  dog  had  bitten  a  person,  made  to  the  wife  on  the 
premises,  to  be  communicated  to  the  husband,  was  evidence  of  scienter.  Glad- 
man  V.  Johnson,  36  L.  J.,  C.  P.  153.  So,  where  comjilaint  was  made  to  two 
men,  serving  customers,  behind  the  bar  of  the  defendant's  public-house,  out  of 
which  the  dog  had  come.  Applebee  v.  Percy,  L.  R.,  9  C.  P.  647.  Knowledge 
by  a  servant,  who  has  charge  of  a  dog,  of  its  mischievous  propensities,  is 
equivalent  to  knowledge  of  the  master.    Baldwin  v.  Casella,  L.  R.,  7  Ex.  325. 

Where  the  plaintiff  was  injured  by  a  bull,  driven  in  a  highway,  and 
there  was  evidence  that  the  owner  knew  this  bull  would  nm  at  anything 
red,  and  the  plaintiff  wore  a  red  handkerchief,  this  was  lield  evidence  that 
the  owner  knew  of  the  bull's  mischievous  nature.  Hudson  v.  Boherts,  6 
Exch.  C97  ;  20  L.  J.,  Ex.  299.  A  horse,  straying  on  the  high  road,  kicked 
a  child  ;  there  was  no  proof  that  the  horse  was  of  a  vicious  temper,  or  how 
he  came  to  get  loose ;  it  was  held  that  the  evidence  was  not  sufficient  to 
support  an  action  for  the  injury  to  the  child.  Cox  v.  Burbidge,  13  C.  B., 
N.  S.,  430  ;  32  L.  J.,  C.  P.  89.  The  court,  in  this  case,  seemed  to  think  that 
whether  the  horse  strayed  on  to  the  road,  by  reason  of  the  negligence  of  the 
owner  or  not,  was  immaterial,  because,  even  supposing  that  there  was 
negligence  in  this  respect,  the  owner  would  only  be  liable  for  the  ordinary 
consequences  of  his  neglect,  and  that  the  horse  kicking  the  child,  was  not  a 
consequence  of  that  nature.  But,  in  Lee  v.  Biley,  18  C.  B.,  N.  S.  722;  34 
L.  J.,  C.  P.  212,  where,  through  the  defect  of  a  gate,  which  the  defendant 
was  bound  to  rejiair,  the  defendant's  horse  strayed  into  a  field,  belonging  to 
the  plaintiff',  and  kicked  tbe  plaintiff's  horse,  it  was  held,  that  the  plaiutiif 
was  entitled  to  recover,  as  the  damage  resulted  from  a  trespass  for  which  the 
defendant  was  responsible.  Accord.  Ellis  v.  Loftus  Iron  Co.,  L.  R.,  10  C.  P. 
10,  and  see  Smith  v.  Coolc,  1  Q.  B.  D.  79.  As  to  damage,  caused  by  animals 
straving,  through  neijlect  of  railwav  company  to  fence  their  line,  as  required 
by  the  8  &  9  V.  c.  20,  s.  68,  post,  p.  795,  see  Child  v.  Hearn,  L,  R.,  9  Ex. 
176  ;    Wiseman  v.  Booker,  3  C.  P.  D.  184,  cited  post,  ]\  795. 

If  a  dog,  accustomed  to  bite,  be  let  loose  at  night,  for  the  protection  of  the 
defendant's  yard,  and  the  injury  arise  from  the  plaintiff  iucautiouslj-  going 
into  the  yard,  after  it  has  been  shut  \\\i,  no  action  will  lie.  Brock  v.  Co2)e- 
land,  1  Esp.  203  ;  Deane  v.  Cluyton,  1  B.  Moo.  225,  245.  But,  though  a 
person  has  a  right  to  keep  a  fierce  dog  to  protect  his  property,  he  must  not 
place  it  in  the  oi)en  approaches  to  his  house,  so  as  to  injure  persons  lawfully 
coming  to  his  house;  per  Tindal,  C.J.,  Sarch  v.  Blackburn,  M.  &  M.  505; 
see  also  Blackman  v.  Simmons,  3  C.  &  P.  138.  The  principle  of  these  cases 
was  discussed  in  Jiird,  v.  Holbrook,  4  Bing.  628,  where  it  was  held,  that  the 
defendant,  who,  for  the  protection  of  his  projjcrty,  had  set  a  s[iring-gun, 
without  notice,  in  a  walled  garden,  was  answerable  in  damages  to  a  person 
who,  having  climbed  over  the  wall,  in  search  of  a  stray  fowl,  was  injured  by 
the  gun.  On  this  case,  see  Lynch  v.  Nurdin,  1  Q.  B.  29,  37  ;  Jordin  v. 
Crump,  8  M.  &  W.  782  ;  Barnes  v.  Ward,  9  C.  B.  392,  421 ;  19  L.  J.,  C.  P. 
195 ;  Degg  v.  Midland  By.  Co.,  1  II.  ifc  N.  773 ;  26  L.  J.,  Ex.  171.  In 
Stiles  v.  Cardiff  S.  Navigation  Co.,  33  L.  J.,  Q.  B.  310,  where  the  jilaintifl' 
entered  a  stable-yard,  belonging  to  the  defendants,  to  make  inquiries  from 
their  servants,  about  his  lui;gage,  which  was  in  the  custody  of  the  defendants, 
and  was  bitten  by  a  dog,  chained  up  in  a  corner  of  the  yard,  it  was  held  that 
there  was  evidence  of  negligence.     In  Line  v.  'Taylor,  3  F.  &  F.  731,  the  dog 
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was  allowed  to  be  brought  into  court,  and  inspected  by  the  jur}',  that  tliey 
might  judge  of  its  disposition. 

In  tlie  case  of  injury  by  a  dog,  to  cattle,  the  Dogs  Act,  1906,  6  E.  7,  c.  32, 
8.  1  (replacing  28  i*v:  29  V.  c.  GO),  s,  1  (1),  renders  evidence  of  a  previous 
mischievous  propensity  of  the  dog,  or  of  the  owner's  kiKJwledge  thereof,  or  of 
neghgence  on  liis  jiart,  unnecessary.  By  sect.  1  (2),  the  occupier  of  any 
house  or  premises,  where  the  dug  was  kej/t,  or  jiennitted  to  live,  or  remain, 
at  the  time  of  the  injury,  shall  be  presumed  to  be  the  owner  of  the  dog,  and 
shall  be  liable  for  the  injury,  unless  he  proves  that  he  was  not  the  owner  of 
the  dog  at  that  time  :  jiruvided,  that  where  thete  are  more  occupiers  than 
one,  in  any  house,  iVc,  let  in  separate  apartments,  or  lodgings,  or  otherwise, 
the  occupier  of  that  particular  part  of  the  house,  iV'c,  in  which  the  dog  has 
been  kept,  &c.,  at  the  time  of  the  injury,  shall  be  ])resumed  to  be  the  owner 
of  the  dog.  By  sect.  7,  "the  expression  'cattle'  includes  horses,  mules, 
asses,  sheep,  goats,  and  swine." 

As  to  the  defendant's  liability  for  the  trespasses  of  his  domestic  animals  on 
the  land  of  another,  vide  sub  tit.  Trespass  to  laud — Evidence  of  trespass 
committed  hy  defendant, post,  p.  937 ;  and  for  injury  caused  by  their  straying 
on  the  highway,  see  Iladwell  v.  lligldon,  (1907)  2  K.  B.  345. 
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;Many  of  the  cases,  sometimes  classed  under  this  head,  will  be  found 
under  Nuisance,  ante,  pp.  759  et  seq.,  and  Disturbance  of  supjort  of  land, 
post,  pp.  812  et  seq.  The  following  are  miscellaneous  cases  of  injury,  arising 
from  the  negligent  uj-er  of  land,  which  do  not  fall  within  the  above  heads. 

As  to  the  liability  of  contiguous  mine  owners,  it  has  been  held  that  the 

owner  of  a  colliery,  lying  on  a  higher  level  than  another,  belonging  to  the 

plaintiff,  may,  so  long  as  he  does  not  work  in  an  unusual  and  negligent 

manner,  remove  coal  from  his  mine,  so  that  water  flows  into  that  of  the 

plaintiff.      Smith  v.  Kenrick,  7  C.  B.   515  ;   Wilson  v.   Waddell,  2  Ap.  Ca. 

94,  D.  P..  and  see  Smith  v.  Fletcher,  Id.,  781,  and  W.  Cumberland  Iron,  &c. 

Co.  V.  Kenijon,  11  Ch.  D.  782,  C.  A.     The  owner  of  the  uprer,  of  two 

adjoining  mines,  is  not  liable  for  injury,  by  water  flowing  by  gravitation,  into 

the  lower  mine,  from  works  conducted    by  him,  in  the   usual  and  proper 

manner  ;  but  he  has  no  right  to  take  active  measures,  to  discharge  water 

from  the  upper,  into  the  lower  mine.     Baird  v.  Williamson,  15  C.  K.,  N.  S. 

376;  33  L.  J.,  C.   P.  101.     Accord.  Young  v.  Bankier  Distillery  Co.,  (1893) 

A.  C.  G9I,  D.  P.     See  also   Crorapton  v.  Lea,  L.  R.,  19  Eq.  115;  Smith  v. 

Fletcher,  supra.     So,  if  a  landowner.  A.,  bring  water  on    to  his  land,   by 

artificial  means,  he  is  bound  at  his  peril  to  keep  it  from  escaping,  and  causing 

injury  on  his  neighbour's  land.     Fletcher  v.  Rylands,  3  H.  L.  330.     And, 

even  if  it  come  there  by  natural  causes,  A.  must  not  take  active  steps  to 

transfer  the  injury  to  his  neighbour,  B.,  by  discharging  it  on  B.'s  land. 

Whalfey  v.  Lancashire  and  York  By.  Co.,  13  Q.  B.  D.  131,  C.  A.     A.  may, 

however,  prevent  the  water  from  coming  on  his  land,  although  the  water 

goes  in  consequence  on  B.'s  land,  and  causes  injury  to  B.     Nield  v.  L.  cfc 

N.  W.  By.  Co.,  L.  K.  10  Ex.  4.      As  to  damages  recoverable  for  flooding  a 

mine,  see  Smith  v.  Fletcher,  L.  E.,  7  Ex.  305,   313.     No  objection   was 

taken  to  the  rule  of  damages,  here  laid  down.     Vide  S.  C,  L.  11.,  9  Ex.  04,  Ex. 

Ch.,  and  2  Ap.  Ca.  781,  D.  P.     Where  the  defendant  has  used  all  reasonable 

care  to  prevent  water  i^tored  on  his  land  from  escaping,  he  is  not  liable  for 

damage,  caused  by  an  escape,  the  consequence  of  vis  major.     Nichols  v. 

Marsland,  L.  E.,  10  Ex.  255  ;  2  Ex.  D.  1,  C.  A.     See  also  Box  v.  Jubh, 

4  Ex.  D.  7G.     The  application  of  the  above  principles,  to  the  rights  and 
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liability  of  the  occupiers  of  different  floors,  or  flats  in  the  same  building,  was 
considered  in  Carstairs  v.  Taylor,  L.  E.,  6  Ex.  217,  and  lioss  v.  Fedden, 
L  R.  7  Q.  B.  661 ;  and  as  between  such  occupiers  and  the  owners  of  the  whole 
house  in  Blake  v.  Woolf  (1898)  2  Q.  B.  426,  and  Eargroves,  &c.  v.  Ilartopp, 
(1905)  1 K.  B.  472,  ante,  p.  742.  As  to  defendant's  liability,  for  injury  caused 
by  the  flooding  of  his  neighbour's  land,  by  reason  of  defendant's  negligence, 
in  maintainino-  a  river  wall,  see  Nitroj^hospliafc,  etc.  Manure  Co.  v.  L.  &  S. 
Katherine's  Dock  Co.,  9  Ch.  D.  503,  and  Bucklezj  v.  Buckley,  (1898)  2  Q.  B. 
608,  C.  A.  The  principle  of  Fletcher  v.  Eylands,  ante,  y-  791,  extends  to  the 
discharge  into  the  earth  of  an  electric  current  created  'by  the  defendant, 
causing"  injury  to  the  plaintiff  or  the  ordinary  use  of  his  property.  See 
Nationcd  Telephone  Co.  v.  Baker,  (1893)  2  Ch.  186  ;^  K  &  S.^  African 
Telegraph  Co.  v.  Cape  Toivn  Tramivays  Co.,  (1902)  A.  C.  381,  J,  C. 

No  action  lies,  where  the  damage  resuhs,  irom  carrying  out  works,  &c., 
authorized  by  statute ;  Dixon  v.  Metropolitan  Board  of  Works,  7  Q.  B.  D. 
418,  and  see  further  cases  cited  post,  p.  793 ;  nor  where  they  are  carried 
out 'under  a  provisional  order  of  the  Board  of  Trade,  the  granting  of 
which  is  so  authorized.  National  Telephone  Co.  v.  Baker,  supra.  As  to 
damages  recoverable,  for  injury,  caused  by  commissioners  negligently 
carrymg  out  works,  they  are  bound  to  do,  Collins  v.  Middle  Level  Commis- 
sioners^!^. R.,  4  C.  P.  279.  See  also  Geddis  v.  Bann  Beservoir  Co.,  3 
Ap.  Ca.  430,  r>.  P.  ,  ,       .  . 

As  to  the  liability  of  a  wharf  owner,  tor  injury  caused  by  the  state  ot 
the  river  bed  adj-icent  to  his  wharf,  to  a  ship,  which  he  invited  to  discharge 
there  see  The  Moorcock,  ati(\.  The  Beam,  2}ost,  i>.  800  ;  The  Ccdliojjc,  (IS91) 
A  C.  11,  D.  P. ;  Wright  v.  Lethhridge,  63  L.  T.  572,  M.  Sit.,  1891,  C.  A. 
See  al?o  Bede  SS.  Co.  v.  E.  Wear  Comrs.,  (1907)  1  K.  B.  310,  C.  A. 

Negligent  keeping  of  Fire,  or  Inflaiumahle  Matter. 

By  the  Building  Act,  14  G.  3,  c.  78,  s.  86,  "  no  action  "  will  lie  against 
"  any  person,  in  w^hose  house,  chamber,  stable,  barn,  or  other  building,  or  on 
whose  estate  any  fire  shall  "  .  .  .  "  accidentally  begin."  This  section  is  of 
general  application,  and  not  confined  to  the  metropolis.  Filliter  v.  Fhipj)ard, 
11  Q.  B.  347.  It  does  not  apply  to  cases  of  negligence,  or  of  fires  intention- 
ally lighted  ;  and  if  a  fire  be  negligently  lighted  or  kept  by  a  person,  or  his 
servam,  on  his  premises,  so  that  it  sets  fire  to  his  neighbour's  premises,  he  is 
liable  to  his  neighbour.  S.  C,  commenting  on  1  Bl.  Com.  431.  See  also 
Canterbury,  Vt.  v.  A.-G.,  1  Phil.  306.  It  seems  that  the  effect  of  the 
statute,  is  to  rebut  the  presumption,  that  the  happening  of  the  fire  was  the 
result  of  negligence. 

In  Vaughan  v.  Menlovc,  7  C.  &  P.  525,  where  the  defendant  was  held 
liable,  for  damage  occasioned  to  plain tift''s  property,  from  the  defendant's 
hayrick  having  ignited,  by  reason  of  its  being  carelessly  put  togetlier, 
Patteson,  J.,  directed  the  jiiry  to  consider,  whether  the  defendant  had  acted, 
as  a  man  of  ordinary  skill  and  prudence  wouUl  have  acted,  or  whether, 
through  his  negligence  and  carelessness,  the  plaintilfs  property  Jiad  been 
consumed.  It  was  not  enough  tluit  the  defeirdant  had  acted  hondfide;  for 
if,  by  want  of  judgment  or  care,  the  injury  had  been  occasioned,  he  was 
liable  to  the  action.  S.  C,  3  N.  C.  468.  In  an  action  against_a  railway 
company,  for  so  negligently  managing  an  engine,  that  the  plaintifl"s  premises 
were  burnt,  by  the  sparks  emitted  from  it,  it  appeared  in  evidence,  that  the 
danger,  from  emission  of  sparks,  might  be  diminished,  but  it  w'as  not  shown 
that^the  company  had  taken  any  precautions,  for  that  purpose.  It  was  held 
tliat  there  was  a  prima  facie  c?>se  of  negligence.     Piggot  v.  E.  Counties  By. 
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t'o,,  3  (".  15.  L'L'fl.  In  such  case,  wlicre  it  is  a  ([uostion  wlittiior  the  sparks 
could  liavo  readied  the  iiremises  at  a  distance  from  the  rail,  evidence  is 
admissible  to  sliow  tjiat  sparks  had  been  in  lact  thrown  as  Jar  by  other 
engines.  S.  C.  It  was  also  there  held,  that  the  mere  act  of  ignition,  by  the 
sparks,  was  ^^/////a  facie  evidence  of  negligence,  and  called  for  proof  of 
reasonable  jirecautions.  S.  C.  Where  tiie  defendants  lefD  heaps  of  hedge 
trinniiings,  near  tlieir  line,  in  dry  weather,  so  that  they  became  ig.iiteil,  by 
sparks  from  a  parsing  engine,  and  did  damage,  this  was  held  to  be  evidence 
of  negligence.  Smith  v.  L.  &  S.  W.  Itij.  Co.,  L.  11.,  f)  C.  P.  98  ;  L.  R.,  G 
C.  P.  14,  Ex.  Ch.  In  one  case  it  was  said,  that  the  defendants  might  show 
that  the  plaintilf  negligently  ])laced  his  stack,  or  rick,  so  as  to  expose  it 
to  danger.  Semb.  pa-  Tiudal,  C.J.,  in  Ahlridije  v.  Gt.  W.  Ity.  Co.,  3 
3il.  &  Gr.  r>15. 

A  railway  company  is  not,  apart  frum  tlie  pmvisions  of  Stat.  5  E.  7, 
c.  11,  infra,  responsible  for  these  accidental  fires  if  they  have  taken  every 
precaution,  that  science  can  suggest,  to  prevent  injury  ;  they  are  only  liable, 
if  guilty  of  sorue  negliger.ce  in  fact,  and  negligence  cannot  be  implied,  from 
the  mere  employment  of  locomotives,  where  the  use  of  them  has  been 
expressly  permitted  by  the  legislature.  Vamjhan  v.  Taff  Vale  By.  Co.,  5 
H.  &  N.  679;  20  L.  J.,  Ex.  247,  Ex.  Ch..  following  It.  v.  Pease,  4  B.  &  Ad. 
30.  Accord.  Hamiacrsmith  &  City  By.  Co.  v.  Brand,  L.  R.,  4  H.  L.  171 ; 
L.  Briyhton  tfc  S.  C.  By.  Co.  v.  Truman,  11  Ap.  Ca.  45,  D.  P.  Where  the 
plaintiff  jjroved  that  the  engine  was  not  provided  with  the  ordinary 
appliances  for  preventing  sparks  issuing  from  the  fire-box,  but  the  defendants 
called  scientific  witnesses,  to  show  that  the  engine  was  so  constructed  as  to 
make  it  unnecessary  to  provide  any  of  these  safeguards  ;  it  was  held  to  have 
been  rightly  left  to  the  jury,  whether  there  had  been  negligence,  in  the 
condition  of  the  engine,  or  in  the  manner  of  working  it.  Freemantle  v. 
/..  cfc  .V.  W.  By.  Co.,  10  C.  B.,  N.  S.  89  ;  31  L.  J.,  (J.  P.  12.  See  also 
Dimmock  v.  N.  Staffordshire  By.  Co.,  4  F.  &  F.  1058. 

By  the  Railway  Fires  Act,  1005,  5  £.  7,  c.  11,  ss.  1  (1),  5,  where,  after 
Dec.  31st,  1907,  "  damage  is  caused  to  agricultural  laud  or  to  agricultural 
crops  as  in  this  act  defined  by  fire  arising  from  sparks  or  cinders  emitted  from 
any  locomotive  engine  used  on  a  railway,  the  fact  that  the  engine  was  used 
under  statutory  powers  shall  not  affect  liability  in  an  action  for  such  damage," 
unless,  sect.  1  (?>),  the  claim  for  damages  exceeds  100/.  By  sect.  1  (2), 
"  Where  any  such  damage  has  been  caused  through  the  use  of  an  engine  by 
one  company  on  a  railway  worked  by  another  company,  either  company  shall 
be  liable  in  such  an  action ;  but  if  the  action  is  brought  against  the  company 
working  the  railway,  that  company  shall  1)8  entitled  to  be  indemnified  in 
respect  of  their  liability  by  the  company  by  whom  the  engine  was  used." 
By  sect.  4.  "  The  expression  '  agricultural  land  '  includes  arable  and  meadow- 
land  and  ground  used  for  pastoral  })urposes  or  for  market  or  nursery  gardens, 
and  plantations  and  woods  and  orchards,  and  also  includes  any  fences  on 
such  land,  but  does  not  include  any  moorland  or  buildings.  The  expression 
'  agricultural  crops '  includes  any  crops  on  agricultural  land,  whether 
growing  or  severed,  which  are  not  fed  or  stacked.  "  The  expression  '  railway  ' 
includes  any  light  railway  and  any  tramway  worked  by  steam  power."  And 
where  the  legislature  has  not  authorized  the  company  to  use  locomotive 
engines  they  are  liable  for  such  accidental  fires.  Jones  v.  Festinioy  By.  Co., 
L.  R.,  3  Q.  B.  733.  See  also  Metrop.  Asylum  District  v.  Jliil,  tt  Ap.  Ca. 
103,  D.  P.  So,  where  locomotive  engines  are  used  on  ordinary  highways, 
the  persons  using  them  are  liable  for  any  fires  thereby  caused,  for  the 
statutes  which  regulate  their  use  expressly  reserve  the  right  of  action  for 
any  injury  such  locomotives  may  cause  ;  see  24  &  25  V.  c.  70,  s.  13 ; 
28  &  20  V.  c.  83,  s.  12.     Boivell  v.  Fall,  5  Q.  B.  D.  597,  C.  A.      These 
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sections  are  not  affected  by  stat.  61  &  62  V.  c,  29.  A.-G.  v.  Scott,  (1904) 
1  K.  B.  404,  C.  A. ;  (1905)  2  K.  B.  160,  C.  A. 

Where  an  accident  occurred  by  the  escape  of  gas,  supplied  by  a  gas 
company,  in  a  private  house,  and  the  only  means  of  shutting  off  the  gas  was 
by  a  key  to  a  stop-cock  in  the  house,  kept  by  the  tenant ;  it  was  held,  first, 
that  there  was  no  common  law  obligation  on  the  company,  to  prevent  the 
gas  from  escaping,  by  attaching  an  external  stop-cock,  even  after  the  tenant 
had  left  the  premises,  and  given  notice  that  no  further  supply  was  wanted  ; 
secondly,  that  the  negligence  of  the  plaintiff,  the  owner  of  the  house,  in 
not  shutting  off^the  gas,  was  an  answer  to  an  action  against  the  company. 
Holden  v.  Liverpool  Gas  Co.,  3  C.  B.  1.  As  to  the  liability  of  a  gas 
company,  for  an  explosion,  caused  by  the  escape  of  gas,  from  a  defective 
service  pipe  supplied  by  them,  see  Burrows  v.  Ilarch  Gas  Co.,  L.  K.,  5 
Ex.  67  ;  L.  B.,  7  Ex.  96,  Ex.  Ch.  See  also  Farry  v.  Smith,  4  C.  P.  D.  325, 
post,  p.  800. 

The  defendant  is  not  entitled  to  deduct  from  the  damage  sustained,  money 
received  by  the  plaintiff  for  the  same  damage,  under  a  fire  policy.  Vide 
arde,  pp.  443,  458. 

An  insurer  has  no  right,  apart  from  the  assured  A.,  to  maintain  an 
action  for  damage  to  the  thing  insured;  he  can  enforce  A.'s  rights  only 
in  A.'s  name ;  Simpson  v.  Tliomson,  3  Ap.  Ca.  279,  D.  P. ;  Midland 
Insur.  Co.  v.  Smith,  G  Q.  B.  D.  561 ;  and  after  admitting  the  claim  on  the 
policy.     S.  C. 

Negligence  of  Raihvay  Companies. 

The  cases,  relating  to  accidents,  caused  by  the  negligent  driving  of  trains, 
will  be  found  ante,  pp.  774  et  seq. ;  and  those  occasioned  by  fire,  from  their 
Iccomotives,  ante,  p.  792.  Under  the  present  head  are  collected  cases,  decided 
on  the  statutory  obligation  of  railway  companies,  to  protect  their  line  with 
fer.ces,  gates,  &c. ;  and  on  their  duty  to  provide  safe  platforms,  &c.,  on 
which  their  passengers  may  alight ;  and  also  some  other  cases,  with  respect 
to  the  negligence  of  their  servants. 

The  obligation  to  fence,  &c.,  arises  under  the  Railway  Clauses  Consolida- 
tion Act,  1845  (8  &  9  V,  c.  20),  which,  by  sect.  47,  imposes  on  the  company 
the  duty,  where  a  public  road  crosses  the  line  of  railway  at  a  level,  of  main- 
taining "  sufficient  gates  of  such  dimensions  and  so  constructed  as  when 
closed  to  fence  in  the  railway  and  prevent  cattle  or  horses  passing  along  the 
road  from  entering  upon  the  railway,"  and  of  keeping  the  gates  closed, 
across  the  road,  except  when  carriages,  &c.,  have  to  cross  the  raihvay. 
Under  tliis  provision,  the  company  are  liable  for  injury  even  to  stray  cattle 
on  the  road,  that  had  got  upon  the  railway,  owing  to  defect  in  the  repair  of 
swing  foot  gates  at  the  side  of  the  carriage  gates  closed  across  the  road  ; 
■Charman  v.  S.  E.  Ity.  Co.,  21  Q.  B.  D.  524,  C.  A.;  or  tlirough  gates 
improperly  left  open.  Fawcett  v.  York,  &c.  By.  Co.,  16  Q.  B.  610 ;  20  L.  J,, 
Q.  B.  222,  decided  on  5  &  6  V.  c.  55,  s.  10,  which  was  to  the  same  effect. 
The  above  section  obliges  the  company  also  to  use  due  care  in  opening  the 
gates,  and  allowing  carriages  to  pass.  Lunt  v.  L.  &  N.  W.  By.  Co.,  L,  11., 
1  Q.  B.  277.  Where  the  carriage  gates  are  left  open,  this  amounts  to  an 
intimation  that  the  road  across  the  line  is  safe;  and  the  company  are  liable 
to  a  foot  passenger,  who  is  thereby  induced  to  cross  the  line,  and  is  hurt  by 
a  passing  train.  Stapley  v,  L.  Jlriq/iton  ik  S.  C.  By.  Co.,  L.  K.,  llEx.  21  ; 
Wajiless  V.  N.  E.  By.  Co.,  L.  K.,  0  Q.  B.  481,  Ex.  Ch. ;  L.  W.,  7  H.  L.  12. 
If,  however,  there  be  no  servant  of  the  company  at  the  gate  to  open  it,  and 
the  person  wishing  to  cross  the  railway  open  the  gate  himself,  he  does  so  at 
bis  peril.      Wyatt  v.   Gt.  W.  By.  Co.,  6  B.  &  S.  709;    34  L.  J.,  Q.  B.  204. 
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See  also  on  tliis  section,  Mafson  v.  Jkiinl,  3  Ap.  Ca.  1082,  I».  P.  Tlie 
lli'^hway  Act,  18u5  (5  i*v:  f>  W.  4),  c.  50,  a.  71,  contains  a  somewhat  similar 
jnovisiuM. 

A  lootpatli,  entered  by  swin;^  gates,  crossed  a  railway  on  a  curve,  at  a 
short  distance  Jruni  a  bridge,  which  partially  obstructed  the  view  of  trains; 
the  i)Iaiiititt,  who  was  deal  of  one  ear,  wiu;  injured  by  a  down  train,  while 
his  attention  was  attracted  hy  the  passing  of  an  up  train;  it  was  held  that 
there  was  evidence  of  negligence  by  the  company.  Bilhcc  v.  L.  &  Brighton 
y.'//.  Co.,  18  C.  B.,  N.  S.  584;  34  L.  J.,  C.  P.  182.  This  case  has  been 
explained,  on  the  ground  that  the  comjiany,  having  constructed  a  peculiarly 
dangerous  crossing,  were  bound  to  take  special  precautions.  Cli/T  v 
Midland  By.  Co.,  L.  E.,  5  Q.  B.  258,  263-2G5.  'Jhere  is,  however,  no 
general  duty  on  railway  companies  to  place  watchmen  at  public  footways 
crossing  the  railwny  at  a  level ;  but  it  depends  on  the  circumstances  of 
each  case,  whether  the  omission  of  such  a  precaution  amounts  to  negli- 
gence on  the  pait  of  the  company.  S.  C. ;  Stuhley  v.  L.  &  N.  W.  By  Co 
L.  K.,  1  Ex.  13 ;  SMton  v.  L.  &  N.  W.  By.  Co.,  L.  R.,  2  C.  P.  631*| 
James  v.  Gt.  W\  By.  Co.,  L.  R.,  2  C.  P.  634,  n. ;  Ellis  v.  Gt.  W.  By.  Co. 
L.  R.,  9  C.  P.  551,  Ex.  Ch.;  Davey  v.  L.  <fc  S.  W.  By.  Co.,  11  Q.  B.  D. 
213;  12  Id.  72,  C.  A.  See  also  Slattcry  v.  Dnhlin,  WicJdow,  <ix.  By.  Co., 
3  Ap.  Ca.  1155,  D.  P. ;  Wakelin  v.  L.  &  S.  W.  By.  Co.,  (18i)G)  1  Q.  B. 
189,  n.,  C.  A.;  12  Ap.  Ca.  41,  D.  P.;  Smith  v.  S.  E.  By.  Co.,  Id.  178, 
C.  A.  It  is  no  evidence  of  negligence,  that  the  company  has  not  exercised 
a  statutory  power,  of  diverting  tlie  way  across  the  line.  Clijf  v.  Midland 
By.  Co.,  supra.  Where  an  engine  ran  over  the  ])laintiff,  a  child  three  years 
old,  it  not  appearing  how  the  child  got  on  the  line,  or  that  there  was  negli- 
gence on  the  part  of  the  company,  the  plaintiff  was  nonsuited,  Sinyleton  v. 
E.  Counties  ]!y.  Co.,  7  C.  B.,  N.  S.  287.  But,  in  a  similar  case,  where  it 
appeared  that  the  absence  of  a  gate,  or  stile,  where  a  road,  or  path,  crossed 
the  line,  as  required  by  sects.  47,  61,  might  have  been  the  cause  of  the 
accident,  the  plaintiff  was  held  to  be  entitled  to  recover.  Williams  v.  Gt 
ir.  By.  Co.,  L.  K.,  9  Ex.  157. 

As  to  the  duty  of  the  company,  with  respect  to  the  state  of  the  line,  at  a 
level  crossing,  vide  ante,  p.  794. 

Under  8  &  9  V.  c.  20,  s.  68,  a  railway  com])any  is  bound  to  maintain 
sufficient  fences  for  separating  the  land,  taken  for  the  use  of  the  railway, 
from  adj.  ining  lands  not  taken,  and  protecting  the  cattle  of  the  owners 
and  occupiers  from  straying  thereout.  This  obligation  is  absolute,  and  is 
not  affected  by  sect.  73.  Dixon  v.  Gt.  W.  By.  Co.,  (1897)  1  Q.  B.  300,  C.  A. 
If  the  comiiauy  neglect  to  fence,  neither  it,  nor  its  servants,  can  recover 
lor  injury  caused  by  animals  straying  on  its  land ;  Child  v.  Ileum,  L.  E., 
9  Ex.  176;  nor  can  the  tenants  of  the  land.  Wiseman  v.  Booker,  3  C.  P.  D. 
184.  The  plaintiff's  sheep  escaped  into  the  field  of  A.  from  defect  of  fences, 
which  the  jilaintiff  was  bouud  to  rci)air,  and  thence  into  a  railway,  by 
reason  of  a  defect  in  the  railway  fences :  held,  that  the  plaintilf  could  not 
sue  the  railway  company  for  injurv  to  his  sheep  by  a  train.  Bicketts  v. 
E.  &  W.  India  Docks,  &c.  By.  Co.,  12  C.  B.  160;  21  L.  J.,  C.  P.  201.  So, 
where  the  plaintifl's  cattle  strayed  from  his  own  field,  into  the  highway, 
and  thence,  throusih  a  defective  fence  of  the  company,  on  to  the  railway, 
and  were  there  killed  by  a  train,  it  was  held,  that  the  section  did  not 
oblige  the  company  to  fence  against  any  but  persons  lawfully  on  the 
highway,  and  that  they  were  not  liable.  Manchest<r,  tf-c.  By.  Co.  v.  WalUs, 
14  C.  B.  213 ;  23  L.  J.,  C.  P.  85 ;  Luscomhe  v.  Gt.  W.  By.  Co.,  (1899)  2  Q.  B. 
313.  So,  if  the  owner  of  lands,  adjacent  to  a  railway,  have  a  key  of  a 
gate  to  a  private  crossing  over  it,  and  the  gate  be  left  open  by  him,  the 
company  is  not  liable  for  injury  to  his  cattle  straying  on  the  rail,  even  if 
n. — voi,.  II.  G 
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there  be  some  negligence  in  the  company ;  and  the  owner  cannot,  under 
such  circumstances,  set  up  the  objection,  that  the  defendant  ought  to  have 
made  a  bridge,  and  not  a  level  crossing.  Ellis  v.  L.  &  S.  W.  Ey.  Co.,  2 
H.  &  N.  424;  26  L.  J.,  Ex.  349.  The  obligation  to  fence,  created  by  the 
above  section,  applies  only  as  between  the  railway  company,  and  the 
adjoining  landowner,  or  his  licensee;  as  between  the  company  and  their 
passengers  the  com^xany  are  only,  under  their  common  law  liability,  to  take 
every  reasonable  care  to  prevent  cattle  straviug  on  their  line.  Buxton 
V.  N.  E.  By.  Co.,  L.  E.,  3  Q.  B.  549.  A  person  using  the  lands  of  the 
adjoining  owner,  by  his  permission,  is  in  the  same  position  as  he  is. 
Dawson  v.  Midland  By.  Co.,  L.  R.,  8  Ex.  8.  As  to  the  right  of  the 
occupier,  under  sect.  68,  to  have  the  laud  fenced  by  the  railway  company, 
when  the  owner  has  released  his  right,  see  Corry  v.  Gt.  W.  By.  Co.,  7 
Q.  B.  D.  322,  C.  A. 

The  liability  of  railway  companies  in  respect  of  negligence,  in  providing 
at  their  stations  safe  means  of  alighting  from  their  carriages,  has  been 
discussed  in  numerous  cases.  "The  company  are  bound  to  use  reasonable 
care  in  providing  accommodation  for  passengers,  and  the  passengers  also 
are  bound  to  use  reasonable  care  in  availing  themselves  of  the  accom- 
modation provided  for  them."'  Ber  Cockburn,  C.J.,  in  Braeger  v.  Bristol 
&  Exeter  By.  Co.,  24  L.  T.  107,  cited  L.  R.,  7  C.  P.  324.  Where  the 
company  require  a  passenger  to  alight,  without  afiording  reasonable  facilities 
for  the  purpose,  they  are  liable  if  the  passenger,  through  no  default  of  his 
own,  meet  with  an  accident  in  alighting.     Foy  v.  L.  B.  &  S.  C.  By.  Co., 

18  C.  B.,  N.  S.  225.  Where  the  carriage,  in  which  the  plaintiff  is  travelling, 
is  drawn  up  beyond  the  platform  owing  to  the  length  of  the  train,  or  other 
cause,  and  the  danser  is  visible,  and  there  has  been  no  invitation  to  alight, 
the  company  are  not  liable  for  injury  caused  to  the  plaintiff  by  his  jumjMng 
down.  Siner  v.  Gt.  W.  By.  Co.,  L.  R.,  3  Ex.  150;  Ex.  Cfa.,  L.  E.,  4  Ex. 
117.  But,  if  there  were  an  invitation  to  alifjlit,  the  company  would  be  liable. 
BoUon  V.  N.  E.  By.  Co.,  L.  R.,  10  Q.  B.  271 ;  2  Q.  B.  D.  85,  C.  A.,  and 
Bose  V.  Id.,  2  Ex.  D.  248,  C.  A.  And  where  the  danger  is  in  the  nature  of 
a  trap,  not  being  visible  from  the  darkness,  or  other  cause,  and  unknown  to 
the  plaintiff,  the  company  wdll  be  liable  if  he  injure  himself,  in  alighting 
at  their  invitation.  Coclile  v.  S.  E.  By.  Co.,  L.  R.,  7  C.  P.  321,  Ex.  Ch., 
following  Braeger  v.  Bristol  &  Exeter  By.  Co.,  24  L.  T.  105,  Ex.  Ch.,  cited 
L.  R.,  7^C.  P.  323 ;  Bridges  v.  N.  London  By.  Co.,  L.  R.,  7  H.  L.  213.  The 
invitation  in  Braeger  v.  Bristol  &  Exeter'  By.  Co.,  supra,  was  the  o])ening 
the  carriage  door,  and  in  CocJcle  v.  S.  E.  By.  Co.,  and  Bohson  v.  N.  E.  By. 
Co.,  supra,  the  bringing  the  train  to  a  final  standstill,  for  the  purpose 
of  the  passengers  alighting.  See  also  Betty  v.  Gt.  W.  By.  Co.,  L.  R.,  5 
€.  P.  461,  n.;"aud  Whittaker  v.  Manchester  &  Sheffield  By.  Co.,  Id.  464,  n. 
AVbether  calling  out  the  name  of  the  station,  by  the  defendant's  servants,  on 
the  platform,  amounts  to  an  invitation,  depends  on  the  circumstances  of  each 
case ;  calling  it  out  before  the  train  arrives  at  a  standstill  at  the  station  is 
not  such  an  invitation;  Lewis  v.  L.  Chatham  &  D.  By.  Co.,  L.  E.,  9  Q.  B. 
66 ;  but  it  is  otherwise,  where  the  name  is  called  out,  after  the  train  has 
arrived  at  a  final  standstill.  Weller  v.  i.  Brighton  (fc  S.  C.  By.  Co.,  L.  R., 
9  C.  P.  126 ;  Bridges  v.  N.  Lj.  By.  Co.,  supra. 

So,  a  railway  company  are  responsible,  if  they  invite  their  passengers 
to  use  an  unsafe  bridge  over  their  line;    Ijongmore  v.    Gt.    W.  By.    Co., 

19  C.  B.,  N.  S.  183;  35  L.  J.,  C.  P.  135,  n. ;  or  if,  the  usual  exit  being 
blocked  up,  they  assent  to  the  passengers  leaving  a  station,  by  a  way  across 
which  is  an  obstruction,  unseen,  on  account  of  the  darkness.  Nicholson  v. 
Lancashire,  &c.  By.  Co.,  3  H.  &  C.  534 ;  34  L.  J.,  Ex.  84.  So,  where  the 
company  allow  a  person,  for  whom  they  carry  goods  by  their  line,  to  assist 
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in  unloadinz  them,  the)'  are  liable  for  negligence  towards  him.  Holmes  v. 
N.  E.  liy.  Co.,h.  K.,  4  Ex.  '-'54;  Ex.  Cli.  L.  R.,  (J  Ex.  123;  Wright  v. 
L.  cfc  N.  W.  Ey.  Co.,  L.  R.,  10  Q.  15.  2U8;  1  Q.  B.  D.  'lo'l,  C.  A.  Si.e  also 
Smith  V.  Z.  <fc  ",S.  KatheriueH  Dock  Co.,  L.  l\.,  3  C.  P.  32G, cited  2x^st,  \k  790  ; 
John  V.  Bacon,  L.  K.,  5  C.  P.  437;  and  cases  cited  ante,  pp.  7G4,  7G5. 

But  there  mu.st  be  some  evidence  of  negligence,  on  which  the  jury  may 
reasonably  and  properly  act,  or  the  judge  is  bound  to  direct  a  verdict  for 
the  defendant;  and  a  railway  company  is  not  answerable  for  injury  which 
may  bajipeQ  to  a  passenger  from  using  a  station  or  a  staircase  provided 
by  them,  if  it  be  reasonably  safe  for  the  jiurpose.  Toomey  v.  L.  Brighton  & 
aS.  C.  By.  Co.,  3  C.  B.,  N.  S.  14(i ;  27  L.  J.,  C.  P.  39 ;  Cornman  v.  E.  Counties 
By.  Co.,  4  H.  &  N.  781;  29  L.  J.,  Ex.  94;  Crafter  v.  Metropolitan  By.  Co., 
L.  R.,  1  C.  P.  300;  Longmore  v.  Gt.  11'.  By.  Co.,  ante,  p.  79G.  See  also  Sirnkin 
V,  L.  <fc  N.  ir.  By.  Co.,  21  Q.  B.  D.  453,  C.  A.,  and  cases  cited  ante, 
pp.  777  et  seq. 

Where  the  door  of  the  defendants'  railway  carriage,  in  which  the  plaintiff 
was  travelling,  tlew  open,  owing  to  some  defect  in  the  fastening,  and  the 
plaintiff,  while  the  tram  was  in  motion,  endeavoured  to  shut  the  door,  and 
in  so  doing  was  thrown  out  and  injured,  it  was  held,  that  the  defendants 
were  not  liable.  Adams  v.  Lancashire,  &c.  By.  Co.,  L.  P.,  4  C.  P.  739. 
This  case  was  decided  on  the  ground  that  the  plaintiff  should  have  suffered 
the  inconvenience,  rather  than  exj^ose  liimself  to  considerable  peril  (see  also 
observations  of  Bramwell,  L.J.,  in  Lax  v.  Cor.  of  Darlington,  5  Ex.  D.  35, 
36).  In  Gee  v.  Metropolitan  By.  Co.,  L.  P.,  8  Q.  B.  IGl,  Ex.  Ch.,  the  court, 
while  approving  the  principle,  doubted  whether  it  was  correctly  applied  to 
the  facts  in  Adams  v.  Lancashire,  &c.  By.  Co.,  supra.  Where  the  plaintiff 
stood  up  against  the  door  of  the  railway  carriage,  in  order  to  look  out,  and 
the  door  flew  open,  whereby  he  w^as  thrown  out  and  injured ;  this  was  held 
evidence  of  negligence  on  the  part  of  the  company.  Gee  v.  MetroimUtan 
By.  Co.,  supra. 

Where  the  guard  of  the  defendants,  a  railway  company,  forcibly  closed 
the  door  of  one  of  tlieir  carriage?,  without  previous  warning,  so  as  to  crush 
the  hand  of  the  plaintiff',  a  passenger  who  was  in  the  act  of  entering  the 
carriage,  between  the  door  and  the  door-post,  it  was  held,  that  the  jury  were 
justified  in  finding  that  the  guard  was  guilty  of  negligence,  and  that  there 
was  no  contributory  negligence  on  the  ])art  of  the  ])laintiif.  Fordham  v. 
L.  Brighton  &  S.  C.  By.  Co.,  L.  P.,  3  C.  P.  368 ;  Ex.  Cii.,  L.  R„  4  C.  P.  619  ; 
Coleman  v.  S.  E.  By.  Co.,  4  H.  &  C.  699.  But,  in  a  similar  case,  where  the 
plaintitT  left  his  hand  on  the  edge  of  the  door,  half  a  minute  after  entering 
the  carriase,  and  the  guard  gave  due  warning,  before  shutting  the  door,  the 
court  hfld  that  the  accident  was  attributable  soleljr,  to  the  plaintiff's  want 
of  caution,  in  leaving  his  hand,  after  he  had  entered  the  carriage,  upon  a  door, 
that  he  must  have  known  would  be  shut  immediately.  Bichardson  v. 
Metropolitan  By.  Co.,  L.  P.,  3  C.  P.  374,  n.  See  also  Drury  v.  N.  E.  By. 
Co.,  (1901)  2  K.  B.  322,  and  Jackson  v.  Metropolitan  By.  Co.,  3  Ap.  Ca. 
193,  D.  P. 

As  to  evidence  of  negligence,  arising  from  insufiicieucy  of  the  staff  of 
porters,  at  the  station,  to  regulate  the  crowd  of  passengers  on  the  platform,  or 
to  remove  those  over-crowding  the  carriages,  vide  S.  C.  Tiie  robbery  of  a 
passenger  C.  caused  by  the  over-crowding  of  the  carriage  in  which  C.  travelled, 
is  too  remote  a  damage  to  be  recoverable  by  him.  Cobb  v.  Gt.  W.  By.  Co., 
(1893)  1  Q.  B.  459,  C.  A. ;  (1894)  A.  C.  419,  D.  P.  A  railway  company  are 
not  liable  for  an  assault  committed  on  a  passenger.  P.,  while  travelling  on 
their  railway  by  his  fellow  passengers,  when  the  company,  at  the  time  P. 
took  his  ticket,  did  not  know  that  owina;  to  illwill  incurred  by  P.  the  assault 
was  probable.     Pounder  v.  N.  E.  By.  Co.,  (1892)  1  Q.  B.  385;  gee  also  the 
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prece.ling  case.  Nor  for  injury  caused  by  dangerous  goods  brought  into  a 
railway  carriage,  unless  the  company  were  negligent  in  permittin'z  them  to  be 
brought  in.     E.  Indian  Rij.  Co.  v.  Muherjce,  (1901)  A.  C.  30G,  J.  C. 

Th^e  Eegulation  of  Eailways  Act,  1868  (31  &  32  V.  c.  119),  s.  22,  wliick 
requires  that  in  every  train  carrjang  passengers,  and  travelling  more  than 
20  miles,  witliout  stopping,  the  company  shall  provide  means  of  communi- 
cation between  the  passengers,  and  servants  in  charge  of  the  train,  api)lies  to 
every  passenger  train,  intended  to  travel  more  than  20  miles  without  stopping; 
Blamires  v.  Lancashire  &  Yorkshire  By.  Co.,  L.  E.,  8  Ex.  283,  Ex.  Ch., 
ante,  p.  778  ;  and  the  omission  to  provide  such  communication,  may  be 
evidence  of  negligence.     S.  C. 
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Although  the  mere  happening  of  an  accident,  is  not  in  gcnevAl  j)rirnd  facie 
evidence  of  negligence,  and  the  plaintiff  is  bound  to  give  some  evidence  in 
support  of  the  defendant's  negligence  ;  Cotton  v.  Wood,  8  C.  B.,  N.  S.  5G8  ; 
29  L.  J.,  C.  P.  333;  JIammack  v.  White,  11  C.  B.,  N.  S.  588;  31  L.  J., 
C.  P.  129,  cited  ante,  p.  779 ;  Smith  v.  Gt.  E.  Ry.  Co.,  L.  E.  2  C.  P.  4,  10 ; 
Welfare  v.  L.  Brighton  &  S.  C.  By.  Co.,  L.  E.,4  Q.  B.  693;  yet  the  accident 
may  be  of  such  a  nature,  that  res  ipsa  loquitur,  i.e.  negligence  must  be 
assumed,  from  the  unexplained  fact  of  the  accident  happening.  Thus,  where- 
the  plaintiff,  while  walking  in  a  street,  in  front  of  the  house  of  the  defendant, 
a  flour  dealer,  was  injured  by  a  barrel  of  flour  falling  upon  him  from  an  upper 
window,  it  was  held,  that  this  was  evidence  to  go  to  the  jury.  Byrne  v. 
Boadle,  2  H.  &  C.  722  ;  33  L.  J.,  Ex.  13.  So,  where  a  custom-house  officer 
was  struck  by  a  bag  of  sugar,  lowered  by  a  crane  overhead,  while  he  was 
lawfully  in  the  docks.  Scott  v.  London  Bocks  Co.,  3  H.  &  C.  596;  3-i  L.  J., 
Ex.  17,  220,  Ex.  Ch.  So,  where  a  brick  fell  from  a  railway  bridge,  which  a 
train  had  just  crossed,  and  injured  the  plaintiff,  who  was  pa^ising  along  the 
highway  below  the  bridge,  this  was  held  to  be  prirnd  facie  evidence  of 
negligence.  Kmrney  v.  L.  Brvjhton  &  S.  C.  By.  Co.,  L.  E.,  6  Q.  B.  759, 
Ex.  Ch.  See  also  Briggs  v.  Oliver,  4  H.  &  C.  403;  35  L.  J.,  Ex.  163.  So- 
where  damage  was  caused  by  an  explosion  in  the  loading  machine  at  which 
the  plaintiff  M.  was  working  in  the  defendant's  cartridge  works,  there  being 
evidence  tliat  the  machine  worked  imperfectly,  and  that  M.  was  not  negligent. 
McArthur  v.  Dominion  Cartridge  Co.,  (1905)  A.  C.  72,  J.  C. 

Where,  however,  a  person  places  himself  voluntarily  in  a  dangerous  place,, 
he  is  then  subject  to  all  the  risks  of  his  situation,  for  the  maxim  "  Volenti 
non  fit  injuria^'  applies.  See  Mcmhery  v.  Gt.  W.  By.  Co.,  14  Ap.  Ca.  179, 
186,  187,  joer  Lds.  Halsbury,  C,  and  Bramwell.  Thus,  where  A.,  a  stranger, 
while  watching  the  defendant's  workmen,  so  placed  himself,  that  a  loaded 
bucket  used  in  the  work,  passed  over  his  head,  and  the  chain  which  carried 
it  breaking,  it  I'ell  and  killed  him,  the  defendant  was  held  not  liable. 
Batchelor  v.  Fortescur,  11  Q.  B.  D.  474,  C.  A.  A  railway  company  was  held 
not  liable  to  the  plaintiff',  the  servant  of  their  contractor,  lor  injury  occasioned 
to  him  by  their  negligence  in  the  course  of  his  employment  on  their  line,  the- 
])laintiff  knowing  the  danger  of  the  employment.  Woodhy  v.  Mcfrojiolitan 
District  By.  Co.,  2  Ex.  1).  384,  C.  A.  This  case  has  been  explained  on 
the  ground  that  the  plaintiff'  there  had  the  means  of  avoiding  the  danger.. 
See  TJirussell  v.  Ilandyside,  20  Q.  B.  D.  359,  365,  366.  And  where  in  a 
similar  case  the  plaintiff'  had  no  such  means,  without  giving  u]i  liis  employ- 
ment, and  continued  it,  in  obedience  to  his  master's  orders,  lie  was  held  not  to 
be  volens  within  the  meaning  of  the  maxim,  and  was  entitled  to  recover.  S.  C. 
See  Smith  v.  Baker,  and  other  cases  cited  ^os^,  p.  801.     Where  the  extent 
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of  the  (liui'^cr  is  not  known,  the  maxim  does  not  apply.  Osborne  v.  L.  ct-  N. 
W.  Ry.  Co.,  21  Q.  W.  D.  L'20. 

The  (lefcnilant  sent  bales  to  a  warehouse,  where  they  were  insecurely 
piled  under  the  direction  of  the  warehouse-keeper,  so  that  the  plaintiff,  a 
servant  of  the  owner  of  the  warehouse,  was  injured,  it  was  held  that  the 
defendant  was  not  liable.  Murphy  v.  CuralU,  3  H.  &  C.  4G2;  31  L.  J., 
Ex.  14.  So,  where  the  defendant  employs  a  stevedore  to  load  his  vesFel, 
he  is  not  liable  for  the  negligence  of  one  of  his  own  crew,  emplo5'ed  by  the 
stevtidore.  Murray  v.  Currie,  L.  K.,  G  C.  P.  24;  Manning  v.  Adams, 
W.  N.  18rt3,  ]).  22.-!,  Mich.  S.,  Q.  B.  D.  See  Goslin  v.  Af/ricuUural  JIall 
Co.,  1  C.  P.  D.  482,  C.  A.,  and  Bourke  v.  White  Moss  Colliery  Co.,  cited 
ante,  p.  770.  Where  the  pauper  inmate  of  a  workhouse  in  assisting,  by 
order  of  the  labour  master,  in  work  being  carried  out  therein  by  the  guardian?, 
was  injured  through  the  neglii;euce  of  the  workhouse  officials  engaged  in  the 
work,  the  guariiaus  were  held  not  liable.  Tvzeland  v.  IK  //am  Guardians, 
(1907)  1  K.  B.  920,  C.  A.  As  to  injury  caused  to  the  plain'iff  by  the 
negligence  of  a  muse  hired  from  a  nursing  association,  see  JJall  v.  Lees, 
(1904)  2  K,  B.  002  C.  A. ;  or  by  the  want  of  reasonable  care  and  skill  of  the 
visiting  physician  of  a  fever  hospital  in  discharging  a  patient  in  an  infectious 
.state.     Kvans  v.  Liverpool  Cor.,  (1900)  1  K.  B.  100. 

Where  the  df-fendants,  D.,  gratuitously  let  tlie  consignee  of  heavy  goods, 
use  a  crane,  which  broke,  and  let  a  stone  fall  on  B.,  who  had  voluntarily 
assisted  the  consignee  to  unload,  it  was  held  that  B.  could  not  sue  D., 
although  they  knew  of  the  defective  state  of  the  crane ;  for  there  was  no 
fraud,  nor  was  B.  a  jiarty  to  any  contract  with  D.  Semb.  the  consignee 
might  have  sued  defendants,  if  he  had  been  injured  by  it.  Blalcemore  v. 
Bristol  <fc  Exeter  Ry.  Co.,  8  E.  &  B.  1035;  27  L.  J.,  Q.  B,  107.  So,  where 
the  defendant  A.  having  ei-ected  a  scaff(jld,  in  order  to  pull  down  a  house, 
employed  B.  to  do  some  part  of  the  work,  and  for  that  purpose  gratuitously 
allowed  him  tlie  use  of  the  scaffold,  which,  owing  to  some  defect  not  known 
to  A.,  fell,  and  the  plaintiff,  one  of  li.'s  workmen,  was  injured;  held  that  A. 
was  not  liable.  MacCaHhy  v.  Young,  0  H.  it  N.  329;  30  L.  J.  Ex.,  227. 
Accord.  Coughlin  v.  GiUisun,  (1899)  1  Q.  B.  145,  C.  A.  But  where  a  ship 
was  received  into  A.'s  dock,  ibr  repairs,  and  staging  was  provided  by  A.  for 
immediate  use,  for  work  on  the  ship,  A.  was  held  to  be  under  an  obligation, 
to  all  persons,  who  should  use  the  staging  for  work  on  the  ship,  to  take 
reasonable  care  that  at  the  time  the  staging  was  provided,  it  was  in  a  fit  state 
to  be  used ;  the  obligation  arises  from  an  "  invitatictn,"  by  A.,  to  such  persons 
who  use  the  stagin<r,  and  fur  breach  of  the  obligation,  they  can  sue  A. 
Heaven  v.  Fender,  11  Q.  B,  1).  503,  C.  A.  See  also  Marney  v.  Scott,  (1899) 
1  Q.  B.  980.  So,  where  a  di^ck  company  provide  gangways  from  the  shore, 
to  the  ships  lying  in  their  dock,  the  gangways  being  under  the  control  of 
their  servants,  the  company  are  bound,  as  against  persons  having  business  on 
board  those  shifts,  to  keeji  the  gangways  reisonably  safe.  Smith  v.  L.  &  S. 
Katherine's  Dock  Co.,  L.  R.,  3  C.  P.  320.  See  cases  cited  aiite,  pj).  703  et  seq. 
So,  where  a  colliery  owner,  II.,  consigned  coals  t<i  his  vendee  by  rail,  in  a  truck 
hired  by  II.  of  M.,  whicti  H.  had  negligently  allowed  to  leave  the  colliery  in 
a  defective  state,  anil  E.,  a  servant  of  the  vendee,  was  in  consequence  of  the 
defect  injured  in  unloading  the  coal,  II.  was  held  liable  to  E.  Elliott  v.  Hall, 
15  Q.  B.  D.  315.  As  to  the  liability  of  jNI.,  see  Caledonian  Ry.  Co.  v. 
Mulhvlland,  (1898)  A.  C.  210,  D.  P.  Where  a  person  erects  a  stand, 
to  which  he  admits  others,  on  payment,  to  view  laces,  ifcc,  the  contract 
between  him,  and  the  person  admitted,  is  analogous  to  the  contract 
between  a  carrier  and  jiassengers,  and  there  is  an  implied  warranty,  not  only 
of  due  care  on  the  part  of  himself  and  servants,  but  also  on  the  part  of  any 
independent  contractor,  who  may  have  been  employed  by  him,  to  construct 
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the  means  of  conveyance  or  snpjwrt.  Francis  v.  Cockrell,  L.  B.,  5  Q.  B.  184 ; 
Ex.  Ch.  Id.  501.  See  also  Kiddle  v,  Lovett,  16  Q.  B.  D.  605.  Where  the 
defendant  for  valuable  consideration  allows  a  ship,  for  the  juirpose  of  unlading, 
to  lie  at  his  jetty  in  a  tidal  river,  so  that  she  grounds  at  each  low  tide,  there 
is  an  implied  undertaking  that  he  has  taken  reasonable  care  to  ascertain 
that  the  bottom  of  the  liver  at  the  jetty  was  in  sucli  a  condition  as  not 
to  endanger  the  ship.  Tlie  Moorcock,  13  P.  D.  157;  14  Id.  64,  C.  A. 
Ace.  The  Beam,  (1906)  p.  48.  See  also  The  CaUiojic,  and  other  cases 
cited,  ante,  p.  792.  So,  where  a  dockowner  allows  a  ship  to  be!  grounded  in 
his  dock  for  repairs,  it  is  implied  that  the  bottom  of  the  dock  is  fit  for 
the  purpose.  The  Apollo,  (1891)  A.  C.  499,  D.  P.  In  such  cases,  however, 
stat.  63  &;  64  V,  c.  32,  s.  2,  provides  a  limitation  of  liability  in  respect  of  the 
damage  done  to  the  shij).  Where,  however,  a  livery-stable  keeper  undertakes 
for  reward  to  receive,  and  take  c^re  of,  a  carriage  of  the  plaintiff,  he  is  bound 
only  to  take  reasonable  ore,  that  anv  building  in  which  it  is  deposited  is  in 
a  proper  state ;  he  does  not  warrant  that  it  is  absolutelj'-  safe.  Searle  v. 
Laverick,  L.  P.,  9  Q.  B.  122.  See  further,  as  to  when  warranties  are  implied 
by  law,  ante,  p.  486. 

In  Farrant  v.  Barnes,  11  C.  B.,  N.  S.  553;  31  L.  J.,  C.  P.  137,  the 
defendant  sent  a  carboy  of  nitric  acid  to  a  railway  carrier,  to  be  carried  ;  the 
carbo}%  after  passing  through  different  hands,  burst,  and  injured  the  plaintiff, 
who  was  carrying  it;  it  was  held  that  the  defendant  was  liable,  because  he 
had  not  taken  reasonable  care,  to  inake  the  carrier's  servants  aware  of  the 
dangerous  character  of  the  acid.  So,  where  a  gasfitter,  A.,  uegligentlj-  fitted 
a  gas-pipe,  so  that  gas  escaped,  and  an  explosion  occurred,  which  injured  the 
plaintiff,  A.  was  held  liable,  on  the  ground  that  he  was  guilty  of  a  breach  of 
duty,  in  dealing  with  a  thing,  in  its  nature  dangerous,  witliout  due  care. 
Barry  v.  Smith,  4  C.  P.  D.  325.  Where  the  plaintiff  bought  hairwash  of  the 
defendant,  to  be  used  by  the  plaintiff's  wife,  on  the  representation  by  the 
defendant  that  it  was  iunocaous,  and  skilfully  prepared  by  him,  an  action  was 
held  to  be  maintainable  by  the  husband  and  wife,  the  wife  having  been  injured 
by  the  hairwash,  which  was  negligently  prepared  by  the  defendant.  George 
V.  Skirington,  L.  R.,  3  Ex.  1 :  and  see  judgment  in  Longmeid  v.  Holliday,  G 
Exch.  761 ;  20  L.  J.,  Ex.  430.  And  on  a  contract  of  sale  the  vendor  has 
"a  duty,  if  there  is  some  dangerous  quality  in  the  goods  sold,  of  which  he 
knows,  but  of  which  the  purchaser  cannot  be  expected  to  he  aware,  of  taking 
reasonable  precautions  in  the  way  of  warning  the  purchaser  that  special  care 
will  be  required."  Clarke  v.  Army  <&  Xavy  Co-operative  Soc,  (1903)  1  K.  B. 
155, 164,|5er  Collins,  M.R.  As  to  damages  for  breach  of  duty  to  recommend 
a  "good  stockbroker,"  see  De  la  Bere  v.  Bearsott,  (1907)  1  K.  B.  483.  The 
principle  of  the  above  cases  cannot  be  extende  i  to  the  giving  by  the  surveyor,  G.> 
to  a  builder,  B.,  of  an  erroneous  ceitificate  as  to  the  pro2;ress  of  buildings  being 
erected  by  B.,  so  as  to  make  G.  liable  to  B.'s  mortgagee,  L..  for  damage  sustained 
by  advances  being  made  by  M.,  on  the  faith  of  the  certificate,  there  being  no 
contract  between  L.  and  G.,  nor  any  duty  owed  by  G.  to  L.  to  exercise  due  care 
in  giving  his  certificate  ;  Le  Lievre  v.  Could,  (1893)  1  Q.  B,  491,  C.  A.  As  to 
the  damages  recoverable  by  the  employer  aeainst  the  architect  lor  negligence 
in  preparing  plans  for  him,  see  Columbus  Co.  v.  Clowes,  (1903)  1  K.  B.  244. 

Wiiere  a  water  company  were  bound  to  su])i)ly  water  to  a  house  by  a  main 
and  certain  apparatus,  and  part  of  the  apparatus  became  inoperative,  by  reason 
of  a  frost  of  unusual  severity,  whereby  the  water  overflowed  into  the  lower  part 
of  the  house,  no  action  was  held  to  lie  by  the  occupier,  the  ajiparatus  having 
been  sufficient  in  ordinary  winters.  Bli/th  v.  Binainc/hain  ]\'ateru;orks  Co. 
11  Exch.  781 ;  25  L.  J.,  Ex.  212.  See  Harrison  v.  Ot.'N.  By.  Co.,  3  H.  &  C. 
231 ;  33  L.  J.,  Ex.  266  ;  and  Nichols  v.  Marsland,  2  Ex.  D.  1,  ante,  p.  791. 

As  to  an  action  by  B.  against  a  witness  for  negligently  giving  false  evidence 
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wliicli  causjd  B.'s  conviction.    See  Bynoc  v.  Banh  of  England,  cited  post, 
p.  881. 

Negligence  vf  Fdlov)  Servants. 

A  master,  although  liable  for  the  negligence  of  a  servant,  acting  in  the 
course  of  iiis  employment,  is  not,  at  common  law,  generally  responsible  for  an 
injury  sustained  by  that  servant,  owing  to  the  negligence  of  a  fellow  ecrvant, 
engaged  with  him  in  a  common  employment.  See  cases,  infra.  The 
Employers'  Liability  Act,  ISbO, /lo.s;,  p.  y04,  gives  a  servant,  in  certain  cases, 
and  under  certain  restrictions,  a  right  uf  action  a'j;ainst  his  roaster,  fur  such 
negligence.  It  seems  tiiat  the  most  convenient  course,  is  to  state  the  common 
law  (in  the  subject,  and  afterwards  to  show  how  this  law  has  been  altered  by 
the  statute,  vide  post,  pp.  804  et  seq. 

Where  one  servant  overloaded  a  cart,  whereby  it  broke  down,  and  injured 
the  plaintitr,  another  servant,  it  was  held  that  no  action  lay  against  the 
master.  I'ricsth/  v.  Fowler,  3  ^I.  &:  W.  1.  So,  where  a  bricklayer's  labourer, 
fell  from  a  scaffold,  insufliciently  erected  by  his  fellow  labourers  in  the  same 
employment.  Wigmore.  v.  Jag,  5  Exch.  354.  If  a  stranger  volunteer  his 
services,  to  assist  such  servants  or  labourers,  and  thereby  sntVer  injury  from 
their  negliaence,  the  master  cannot  be  sued.  Deqrj  v.  Midland  liy.  Co., 
1  H.  &  N.  773;  20  L.  J.,  Ex.  171;  accord.  Fatter  \.  Faulkner,  1  B.  &  S. 
800;  31  L.  J.,  Q.  B.  30,  Ex.  Ch.  Bat  a  person  who,  with  the  consent  of  a 
railway  company,  assists  in  unloading  goods  consigned  to  him  by  their  line, 
is  not  a  volunteer  within  this  rule.  Wright  v.  L.  &  N.  W.  By.  Co.,  L.  R.,. 
10  Q.  B.  2!)8;  1  Q.  B.  D.  252,  C.  A.,  ajd<;  p.  797.  The  master  is  not  liable 
to  his  servant,  for  an  accident  happening  in  the  service,  in  consequence  of  the 
alleged  inadequacy  of  the  number  of  servants  to  assist  him  in  his  work. 
Skipp  v.  K.  ( 'aunties  By.  Co.,  9  Exch.  223;  23  L.  J.,  Ex.  23.  Nor  is  he 
liable  where  the  plaintiff,  knowing  the  danger  of  the  work,  voluntarily 
encounters  it;  for"  Volenti  non  Jit  injuria.'"''  Tlionias  v.  Quartermaine,  18 
Q.  B.  D.  ti85,  C.  A.  It  has,  however,  been  held  that  mere  continuance  at 
the  work,  with  knowledge  of  the  risk,  is  not  conclusive  evidence  that  it  was 
voluntarily  undertaken.  Yarmuuth  v.  France,  19  Q.  B.  D.  647  ;  Smith  v. 
Bak-cr,  (1891)  A.  C.  325,  D.  P.  Thus  where  the  workman,  S.,  engaged  as 
B.'s  servant,  in  an  employment,  not  in  itself  dangerous,  is  exposed  to  danger, 
of  which  he  knows,  from  other  work  of  B.,  over  which  S.  has  no  control, 
whether  S.  undertook  the  risk  is  a  question  of  fact.  S.  C.  In  this  case  the 
danger  arose  from  the  s\'stematic  neglect  to  give  S.  warning  to  get  out  of  the 
way  of  stones  hoisted  over  his  head,  one  of  the  stones  having  fallen  on  and 
injured  him.  So,  where  the  work  was  dangerous  owing  to  the  absence  of 
])roi)er  means  of  access  to  an  elevated  tramway.  Williaras  v.  Birmingham, 
<fec.  Co.,  (1899)  2  Q.  B.  338.  See  also  Thrttssell  v.  Ilandyside,  and  other 
cases,  cited  ante,  p.  798.  As  to  knowledge  of  the  extent  of  the  danger,  see 
Oshorne  v.  L.  &  N.  W.  By.  Co.,  cited  ante,  p.  799. 

To  make  a  master  liable  to  his  servant  or  workman,  there  must  be  personal 
negligence,  or  interference'  of  the  master,  or  a  special  contract.  Ormond  v. 
Holland,  E.  B.  Sc  E.  102.  The  negligence  of  the  vice-principal,  or  repre- 
sentative of  the  master,  will  not  make  the  latter  liable.  Wihan  v.  Merry, 
L.  R.,  1  H.  L.  Sc.  32G ;  Hou'ells  v.  Landare  Siemcn''s  Steel  Co.,  L.  R.,  lO 
Q.  B.  ()2.  But  one  of  the  two  co-proprietors  of  a  mine  was  held  liable  for 
the  nersoral  negligence  of  the  other.  Aslnvorth  v.  Slanivix,  3  E.  &  E.  701; 
30  L.  J.,  Q.  B.  183;  MeJlors  v.  Shaw,  1  B,  Sc  S.  437 ;  30  L.  J.,  Q.  B.  333. 

The  master  is,  however,  bound  to  exercise  due  care  and  caution  in  the 
choice  of  his  servants,  otherwise  he  may  become  liable  in  resi^ect  of  his  own 
negligence,  in  this  respect.  Tarrant  v.  Webb,  18  C.  B.  787  ;  25  L.  J.,  C.  P., 
261 ;  see  Allen  v.  New  Gas  Co.,  1  Ex.  D.  251.     And  he  is  bound  to  take  all 
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reasonable  precaution?,  to  secure  the  safety-  of  his  workmen.  Bnjdon  v. 
Stewart,  2  Macq.  30 ;  Smitli  y.  Baker,  and  Williams  v.  Binniiujham,  &c. 
Co.,  ante,  p.  801.  Thus,  if  he  provide  bad  timber  for  a  scatibld,  lie  may  be 
liable.  Eoherts  v.  Smith,  2  H.  &  N.  213,  So,  if  he  allow  the  servant,  to  use 
a  machine,  he  knowing  it  to  be  unsafe  and  unprotected.  Watling  v.  Oastler, 
L.  R.  6  Ex.  73.  But  the  master  is  not  liable,  if  be  did  not  know  it  to  be  in 
an  unsafe  state.  Griffiths  v.  L.  &  S.  Katherine's  Dock  Co.,  12  Q.  B.  D.  493 ; 
13  Q.  B.  D.  25y,  C.  A.  In  Senior  v.  Ward,  1  E.  &  E.  385  ;  28  L.  J.,  Q.  B. 
139,  one  of  the  defendant's  colliers  carelessly  used  a  damaged  rope,  to  go 
down  a  mine,  after  being  warned  to  try  it  first ;  it  was  held  "that  defendant, 
the  owner,  was  not  liable  for  injury  caused  by  the  breaking  of  the  rope, 
although  defendant  had  neglected  to  try  it  daily,  as  he  was  bnund  to  do,  by 
the  rules  of  the  mine;  see  also  observations  in  Abraham,  v.  llei//ioJds,  post, 
p.  803.  Piaintift",  a  stonemason,  in  the  defendant's  mill,  which  had  been 
built  a  year  before  under  the  superintendence  of  their  clerk,  wis  injured  by 
an  accident,  owing  to  the  weakness  tf  its  foundations  :  it  was  held  that  in 
the  absence  of  personal  negligence  of  the  defendants,  or  of  some  person  acting 
as  their  servant,  or  by  their  orders,  either  in  having  given  directions  how 
the  buildings  should  be  consti'ucted,  or  in  having  knowingly  entrusted  the 
execution  of  the  work  to  an  incompetent  workman,  the  defendants  were  not 
liable.  Brown  v.  Accrington  Cotton  Spinning  Co.,  3  H.  &  C.  511 ;  34  L.  J., 
Ex.  208.  See  further,  Dgnen  v.  Leach,  26  L.  J.,  Ex.  221.  In  consequence 
of  the  erection  of  a  hoarding  by  a  contractor,  which  projected  too  far,  and 
was  consequently  knocked  down  by  a  passing  carriage,  one  of  the  contractor's 
labourers,  was  injured  ins-ide  the  hoard.  It  was  hell  that  no  action  lay  by 
him  against  his  master,  the  cause  of  injury  beina:  too  remote,  and  the  plaint, ff 
being  a  voluntary  wurkman  with  a  full  knowledge  of  the  circumstances. 
Assop  X.  Yates,  2  H.  &  N.  768;  S.  C.  sab  nom.  Alsop  v.  Yates,  27  L.  J., 
Ex.  156;  Sear/e  v.  Lindsay,  11  C.  15.,  N.  S.,  429;  31  L.  J.,  C.  P.  106. 
Where  the  owner  has  machmery,  which  he  is  under  a  statutory  liability  to 
fence,  in  an  unfenced  state,  he  is  responsible  to  a  servant,  who  has,  without 
negligence  on  his  part,  suffered  injury  through  the  machinery  being  unfenced. 
Groves  v.  Ld.  Wimborne,  (1898)  2  Q.  B.  402,  C.  A.  In  such  ca-e  it  is  no 
defence  that  the  machine,  which  was  originally  fenced,  htd  become  unfenced 
through  the  negligence  of  a  fellow  servant.  S.  C.  See  also  Ilohnes  v.  Clarke, 
7  H.  &  N.  937  ;  31  L.  J.,  Ex.  356,  Ex.  Ch. 

The  following  cases  illustrate  the  meaning  of  the  terms  fellow  servants 
engaged  in  a  common  employment : — A  servant  of  a  railway  company, 
travelling  on  their  business,  in  one  of  their  trains,  was  held  to  be  the  fellow 
seivant  of  those  who  had  charge  of  the  train  ;  so  the  ganger  of  the  platelayers, 
whose  business  it  was  to  keep  the  permanent  way  in  repair,  and  the  guard  of 
a  train,  were  held  to  be  fellow  labourers,  so  as  to  exempt  the  company  from 
liability  for  hurt,  received  by  one  owing  to  the  neeligence  of  the  other; 
Iltttchinson  v.  York,  <C'c.  Bg.  Co.,  5  Excl).  343.  Waller  v.  S.  E.  By.  Co.,  2 
H.  &  C.  102  ;  32  L.  J.,  Ex.  205  ;  see  also  Loregrove  v.  L.  Brujitton  &  S.  C. 
By.  Co.,  16  C.  B.,  N.  S.  669  ;  33  L.  J.,  C.  P.  329  ;  and  Tunney  v.  Midland 
By.  Co.,  L.  R.,  1  C.  P.  291.  So,  a  person  in  the  employment  of  a  railway 
company,  engaged  in  painting  a  shed  on  their  i)remises,  is  the  fellnw  servant 
of  a  person  who  was  employed  to  turn  carriages  on  a  turn-table.  Morgan  v. 
Vale  of  Neath  By.  Co.,  5  B.  &  S.  570 ;  33  L.  J.,  (j.  B.  2G0 ;  Ex.  Cii.,'L.  11., 
1  Q.  B.  149.  A  foreman  is  a  fellow  labourer  with  the  men  whose  work  he 
superintends,  lor  the  purposes  of  this  rule  of  non-liabilitv  of  the  master. 
Gallagher  v.  Fij^er,  10  C.  B.,  N.  S.  669  ;  33  L.  J.,  C.  P.  329.  Feltham  v. 
England,  L.  R.,  2  Q.  B.  33.  So  is  a  manager.  IVilson  v.  Merry,  L.  R.,  1 
11.  L.  Sc.  32G  ;  Foive/ls  v.  Landore  Siemen's  Steel  Co.,  L.  R.,  10  Q.  B.  62. 
So,  is  the  certificated  manager  of  a  coal  mine,  appointed  as  required  by  35  & 
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3G  V.  c.  70,  s,  20.  S.  C.  So  the  master  of  a  sliip  nnd  lior  crew  are  oiigased 
in  a  common  employment.  llnUey  v.  Finkncii  A:  >Sons  -S.>b'.  Co.,  (1894) 
A.  C.  222.  So  arc  an  actor  ami  a  .scene-sliifter  at  the  theatre.  Burr  v. 
Theatre  Jioijal,  etc.,  (l'J07)  1  K.  B.  544,  C.  A. 

See  I'urtlier  on  the  rule  as  tu  injurv  bv  ftllow  servants,  Griffiths  v.  Gidloio, 
•i  H.  &  N.  048 ;  27  L.  J.,  E.\.  404 ;  'lovell  v.  Iloicell,  1  C.  P.  D.  IGl ;  Rourke 
V.  White  Moss  Colliery  Co.,  1  C.  P.  D.  550 ;  2  C.  P.  1).  205,  C.  A. ;  Allen  v. 
New  Gas  Co.,  1  Ex.  D.  251,  ami  the  judi^ments  in  Patterson  v.   Wallare, 

1  Macq.  748  ;  liartoii's  Hill  Coal  Co.  v.  Iteid,  3  Macq.  2(;(j ;  Wilson  v.  Merry, 
L.  R.,  1  II.  L.  Sc.  320 ;   Charles  v.  Taylor,  3  C.  P.  D.  492,  C.  A. 

The  immunity  of  the  master  A.  from  liability  for  injury  caused  to  C.  by 
the  nej:;ligence  of  hi-!  servant  B.  extends  only  to  cases  ia  which  C.  is  also  his 
servant,  and  B.  and  0.  are  engaged  in  a  common  employment,  as  to  which 
see  cases  cited  above ;  where  (J.  is  not  A.'s  servant  A.  is  liable  to  him  for  B.'s 
negligence.  Thus  where  two  railway  companies  X.  and  Y.  had  the  common 
use  of  a  station  :  A.,  a  servant  of  the  X.  Co.,  was  crus-hed  while  working  at 
the  station,  by  a  train  of  the  Y.  Co.;  the  jury  found  no  negligence  on  the 
part  of  A.,  but  only  negligence  of  the  Y.  Co.,  by  reason  of  a  want  of  better 
rules  for  the  direction  of  their  servants ;  both  companies  used  the  same  rules ; 
the  plaintiti'  was  held  eiUitled  to  recover.      Vose  v.  Lancashire,  &c.  By.  Co., 

2  H.  &  N.  728;  27  L.  J.,  Ex.  249  ;  tee  also  Warhurton  v.  Gt.  W.  By.  Co., 
L.  K.,  2  Ex.  30 ;  Swainson  v.  .V.  E.  By.  Co.,  3  Ex.  D.  341,  C.  A.  So  where 
the  plaintiff,  who  was  a  servant  in  the  employment  of  a  carter,  was  sent  by 
the  defeuilant  to  fetch  cotton  from  a  warehouse,  and,  while  loading  his  cart, 
■was  injured,  by  the  carelessness  of  men  in  the  defendant's  service  ;  it  was 
held,  that  the  defendant  was  liable,  on  the  ground  that  the  plaintiff  was  not 
a  fellow  servant  of  those  who  injured  him.  Abraham  v.  Beynolds,  5  H.  &  N. 
143.  So  where  the  injury  was  caused  to  the  plaintitf,  the  servant  of  II.,  who 
had  contracted  to  build  a  house  for  L.,  by  the  negligence  of  a  servant  A.  of 
the  defendant,  a  person  selected  by  L.'s  architect  and  employed,  under  the 
terms  of  the  contract,  to  lay  the  roof  at  a  ])rice  to  be  p,aid  by  H.,  the  defendant 
was  held  liable,  on  the  same  ground.  Johnson  v.  Lindsay,  (1891)  A.  C.  371, 
D.  P.,  reversing  S.  C.  in  C.  A.,  23  Q.  B.  D.  508.  The  defendant  F.,  a  con- 
tractor for  a  building,  employed  M.  to  do  piecework  under  bini,  and  M. 
employed  W.  on  the  work  ;  one  of  E.'s  seivants  X.  in  the  course  of  his  work, 
dropped  a  heavy  instrument  on  W.  and  thereby  killed  him  ;  it  was  held  that 
no  action  lay  by  W.'s  executors  against  F.  on  the  ground  that  W.  and  X. 
v/ere  fellow  servai-ts.  Wigyett  v.  Foj\  11  Exch.  832  ;  25  L.  J.,  Ex.  188. 
In  this  case  F.  paid  W.'s  wages,  and  had  control  over  him,  and  the  right  to 
dismiss  him,  see  jjer  Channell,  B.,  5  11.  &  N.  149,  150,  but  the  case  and  this 
explanation  were  doubted  by  Cockburn,  C.J.,  in  Bourke  v.  White  Moss 
Colliery  Co.,  2  C.  P.  D.  208,  C.  A.  It  is  only,  howeve%  on  this  state  of  f  icts 
that  the  decision  can  be  supjiorted.  See  observations,  (1891)  A.  C.  379,  3S3. 
jper  Lds.  Herschell  and  Watson.  A  pilot,  compulsorily  taken  on  board  a  ship, 
is  not  a  fellow  s-ervant  with  the  oflicers  and  crew  of  the  ship.  Smith  v.  Steele, 
L.  II.,  10  Q.  B.  125  ;  nor  are  the  latter  fellow  hcrvants  with  the  servants  ot 
the  stevedore  emploved  to  dischar;:e  the  ship.     Cameron  v.  Nystrom.  (1893) 

A.  C.  308,  J.  C. ;  Uiiion  S.  Ship  Co.  v.  Ckiridge,  (1894)  A.  C.  185,  J.  C.  So 
where  a  shipowner  has  two  ships,  A.  and  B.,  the  seamen  navigating  A.  are 
not  fellow  servants  with  those  navigating  B.,  when  A.  negligently  runs  down 

B.  at  anchor  in  an  estuary  ;  The  Fctrel,  (1893)  P.  320.  The  jniuper  inmate  of 
a  workhouse  assisting  by  order  of  the  labour  master,  in  work  being  carried 
out  by  the  guardians  therein,  is  not  a  fellow  servant  with  the  workhouse 
officials  engaged  in  the  work.  To::el(ind  v.  If.  JIam  Guardians,  (1900) 
1  K.  B.  538  ;  affirm,  on  this  point  (1907)  1  K.  B.  920,  C.  A. 

When  a  Metropolitan  cab  proprietor  lets  a  cab  to  a  driver  on  the  usual 


SOi  Action  for  Negligence  of  Fellow  Servants. 

terms,  vide  ante,  pp.  776,  777,  it  is  doubtful,  whether  the  relation  between  the 
parties,  is  that  of  a  bailor  and  bailee,  or  of  master  and  servant ;  Fowler  v. 
Lock,  L.  E.,  7  C.  P.  272  ;  reversed  in  Ex.  Ch.,  L.  11.,  9  C.  P.  751,  n. ;  but 
the  proprietor  is  liable  to  the  driver,  if  he  do  not  take  reasonable  precautions 
to  provide  a  horse  reasonably  fit  for  the  purpose,  and  injury  is  thereby  caused 
to  the  driver.  S.  C.  on  motion  for  second  new  trial  ;  L.  Pi.,  10  C.  P.  90.  See 
cases  cited  ante,  p.  777. 

The  Employers'  Liability  Act,  1880.]  By  the  Employers'  Liability  Act, 
1880  (43  &  44  V.  c.  42),  the  liability  of  masters  to  their  servasts,  for  injury 
sustained  in  the  course  of  their  emploj^ment,  has  been  considerably  enlarged ; 
sect.  1,  subject  to  the  qualifications  and  exceptions  in  sect.  2,  defines  the 
cases  in  which  an  action  is  maintainable  by  a  "workman"  against  his 
"employer;"  these  " expressions "  (see  sect.  8,  infra)  being  substituted,  in 
this  act,  for  the  time-honoured  names  of  "  servant "  and  "  master."  The 
amount  of  compensation  recoverable,  is  limited  by  sects.  3,  5,  and  written, 
though  not  necessarilj''  formal,  notice  of  the  u:ijury  must  be  given,  within  six 
weeks  ;  and  the  action  commenced  within  six  months  from  its  occurrence 
(sects.  4,  7).  By  sect.  6,  the  action  "  shall  be  brought  in  the  County  Court," 
but  it  may  be  removed  into  a  Superior  Court,  in  the  same  way  as  other 
actions,  and  thus  questions  on  the  act  may  arise  at  Nisi  Prius.  Bj''  sect.  10, 
and  6  E.  7,  c.  51,  the  act  continues  in  force  till  December  31st,  1907. 

By  sect.  8,  "  For  the  purposes  of  this  act,  unless  the  context  otherwise 
requires," — '"  the  expression  '  employer '  includes  a  body  of  persons  corporate 
or  uuincorporate  :  the  expression  'workman'  means  a  railway  servant,  and 
any  person  to  whom  the  Employers  and  Workmen  Act,  1875,  applies." 

By  the  last  mentioned  act,  38  &  39  V.  c.  90,  s.  10, "  the  expression '  workman ' 
does  not  include  a  domestic  or  menial  servant,  but,  save  as  aforesaid,  means  anj- 
person,  who,  being  a  labourer,  servant  in  husbandry,  journeyman,  artificer, 
handicraftsman,  miner,  or  otherwise  engaged  in  manual  labour,  whether  under 
the  age  of  21  years  or  above  that  age,  has  entered  into,  or  works  under  a  con- 
tract with  an  employer,  whether  the  contract  be  made  bel'ore,  or  after  the 
passing  of  this  act,  be  express  or  imjtlied,  oral  or  in  writing,  and  be  a  contract 
of  service  or  a  contract  personally  to  execute  any  work  or  labour."  Sect.  13 
provides  that  the  act  siiould  not  apply  to  seamen,  or  to  apprentices  to  the  sea 
service.  By  43  &  44  V.  c.  16,  s.  11,  this  restriction  is  repealed;  "but  such 
repeal  shall  not,  in  the  absence  of  any  enactment  to  the  contrary,  extend  to,  or 
affect  any  provision,  contained  in  any  other  Act  of  Parliament  passed,  or  to 
be  passed,  whereby  workman  is  defined  by  reference  to  the  persons,  to  whom 
the  Employers  and  Workmen  Act,  1875,  applies."  Hence  the  Employers' 
Liability  Act,  1880,  does  not  extend  to  seamen  and  apprentices.  Corbett  v. 
Fearce,  (1904)  2  K.  B.  422.  These  terms  include  "  every  class  of  person  who 
is  connected  with  the  ship  as  a  seagoing  instrument  of  navigation,  or  of  trans- 
jiort  of  cargo  from  one  place  to  another,  and  to  services  rendered  by  such  persons 
in  harbour  as  much  as  to  services  rendered  by  them  at  sea."     S.C.     Id.  427. 

Jn  order  to  ascertain  if  the  iilaintiif  is  a  "workman"  within  the  above 
definition,  his  real  and  substantial  business  must  be  considered,  and  not  what 
lie  may  do  incidentally  in  tiie  course  of  his  employment.  Bound  v.  Lawrence, 
post,  ]).  804.  Thus  the  term  includes  a  person  whose  duty  it  is  to  drive  the 
defendant's  carts,  and  load  and  unload  goods  tlierein  in  the  course  of  the 
bu>iness  of  the  defendant  his  master,  a  wharfinger.  Yarmouth  v.  France,  19 
Q.  B.  D.  047,  M.P.,  and  L.JJ.  l>ut  it  does  not  include  a  grocer's  assistant 
whose  duty  is  to  serve  customers  inasho]iand  to  perform  other  acts  involving 
manual  labour,  as  to  make  up  parcels  and  carry  them  to  the  cart  at  the  door 
and  to  bring  up  goods  from  the  cellar.  Bound  v.  Laivrence,  (1892)  1  Q.  P.. 
220,  C.  A.     Nor  does  it  include  the  conductor  of  an  omnibus;  Morgan  v. 
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L.  iltncral  Umnihus  Co.,  T-'  Q.  B.  D.  201;  13  Q.  B.  D.  832,  C.  A.;  nor  tlie 
driver  ol"  a  traniciir ;  Cook  v.  X  Mrtropolitan  Tramwaya  Co.,  IH  Q.  B.  D. 
683;  nor  the  guard  of  a  goods  train;  Jlniit  v.  Ot.  N.  liy.  Co.,  (1891)  1  Q.  B. 
601;  nor  a  person  liired  to  mechanically  develop  his  employer's  inventions, 
and  to  originate  inventions;  Jackson  v.  J/ill,  13  Q.  B.  I).  618.  The  term, 
however,  includes  one,  who  has  contracted  personally  to  execute  manual 
work,  although  he  is  assisted  by  others,  whom  he  selects  and  pays. 
Grainger  v.  Ayndey,  and  Brornhy  v.  Tains,  6  Q.  B.  D.  482.  See  aUo 
Sluart  V.  Evans,  infra.  So  the  driver  of  a  motor  omnibus  who  also  repairs  it. 
Smith  V.  Associated  Omnibus  Co.,  (1 907)  1  K.  B.  91G.  A  workman  em  ployed  by 
a  sub-contractor  E.  to  do  work,  which  E.  has  contracted  to  do  for  F.,  lioes  not 
work  under  a  contract  with  F.,  under  t^ect.  10.  Marroio  v.  I'limby,  &c.  Brick 
Co.,  (1898)  2  Q.  B.  588,  C.  A. ;  Fiizpairick  v.  Evans,  (1902)  1  K.  B.  505,  C.  A. 
Sect.  1.  "  Where  after  the  conmiencement  of  this  Act  per.^onal  injury  is 
caused  to  a  workman"  (see  sect.  8,  ante,  p.  801), 

"(1.)  By   reason   of  any   defect   in    the   condition    of  the   ways,  works, 
machinerv,  or  plant  connected  with  or  used  in  the  business  of  the 
emplover"  (see  sect.  8,  ante,  p.  804,  and  sect.  2  (1),  post,  p.  807)  ; 
"or     ' 
"  (2.)  By  reason  of  the  negligence  of  any  i^erson  in  the  service  of  the 
employer,   who    has    any   suiierintendence    entrusted    to   him,"   (see 
sect.  8,  post,  p.  807),  "  whilst  in    the  exercise  of  such   superinten- 
dence ;  or 
'*  (3.)  By  reason  t)f  the  negligence  of  any  person  in  the  service  of  the 
employer,  to  whose  orders  or  directions,  the  workman,  at  the  time  of 
the  injury  was  bound  to  conform,  and  did  conform,  where  sucli  injury 
resulted  from  his  having  so  conformed  ;  or 
"  (4.)  By  reason  of  tlie  act,  or  omission  of  any  person,  in  the  service  of  the 
employer,  done  or  made  in  obedience  to  the  rules,  or  by-laws,  of  the 
employer,  or  in  obedience   to  particular   instructions,  given   by   anj'' 
person  delegated  with  the  authority  of  the  employer  in  that  behalf" 
(see  sect.  2  (2),  j^osf,  p.  807)  ;  "  or 
"(5.)  By  reason  ot  the  negligence  of  any  person  in  the  service  of  the 
enipk)yer,  wdio  has  the  charge,  or  control  of  any  signal,  points,  loco- 
motive engine,  or  train  upon  a  railway, 
"the  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman,  and  any  persons  entitled  in  case  of  death, 
shall  have  the  same  right  of  compensation,  and  remedies  against  the  employer, 
as  if  the  workman  had  not  been  a  workman  of,  nor  in  the  service  of  the 
employer,  nor  engaged  in  his  work." 

The  eliect  of  this  section,  in  the  cases  in  whicli  it  applies,  is  to  negative 
the  implied  contract  (vide  ante,  p.  801),  that  the  employer  shall  not  be  liable 
for  the  negligence  of  a  fellow  workman;  it  does  not  prevent  the  worknian 
from  making  an  express  contract  with  his  employer  to  that  efl'ect.  Griffiths 
V.  Dudley,  Earl  of,  9  Q.  B.  D.  57,  Where  tlie  workman  has  made  such 
contract,  his  widow  cannot  sue  for  damages  under  the  Fatal  Accidents  Act, 
1846,  vide  post,  p.  810.  S.  C.  Contributory  negligence  {i.'ide  ante,  pp.  780, 
781)  of  the  workman  is  a  defence.  See  Stuart  v.  Evans,  49  L.  T.  138, 
T.  S.,  1883,  Q.  B.  D. ;  Weblin  v.  Ikillard,  17  Q.  B.  D.  122.  So  where,  with 
full  knowledge  of  the  dangerous  character  of  the  work,  he  voluntarily  under- 
takes it,  he  cannot  sue  for  resulting  injury  ;  for  "  Volenti  nan  ft  injuria;  " 
Tlioinas  v.  Quartermaine,  18  Q.  B.  D.  685,  C.  A. ;  unless  it  arose  Ironi  the 
master's  neglect  of  a  statutory  precaution.  Baddelcy  v.  Granville  Earl,  19 
Q.  B.  ]^.  423.  As  to  who  is  volens  within  this  maxim,  see  Yarmouth  v. 
France,  and  Smith  v.  Baker,  ante,  p.  801,  and  Membery  v.  Gt.  W.  By.  Co., 
and  T/irussell  v.  Handyside,  ante,  p.  798. 
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In  sect.  1  (1),  "  Any  defect  in  the  condition  of  the  ways,"  &c.,  means  one 
of  a  permanent,  or  quasi  permanent  nature.  M'Giffin  v.  Falmer''s  SJiij^huHd- 
ing  Co.,  10  Q.  B.  D.  5.  An  obstruction,  caused  by  an  object  which  has  fallen 
on  the  way,  and  could  be  at  once  easily  removed,  is  not  such  a  defect.  S.  C. 
Nor  is  the  temporary  removal  of  the  lid,  coverino;  a  pit  lying  in  the  course  of 
the  way.  Willetfs  v.  Watt,  (1892)  2  Q.  B.  92,  C.  A."  But  the  improper 
removal  of  a  guard  to  dangerous  machinery,  whereby  an  accident  arose,  is 
such  defect.  "Tate  v.  Latham,  (1897)  1  Q.  B.  502,  C.  A.  Aud  this  sub- 
section includes  a  case  where  a  machine,  although  in  the  state  in  which  it 
was  constructed  and  intended  to  be,  is  not  fit  for  the  purpose  to  which  it  was 
applied.  Heske  v.  Samuelson,  12  Q.  B.  D.  30;  Cripps  v.  Judge,  13  Q.  B.  D. 
583,  C.  A.;  Paley  v.  Gnrnett,  16  Q.  B.  D.  52.  So  also  a  machine  which  is 
broken  down  and  not  in  use.  Thompson  v.  City  Glass  Bottle  Co.,  (1902)  1 
K.  B.  233,  C.  A.  So  also  machinery  which  thou>ih  safe  for  those  working  it, 
is  dangerous  to  other  workmen  employed  in  the  business.  Smith  v.  Baker, 
(1891)  A,  C.  325,  354,  ^jer  Ld.  Watson.  The  term  "  way  "  includes  any  part 
of  a  shojD  where  workmen  are  employed,  which  it  is  their  duty  to  traverse  in 
the  course  of  their  work.  Willetts  v.  Watt,  supra.  Works  merely  in  the 
course  of  construction,  for  the  employer's  business,  are  not  within  sect.  1  (1). 
Hoive  V.  Finch,  17  Q.  B.  D.  187.  But  where  the  defendant  was  engaged  in 
demolishing  a  building,  and,  when  partly  pulled  down,  one  of  its  walls, 
owing  to  not  having  been  shored  up,  fell  and  injured  the  plaintiff,  who  was 
employed  by  the  defendant  on  the  work,  the  dangerous  condition  of  the  wall 
was  held  to  be  a  defect  in  the  condition  of  the  works  within  sect.  1  (1). 
Brannigan  v.  Robinson,  (1892)  1  Q.  B.  314.  "  Plant "  includes  a  horse 
employed  in  the  defendant's  business  for  drawing  carts,  and  vice  in  the  horse 
is  "defect  "  in  such  plant.  Yarmouth  v.  France,  19  Q.  B.  D.  647,  Ld.  Esher, 
M.R.,  and  Lindley,  L.J.  The  employer  is  not  liable  merely  because  the 
machine  is  dangerous ;  there  must  be  a  defect  implying  negligence  of  the 
employer,  or  of  some  one  entrusted  by  him  within  sect.  2  {l)ipost,  p.  807. 
Walsh  V.  Whiteley,  21  Q.  B.  D.  371,  C.  A. 

On  the  construction  of  sects.  1  (2),  and  8,  vide  post,  p.  807. 

In  order  to  come  within  sect.  1  (3),  the  injury  must  be  the  result  of 
negligence  of  the  person  giving  the  orders,  and  of  the  })laintift"  conforming 
to^them.  Wild  v.  Waygood,  (1892)  1  Q.  B.  783,  C.  A.  The  direction  in 
sect.  1  (3)  may,  without  words,  be  inferred  from  the  previous  conduct  of  the 
parties.  Milhuard  v.  Midland  By.  Co.,  14  Q.  B.  D.  68.  Sect.  1  (3)  does 
not  include  the  negligence  of  a  "  ganger "  or  foreman  of  a  gang  of  labourers 
while  he  is  working  with  the  gang.  Kellard  v.  Uoolcc,  19  Q.  B.  D.  585  ;  21 
Id.  367,  C.  A.  Nor  that  of  a  person  wh^se  only  duty  is  to  tell  the  workmen 
what  work  to  do,  and  not  where  or  when  to  do  it.  Snowden  v.  Baynes,  24 
Q.  B.  D.  568;  2o  Id.  193,  C.  A. 

A  man  whose  duty  it  is  to  oil  the  points  of  a  railway,  he  with  several 
others,  being  under  the  control  of  an  inspector  of  the  company,  has  not  "  the 
charge  or  control  of  the  points"  within  the  meaninsj;  of  sect.  1  (5).  Gihhs  v. 
Gt.  W.  By.  Co.,  11  Q.  B.  D.  22 ;  12  Q.  B.  I).  208,  C.  A.  Semhle  the  provi- 
sion api)lies  to  a  man  having  charge  of  the  points,  for  the  purpose  of  traffic 
and  movement.  S.  C.  11  Q.  B.  D.  26,  2)er  Mathew,  J.  A  person  in  "  charge 
or  control  of  a  train,"  within  sect.  1  (5)  docs  not  necessarily  cease  to  have  such 
charge  because  part  is  uncoupled  to  be  dealt  with  sejiarately.  McCord  v. 
Carnmell,  (1896)  A.  C.  57,  D.  P.  Different  persons  having  duties  to  ])eiform 
to  separate  i^arts  of  the  train  are  within  it.  S.  C.  Where  a  train  of  trucks  is 
moved  by  A.,  by  means  of  a  fixed  engine  which  he  works,  A.  is  in  charge  of  a 
train  within  sect.  1  (5).  Cox  v.  Ot.  W.  By.  Co.,  9  Q.  B.  D.  106.  "  Rail- 
way "  in  sect.  1  (5),  is  not  confined  to  that  of  a  railway  company  subject  to 
the  Railway  Regulation  Acts,  but  extends  to  a  temporary  railroad,  laid  by  a 
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contractor,  fnr  tlic  purpose  of  constructing  works.     J)ou(jh(ij  v.  Flrhank,  10 
Q.  13.  D.  35H. 

By  sect.  2,  "A  workman  sliall  not  be  entitled  under  this  act,  to  anj'  right 
of  compensation,  or  remedy  against  the  employer,  in  any  of  the  following 
cases ;  that  is  to  say, 

(1.)  Under  sect.  1  (1),  "  unless  the  defect  therein  mentioned  arose  from  or 

had  not  been  discovered,  or  remedied,  owing  to  the  negligence  of  the 

employer,  or   of  some  person  in  the  service  of  the   employer,  and 

entrusted  by  him,  with  tlic  duty  of  seeing  that  the  ways,  works, 

machinery,  or  plant  v/erc  in  ])roper  condition." 

(2.)  Under  sect.  1  (4),  "  unless  the  injury  resulted  from  some  impropriety,, 

or  defect  in  the  rules,  bye-laws,  or  instructions  therein  mentioned ; 

provided  that  wliere  a  rule,  or  bj'e-law,  has  been  approved,  or  has  been 

accepted  as  a  proper  rule,  or  bye-law,  by  one  of  Her  Majesty's  Principal 

Secretaries  of  State,  or  by  the  Board  of  Trade  or  any  other  department 

of  the  Government,  under  or  by  virtue  of  any  Act  of  Parliament,  it 

shall  not  be  deemed  for  the  purposes  of  this  Act,  to  be  an  imjiroper  or 

defective  rule  or  bye-law." 

(3.)  "  In  any  case,  where  the  workman  knew  of  the  defect,  or  negligence, 

which  caused  his  injury,  and  failed  within  a  reasonable  time  to  give,  or 

cause  to  be  given,  information  thereof,  to  the  employer  or  some  person 

superior  to  himself  in  the  service  of  the  employer,  unless  he  was  aware 

that  the  emploj-er,  or  such  superior,  already  knew  of  the  said  defect  or 

negligence." 

Where  the  employer,  A.,  placed  a  ladder  for  a  purpose  for  which  it  was 

insufficient,  and  injury  to  a  workman  resulted  therefrom,  it  was  held  there  was 

negligence  of  A.  within  sect.  2  (1).     Cripps  v.  Judge,  13  Q.  B.  D.  583,  C.  A. 

See  also  Biifdie  v.  Hart,  (I'JOT)  1  K.  B.  D.  OiO,  C.  A.     Where,  howe^-er,  A. 

has  employed  a  competent  contractor  B.,  to  supply  plant,  he  is  not  liable  for 

an  accident  caused  to  C.  by  B.'s  negligence  in  constructing  it,  neither  A.  nor 

his  foreman  knowing  that  the  plant  was  unsafe.     Kiddle  v.  Scotf,  IG  Q.  B.  D. 

G05 ;  vide  ante,  p.  776.     But  in  the  case  of  employments  falling  within  the 

stat.  C}  E.  7,  c.  58,  s.  13,  vide  post,  p.  808,  A.  is  now  liable  to  C,  but  he  has 

a  remedy  over  against  B.  ;  Id.,  s.  -4. 

It  seems  that  sect.  2  (3),  will  exonerate  the  employer  from  liability  in  some 
cases  in  which  he  would  have  been  liable  at  common  law.  Stuart  v.  Evans, 
ante,  p.  805 ;  WeUin  v.  Ballard,  17  Q.  B.  D.  122 ;  Smith  v.  Baker,  (1891) 
A,  C.  355,  356,  ^)er  Ld.  Watson.  It  does  not  extend  the  master's  liability 
beyond  that  imposed  by  sects.  1  and  2  (1).  Thomas  v.  Quartermaine,  18 
Q.  B.  D.  685,  603,  C.  A.  See  Yarmouth  v.  France,  19  Q.  B.  D.  647,  659, 
per  Lindley,  L.J. 

Sect.  8.  "  For  the  purposes  of  this  act,  unless  the  context  otherwise  requires, 
the  expression  '  person  who  has  superintendence  entrusted  to  him,'  means  a 
person,  whose  sole  or  principal  duty  is  that  of  superintendence,  and  who  is 
not  ordinaril}'  engaged  in  manual  labour  : "  vide  sect.  1  (2),  ante,  p.  805. 

If  such  person  be  guilty  of  negligence,  when  voluntarily  assisting  in  manual 
labour,  the  employer  is  liable  for  injury,  thereby  caused  to  a  fellow-workman. 
(Morne  v.  Jackson,  11  Q.  B.  D.  619. 

A  man  whose  duty  it  is  to  guide  the  beam  of  a  crane,  by  a  guy  rope,  and 
to  give  directions  when  to  lower  or  hoist  the  chains,  is  not  within  sect.  1  (2), 
as  defined  by  sect.  8.  Shaffers  v.  General  Steam  Navigation  Co.,  10  Q.  B.  D. 
35G.  Nor  is  the  "ganger"  or  foreman  of  a  gang  of  labourers  while  working 
with  his  gang.     Kellard  v.  Eooke,  19  Q.  B.  D.  585  ;  21  /(/.  367,  C.  A. 

By  sect.  3,  "The  amount  of  compensation,  recoverable  under  this  act,  shall 
not  exceed  such  sum,  as  may  be  found  to  be  equivalent  to  the  estimated 
earnings,  during  the  three  years  preceding  the  injury,  of  a  i^ersou  in  the  same 
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grade,  employed  during  those  years  in  the  like  employment,  and  in  the  district, 
in  which  the  workman  is  em]3loyed  at  the  time  of  the  injurj^."  Sect.  5  pro- 
vides that  from  any  such  comfiensation,  shall  be  deducted  any  penalty,  paid 
to  the  workman,  or  his  representatives,  in  pursuance  of  any  other  statute. 
Sect.  6  excludes  prospective  earnings.  Noel  v.  Bedruth  Foundry  Co.,  (1896) 
1  Q.  B.  453. 

By  sect.  4,  "  An  action  for  the  recovery  under  this  act  of  compensation  for 
an  injury,  shall  not  be  maintainable,  unless  notice  that  injury  has  been 
sustained,  is  given  within  6  weeks,  and  the  action  is  commenced  within 
6  months,  from  the  occurrence  of  the  accident  causing  the  injury ;  or,  in  case 
of  death,  within  12  months  from  the  time  of  death  :  Provided  always,  that  in 
case  of  death,  the  want  of  such  notice  shall  be  no  bar,  to  the  maintenance  of 
such  action,  if  the  judge  shall  be  of  opinion  that  there  was  reasonable  excuse 
for  such  want  of  notice." 

By  sect.  7,  "Notice  in  respect  of  an  injury  under  this  act,  shall  give  the 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary  language, 
the  cause  of  the  injury,  and  the  date  at  which  it  was  sustained,  and  shall  be 
served  on  the  employer,  or,  if  there  is  more  than  one  employer,  upon  one  of 
such  employers.  The  notice  may  be  served,  by  delivering  the  same  to,  or  at 
the  residence,  or  place  of  busmess,  of  the  person  on  whom  it  is  to  be  served. 
The  notice  may  also  be  served  by  post,  by  a  registered  letter,  addressed 
to  the  person,  on  whom  it  is  to  be  served,  at  his  last  known  place  of 
residence,  or  place  of  business ;  and,  if  served  by  post,  shall  be  deemed 
to  have  been  served  at  the  time,  when  a  letter  containing  the  same,  would 
be  delivered  in  the  ordinary  course  of  post;  and,  in  provin<j;  the  service 
of  such  notice,  it  shall  be  sufficient  to  prove,  thut  the  notice  was  properly 
addressed  and  registered.  Where  tlie  employer  is  a  body  of  persons,  corporate 
or  unincorjiorate,  the  notice  shall  be  served,  by  delivering  the  same  at,  or  by 
sending  it  by  post,  in  a  registered  letter,  addressed  to  the  office,  or,  if  there  be 
more  than  one  office,  any  one  of  the  offices  of  such  body. 

"  A  notice,  under  tins  section,  shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries  the  action,  arising  from 
the  injury  mentioned  in  the  notice,  shall  be  of  opinion  that  the  defendant 
in  the  action,  is  prejudiced  in  his  defence,  by  such  defect  or  inaccuracy,  and 
that  the  defect  or  inaccuracy  was  for  the  purpose  of  mislea<ling." 

This  notice  must  be  in  writing;  Moyle  v.  Jenkins,  8  Q.  B.  D.  116  ;  Keeii  v. 
Milwall  Dock  Co.,  8  Q.  B.  D.  482,  C.  A. ;  and  must  contain  all  the  particulars 
required  by  sect.  7.  S.  C.  It  seems  sufficient  if  it  refer  to  the  particulars 
contained  in  another  writing.  S.  C.  The  notice  need  not  state  the  cause  of 
action.  Clarkson  v.  Musgrave,  9  Q.  B.  D.  386.  A  letter  giving  the  date  of 
the  injury,  and  stating  that  the  plaintiff  had  been  under  medical  treatment, 
"  for  the  injury  to  his  log,"  was  held  to  be  sufficient,  being  defective  only, 
•within  the  last  paragraph  of  sect.  7.  Stone  v.  Hyde,  Id.  76.  So  a  notice 
which  omitted  the  date  on  which  the  injury  was  alleged  to  have  been 
sustained.     Carter  v.  Drysdale,  12  Q.  B.  D.  91. 

Workmerts  Compensation  Act,  1906.] — The  Workmen's  Compensation 
Act,  (1906)  6  E.  7,  c.  58  (replacing  60  &  61  V.  c.  37),  in  general  enables 
a  workman  (see  sect.  13),  by  proceedings  taken  under  that  act,  to  obtain 
compensation  from  his  employers  for  personal  injury  by  accident,  arising 
out  of  or  in  the  course  of  his  employment,  although  the  employer  would 
not  previously  have  been  liable  therefor.  The  procedure  is  by  arbitration 
and  in  the  County  Court :  sect.  1  and  schedules. 

By  sect.  1  (4)  and  2  (1),  where,  within  six  monilis  from  the  occurrence 
of  an  accident,  causing  injury,  or  in  the  case  of  death,  within  six  months 
therefrom,  an  action  is  brought  to  recover  damages,  independently  of  that 
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act,  for  injury  caiifcl  by  sucli  accident,  ami  it  is  determined  in  such  action 
that  tlie  employer  is  uut  hable  tliereiii,  but  tliat  he  ^vuuld  have  been  liable 
to  pay  compensation  under  the  provisions  of  that  act,  the  action  shall  bo 
dismissed,  but  the  court  in  which  the  action  is  tried  shall,  it'  the  ]ilaintifT 
so  choose,  proceed  to  assess  such  compensation,  and  may  deduct  therefrom  all 
the  costs  caused  by  the  plaintiff  bringinsj  the  action,  instt-ad  of  proceedin-^ 
under  tliat  act.  The  certificate  of  compensation  awarded,  and  of  costs 
deducted  therefrom,  shall  have  the  eflect  of  an  award  under  that  act.  The 
unsuccessful  plaintiff  must  elect,  at  the  trial,  if  he  wi.-h  to  proceed  under  the 
above  proviso,  he  cannot  subsequently  institute  fresh  proceedings  under  the 
act.  Edwards  v.  Godfrey,  (IM'.UI)  2  Q.  B.  3u3,  C.  A.  If  he  so  elect,  an  award 
of  compensation  is  a  bar  to  an  application  for  a  new  trial  of  the  original 
action.  Neah  v.  EJtdric,  &c.  Co.,  (190(j)  2  K.  B.  558,  C.  A.  Secus  where 
compensation  was  refused  on  the  ground  that  the  act  did  not  apply. 
Isaacson  v.  New  Grand  {Clapham  Junction),  (1U03)  1  K.  B.  530. 

By  sect.  1  (26),  "  When  the  injury  was  caused  l^y  the  i)ersonal  negligence 
or  wilful  act  of  the  employer  or  of  some  person  for  whose  act  or  default  the 
employer  is  responsible,  nothing  in  this  act  shall  affect  any  civil  liability  of 
the  employer,  but  in  that  case  the  workman  may  at  his  ojjtion,  either  claim 
com]iensation  under  this  act  or  take  proceedings  independently  of  this  act, 
but  the  employer  shall  not  be  liable  to  pay  compensation  for  injury  to  a 
workman  by  accident  arising  out  of  and  in  the  course  of  the  employment 
both  independently  of,  and  also  undnr  this  act,  and  shall  not  be  liable  to 
any  proceedings  independently  of  this  act,  except  in  case  of  such  j^ersonal 
negligence  or  wilful  act  as  afon;said."  The  contract  by  a  workman  for  a 
scheme  of  compensation  under  sect.  3  (1),  is  an  exercise  of  the  oi)tiou  under 
sect.  1  (26),  and  bars  a  claim  by  his  representatives  lor  damages  under  43  &, 
44  \.  c.  42,  ante,  pp.  804  et  seij.     Taylor  v.  Ilarnstead  Colliery  Co.,  (1904), 

1  K.  B.  838,  C.  A.  The  right  of  an  infant  apprentice  to  sue  mdepLudently 
of  the  act  is  not  barred  by  the  acceptance  of  such  a  scheme,  where  it  is  not 
for  his  benefit,  t^^tephens  v.  Budhridge  Ironivorks  Co.,  (1904)  2  K.  B.  225, 
C.  A.  The  filing  of  a  request  for  arbitration  under  the  act,  which  was  with- 
drawn after  the  defence  had  been  tiled,  and  before  the  hearing  is  no  bar  to 
such  action  for  damages  under  43  &  44  Y.  c.  42,     Bouse  v.  Dixon,  (1904) 

2  K.  B.  628,  C.  A. 

Bj'  sect.  6,  "  Where  the  injury  for  Avhich  comjjensation  is  payable  under 
this  act  was  caused  under  circumstances  creating  a  legal  liability  in  some 
person  other  thau  the  employer  to  pay  damages  in  respect  thereof — (1)  the 
workman  may  take  proceedings  both  against  that  person  to  recover  damages, 
and  against  any  per.-on  liable  to  pay  compensation  under  this  act,  for  such 
compensation,  but  shall  iiot  be  entitled  to  recover  both,"  and  (2)  the  person 
paying  such  compensiition,  or  who  has  been  called  on  to  pay  an  indemnity 
under  sect.  4,  relating  to  tub-contracting,  shall  be  entitled  to  be  indemnilicd 
by  the  person  so  liable  to  pay  damages,  and  the  indemnity  may  be  enforced 
by  action  in  the  Hisih  Court.  Evans  v.  Cook,  (1905)  1  K.  B.  53,  C.  A. 
'Ihe  right  to  indemnity  applies  where  the  compensation  was  jjaid  under  an 
agreement  between  the  injured  workman  W.  and  the  emi)loycr  E.,  after  notice 
of  the  accident  and  the  claim  for  compensation  had  been  given  by  W.  to  E., 
but  without  lurther  proceedings.  Thompson  v.  N.  E.  Marine  Engineering  Co., 
(1903)  1  K.  B.  428. 

As  to  the  alteration  in  the  common  law  liabilitr  of  A.,  in  respect  of 
work  negligently  done  bv  his  sub-contractor  B.,  under  sect.  4,  vide  ante, 
p.  807. 
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Wrongful  Act,  Default,  or  Neglect  causing  Death. 

By  the  Fatal  Accidents  Act,  1846  (usually  known  as  Ld.  Campbell's  Act), 
9  &  10  V.  c.  93,  s.  1,  whenever  the  death  of  a  person  is  caused  by  wrongful 
act,  neglect,  or  default,  which  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action,  then  the  jierson  who  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
though  the  death  was  caused  by  an  act  amounting  to  felony  ;  and  (sect.  2), 
the  action  shall  lie  for  the  benefit  of  the  wife,  husband,  parent  and  child  of 
the  deceased,  and  in  the  name  of  the  executor  or  administrator,  and  "  the 
jury  may  give  such  damages  as  they  may  think  proportioned  to  the  injury, 
resulting  from  such  death  to  the  parties  respectively,  for  whom,  and  for 
whose  benefit,  such  action  shall  be  brought,"  and  the  amount,  after  deducting 
costs  not  recovered  from  the  defendant,  shall  be  divided  amongst  the  above 
"  parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct." 
By  sect.  3,  only  one  action  will  lie  for  the  same  subject  of  complaint,  and  it 
must  be  commenced  within  12  calendar  months  after  the  death.  Sect.  4 
requires  the  delivery  to  the  defendant,  of  a  full  particular  of  the  persons  for 
whom,  and  on  whose  behalf,  the  action  is  brought,  and  the  nature  of  the 
claim.  By  sect.  5,  the  word  "  person,"  is  explained  to  include  corporations ; 
the  word  "  jmrent,"  includes  father,  mother,  grandfather,  grandmother,  step- 
father, and  stepmother;  and  the  word  "  child,"  includes  son,  daughter,  grand- 
son, granddaughter,  stepson,  and  stepdaughter.  It  includes  a  child  in  ventre 
sa  mere;  The  George  and  Richard,  L.  R.,  3  Adm.  466  ;  but  it  does  not 
include  an  illegitimate  child,  even  where  its  mother  is  the  person  killed, 
Dickenson  v.   N.  K  %.  Co.,  2  H.  &  C.  735  ;  33  L.  J.,  Ex.  91. 

By  the  Fatal  Accidents  Act,  1864,  27  &  28  V.  c.  95,  s.  1,  where  there  is  no 
executor,  or  administrator  of  the  person  killed,  or  there  being  such  executor, 
&c.,  no  action  is  brought  within  six  months  by  him,  the  action  may  be 
brought,  by  persons  beneficially  interested  in  the  result  of  the  action.  By 
sect.  2,  money  paid  into  court  by  the  defendants  may  be  paid  in  one  sum, 
without  regard  to  its  division  into  shares,  and  if  this  sum  is  not  accej^ted,  and 
the  jury  think  it  sufficient,  the  defendant  is  entitled  to  a  verdict.  No  pro- 
vision is  made  for  apportioning  the  amount  paid  into  court,  where  it  is 
accepted  in  full  satisfaction  of  the  claim ;  but  it  would  seem  that  in  such 
case,  the  court  will  apportion  the  amounts.  See  Buhner  v.  Buhner,  25 
Ch.  P.  409,  where  a  railway  company  compromised  a  claim  without  action. 

Loss  of  life,  occasioned  by  collision  of  ships  at  sea  may  be  sued  for  under 
these  acts,  subject  to  the  limitation  of  liability  provided  by  57  &  58  Y.  c.  60, 
s.  503,  ante,  p.  787.  Olahohn  v.  Barker,  L.  E.,  1  Ch.  223.  It  does  not, 
however,  aflbrd  ground  for  an  action  in  rem  against  a  foreign  ship.  The 
Vera  Cruz,  10  A\>.  Ca.  59,  D.  P.  The  list  made  up  under  Id.,  sect.  312,  of 
passengers  on  board,  is  under  sect.  507,  "  evidence  that  the  person  upon  whose 
death  proceedings  are  taken,"  "  was  a  passenger  on  board  the  ship  at  the 
time  of  his  death."  The  acts  apply  to  the  death  of  an  alien,  caused  beyond 
the  jurisdiction  by  the  negligence  of  a  British  subject.  Davidson  v.  Hill,. 
(1901)  2  K.  B.  606  dissenting  from  Adam  v.  British  and  Foreign  S.S.  Co., 
(1898)  2  Q.  B.  430,  cor.  Darling,  J. 

The  action  is  maintainable  under  these  statutes  after  A.'s  death,  by  his 
personal  representative  B.,  only  when  A.  if  alive  could  have  sued  the  defendant 
in  respect  of  his  injury,  for  no  fresh  cause  of  action  arises  to  R.  on  A.'s  death. 
Hence,  wlien  A.  had  accepted  compensation  for  his  injury ;  Bead  v.  Ot.  E 
By.  Co.,  L.  R.,  3  Q.  B.  555,  or  had  agreed  to  make  no  claim  for  any  damage, 
if  sustained,  Grifiths  v.  El.  of  Dudley,  9  Q.  B.  D.  357  ;  The  Stella,  (1900) 
r.  161,  or  A.'s  claim  would  have  been  barred  by  stat.  56  &  57  V.  c.  61,  s.  1, 
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jHisl,  |).  1131;    Williams  v.  Mersci/  Docks'  JiiHinl,  (I'jU'jj  1  K.  II.  8.)1,  ( '.  A., 
J».  cannot  maintain  the  action. 

I>(Linaij(:s.']  The  juiy,  in  ustimatin'^  the  dama<^es  to  be  recDvereil  under 
tliis  act,  cannot  take  into  consideration,  the  mental  sutVering  of  the  sur- 
v.ivorji,  or  hxss  of  sdciety  wliicli  they  have  sustained,  but  are  to  award  them 
c(Jin|)ensati(jn  fur  pecuniary  loss  alone,  lilake  v.  Midland  llij.  Co.,  IH  Q.  B. 
93  ;  21  L.  J.,  Q.  B.  233;  accord.  Patterson  v.  Wallace,  1  Micq.  748.  Tiiere- 
fore,  mere  proof  of  death  and  negligence,  will  give  no  right  even  t<j  nominal 
damages.  Duckworth  v.  Johitson,  infra.  But,  a  reasonable  expectation  of 
]iecuiiiary  advantage,  to  the  surviving  relative  who  sues,  may  be  considered 
by  the  jury;  as  where  a  surviving  parent  (who  sues  as  administr.\tor) 
received  hal)itual  assistance  from  his  son,  who  was  killed  by  the  accident. 
Franklin  v.  S.  E.  liy.  Co.,  3  H.  &  N.  211;  Dalton  v.  Id.,  4  C.  B.,  N.  S. 
29(> ;  27  L.  J.,  C.  P.  227.  But,  the  plaintiff  cannot  recover  the  f^xpenses  of 
the  funeral  or  mourning.  S.  C. ;  Clark  v.  L.  Gen.  Omnibus  Co.,  (1906) 
2  K.  B.  648,  ('.  A.;  see  also  Condon  v.  Gt.  S.  (fc  W.  Ihj.  Co.,  16  Ir. 
C.  L.  li.  418.  Proof,  that  the  small  weekly  wages  of  the  deceased,  were 
contributed  towards  the  expenses  of  his  parent's  house,  is  evidence  for  the 
jury,  thougli  it  is  not  shown,  whether  the  sum  did  more  than  cover  the 
expense  of  the  child's  maintenance.  Duchinorth  v,  Johnson,  4  11.  &  N.  653 ; 
29  L.  J.,  l""x.  25.  A  parent  can  recover,  oidy  where  the  pecuniary  advantage 
lie  has  lost  by  the  death  arose  from  Ids  relationship  to  the  deceased,  and  not 
where  it  was  derived  from  a  contract  between  them,  tiijkes  v.  N.  E.  Uy.  Co., 
44  L.  J.,  C.  P.  191.  Where  a  gentleman  of  fortune  was  killed,  and  the  only 
eifect  of  his  death,  was  to  cause  his  property  to  be  distributed  according  to 
the  terms  of  a  settlement,  the  bulk  of  it  passing  to  his  eldest  son,  it  was  held, 
that  though  the  estate  survived  for  the  benefit  of  the  family  as  a  whole,  yet 
that  if  the  death  occasiimed  to  any  one  of  them,  the  loss  of  future  pecuniary 
benefit  which  might  reasonably  have  been  expected,  the  jury  might  award 
compensation  in  respect  of  such  loss.  Fym.  v.  Gt.  N.  Ry.  Co.,  4  B.  &  S. 
390;  32  L.  J.,  Q.  B.  377,  Ex.  Ch. 

The  expectation  of  life  of  the  deceased,  is  an  element  to  be  considered  by 
the  jury,  in  assessing  the  damages.  Rowley  v.  L.  &  ]^\  W.  By.  Co.,  L.  K., 
8  Ex.  221,  Ex.  Ch.  But,  the  jury  are  to  take  a  reasonable  view  of  the  case, 
and  to  give  fair  compensation,  and  not  to  treat  the  damages  on  the  footing  of 
the  value  of  an  annuity.  Armswortlc  v.  /S'.  E.  liy.  Co.,  11  Jur.  758,  Surrey 
Summer  Assizes,  1847,  cor.  Parke,  B.,  cited  L.'  R.,  8  Ex.  230;  see  also 
Phillips  V.  L.  <fc  ,S'.  W.  By.  Co.,  4  Q.  B.  D.  400;  5  Q.  B.  D.  78,  C.  A.,  and 
other  cases  cited,  ante,  p.  782. 

Where  an  action  was  brought,  for  the  benefit  of  the  mother,  to  whom  the 
deceased  had  covenanted  to  pay  an  annuity  of  200/.  for  their  joint  lives,  and 
the  deceased  was  in  business,  a  direction  to  the  jury  that  they  might  give  as 
damages,  such  a  sum  as  would  purchase  an  annuity  of  200/.,  for  the  same 
period  was  held  wrong,  it  being  only  secured  by  a  personal  covenant.  Rowley 
V.  L.  &  N.  W.  liy.  Co.,  supra.  An  accountant  conversant  with  the 
business  of  life  assurance  offices,  may  jirove  the  expectation  of  life,  by 
reference  to  the  Carlisle  Tables  used  by  the  oOices.  S.  C,  /(/.  ;  vide  ante, 
p.  176.  A  life  '\s  primti  facie  to  be  presumed  to  be  of  the  average  duration. 
S.  C. ;  see  M'Donald  v.  M'Donald,  5  Ap.  Ca.  519,  D.  P.  But  evidence  of 
the  deceased's  state  of  health  is  admissible  to  rebut  this  presumption,  and 
to  show  his  real  expectation  of  life.  S.  C.  The  amounts  received  by  the 
parties  for  whose  benefit  the  action  is  brought,  on  policies,  are  to  be  taken 
into  account  by  the  jury,  in  assessing  the  damages.  Hicks  v.  Newport,  <fcc. 
Ry.  Co.,  4  B.  &  S.  403,  n.,  cor.  Campbell,  C.J.,  approved  by  Bramwell,  B., 
in  liradhurn  v.  Gt.  W.  Ry.  Co.,  L.  K.,  10  Ex.  1,  2.      In  the  case  of  a  life 
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policy  effected,  by  a  person  likely  to  keep  it  \ip,  the  benefit  accrning  from  the 
accelerated  receipt  of  the  money  may  lie  compensated  by  deducting  the 
amount  of  premiums  that  would  have  to  have  been  ])aid  to  keep  it  up  from 
the  estimate  of  future  earnings.  Grand  Trunk  By.  Co.  of  Canada  v. 
Jennings,  13  Ap.  Ca.  800,  J.  C.,  following  Hicks  v.  Newport,  &c.  Ry.  Co., 
supra.  But  in  the  case  of  a  policy  against  accidents,  the  whole  amount- 
received  under  the  policy  is  to  be  deducted  from  the  damages  sustained. 
S.  C.  It  is,  however,  otherwise  in  respect  of  the  amount  received  under  a 
policy  effected  by  the  deceased  with  the  Railway  Passengers'  Assurance  Co. 
See  55  &  56  V.  cap.  viii.  s.  31. 

Defence  to  Actions  for  Negligence. 

The  head  of  defence  under  actions  of  nuisance,  ante,  p.  772,  is  in  some 
respects,  applicable  also  to  this  head  of  actions  for  negligence.  Several 
defences  have  already  been  noticed  under  the  foregoing  heads  of  negligence. 

The  defence,  where  it  exists,  that  the  injury  or  accident  was  owing  to  the 
plaintiff's  contributory  negligence,  vide  ante,  pp.  780,  781,  786,  must  now 
be  pleaded  specially.     Eules,  1883,  0.  xix.,  r.  15,  ante,  p.  309. 


ACTION  FOR  DISTURBANCE  OF  SUPPORT  OF  LAND. 

It  has  been  laid  down  in  several  cases,  that,  apart  from  any  question  of 
negligence,  no  one  has  a  riiht  to  deprive  the  soil  of  his  neighbour,  while  in 
its  original  condition,  of  lateral  support.  Wilde  v.  Minsterhy,  2  Roll.  Abr. 
564;  Wyattx.  Harrison,  infra;  Hunt  v.  PeaJ:e,  John.  106;  29  L.  J.,  Ch. 
785.  But  the  owner  A.,  of  land  M.,  has  only  the  right  to  the  support  of  the 
land  N.,  which  is  adjacent  or  neighbouring  to  M.,  i.e.,  of  the  land  which 
would  in  its  natural  state  have  afforded  support  to  M.  Birmingham,  Cor. 
of  v.  Allen,  6  Ch.  D.  284,  C.  A.  If,  therefore,  the  support  which  would 
have  been  given  by  N.,  is  destroyed  by  excavation,  by  a  third  party,  A. 
acquires  no  right  of  support  against  the  land  beyond  N.  S.  C.  See  also 
Partridge  v.  Scott,  p)0st,  p.  813. 

Where  the  plaintiff  has  placed  a  house,  or  other  additional  weight  upon 
his  ground,  he  cannot,  independently  of  any  acquired  right,  insist  upon  its 
being  supported  by  the  adjoining  land  of  tlie  defendant.  Thus  where  the 
defendant,  digging  in  his  own  land,  near  the  foundation  of  a  newly-built 
house  of  the  plaintiff',  caused  it  to  fall,  and  beyond  this  there  was  no  proof 
of  negligence  :  held,  that  the  plaintiff  bad  no  remedy.  Wyatt  v.  Harnson, 
3  B.  &  Ad.  871 ;  accord.  Partridge  v.  Scott,  post,  p.  813  ;  also  see  Gayford 
V,  NichoUs,  [)  p:xch.  702  ;  23  L.  J.,  Ex.  205;  Caledonian  By.  Co.  v.  Sjv'ot, 
2  Macq.  449.  If,  however,  the  defendant's  excavation  would  havo_  caused 
the  plaintiff's  land  to  sink,  had  llicrc  been  no  erection  on  it,  an  action  will 
lie;  Broivn  v.  Bohins,  4  H.  &  N.  186;  28  L.  J.,  Ex.  250;  unless  the 
damage  would  in  this  case  have  been  inappreciable ;  Smith  v.  Thackcrah, 
L.  R.,  1  C.  P.  564  ;  for  the  right  to  lateral  support  is  not  an  absolute  right, 
and  the  infringement  of  it  is  not  a  cause  of  action  without  appreciable 
damage.  S.  C. ;  Bonomi  v.  Backhouse,  9  H.  L.  C.  503;  34  L.  J.,  Q.  B.  181. 
See,  however,  Att.-Gen.  v.  Conduit  Colliery  Co.,  (1895)  1  Q.  B.  .".01,  oil  et  seq., 
per  Collins,  J.  Where  the  defendant,  by  draining  his  land,  drains  away 
subterranean  water  from  under  the  plaint iiTs  land,  and  thereby  causes  it  to 
sink,  no  action  is  maintainable.  Popiilewell  v.  Hodkinson,  L.  R.,  4  Ex. 
248,  Kx.  Oil. ;  and  see  J^lliott  v.  N.  K  By.  Co.,  infra.     Secus,  where  the 
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subsidence  lias  been  caused  by  the  defendant's  inimping  out  water  and  silt 
rinrii  under  the  plaintitV'B  land;  Jordcsou  v.  Stitton,  &c.  Gas  Co.,  (IHOO)  2 
Cli.  217,  C.  A.,  dis!^.  V.  Williams,  L. J. ;  (on  amieal  to  ]).  1'.  the  case  was 
settled  :  sue  Min.  of  Proceedings,  p.  GoT,  May  8th,  1900) ;  or  removing 
I'roni  his  land  part  of  a  bed  of  natural  pitch  which  extended  under  the 
plaintill's  land.  Trinidad  Asphalte  Co.  v.  Amhard,  (189'J)  A.  C.  504, 
J.  C.  As  to  remedy  for  injury  caused  by  brine  pumping,  see  stat.  5-1  &  55 
V.  c.  40.     See  also  .Salt  Vnion  v.  Brunncr  <.{•  Co.,  cited  potit,  \\.  8oO. 

The  iilaintilV  raaj',  however,  (injidrp  a  right  to  the  supjiort  of  the  defendant's 
soil,  by  grant  express  or  implied.  Partridge  v.  Srott,  Z  il.  &  W.  220,  228. 
Thus,  %vhere  the  defendant  sells  part  of  his  land  to  the  jilaintiO',  for  the 
purpose  of  the  erection  of  buildings  thereon,  he  im]iliedly  grants  sufficient 
lateral  support,  from  his  adjacent  land,  for  such  buildings.  Elliot  v.  N.  E. 
Ily.  Co.,  10  H.  L.  C.  333  :  32  L.  J.,  Cli.  402  ;  Siddons  v.  Short,  2  C.  P.  D. 
572;  Itifihij  V.  Bennett,  28  Ch.  D.  55'J,  C.  A.;  and  see  Richards  x.  Rose, 
ante,  p.  38.  Such  a  grant  is  to  be  presumed  by  the  lapse  of  20  years  during 
which  the  support  has  been  enjoyed,  where  there  is  no  concealment,  and  the 
enjoyment  is  so  ojien,  that  the  owner  of  the  servient  land  must  know  that  it 
gives  some  support  to  the  dominant  laud.  Angus  v.  JJalton,  G  Ap.  Ca.  740, 
D.  P.  See  Union  Lightera'je  Co.  v.  L.  Graving  Dock  Co.,  (1902)  2  Ch.  557, 
C.  A.  But  if  an  old  house  be  raised  in  height,  so  that  the  weight  super- 
incumbent on  the  soil  is  increased,  the  right  of  su])port  cannot  be  claimed  in 
respect  of  the  increased  weight;  Murchie  v.  Black,  19  C.  B.,  N.  S.  190;  34 
L.  J.,  C.  P.  337;  until'the  lapse  of  20  years,  from  the  time  of  the  increase 
having  been  made.     Angus  v.  Dulton,  supra. 

AVith  rcgaul  to  the  support  given  by  one  house  to  the  adjoining  cue  built 
against  it,  it  has  been  held,  that  there  is  no  obligation  towards  a  neighbour, 
cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to  kee])  it  repaired  in  a 
substantial  manner;  the  only  duty  is  to  keep  it  in  such  a  state,  that  his 
neighbour  may  not  be  injured  by  its  fall.  Chanthr  v.  Robinson,  4  Exch. 
1G3, 170.  In  Peyton  v.  London,  j\hnjor  oj,  9  B.  &  C.  725,  it  was  held,  that  the 
fact  that  the  defendant  in  removing  his  house,  had  neglected  to  shore  up  that  of 
the  defendant,  was  no  evidence  of  negligence.  In  Cliadwick  v.  Trower,  G  X.  C. 
1,  Ex.  Ch.,  it  was  laid  down  that  there  was  no  obligation  ujrjn  the  defendant, 
under  similar  circumstances,  to  give  notice  to  the  plaintitf  of  what  he  was 
about  to  do.  See  Kempston  v.  Butler,  12  Ir.  C.  L.  R.  516.  In  I)odd  v. 
Holme,  1  Ad.  &  E.  493,  it  was  said  that  the  question  was,  whether  the 
damage  complained  of,  was  owing  to  the  improper  acts  of  the  defendant,  and 
that  the  jury,  on  inquiring  into  the  alleged  neglect,  should  consider  the  state 
of  the  building  before  it  was  injured.  IValters  v.  P/eil,  M.  &  M.  365 ; 
Brown  v.  Windsor,  1  C.  &■  J.  20.  But  this  right  of  support  from  adjoining 
houses  may  be  acquired  by  grant,  express  or  implied ;  as  to  this,  see  ante, 
pp.  38  et  scq.  Thus,  it  may  be  proved  by  showing  tbat  the  houses  of  the 
plaintiff,  and  of  the  defendant,  were  originally  Ijuilt  so  as  to  depend  upon 
one  another,  while  the  land  whereon  they  stand  was  in  the  possession  of  the 
same  owner;  Richards  v.  Rose,  9  Exch.  218;  23  L.  J.,  Ex.  3;  and  open 
enjoyment  of  the  support,  for  20  years  is  sufficient.  Hide  v.  Thornhorough, 
2  Car.  &  K.  250  ;  see  also  Angus  v.  DaHon,  supra.  In  Solomon  v. 
Vintners'  Co.,  4  H.  &;  N.  585 ;  28  L.  J.,  Ex.  370,  the  right  was  held  not  to 
apply,  as  against  the  owner  of  the  house  next  but  one.  The  support  must 
have  been  enjoyed  as  of  right.  Tone  v.  Preston,  24  Ch.  D.  739.  See 
further  post,  pp.  828,  829.  The  right  is  within  the  Prescription  Act,  2  <&  3 
AV.  4,  c.  71,  post,  p.  827.  Lemaitre  v.  Davis,  19  Ch.  D.  281.  In  assessing 
damages,  for  pulling  down  a  house,  so  as  to  cause  injury  by  its  fall,  to  the 
adjoining  house,  the  jury  mav  consider  quo  animo  the  wrongful  .ict  was 
done.     Eniblen  v.  Myers,  G  H.^t  N.  54  ;  30  L.  J.,  Ex.  71. 
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With  regard  to  the  right  to  support,  from  subjacent  strata,  it  has  been 
held,  that  when  the  surface,  and  the  underground  minerals,  are  vested  in 
different  owners,  and  nothing  appears  to  show  how  they  became  separated, 
the  superficial  owner  is  entitled  to  adequate  underground  support,  and  the 
mine  owner  must  so  work  the  mines  as  to  sustain  the  surface  in  its  natural 
state.  Humfliries  v.  Brogden,  12  Q,  B.  739.  The  prima  facie  right  of  the 
owner  of  land,  to  support  from  his  next  neighbour's  land,  whether  the  support 
be  lateral  or  underground,  is  of  common  right,  and  is  not  a  mere  easement,  to 
be  gained  only  by  lapse  of  time,  or  by  grant,  reservation,  or  covenant,  but  is 
a  restraint  on  the  enjoyment  of  the  adjacent  property,  in  accordance  with 
the  maxim,  "  sic  utere  tuo  tit  alienum  nan  tcedas."  b.  C.  See  also  Davis 
v.  Treharne,  infra.  The  owner  of  land  upon  which  a  building  has  been 
erected,  may  maintain  an  action  for  an  iujnr}^  arising  from  underground 
workings,  if  the  jury  are  of  opinion  that  the  weight  of  the  building  did  not 
cause  the  injury;  Brown  v.  Bobins,  4  H.  &  N.  186;  28  L.  J.,  Ex.  250; 
Stroyan  v.  KnowJes,  6  H.  &  N.  454 ;  30  L.  J.,  Ex.  102 ;  and  by  20  years' 
user,  the  right  of  support  will  be  presumed  to  have  been  acquired,  by  grant, 
for  buildings  erected  on  the  land ;  Bogers  v.  Taylor,  2  H.  &  N.  828  ;  27  L.  J., 
Ex.  173 ;  even  although  the  mine  owner,  would  otherwise  have  had  the  right 
to  let  down  the  surface ;  Bell  v.  Love,  10  Q.  B.  D.  547,  571,  per  Lindley, 
L.  J.;  but  not,  it  would  seem,  where  neither  party  was  aware  of  the 
excavation  under  the  plaintili's  buildings.    Bartridge  v.  Scott,  3  M.  &  W.  220. 

In  the  case  of  a  mining  lease  granted  by  an  owner  in  fee,  tlie  rights  of  the 
several  parties  are  ascertained  on  the  construction  of  the  deed,  and  if  it 
thereby  ajjpear  to  have  been  the  intention  of  the  parties,  that  the  mine  owner 
should  be  at  liberty  to  let  down  the  surface,  the  surface  owner  will  have  no 
remedy.  Smith  v.  Darby,  L.  R.,  7  Q.  B.  716  ;  Eadon  v.  Jeffcock,  L.  R.,  7 
Ex.  379;  Buchanan  v.  Andrcxo,  L.  R.,  2  H.  L.  Sc.  286.  Such  intention 
must,  however,  be  expressed,  in  plain  terms,  when  the  reservation  of  the  right 
to  let  down  the  surlace,  is  in  derogation  of  the  grant  thereol'.  Mundy  v. 
Duke  of  Butland,  23  Ch.  D.  81,  C.  A.  A  reservation  of  mines  and  minerals 
gives  the  right  to  take  such  constituent  parts  of  the  earth  as  have  "  a  use  and 
value  of  their  own  independeiit  of  their  being  constituents  of  the  soil." 
Jersey,  El.  of  y.  Neath  Union,  22  Q.  B.  D.  555,  561,  C.  A.,  following  Llext  v. 
Gill,  L.  R.,  7  Ch.  699 ;  Johnstone  v.  Crompton,  (1899)  2  Ch.  190.  As  to 
the  reservation  in  case  of  a  compulsory  purchase  under  the  Railway  Clauses 
Consolidation  Act,  1845,  &c.,  vide  jjost,  ]).  815.  As  to  the  construction  of  a 
conveyance  in  fee  of  the  surface,  reserving  the  minerals,  with  clause  for  com- 
pensation, for  damage  done  to  the  grantee,  by  the  winning  of  the  minerals  by 
the  grantor,  see  Mordue  v.  Durham,  Dean,  &c.  of,  L.  IL,  8  C.  P.  336 ;  Aspden 
V.  Seddon,  L.  R.,  10  Ch.  394.  But  a  mere  reservation  of  minerals  does  not 
carry  the  right  to  destroy  the  svu-Jace.  Ilext  v.  Gill,  supra.  And  even  although 
a  mining  lessee,  had  liberty  to  work  the  mines,  in  the  most  approved  manner, 
and  to  enter  the  land  and  carry  away  minerals,  and  erect  buildings,  fcc, 
necessary,  making  compensation,  it  was  held  he  must  not  let  down  the  surface. 
Davis  V.  Treharnc,  6  Ap.  Ca.  460,  J).  V.  See  also  Smart  v.  Morton,  5  E.  &  B. 
30;  24  L.  J.,  Q.  15.  260.  Tlic  same  princijile  applies  where  an  inclosure  act 
has  reserved  the  right  of  the  lord  of  the  manor  to  work  mines,  in  the  private 
allotments,  making  compensation  for  damage.  Jlaynes  v.  Boherts,  7  E.  &  B. 
625,  Ex.  Ch. ;  Love  v.  Bell,  9  Ap.  Ca.  286,  D.  P.;  Bishop  Auckland,  tOc.  Soc. 
V.  Butterknowle  Colliery  Co.,  (1904)  2  Ch.  419  C.  A.;  (1906)  A.  ('.  305, 
D.  P.  See  Benfeldside  Local  Board  v.  Consrtt  Iron  Co., ."!  Ex.  D.  54.  In 
Boivbotham  v.  Wilson,  8  H.  L.  C.  348;  30  L.  J.,  Q.  B.  49,  an  inclosure  act 
had  expressly  taken  away  this  protection,  I'rom  the  allottees  of  the  siu'face ; 
and  it  was  lield,  that  the  owner  of  the  mines  was  not  liable  for  injury  to  the 
surface,  if  such  injury  arose  from  working  the  mines  in  a  reasonable  manner, 
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and  was  not  tlic  re.iulL  nf  wilfulness  or  negligence.  The  commoa-law  right 
to  support,  is  independent  of  the  ([iiestion,  wiietlier  the  working  has  been 
careful  or  careless.     JIumjihries  v.  Jiro(jdtn,  ante,  p.  814. 

The  right  of  working  mines,  reserved  to  the  vendor  of  lands  to  a  railway 
or  canal  company,  depends  upon  the  construction  to  be  put  upon  the  special 
jirovisions  of  the  Act.  See  Ql.  W.  By.  Co.  v.  Bennett,  L.  K.,  li  H.  L.  27  ; 
Caledonian  Bij.  Co.  v.  S-prot,  2  Macq.  442;  Elliot  v.  N.  E.  By.  Co.,  10 
H,  L.  C.  333 ;  32  L.  J.,  Ch.  402 ;  B.  v.  Aire  &  Calder  Navigation,  30  L.  J., 
Q.  B.  337  ;  Sfourhridye  Canal  Co.  v.  Dudley,  3  E.  &  E.  409;  30  L.  .J.,  Q.  B. 
108;  Dunn  v.  Birminf/ham  Canal  Co.,  L.  R.,  7  Q.  B.  244  ;  L.  11.,  8  Q.  B, 
42,  Ex.  (Jh. ;  Knotvles  v.  Lancashire  and  Yorkshire  By.  Co.,  14  Ap.  Ca.  248, 
1).  P. ;  L.  (fc  N.  W.  Jill.  V.  Evans,  (181)3)  1  Cli.  16,  C.  A. ;  Chamher  Colliery 
Co.  v.  Bochdale  Canal  Co.,  (18'J4)  2  Q.  B.  G32,  C.  A.  If  the  company  be 
regulated  by  tiie  Kiilways  Clauses  Consolidation  Act,  1845  (8  &  U  V.  c.  20), 
the  company  does  not,  imder  a  statutory  purchase  of  the  laud,  acquire  the 
right  of  an  ordinary  jiutchaser,  t<j  subjacent  and  adjacent  support;  and  the 
owner  of  the  mines  underneath  the  railway,  may,  after  giving  the  notice  pro- 
vided by  tlie  act,  work  them  in  a  proper  manner,  according  to  the  usual 
manner  of  working  mines  in  the  district;  sects.  77,  78,  79;  Gt.  W.  By.  Co. 
V.  Bennett,  sujrra  ;  approving  Dudley  Canal  Co.  v.  Graztbrook,  1  B.  &  Ad. 
59 ;  even  althouirh  tiiis  manner  is  by  surface  workings ;  Midland  By.  v. 
Bobinson,  15  Ap.  Ca.  19,  D.  P. ;  Buabon  Brick,  &c.  Co.  v.  Gt.  W.  By.  Co., 
(1893)  1  Ch.  427,  C.  A,;  or  the  elfect  of  the  working  is  to  let  down  the 
surface.  Bountney  v.  Clayton,  11  Q.  B.  D.  820,  C.  A.  See  also  Gt.  W.  By. 
Co.  V.  Smith,  3  Ap.  Ca.  1G5,  1).  P. ;  In  re  Ld.  Gerard  &  L.  .fc  N.  W.  By.  Co., 
(1895)  1  Q.  B.  459,  C.  A.  As  to  tlie  right  of  support  from  adjoining  strata 
where  the  land  has  been  bought  with  the  minerals  under  it,  see  Manchester 
Cor.  v.  New  Moss  Collieries,  (1906)  2  Ch.  564,  C.  A. 

Clay  forming  the  surface  or  sub-soil  of  land  compulsorily  taken,  is  not 
a  mineral  within  these  section^.  67.  W.  By.  Co.  v.  Blades,  (1901)  2  Ch. 
624,  C.  A. ;  accord.  Todd  Birleston  (0  Co.  &  N.  E.  By.  Co.,  (1903)  1  K.  B. 
603,  C.  A.;  nor  under  the  provisions  of  the  Waterwoiks  Clauses  Act,  1847, 
10  &  11  Vict.  c.  17,  ss.  18,  22,  23,  supra.  Glasyoiv,  Brovost,  &c.  of  v.  Farie, 
13  Ap.  C-^.  657,  D.  P. 

The  statement  of  claim  need  not  allege  a  riiiht  to  supjiort,  and  if  the 
defendants  have  a  right  to  take  minerals  under  the  plaintiff's  laud,  without 
leaving  a  suflicient  support,  this  defence  must  be  pleaded  specially.  Jeffries 
V.  Williams,  5  Exch.  792 ;  Bihby  v.  Carter,  4  H.  &  N.  153  ;  28  L.  J., 
Ex.  182. 

A  mineral  owner  is  not  liable  for  damage  resulting  from  the  working  by 
lis  ])redecessor  in  title.  Greenwell  v.  Low.  Beechhurn  Coed  Co.;  Hall  v. 
Norfolk, Dk.  of,  ante,  p.  773. 

Damayes — Injunction.']  The  damages  recoverable  are  limited,  to  those 
that  have  already  accrued,  from  the  interference  with  the  plaintiff's  right  of 
support,  lor  he  can  maintain  a  fresh  action  for  each  subsequent  injury  he  may 
sustain  by  further  subsidence;  Darley  Main  Colliery  Co.  v.  Mitchell,  11  Ap. 
Ca.  127,  1).  P.;  but  depreciation  caused  by  risk  of  future  subsidence  must  be 
taken  into  account.  Tunnicliffe  tt  Ilanrpson  v.  W.  Leiyh  Colliery  Co.,  (1906) 
2  Ch.  22,  C.  A.,  diss.  Homer,  L.J.  See  farther, a«<e,  \x  773.  By  Rules,  1883, 
<).  xxxvi.  r.  58,  "Where  damages  are  to  be  assessed  in  respect  of  any  con- 
tinuing cause  of  action  they  shall  be  assessed  down  to  the  time  uf  assessment." 
See  hereon,  ante,  p.  295.  Where  the  defendant,  the  owner  of  a  mine  under 
a  highway  vested  in  the  plaintiffs  »s  the  urban  authority  under  the  Public 
Health  Act,  1875,  s.  149,  post,  p.  933,  wrongfully  let  down  the  highway 
by  working  the  mines,  the  plaintifls  may  recover  the  cost  of  restoring  the 
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highway  to  its  former  level,  and  are  not  limited  to  that  of  making  it  as 
commodious  to  the  public  as  before.  Wedneshury  Cor.  v.  Lodge  Holes 
Colliery  Co.,  (1906)  1  K.  B.  78,  C.  A.  Where  there  is  a  reasouable  probability 
of  damage  resulting  from  the  disturbance  of  the  support  of  land,  the  court 
will  grant  an  injunction,  before  any  actual  damage  occurs.  Siddons  v. 
Short,  2  C.  P.  D.  572. 

Statute  of  Limitation.']     Vide  ante,  p.  773. 


ACTION   FOR  OBSTRUCTION   OF   LIGHT  AND   AIR. 

The  statement  of  claim  usually  states  the  possession  of  a  house,  in  which 
are  certain  windows,  through  which  light  and  air  ought  of  right  to  enter ;  the 
obstruction  of  the  light  by  the  defendant;  and  the  consequent  injiuy  to  the 
house.  The  action  may  be  brought  by  a  reversioner,  in  Avhich  case  further 
statements  will  be  necessarj^  in  the  statement  of  claim.  Turner  v.  Sheffield 
By.  Co.,  10  M.  &  W.  425  ;  Shadwell  v.  Hutchinson,  M.  el'  M.  350;  Ld.  v".  Ld., 
2  B.  &  Ad.  97. 

The  right  to  the  light  and  air.']  The  right  to  light  and  air  is  analogous  to 
the  right  to  use  running  water,  and  is  enjoyed ./«?'e  naturce.  See  2^osf,  p.  837. 
It  is  not  strictly  the  subject  of  grant,  because  it  is  not  in  the  power  of  any  one 
to  grant  it ;  but  the  privilege  to  have  the  use  of  light  or  air  in  a  particular 
place,  or  on  certain  premises,  free  from  the  right  of  obstructing  them  by 
another  person,  in  the  like  lawful  enjoyment  of  his  own  property,  is  a  right, 
which  must  depend  on  some  covenant,  or  contract,  between  the  parties, 
express  or  implied,  or  upon  some  prescription  which  presupposes  such  con- 
tract; or  by  some  other  adequate  authority  binding  on  both  parties,  as  a 
local  custom,  &c. ;  see  observations  of  Littledale,  J.,  in  Moore  v.  Eawson,  3 
B.  &  C.  339. 

For  the  jnirpose  of  facilitating  the  acquisition,  and  protection  of  the  right 
of  light  to  a  building,  where  it  is  claimed  by  virtue  only  of  long  enjoyment, 
the  Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  was  passed,  which  by  sect.  3 
■enacts,  "  that  when  the  access  and  use  of  light  to,  and  for,  any  dwelling-house, 
workshop,  or  other  building,  shall  have  been  actually  enjoyed  therewith,  for 
the  full  period  of  20  years  without  interruption,  the  right  thereto,  shall  be 
■deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement,  expressly  made,  or  given  lor  that  purpose,  by  deed  or  writing." 

By  sect.  4,  "  Each  of  the  respective  periods  of  years,  hereinbefore  men- 
tioned, shall  be  decm.ed  and  taken  to  be,  the  ])eriod  next  before  some  suit  or 
action,  wherein  the  claim,  or  matter  to  which  such  period  may  relate,  shall 
have  been,  or  shall  be  brought  into  question,  and  that  no  act  or  otlicr  matter, 
shall  be  deemed  to  be  an  interruption,  within  the  meaning  of  this  statute, 
imless  the  same  shall  have  been  or  shall  be  submitted  to,  or  acquiesced  in, 
for  one  year  after  tlie  party  interrupted,  shall  have  had,  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  he  made." 

By  sect.  5  (cited  in  full  j^ost,  p.  828),  if  the  right,  as  alleged  generally  in 
an  action  on  the  case,  is  denied,  all  matters  in  the  Act  mentioned  and  ])ro- 
vided,  which  shall  be  applicable  ti)  the  case,  shall  be  admissible  in  evidence 
to  sustain  or  rebut  such  allegation. 

By  sect.  G,  no  presumption  shall  be  allowed,  or  made  in  favour,  or  support 
of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right,  or  matter 
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clnimctl,  for  any  less  poriotl  or  number  of  years  than  the  period  or  number 
mentioned  in  the  act  as  a])i)Hcabhi  to  tlie  c;iso. 

Sect.  7  (y"'■'*^  p.  ^2.j),  wliicli  relates  to  the  computation  of  time  In  cases  of 
disability,  is  inaiii>licable  to  sect.  3. 

The  statute  has  not  altered  the  nature  and  extent  of  the  right  to  light,  but 
only  in  the  mode  in  which  the  right  can  be  gained.  Kdk  v.  Pearson,  L.  R., 
(J  Ch.  80'J;  CoUs  v.  Home  &  t'vlonial  Stores,  posf,  p.  821.  Nor  does  it  take 
away  any  of  the  modes,  of  claiming  easements,  existing  prior  thereto. 
Gardner  v.  Jlodr/son's,  lOc.  lircwertj  Co.,  (1903)  A.  C,  22<),  238,  239,  per 
Ld.  Lindley,  citing  Aynsley  v.  Glover,  L.  R.,  10  Ch.  283,  (where  a  right  to 
light  by  immemorial  prescription  was  proved).  As  to  the  extent  of  the  ri^ht, 
see  CoUs  v.  Home  &  Colonial  Stores,  and  Ambler  v.  Gordon,  jxist,  p.  821. 
The  right  cannot  be  acquired  under  sect.  3,  over  Crown  land,  as  the  statute 
does  not  bind  the  Crown.  Ptrrij  v.  Eames,  (1891)  1  Ch.  G58.  Even  although 
the  land  is  in  the  possession  of  a  lessee  from  the  Crown.  Mlieaion  v.  MajAc 
tfc  Co.,  (1893)  3  Ch,  48,  C.  A.  Sect.  2,  post,  p.  827,  does  not  affect  the  right 
to  light.     B.  CC. 

Before  the  above  Act,  an  enjoyment  fur  20  years  and  upwards  was  the 
usual  mode  of  establishing  a  right,  alleged  in  the  declaration  to  be  prescrip- 
tive, or  to  be  derived  from  a  lost  grant.  And  where  the  windows  were  alleged 
to  be  "ancient,"  proof  of  enjoyment  for  20  years,  was  held  to  satisfy  the 
allegation.  2  Selw.  N.  P.  13th  ed.  1072  ;  Mounscy  v.  Jsmay,  3  II.  \'  C.  490  ; 
34  L.  J.,  Ex.  55, per  Martin,  13.  But  the  right  could  not  be  generally  estab- 
lished, by  mere  user,  where  the  premises  against  which  the  right  was  sought 
to  be  established,  i.e.,  the  servient  tenement,  were  under  lease,  or  in  posses- 
sion of  the  tenant  of  a  particular  estate.  Daniel  v.  North,  11  East,  372. 
The  right  may  now  be  acquired  indefeasibly,  in  such  case  under  sect.  3. 
Hence,  the  easement  or  servitude  ultius  non  tollendi  and  ne  luminibus 
officiatur,  may  now  be  established  over  the  land,  even  as  against  the  landlord, 
if  the  tenant  chooses  to  submit  to  it.  Simper  v.  Foley,  2  J.  &;  H.  555.  And 
where  A.  and  B.  occupy  as  lessees  adjacent  ])roi)erties,  P.  and  Q.  respectively, 
under  the  same  landlord,  C. ;  20  years'  user  by  A.  over  Q.,  gives  A.  and  his 
successors  an  indefeasible  right  to  the  access  of  light,  as  against  B.  and  C. 
and  all  succeedins:  owners  of  Q.  Frewen  v.  I^hillips,  11  C.  B.,  N.  S.  449; 
30  L.  J.,  C.  P.  356,  Ex.  Ch. ;  Fear  v.  Moryan,  (1906)  2  Ch.  400,  C.  A.  And 
this  right  is  retained  after  a  renewal  of  A.'s  lease.  S.  C. ;  liohson  v.  Edwards, 
(1893)  2  Ch.  140.  And  although  the  lease  contained  a  reservation  of  a  right 
to  the  lessor  to  build  notwithstiiuding  lights  were  thereby  ol)structed.  Mitchell 
V.  Cantrill,  37  Cli.  D.  50,  C.  A.  Secas,  when  there  is  an  -exjjress  coniract  in 
the  lease  that  he  might  so  l)uild.  llaynes  v.  Kiny,  (1893)  3  Cli.  439.  Sect.  3 
was  held  by  Chitty,  J.,  to  apply  oidy  to  a  dwelling-house,  workshop,  or  some 
other  building  of  an  analogous  nature,  and  not,  therefore,  to  the  structure 
described  in  Harris  v.  Dc  Pinna,  cited  2)ost,  \\  818 ;  the  C.  A.  in  this  case 
avoided  expressing  an  opinion  on  the  ]ioint.  33  Ch.  D.  238.  In  Clifford  v. 
Holt,  (1899)  1  Ch.  698,  Kekewich,  J.,  held  it  to  apply  to  a  greenhouse. 

As  it  is  a  principle  of  law,  "  that  no  man  siiall  derogate  from  his  own  grant," 
a  right  to  the  access  of  light  may  be  applied  from  a  simple  conveyance  of  real 
property.  Hence,  the  owner  of  a  house  and  of  land  adjoining,  cannot  after 
selling  the  house  obstruct  its  lights,  by  building  on  the  land.  Palma-  v. 
Fletcher,  1  Lev.  122.  This  restriction  extends  to  those  who  claim  under  the 
grantor  ;  Coutts  v.  Gorham,  INI.  &  ^I.  390  ;  Swansborouyh  v.  Coventry,  2  Moo. 
&  Sc.  302  ;  9  Biug.  305  ;  Wilson  v.  Qxeens  Club,  (1891)  3  Ch.  522  ;  unless 
thej^  claim  under  a  title  legal  or  equitable  prior  to  the  grant.  Beddimjton  v. 
Attlee,  35  Ch.  D.  317  ;  but  it  does  not  extend  to  land  afterwards  acquired  by 
the  grantor,  even  though  he  was  lessee  thereof  for  a  term  of  years  at  the  time 
of  the   grant.     Pootli' \.    Ala-cJi,    L.    K.,   8  Ch.  063;   see  Davis  v.   Tow7i 
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Projeriies  Investment  Cor.,  (1903)  1  Ch.  797,  C.  A.  On  the  same  principle, 
Avhere  the  house  and  land  belong  to  the  same  owner,  if  he  sell  the  land 
imccuditioEally,  he  retains  no  right  to  access  cf  liiiht  to  the  house.  Tenant 
V.  Goldwin,  2  Ld.  Eaym.  1089,  1093,  per  Holt,^  C.  J. ;  White  v.  Bass,  7 
H.  &  N.  722  ;  31  L.  J.,  Ex.  283 ;  EUis  v.  Manchester  Carriage  Co.,  2  C.  P.  D. 
13.  See  also  Teehay  v.  Manchester,  &c.  Ey.  Co.,  cited  jjot^t,  p.  826.  Nor  has 
a  subsequent  purchaser  of  the  house  such  a  right,  jneeldon  v.  Burrows,  12 
Ch.  D.  31,  C.  A. ;  Bay  v.  Eazeldine,  (1904)  ^2  Ch.  17.  But  where  P.,  the 
owner  of  a  dwelling-house  and  the  adjoining  laud,  sells  the  house  to  A.,  and 
the  land  to  B.,  under  contemporaneous  conveyances,  of  which  both  A.  and  B. 
have  notice,  B.  cannot  build  on  the  land,  so  as  to  obstruct  the  lights  of  the 
house.  Allen  v.  Taylor,  16  Ch.  D.  355.  So  where  A.  and  B.  take  the  house 
and  land  respectively  by  devise  under  P.'s  will.  Phillips  v.  Loiv,  (1892) 
1  Ch.  47.  In  the  case  of  buildings,  B.  and  E.,  let  by  the  same  lessor  under 
contemporaneous  leases,  and  separately  mortgaged,  a  reasonable  implication 
may  arise  from  the  leases,  mortgages  and  jilans,  that  the  mortgagee  of  E.  is 
j^recluded  from  interfering  with  the  lights  of  B.,  although  not  ancient.  Bitssell 
V.  Watts,  10  A]'.  Ca.  590,  D.  P.  So,  where  a  row  of  unfinished  buildings, 
was  put  up  for  J^ale,  by  auction  in  lots,  and  a  jilan  of  the  buildings  was  pro- 
duced at  the  tale,  which  each  })urchaser  was  boimd  by  written  conditions  to 
conform  to,  in  completing  them,  it  was  held  that  the  purchaser  of  one,  could 
not  afterwards  make  an  addition  to  his  house,  so  as  to  obstruct  the  windows 
of  an  adjoining  one;  and  this  without  reference  to  priority  of  completion. 
Comptcn  V.  Bichards,  1  Price,  27.  But  the  mere  grant  of  a  house  to  A.  does 
not  confer  on  A.  the  right  to  more  light  than  is  consistent  with  the  intention 
to  be  implied  from  the  circumstances  at  that  time  existing  and  known  to  A. 
Birmingham,  &c.  Banking  Co.  v.  Boss,  38  Ch.  D.  295,  C.  A.  (explained  in 
Broomfield  v.  Williams,  (1897)  1  Ch.  602,  C.  A.);  Quicks  v.  Chapman,^ 
(1903)  1  Ch.  659,  C.  A.  And  this  rule  is  not  affected  by  the  Conveyancing 
Act,  1881,  44  &  45  V.  c.  41,  s.  6  (2),  by  which  the  conveyance  of  land  made 
after  Dec.  Sl.-t,  1881,  having  houses  or  other  buildings  thereon,  shall  be 
deemed  to  include  and  operate  to  convey  all  lights,  enjoyed  with,  or  reputed 
as  appurtenant  to  the  houses  or  other  buildings  coiiveyed.  S.  C.  Accord, 
Burrows  v.  Lang,  (1901)  2  Ch.  502.  See  further  as  to  implied  grants  and 
reservations  of  easements,  Glare  v.  Harding,  27  L.  J.,  Ex.  286,  post,. 
pp.  826,  827.  As  to  obstruction  by  a  tenant,  see  Biviere  v.  Bower,  Ry. 
&  M.  24.  Where  a  lease  of  buildings,  B.,  mortgaged  to  P.,  is  determined  by 
surrender,  forfeiture  or  otherwisse,  the  lessor  has  tlie  same  rights  to  light  iu 
respect  of  B.  as  P.  would  have  had  if  the  lease  had  still  subsisted.  Bussell  v. 
Watts,  sup)ra. 

The  words  "actually  (njoyed,"  in  sect.  3,  are  satisfied,  where  a  house  is 
structurally  complete,  so  that  light  and  air  i)ass  through  the  window  oi>enings,. 
althou<;h  the  window  sashes  are  not  filled,  nor  the  floors  laid  till  afterwards, 
so  that  there  could  not  be  personal  occufation.  ColHs  v.  Laugher,  (1894) 
3  Ch.  059,  following  Courtaidd  v.  Legh,  L.  P.,  4  Ex.  126.  So,  although  the 
windows  of  a  warehouse  are  ordinarily  closed  with  shutters  which  are  opened 
when  the  owner  [  leases  to  admit  the  light.  Cooper  v.  Siraker,  40  Ch.  1).  21. 
See  also  Smith  v.  Baxter,  post,  ji.  819.  This  section  has  been  held  to  be 
retrospective.  Simper  v.  Foley,  ante,  p.  817.  As  to  the  amount  of  light  to 
which  the  occuincr  ot  the  house,  &:c.,  is  entitled,  vide  post,  p.  821. 

To  acquire  the  right,  the  light  must  come  fur  the  i)rescribed  period  through 
the  same  definite  access.  Harris  v.  Be  Pinna,  33  Ch.  D.  2.")8,  C.  A.  The 
use  of  an  ojien  area,  as  a  timber-yard,  or  sawpit,  for  20  years,  does  not  prevent 
the  adjoining  owner  from  building  on  his  land,  so  as  to  obstruct  the  light 
and  air.  Boherts  v,  Macord,  1  M.  &  Rob.  230 ;  accord.  Potts  v.  Smith, 
L.  R.,  6  Eq.  311. 
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An  cnjoyinout  for  I'J  years  and  330  days,  fuUowed  by  an  iuterru|jtion  of 
.'if)  il.ivs,  just  l)L'rore  the  coinniencenieiit  of  tlie  suit,  has  l^een  liold  suflioient 
to  (■st"il)lisli  the  risht.  Fli'ild  v.  Thomas,  11  Ad.  iS;  E.  088,  Ex.  Ch.;  8  CI. 
\'  F.  li."51.  The  ell'ect  of  this  decisiuu  is,  that  an  enju^'nient  for  I'.i  years  and 
a  fraction,  and  then  an  interruption,  acquiesced  in  for  tlic  rest  of  the  year, 
make  up  together  20  years'  enjoyment,  and  tijat  when  an  easement  has  been 
ouce  enjoyeii  as  of  ri<^lit,  such  enjoyment  must  bo  talcen,  for  the  purposes  of 
the  act  to  continue,  tliough  interrupted,  if  the  interruption  be  not  acquiesced 
in  for  a  year.  Fcr  Erie,  J.,  and  Ld.  (Jampbell,  I'.J.,  in  Eaton  v.  Swanseu 
Waterworks,  17  Q.  B.  2G7,  272. 

In  Cooper  v.  J/ahhuc/c,  12  C.  15.,  N.  S.  loG ;  31  L.  J.,  ( :.  P.  323,  the  lights, 
claimed  by  the  phiintill',  were  stated  to  have  been  enjoyed  for  the  period  of 
20  years  next  before  a  cliancery  suit,  between  the  same  parties  and  upon  the 
same  question,  and  alsj  for  the  period  of  20  years  next  before  a  previous 
action  at  common  law,  relating  to  the  same  questi'jn  ;  it  was  held  (Williams,  J., 
diss.),  that  this  enjoyment  was  suQicient,  and  that  tcct.  1  of  the  Act  did  not 
require  that  the  20  years  should  1)3  those  iiumediatc'y  preceding  the  pending 
suit.  It  is  observalile  that  the  words  "claiming  right  thereto,"  used  in 
sects.  1  &:  2  (post,  pp.  823,  827),  are,  perhaps  desi.;iiedly,  omitted  iu  sect.  3 ; 
see  11  Ad.  &  E.  (J'J5.  An  absolute  right,  may  bj  gained  by  the  enjoyment  of 
liglit  for  20  years,  under  perrai>sion  oraf/i/  granted,  and  an  agreement  to  pay 
an  annual  acknowledgment.  London,  Mai/or  of  v.  Fewterers^  Co.,  2  M.  & 
Ilob.  -iOiJ.  Payment  tf  lent,  under  an  oral  agreement  for  the  enjoyment  of 
the  liglits  by  the  occupier,  is  not  an  "interruption"  within  sect.  3;  there 
must  b3  a  discontinuance  of  the  eujovmcnt,  bv  reason  of  some  ol)struction. 
Plasterers'  Co.  v.  I'arish  Clerks'  Co.,  6'^Exch.  630;  20  E.  J.,  Ejc.  3t32,  Ex.Ch. 
But  this  does  not  decide,  that  an  enjoyment  on  those  terms  would  bj  sutlicient 
to  confer  a  right,  or  that  such  payment  is  inadmissible  t)  defeat  the  claim, 
for  no  such  p^int  was  raised  on  the  bill  of  exceptions.  As  to  this,  see  Tickle 
V.  Brown,  and  Gardner  v.  Hodysons,  &C.  Brewery  Co.,  cited  post,  p.  829. 
And  where  the  ])lainti(r  enjoyed  windows  under  a  memorandum,  signed  by 
the  plaintiir  only,  i-tating  that  he  did  so  hx  the  defendant's  consent,  that  he 
would  close  them  at  the  defendant's  request,  and  pay  ijd.  a  year  in  respect 
thereof:  this  was  paid  to  witliin  20  years  before  action;  the  enjoyment  was 
held  to  be  within  the  exception  in  sect.  3.  Jiewley  v.  Atkinson,  13  Co.  D. 
283,  C.  A. ;  Easton  v.  Isted,  (11)03)  1  Ch.  405,  C.  A. 

Such  an  intcrru])tiou  only,  as  is  (iescribed  in  sect.  4,  will  prevent  the  periods 
from  running.  Clover  v.  Coleman,  L.  Pi.  10  C.  P.  108.  It  must  be  an 
adverse  obstruction  and  not  a  mere  discontinuance  of  user.  Smith  v.  Baxter, 
infra.  An  interruption  which  is  from  time  to  time  removed  is  not  within 
sect.  4.  I'reslundv.  Binyham,  41  Ch.  D.  2()8,  C.  A.  Whettier  the  ititerrup- 
tion  has  been  ac([uiesced  in,  by  the  owmr  «i  the  dominant  tenement,  is  a 
question  for  the  jury;  complaints  made  by  the  plaintilf  to  the  defendant  ot 
the  obstruction,  are  evidence  of  the  absence  of  acquiescence.  Glover  v.  Cole- 
man, supra.  It  seems,  that  if  it  appear  from  ttie  plaintiff's  evidence  there 
has  bien  au  ob  truction  of  a  permanent  character,  the  plaintiff  must  prove 
that  it  did  not  last  for  a  year,  but  if  the  obstruction  were  of  a  ffuctuatiui:  and 
temiwraiy  character,  the  defendant  must  prove  that  it  lasted  tor  a  year. 
Presland  v.  Binyham,  supra,  per  Cotton  and  Lindley,  L. JJ.  "  Non  user  which 
wouUl  not  b.i  sutlicient  to  establish  an  abandonment  of  a  ri^ht  acquired,"'  vide 
2)ost,  p.  820,  "  may  be  sutlicient  to  jirevent  the  acquisition  of  that  riglit  under  the 
Act."  Smith  V.  Baxter,  (1900)  2  e;ii.  138, 146.  As  to  the  notice  of  the  inter- 
ru.tion  required  by  sect.  4,  see  Scddon  v.  Bank  of  Bolton,  19  Ch.  D.  462. 

The  use  of  light  is  ]mt  by  the  Act  on  the  footing  of  other  easeiucnts,  as  to 
the  effect  of  unity  of  possession,  and  is  not  established  by  20  years'  enjoyment 
unless  enjoyed  as  an  easement;  the  right  therefore  is  not  gained,  where  the 
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owner  of  the  house  has  also  held  the  adjomins  land,  which  it  overlooks,  under 
a  yearly  tenancy.  Harhidge  v.  Warwick,  3  Exch.  552  ;  Ladyman  v.  Grave, 
infra.  But  the  union  of  the  ownership  of  dominant  and  servient  tenements, 
for  different  estates,  merely  suspends  the  running  of  the  20  years,  so  Ions  as 
the  union  of  ownership  continues.  Ladyman  v.  Grave,  L.  li.  6  Ch.  763, 768, 
joer  Ld.  Hatherley,  C. ;  and  vide  post,  ix  836.  So,  when  the  right  has  been 
once  acquired,  the  like  union  does  not  extinguish  the  right,  but  merely 
suspends  it,  and  upon  a  severance  of  the  ownership  the  easement  revives. 
Simper  v.  Foley,  2  J.  &  H.  555 ;  Ivimey  v.  Stacker,  L.  R.,  1  Ch.  396,  408 ; 
Aynsley  v.  Glover,  L.  R.,  10  Ch.  283.     And  see  cases  cii&d.  post,  p.  836. 

The  Metropolitan  Building  Act,  1855  (18  &  19  V.  c.  122),  s.  83  (6),  which 
gives  a  right  to  the  building  owner,  "  to  raise  any  party  structure  permitted 
by  that  act  to  be  raised"  .  .  .  "upon  condition  of  making  good  all  damage 
occasioned  thereby,  to  the  adjoining  premises,"  does  not  enable  a  person,  to 
build  a  party  wall  so  as  to  darken  ancient  lights.  Crofts  v.  Haldane,  L.  R., 
2  Q.  B.  194 ;  following  Wells  v.  Ody,  1  M.  &  W.  452,  decided  under  14 
G.  3,  s.  78,  And  the  custom  of  London,  respecting  the  heightening  of  walls,  is 
controlled  by  the  stat.  2  &  3  W.  4,  c.  71.  Merchant  Taylors'  Co.\.  Truscott, 
11  Exch.  855 ;  25  L.  J.,  Ex.  173,  Ex.  Ch. ;   Yates  v.  Jack,  L,  R.,  1  Ch.  295. 

The  right  to  access  of  air  stands  on  a  different  footing  to  that  of  access  of 
light,  and  such  right  over  the  general  unlimited  service  of  land,  cannot  be 
acquired  by  mere  enjoyment.  Bryant  v,  Lefever,  4  C.  P.  D.  172,  174,  180, 
per  Cotton,  L.J,  Thus  a  right  to  the  access  of  air,  to  a  chimney  of  the 
plaintiff's  house;  S.  C. ;  or  to  the  plaiutiff''s  windmill,  Wehb  v.  Bird,  13 
C.  B.,  N.  S.  841 ;  31  L.  J.,  C.  P.  335,  Ex.  Ch. ;  or  to  a  structure  substantially 
consisting  only  of  floors  and  a  roof,  with  open  ends  and  sides,  used  for  stacking 
and  drying  timber ;  Harris  v.  De  Pinna,  33  Ch.  D.,  238,  C.  A.  ;  cannot  be 
acquired  under  2  &  3  W.  4,  c.  71,  s.  2.  It  may,  however,  be  acquired 
by  grant.  Alclin  v.  Latimer,  &c.  &  Co.,  (1894)  2  Ch.  437.  And  access  of 
air  to  a  building  through  a  defined  channel  may  be  acquired  by  user,  with 
knowledge  of  the  owners  of  the  channel,  and  the  right  be  proved  by  lost  grant. 
Bass  V.  Gregory,  25  Q.  B,  D.  481. 

The  mere  fact  of  there  being  windows  in  a  house,  overlooking  and  adjoining 
land  bought  by  A.,  is  not  constructive  notice  to  A.,  of  an  agreement  giving  a 
right  to  the  access  of  light  to  them.     Allen  v.  Seckham,  11  Ch.  D.  790,  C.  A. 

Right  to  light  and  air,  hoio  lost.']  An  ancient  window,  bricked  up  for  20 
years,  loses  its  privilege.  Laivrence  v.  Ohee,  3  Camp.  514.  And  the  privi- 
lege may  be  released  by  disuse,  for  even  a  less  time ;  nor  is  it  so  much  length 
of  time,  as  the  nature  of  the  act  done,  or  the  acquiescence  by  the  grantee  of 
the  easement,  and  liis  intention,  that  is  material,  in  considering  whether  the 
right  has  been  abandoned.  li.  v,  Chorley,  12  Q,  B.  515 ;  see  Crossley,  &c. 
V.  Lightoivler,  L.  R.,  3  Eq.  279 ;  L.  R,,  2  Ch.  478 ;  James  v.  Stevenson, 
(1893)  A.  C.  162,  J.  C.  Thus,  where  the  plaintiff  pulled  down  a  wall,  with 
Jin  ancient  window  in  it,  and  rebuilt  a  blank  wall,  and  17  years  afterwards 
re-opened  a  window,  in  the  old  place,  it  was  held  that  the  window  had  lost 
his  jirivilcge,  there  being  no  ajiparcnt  intention  of  resuming  the  old  right 
when  the  w:dl  was  rebuilt.  Moore  v.  Bawson,  3  B.  &  C.  332.  In  this  case 
the  defendant  had,  in  the  meantime,  erected  a  building  which  would  have 
been  an  obstruction  of  the  old  light ;  but  it  docs  not  appear  that  any 
such  act  Avas  necessary  in  order  to  prevent  a  resumption  of  the  old  right. 
See  Gale  on  Easements,  7th  ed.,  pp.  490  ct  scq.  A.'s  house  had  ancient 
windows,  which  A.'s  pretlecessor  had  kept  blocked  up  for  20  years;  B.  bought 
the  next  land  for  building;  A.  thereiqion  re-opened  his  windows,  and  B. 
obstructed  them  ;  in  an  action  by  A.  against  W.,  the  jury  were  directed,  that 
the  right  to  the  light  once  gained,  continued  till  lost,  and  that  they  should 
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find  fnr  tlie  plaintifl',  unless  they  thought  his  predecessor  had  shown  au 
intention  of  permanently  abandoning  his  lights,  or  tliey  had  been  so  kept 
closed  as  to  lead  the  defendant  to  alter  his  position  in  the  reasunable  belief 
that  the  right  had  been  abandoned.  Stokoe  v.  Suif/eis,  8  E.  &  B,  31  •,  2(» 
L.  J.,  Q.  B.  257;  see  Cook  v.  JJuth,  Mayor,  itr.  of,  L.  R.,  fj  Eq.  177,  and 
Smith  X.Baxter,  ante,  \\  8111.  The  extent  of  tlic  right  is  measured  by  the 
size  and  position  of  the  window  or  aperture  of  the  house  through  which  the 
light  has  jiassed  for  20  years,  and  is  not  aflectcd  by  advancing  or  setting 
back  the  jilane  of  the  window.  Scott  v.  Fape,  31  Ch.  D.  554,  C.  A.,  over- 
ruling Blancliard  v.  Bridyes,  4  Ad.  &  E.  17G.  So,  if  an  old  window  be 
enlarged,  no  part  of  the  space  occupied  by  the  old  one  can  be  obstrucied; 
Chandler  v.  Thomj>son,  3  Camp.  80;  althougli  the  enlargement  of  the 
window  creates  no  increased  rights.  Cooper  v.  lluhlmclc,  30  Beav.  IGO;  31 
L.  J.,  Ch.  123.  In  Turner  v.  .Spoonei;  1  Dr.  &  Sm.  407 ;  30  L.  J.,  Ch.  801, 
two  ancient  windows  had  been  nKHiernized,  by  removing  the  old  casements 
and  substituting  new  ones  of  a  lighter  construction,  without  extending  the 
aperture,  occupied  by  their  frames;  this  was  held  to  give  the  defendant  no 
right  to  obstruct  them.  So,  wliere  a  dormer  window  was  converted  into  a 
skylight.  National  Prov.,  &c.  Insur.  Co.  v.  Prudential  Assiir.  Co.,  0  Ch.  D. 
757.  Or  a  new  window  is  constructed,  outside  an  ancient  one,  the  jMsition 
of  which  is  unchanged.  Barnes  v.  Loach,  4  Q.  B.  D.  494.  The  jilaiutiff 
opened  several  new  windows,  and  enlarged  ancient  ones.  The  defendant 
built  a  wall  which  obstructed  both  the  old  and  new  lights;  the  plaintilf  then 
restored  liis  windows  to  their  original  state;  it  was  held,  that  the  defemlant 
was  not  at  any  time  at  liberty  to  obstruct  the  old  windows,  although  without 
so  doing,  he  could  not  obstruct  the  new  one?,  for  the  construction  of  the 
latter  had  not  atfected  the  plaintifl's  rights  in  respect  of  the  old  windows. 
Jones  v.  Taplinfj,  11  H.  L.  C.  290 ;  20  C.  B.,  N.  S.  166 ;  35  L.  J.,  C.  P.  342. 
No  right  is,  however,  preserved  for  any  new  window  in  the  same  plane  as  the 
ancient  one,  which  does  not  substantiallv  correspond  with  an  ancient  one. 
Hutchinson  v.  Copestake,  9  C.  B.,  N.  S."  863  ;  31  L.  J.,  C.  P.  19,  Ex.  Ch. ; 
Newson  v.  Pender,  27  Ch.  D.  43,  per  Bag<:allay  and  Cotton,  L.J  J.  The  erection 
hy  the  plaintitf  of  an  obstruction,  which  jiartly  blocks  up  his  ancient  light 
does  not  authorize  the  interference  by  the  ilefendant  with  tlie  remaining  light. 
Staight  v.  Burn,  L  .Pi.,  5  Ch.  153.  The  right  may  be  lost  by  a  change  in  the 
dominant  tenement  which  increas^es  the  burthen  on  the  servient  tenement. 
Ankerson  v.  Connelly,  (1906)  2  Ch.  544;  (1907)  1  Ch.  678,  C.  A. 

Proof  of  olstruction — Damages — Injun'ition.']  To  constitute  an  action- 
able obstruction,  it  has  been  decided,  after  many  conflicting  decisions,  that 
there  must  be  such  a  substantial  diminution  of  light  as  to  render  the  i)re- 
miscs  sensibly  less  fit  for  the  purposes  of  business  or  occupation,  i.e.,  the 
obstruction  must  be  a  nuisance.  Colls  v.  Home  iC;  Colonial  Stores,  (1904) 
A.  C.  179,  D.  P.,  approving  Bach  v.  Stacey,  2  C.  &.  P.  466  ;  Parker  v.  Smith, 
5  C.  &  P.  438  ;  Wells  v.  Ody.  7  C.  &  P.  410 ;  Clarke  v.  Clark,  L.  H.,  1  Ch. 
16  ;  and  Kclk  v.  Pearson,  L.  P.,  6  Ch.  809.  See  also  Kine  v.  Jolly,  (1905) 
1  Ch.480,  C.A.;  affirm,  suh  7iom.  Jolly  v.  Kine,  (1907)  A.  C.  1,  I).  P.  The 
test  in  general  is  whether  enough  light  is  left  for  comfortable  use  and  enjoyment 
of  the  house  according  to  the  ordinary  requirements  of  mankind.  Hi'jgins  v. 
Belts,  {IWO'-,)  2  Ch.  210.  The  right  to  a  special  amount  of  li'2;ht  necessary  for 
a  particular  business  cannot  be  acquired  by  20  years'  erji\vment  even  with 
the  knowledge  of  tlie  owner  of  tlie  servient  tenement.  Auilihr  v.  Cordon, 
(1905)  1  K.  B.  417.  As  to  the  effect  of  clearances  made  in  the  neighbourhood 
by  other  parties  shortly  before  the  obstruction,  by  which  the  plaintilV  acquired 
more  light,  than  the  obstruction  would  cut  off,  see  Bi/rrn'  Co.  v.  King,  L.  P., 
9  Eq.  438,  and  (1904)  A.  C.  210,  211,  per  Ld.  Lindley. 
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Where  the  obstruction  is  continuing,  damages  are  now  assessed  down  to 
the  time  of  assessment.  Eules,  1883,  0.  xxxvi.  r.  58,  ante,  pp.  295,  771. 
The  plaintiff  may  bring  fresh  actioDs,  as  long  as  the  obstruction  lasts,  and 
the  previous  recovery  for  the  same  obstruction  is  no  bar.  Shadwell  v. 
Hutchinsons,  2  B.  &  Ad.  97.  If  the  obstruction  be  not  removed,  the  jury 
may  in  the  second  action  give  substantial  damages.  Battishill  v.  Reed,  18 
C.  B.  69G  ;  25  L.  J.,  C.  P.  292.  So,  the  jury  may  consider  the  defendant's 
conduct,  and  if  he  have  acted  with  a  high  hand  may,  even  in  the  first  action, 
give  substantial  damages.     TIio7n2)son  v.  Eill,  L.  R.,  5  C.  P.  564. 

In  order  to  obtain  an  injunction,  the  plaintiff  must  prove  substantial 
damage;  Kino  v.  Budkin,  6  Ch.  D.  160;  and  it  is,  generally  speaking,  a 
fair  working  rule,  that  where  the  windows  of  a  house,  in  the  street  of  a 
town,  are  unobstructed,  as  to  45°,  that  the  obstruction  of  light  from  them  is 
not  substantial,  especially  if  there  be  a  good  light  from  other  directions  as 
well.  City  of  London  Brewery  Co.  v.  Tennant,  L.  R.,  9  Ch.  212,  220, 2)ei' 
Ld.  Selborne,  C. ;  Coils  v.  Home  &  Colonial  Stores,  (1904)  A.  C.  204,  210, 
per  Lds.  Davey  and  Lindley.  This  is  not,  however,  a  rule  of  law,  and  the 
inference  may  be  rebutterl  lay  ]iroving  substantial  damage.  IS.  CC. ;  Parker 
V.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282,  C.  A. ;  Ecclesiastical  Commissioners 
V.  Kino,  14  Ch.  D.  213,  C.  A.  Where  both  ancient  and  new  lights  are 
obstructed,  the  right  to  an  injunction  follows  the  rule  laid  down  in  Jones  v. 
TapUnq,  ante,  p.  821 ;  Staight  v.  Burn,  L.  R.,  5  Ch.  163  ;  Aynsley  v.  Clover, 
L.  R.,  18  Eq.  544;  L.  R.,  10  Ch.  283.  Where  the  building  in  which  the 
ancient  lights  were,  has  been  pulled  down,  for  the  purpose  of  rebuilding, 
without  any  intention  of  abandonment,  an  injunction  may  be  granted  to 
IJrevent  the  erection  of  any  structure  that  would  obscure  the  light  when 
restored.  Ecclesiastical  Commissioners  v.  Kino,  sup7'a.  See  further  as  to 
the  right  to  injunction.  Smith  v.  Smith,  L.  R.,  20  Eq.  500;  Aynsley  v. 
Glover,  supra;  National  Provincial,  &c.  Insur.  Co.  v.  Prudential  Assur.  Co., 
6  Ch.  D.  757  ;  Krehl  v.  Burrell,  7  Ch.  D.  551  ;  11  Ch.  D.  146,  C.  A.  (the 
case  of  a  right  of  way)  ;  Colls  v.  Home  &  Colonial  Stores,  (1901)  A.  C.  192, 
212,  per  Lds.  Macnaghten  and  Lindley  ;  and  Kine  v.  Jolly,  cited  ante,  p.  772. 
An  injunction  cannot  be  granted  to  prevent  a  railway  com i)an 3^  from  obstruct- 
ing the  windows  of  a  new  house,  overlooking  their  land,  so  as  to  prevent 
their  acquiring  an  easement  over  it.  Bonner  v.  Gt.  W.  By.,  24  Ch.  D.  1, 
C.  A.  Where  the  plaintil'f  died  before  trial,  it  was  held  that  his  devisee 
could,  OD  equitable  ])rinciples,  continue  the  proceedings  and  obtain  an  in- 
junction.    Jones  V.  Simes,  43  Ch.  D.  607. 

An  injunction  will  be  granted  on  the  ground  of  diminution  of  air  "only  in 
very  rare  and  special  cases  involving  danger  to  health,  or  at  least  something 
very  nearly  approaching  it."  City  of  London  Breivery  Co.  v.  Tennant,  L.  R., 
9  Cli.  212,  221,  2-)er  Ld.  Selborne,  C.  It  will,  however,  be  granted  to  restrain 
interference  with  the  flow  of  air  through  a  defined  channel.  Bass  v.  Gregory, 
ante,  p.  820. 

As  to  granting  damages  instead  of  an  injunction,  see  Martin  v.  Price^ 
(1894)  1  Ch.  276,  C.  A. ;  Jordeson  v.  Sutton,  &c.  Gas  Co.,  (1899)  2  Ch.  217, 
C.  A.,  and  cases  cited  ante,  pj).  771,  772. 
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In  an  action  for  disturbance  of  common,  the  statement  of  claim  states 
the  plaintiff's  right  of  common  over  the  locus,  cither  as  appurtenant  to  a 
luesauage  of  which  the  plaintiif  is  possessed,  or  in  gross;  the  disturbance  by 
the  defendant ;  and  the  damage. 
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i'rodf  of  rl'jht  of  covnnon.]  With  ix'i^ard  to  thu  evidence  allowed  by 
statute,  it  is  enacted  by  tlie  Prescription  Act,  1H32  {2  &  li  W.  4,  c.  71),  p.  1, 
that  no  claim  which  may  be  lawfully  made  at  cnniinou  law  by  custom,  pre- 
scription, (jr  <;rant,  to  any  right  of  rorniuon,  or  other  j^rojit  or  hcitfjit  to  be 
taken  and  enjoyed yVom  or  ujxm  any  land  (f  another,  except  tithes,  rent,  and 
services,  shall,  where  such  rit;ht  shall  have  been  actually  enjoyed  by  any 
person  claiming;  ri;j;ht  thereto,  without  interrui)tiun  for  the  full  i)eriod  of  30 
years,  be  defeated  or  destroyed  by  showing  only  that  such  right,  iSrc,  was  first 
enjoyed  at  any  time  ]>rior  to  such  period  ;  but  such  claim  maj--  be  defeated  in 
any  other  way  by  which  it  is  now  liable  to  be  defeated  ;  and  when  such  right, 
&c.,  shall  have  beeu  so  enjoyed  fur  (10  years,  it  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  it  was  taken  and  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose,  by  deed  or 
writing.  The  section  applies  to  land  of  the  Crown,  and  of  the  duchies  of 
Lancaster  and  Cornwall. 

This  Act  iloes  not  api)ly  to  rights  in  gross.  Shutthwortli  v.  Le  Fleming^ 
19  C.  B.,  N.  S.  087;  34  L.  J.,  C.  P.  309.  See  also  Mounsey  v.  Isinay, 
3  H.  &  C.  480 ;  34  L.  J.,  Ex.  52. 

The  plaintilf  may  jjrove  his  claim,  either  at  common  law,  or  under  the  stat. 
2  &  3  W.  4,  c.  71.  At  common  law  the  jiroof  is  by  express  grant,  custom, 
or  jirescription.  An  ancient  grant  is,  of  course,  admissible,  if  produced  from 
the  proper  custody.  A  customary  or  prescriptive  title  is  generally  proved 
by  usage.  And  instances  of  such  an  usage,  although  com])aratively  modern, 
are,  if  unopposed  by  other  evidence,  conchisive.  E.  v.  Hoyte,  0  T.  R.  430. 
Where  this  evidence  cannot  be  procured,  a  right  of  common  apj)urtenant 
may  be  pmved  by  reputation.  See  anta,  pp.  48  tt  seq.  As  to  the  ))rosumi)tion 
of  a  legal  origin  for  the  right,  see  Johnson  v.  Barnes,  L.  K.,  7  C.  P.  594 ; 
•cited  ante,  p.  39. 

A  right  of  common  of  pasture  as  appurtenant  to  a  certain  close  may  be  for 
oattle  without  number,  or  for  a  certain  number  only;  where  without  number, 
it  is  restrained  to  cattle  levant  and  couchant  u[)on  the  close.  Morley  v. 
Clifford,  20  Ch.  D.  753.  The  expression  "  levant  and  couchant,"  is  a 
measure  of  number,  and  imphes  within  it,  that  the  number  of  cattle,  which 
arc  alleged  to  have  used  the  common,  is  such  as  the  winter  eatage  of  the 
close,  together  with  the  hay  and  other  produce,  obtained  from  it  during  the 
summer,  is  capable  of  maintaining.  Carr  v.  Lambert,  3  H.  &  C.  499,  506  ; 
■34  L.  J.,  Ex.  66,  08;  L.  R.,  1  Ex.  168,  176,  Ex.  Ch. ;  Johnson  v.  Barnes, 
L.  R.,  7  C.  P.  592 ;  L.  R.,  8  C.  P.  527,  Ex.  Ch ;  1  Wms.  Saund.  346  d,  (2) 
and  (/).  See  also  Baylis  v.  Tyssen-Amlmrst,  6  Ch.  D.  500,  where  a  right  of 
common  was  claimed  over  lammas  lands.  To  prove  a  prescri])tion  for  common 
by  cause  of  vicinage,  it  is  not  enough  to  show  the  mere  contiguity  of  the 
districts  without  any  fence,  and  that  cattle  often  strayed  from  one  to  the 
other,  and  were  driven  back  ;  mutual  acquiescence  must  be  shown.  Clarke 
V.  Tinker,  10  Q.  B.  004;  see  also  Sewers,  Commissioners  of  v.  Glasse,  L.  R., 
19  Eq.  134. 

Sects.  4,  5,  and  6  have  been  already  in  part  cited,  ante,  p.  810. 
By  sect.  7,  the  time  during  which  a  person,  otherwise  capable  of  resisting 
a  claim,  shall  have  been  an  infant,  idiot,  non-compos,  covert,  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have  been  pending  and  shall 
have  been  diligently  prosecuted  until  abatement  by  death,  shall  be  excluded 
in  the  competition  of  the  above  periods,  except  where  the  right  is  declared 
to  be  absolute  and  indefeasible.  The  cases  on  this  section  will  be  found  post, 
pp.  830,  831. 

Where  a.  profit  a  prendcr  has  been  enjoyed  for  00  years,  as  of  right,  it  is 
within  sect.  1,  if  a  claim  thereto  could  arise  by  prescription,  custom,  or  grant, 
and  it  is  immaterial  on  what  ground  the  claim  was,  in  fact,  made.     De  la 
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Warr,  Earl  v.  Miles,  17  Ch.  D.  535,  C.  A.     As  to  the  meaning  of  the 
expression  "  as  of  right,"  vide  S.  C,  and.  post,  pp.  828,  829. 

In  order  to  prove  a  user  under  the  statute,  it  is  not  necessary  to  show  that 
it  was  exercised  without  any  intermission  whatever.  In  Carr  v.  Foster, 
.3  Q.  B.  581,  proof  that  the  tenant  of  a  farm  had  exercised  commonable  rights, 
for  nearly  40  years,  was  given ;  hut  it  appeared  tliat  about  18  years  baek  the 
owner  had  occupied  the  farm  lor  two  years,  and  having  no  cattle,  made  no 
use  of  the  common  :  held,  that  there  was  good  evidence  of  the  30  years' 
enjoyment  required  by  the  Act.  In  Carr  v.  Lambert,  ante,  p.  823,  a  right  of 
common  of  pasture  for  cattle  levant  and  couchant,  upon  a  certain  close  as 
appurtenant  thereto,  was  held  to  have  been  proved,  by  evidence  that  cattle 
housed  on  the  close  had,  for  30  years,  been  turned  on  the  common,  though 
they  had  not  actually  been  fed  from  the  produce  of  the  close,  which  was  not 
then  cultivated  in  a  manner  suitable  for  the  support  of  cattle.  See  De  Ja 
Warr,  Earl  v.  Miles,  17  Ch.  D.  535,  593,  600,  C.  A.,  and  post,  ]).  830.  The 
plaintiff  need  not  prove  his  title  to  the  same  extent  as  set  out  in  the  statement 
of  claim;  for  the  disturbance  is  the  gist  of  the  action,  and  the  title  is  only 
inducement.  B.  N.  P.  75,  76;  1  Wms.  Saund.  345,  346  (2).  But  though 
the  right  proved  may  be  larger  than  the  right  alleged,  it  ought  to  be  a  right 
which  includes  the  one  alleged.  Bailey  v.  Appleyard,  8  Ad.  &  E.  161.  An 
allegntion  of  right  of  common  for  all  the  plaintiffs  cattle,  levant  and  couchant, 
is  supported  in  evidence,  although  the  common  is  not  sufficient  to  feed  all  the 
cattle  for  any  length  of  time.  ^Willis  v.  Ward,  2  Chitty,  297.  Where  the 
plaintiff  clauned  a  right  of  common  for  all  his  commonable  cattle,  and 
the  proof  was  that  he  had  turned  on  all  the  cattle  he  had  kept,  but  had  never 
kept  any  sheep,  it  was  held  that  this  was  evidence  of  a  right  for  all  common- 
able cattle  to  be  left  to  the  consideration  of  the  iury.  Manifold  v.  Penninqton, 
4B.  &C.  161. 

A  liberty  to  hunt,  hawk,  fish,  and  fowl,  is  within  sect.  1  of  the  Prescription 
Act,  and  may  be  exercised  by  servants.  Wichham  v.  Hawker,  7  M.  &  W. 
63.  See  Bland  v.  Lipscombe,  4  E.  &.  B.  713  (c) ;  Bruce  v.  Ilellhoell,  5 
H.  &  N.  609 ;  29  L.  J.  Ex.  297 ;  Eivart  v.  Graham,  7  H.  L.  C.  331 ;  29  L.  J., 
Ex.  88;  Leconfield,  Ld.  v.  Dixon,  L.  E.,  3  Ex.  30,  Ex.  Ch.;  Sowerhy  v. 
Smith,  L.  R.,  9  C.  P.  524,  Ex.  Ch. ;  Devonshire,  Dnlce  of  v.  O'Connor,  24 
Q.  B.  D.  468,  C.  A. 

The  fact  that  some  of  the  tenants  of  a  manor  have  yielded  to  the  lord's 
attemjjt  to  stop  a  user  of  a  common,  is  not  an  interruption  of  the  right  within 
sect.  4,  so  as  to  bar  the  rights  of  the  freeholders,  who,  as  a  body,  have 
not  yielded  to  the  lord's  claim.  Warrick  v.  Queen's  College,  Oxford, 
L.  R.  10  Eq.  105.  See  Glover  v.  Coleman,  L.  R.,  10  C.  P.  108,  ante, 
p.  819. 

Proof  of  disturhance  hy  the  defendant.']  This  evidence  is  proper  on  a 
defence  which  denies  the  wrongful  act,  and  not  the  right.  The  action  is 
maintainable  against  another  commoner,  as  well  as  against  a  stranger;  Atkinson 
V.  Teasdale,2  W.  P>1.  817;  although  the  plaintilf  himself  has  been  guiltv  of 
a  surcharge.  Jlolmn  v.  Todd,  4  T,  R.  71,  But,  in  an  action  against 'the 
lord,  the  plaintilf  must  allege  a  surcharge,  and  (if  denied)  prove  it  by  showing 
that  there  is  not  a  suflicieucy  of  conimon  left  for  him.  Smith  v.  Feverel, 
2  Mod.  6 ;  1  Wms.  Saund.  346  h  (in  notis).  Where  the  lord  has  licensed 
a  third  person  to  put  cattle  on  the  counnon,  the  plaintiff  may  declare  against 
him  as  a  stranger  for  a  disturbance  generally ;  Id. ;  J/ohson  v.  'I'udil, 
4  T.  R.  73 ;  and  it  will,  it  seems,  lie  upon  the  defendant  to  prove  the  licence, 
and  that  he  has  not  exceeded  it,  and  has  left  sufficient  common  for  the 
plaintiff.  1  Wms.  Saund,  supra.  But,  this  defence  must  be  pleaded 
specially. 
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Damagcl  In  an  action  aj^ainbt  a  stranger,  tlic  smallest  damage,  as  carry- 
ing away  the  dung  from  the  common,  is  suflicient  to  maintain  tlie  action. 
I'inilar  v.  ]\'a<lsiforlh,  2  Kast,  151.  And  in  an  action  against  another 
Commoner  for  svn-cliarging,  it  is  suflicient  to  prove  that  tlie  defendant  put  ou 
the  common  more  cattle  that  lie  had  a  right  to  do,  without  proving  any 
specific  damage.     Jlobson  v.  T'odd,  ante,  p.  82-i. 

AVhcre  the  disturbance  is  continuing,  damages  are  now  asse=!8ed  down  to 
the  time  of  assessment :  Rules,  1883,  0.  xxxvi.,  r.  58,  ante,  pp.  295,  771. 

Defence. 

The  defendant  may  sliow,  under  a  proper  statement  of  defence,  that  the 
common  has  been  enclosed  and  held  in  severalty,  adversely,  for  upwards  of 
20  years,  which  is  a  bar  to  the  entiy  of  the  commoner.  TTawlce  v.  Bacon, 
2  Taunt.  15G.  Or  he  may  show  an  extinction  by  unity  of  possession,  post, 
p.  83G ;  or  by  iuclosure  for  over  20  years;  TapJcy  v.  Wainivright,  5  B.  &  Ad. 
395;  or  bv  approvement,  leaving  sufficient  common  to  those  entitled  to  it; 
Arhtt  v.  'EiUs,  7  B.  &  C.  346 ;  BoUnsou  v.  Didtep  Singh,  11  Ch.  D.  798, 
C.  A.  As  to  extinguishment  bj'  enfranchisement  of  the  dominant  tenement,  see 
Baring  v.  Abingdon,  (1892)  2  Ch.  374.  The  sufficiency  is  not  measured  bj'' 
the  present  exercise  by  the  commoners  of  their  right,  llohertson  v.  Ilartopp, 
43  Ch.  D.  484,  C.  A.,  commenting  on  Lascelles  v.  Ld.  Onslow,  2  Q.  B.  D. 
433 ;  see  also  cases  cited  ante,  p.  824.  The  lord  of  the  manor  may  take 
gravel,  marl,  loam  and  sub-soil  of  the  waste  for  his  own  use,  or  for  sale,  if  he 
do  not  infringe  on  the  rights  of  the  commoners,  the  onus  of  proving  which 
lies  ou  them.  NaU  v.  Byron,  4  Ch.  D.  G67.  Such  matters  must  now  in 
general  be  pleaded  specially,  as  they  would,  if  not  so  pleaded,  be  likely  to 
take  the  plaintiff  by  surprise.  See  Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  309. 
AVhere  the  claim  is  founded  on  30  years'  user,  the  defendant  may  show 
that  the  dominant  tenement  was  land  allotted  and  enclosed  40  years  ago 
under  an  iuclosure  act,  that  the  land  over  which  the  right  was  claimed  was 
and  is  part  of  the  Crown  demesne,  and  that  at  that  time,  and  ever  since,  the 
Crown  was  disabled  by  statute  from  making  any  such  grant  of  common. 
And  gua^re  whether  the  Prescription  Act  ajiplies  to  land  over  which  there 
was,  during  the  time  of  enjoyment,  a  statutable  prohibition  to  make  any 
such  grant  ?  Mill  v.  New  Forest,  Commissioners  of,  18  C.  B.  60;  25  L.  J., 
C.  P.  212;  and  see  Wingrove  Cooke  on  Inclosures  and  Rights  of  Common, 
4th  ed.  92. 
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In  an  action  for  the  disturbance  of  a  private  way,  the  statement  of  claim 
usually  alleges  the  possession  of  certain  premises,  a  right  of  way  appurtenant 
thereto,  and  the  disturbance  of  it  by  the  defendant.  It  cannot,  in  general,  be 
brought  by  a  reversioner,  unless  the  disturb:ince  be  of  a  permanent  character, 
such  as  an  obstruction  of  the  way  bv  a  weiU,  posts,  &c.,  so  as  to  threaten  an 
injury  to  the  freehold.  See  Kidgill  v.  3Ioor,  9  C.  B.  364 ;  19  L.  J.,  C.  P. 
177;  and  the  cases  there  cited.  Balk  v.  Skinner,  18  Q.  B.  568;  22  L.  J., 
Q.  B.  27 ;  and  further,  ante,  pp.  759  et  seq.  As  to  obstruction  of  a  churchway, 
see  Batten   v.  Gedye,  41  Ch.  D.  507. 

Bight  of  ioay,  hoio  proved.']  The  modes  of  proving  a  right  of  way  are 
(1)  by  express  grant,  (2)  by  user,  (3)  by  necessity,  (4)  by  the  Act  of 
iuclosure  Commissioners. 
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"When  tlie  user  has  not  continued  down  to  the  commencement  of  the  suit, 
then  the  right  must  be  claimed  by  prescription  at  common  law,  or  by  a  grant 
alleged  to  have  existed,  but  now  to  be  lost;  for  in  such  a  case  the  claim  under 
the  Prescription  Act,  1832,  2  &  3  W.  4,  c.  71,  could  not  be  supported.  See 
Bullen  &  Leake  on  Pleading,  3rd  ed.,  p.  811  (h) ;  6th  ed.,  p.  949  (a). 

The  termini  of  the  way,  as  stated  in  the  claim  must  be  proved;  but  a 
variance  in  this  respect  would  beat  once  amended  if  no  injustice  were  thereby 
done.     Vide  pp.  291  et  seq. 

If  the  claim  allege  the  way  to  be  enjoyed  "  hy  reason  "  of  a  messuage,  it 
will  not  be  supported  by  proof  of  a  right  independent  of  it.  Fentiman  v. 
Smith,  4  East,  107 ;  Barnes  v.  Ward,  ante,  p.  763.  The  allegation  may 
generally  be  struck  out,  or  otherwise  amended.  Hearsay  evidence  is  not 
admissible  to  prove  a  private  way.     See  ante,  p.  48. 

A  right  of  way  along  the  bank  of  a  river  may  be  appendant  or  appurtenant 
to  a  right  of  fishing  therein.  Banhury  v.  Jenkins,  (1901)  2  Ch.  401, 
422,  423. 

Bight  of  way,  how  proved — by  express  grant."]  The  proof  of  a  right  of  way 
by  express  grant  is,  of  course,  a  question  more  of  construction  than  of 
evidence.  See  Clifford  v.  Eoare,  L.  R.,  9  C.  P.  362;  Cannon  v.  ViJlars,  8 
Ch.  D.  415  ;  Baxendale  v.  N.  Lambeth,  &c.  Club,  (1902)  2  Ch.  427.  As  to  the 
construction  to  be  given  to  general  words,  see  Brett  v.  Cloivser,  5  C.  P.  D. 
376,  and  cases  there  cited.  By  the  Conveyancing,  &c.  Act,  1881,  44  &  45 
V.  c.  41,  s.  6,  conveyances  of  land  made  after  Dec.  31st,  1881,  are  to  be 
deemed  to  include  certain  general  words,  imless  expressly  excluded ;  see 
hereon  Broomfieldy.  Williams,  (1897)1  Ch. 602, C. A. ;  Quiche  \.  Chapman, 
(1903)  1  Ch.  659,  C.  A. ;  International  Tea  Stores  v.  Jlobbs,  (1903)  2  Ch. 
165.  The  grant  may  arise  by  estoppel ;  as  where  land  demised  is  described 
as  bounded  by  "  newly-made  streets,"  which  are  set  out  in  an  indorsed  plan, 
and  the  lessee  is  boimd  to  build  houses  on  the  land,  and  "  to  kerb  the  cause- 
•ways  adjoining  the  said  land,"  the  lessor  and  his  assigns  are  estopped  from 
denying  a  right  of  way  along  the  street.  Espley  v.  Wilkes,  L.  P.,  7  Ex.  298. 
See  also  Mellor  v,  Walmesley,  (1905)  2  Ch.  164,  C.  A.  It  is  to  be  observed 
that  a  grant  of  a  right  of  way  in  gross  may  be  made  good  against  subsequent 
assignees  of  the  servient  tenement,  although  covenants  to  keep  it  in  repair, 
&c.,  cannot,  as  not  running  with  the  land.  Spcncer''s  case,  1  Smith's  Lead. 
Cas.,  in  notis.  On  a  severance  of  the  dominant  tenement  the  right  of  way  is 
also  severable  and  apportionable.  Ntwcomen  v.  Coidson,  5  Cli.  D.  133,  C.  A. 
The  grantee  of  a  private  way  must  repair  it,  if  necessary,  himself,  and  the 
owner  of  the  servient  tenement  is  not  bound  to  do  so,  unless  he  has  exjiressly 
so  bound  himself.  Pomfret  v.  Bicroft,  1  Wms.  Saund.  322  b. ;  Ingram  v. 
Morecraft,  33  Beav.  49.  But  the  grantee  is  not  compellable  to  repair  it. 
Duncan  v.  Louch,  6  Q.  B.  904,  910.  Where  the  agreement  for  sale  of  land 
A.,  which  was  between  two  other  plots  of  the  vendor's  land,  provided  for  the 
right  of  access  over  A.,  but  the  conveyance  conveyed  all  rights,  ways,  case- 
.Fjents,  estates,  &c.,  and  contained  no  reservation  of  a  right  of  way,  any  right 
of  access  stipulated  for,  was  held  to  be  extinguished.  Tcebay  v.  Manchester, 
&c.  By.  Co.,  24  Ch.  D.  572.  Where  however  the  conveyance  also  reserved 
such  right  of  access,  the  j)urchaser  was  held  bound  to  allow  it  although  lie  had 
not  executed  the  conveyance.     May  v.  Bclhv ille,\l^05i)  2  Ch.  605. 

Bight  of  way,  how  proved — by  implied  grant  or  by  necessity.]  A  right  of 
way  by  necessity,  as  it  is  sometimes  called,  is  really  a  way  by  implied  grant. 
If  A.  grant  a  tenement  surrounded  by  his  own  land  to  15.,  B  is  entitled  to  a 
right  of  way  to  it  through  the  land  of  the  grantor,  if  such  way  be  absolutely 
necessary  to  the  enjoyment  of  what  is  granted.     1  Wms.  Saund.  323  a,  (6); 
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I'iilmrr  V.  Fhkhcr,  1  Lev.  122;  Staple  v,  Ileydoii,  G  Mod.  3;  Gai/furd  v. 
MuifuH,  L.  R.,  4  Cli.  I."..". ;  FoMen  v.  Bastard,  li.  R.,  1  Q.  15.  150,  101,  Ex. 
Cli.  And  where  tlie  lan<l  conveyed  encloses  tlie  reserved  land  there  is  an 
itiridied  re-;irant  to  the  <rrantor  of  a  way  throUi^h  it.  I'ianinqtou  v.  Oalland, 
:»  K.'ich.  1  ;  'J2  L.  J.,  Ex.  'MS.  See  also  Dmncs  v.  Sear,  L.  R.,  7  Eq.  427. 
The  extent  of  tliis  right  of  way  re-granted,  is  limited  by  the  use  made  of  the 
reserved  land,  at  the  time  ot'  the  grant;  London,  Cor.  of  \.  liigijs,  13  Ch.  D. 
7118;  and  it  seems  tliat  the  same  rule  applies  where  the  hind  granted  is  sur- 
rounded by  the  grantor's  land.  S.  C, /)e/' Jessel,  M.R.  This  re-grant  is  an 
exception  to  the  general  principle,  that  in  the  case  of  a  grant  there  is  no 
re-grant  of  easements  over  the  land  granted  :  see  Wheeldon  v.  JJurroios,  12 
Ch.  1).  31,  C.  A.  Bat  the  re-grant  only  arises  in  those  cases  in  which  the 
easement  is  one  "  without  which  the  property  retained  cannot  be  used  at  all, 
and  not  one  merely  necessary  for  the  reasonable  enjoyment  of  that  jiroperty." 
Union  Lighteracin  <'o.  v.  L.  Graving  Dock  Co.,  (1902)  2  Ch.  573,  per 
Stirling,  L.J.,  following  S.  C.  See  further  as  to  implied  grants,  cases  cited 
])ost,  p.  838  ;  and  as  to  the  user  of  a  way  of  necessity,  2}(^st,  p.  835.  As  to 
the  mode  of  asceitaiuing  tlie  way,  see  Pearson  v.  Spenctr,  1  B.  &  S.  571. 

Bifilit  of  way,  how  proved — hy  prescription  at  common  laiv,  or  non-existing 
grant.']  Formerly  a  right  of  way  not  claimed  by  express  grant  must  have 
been  shown  to  have  existed  from  time  immemorial,  that  is,  from  the  begin- 
ning of  the  reign  of  Richard  I.  (a.d.  1180).  This  is  called  a  claim  by  prescrip- 
tion at  common  law,  to  distingiush  it  from  a  different  kind  of  prescription 
created  by  statute. 

But  as  it  would,  in  almost  all  cases,  be  impossible  to  show  the  existence  of 
the  right  for  so  long  a  period,  evidence  of  user  for  a  much  shorter  period,  has 
been  long  considered  suflicient  to  support  a  claim  by  prescription  at  common 
law,  if  not  negatived  by  showing,  as  is  sometimes  possible,  that  the  right 
came  into  existence  at  a  later  date.  This  ])eriod  has  been  f:xed  by  analogy  to 
the  Umitatit)n  contained  in  the  21  J.  1,  c.  16,  at  20  years. 

And  altliough  the  evidence  fail  to  support  a  claim  by  prescription  at 
common  law,  by  reason  of  its  ajipearing  that  the  right  originated  at  a  date 
later  than  the  reign  of  Richard  I.,  it  will  be  sufticient  to  support  a  claim  of 
the  same  right  by  lost  or  non-existing  grant.  This  means  a  modern  express- 
grant,  of  the  existence  of  which,  enjoyment  for  a  period  of  20  years  is  held  to 
be  evidence.  The  grant  may  now  be  pleaded  without  stating  date  or  parties. 
Fahner  v.  Guadagni,  (1900)  2  Ch.  494. 

The  only  reason  for  claiming  a  right  of  this  kind  by  prescription  at  common 
law,  and  also  by  lost  grant,  would  seem  to  be  a  doubt  as  to  the  conclusiveness 
of  the  presumption  in  the  latter  case;  i.e.,  a  doubt  how  far  a  jury  would  be  at 
liberty  to  disregard  the  evidence  of  enjoyment  and  negative  the  grant.  It  is 
probable,  however,  that  if  they  did  so,  the  court  would  grant  a  new  trial 
toties  quoties.     See  Jenkins  v.  Harvey,  1  C.  M.  tfc  R.  894. 

For  the  authorities,  see  1  Wms.  Saund.  323  h,  (0);  2  Id.  175  a,  (2);  and 
ante,  pp.  38  ct  ser/.,  tit.  Fresumptioa  of  grants,  &c. 

The  inhabitants  of  a  parish  may  by  custom  have  a  churchway  through  the 
demesne  of  a  manor  within  the  parish.  Brocklehank  v.  Thompson,  (1903)  2" 
Ch.  344. 

Right  of  way,  how  proved — 2  &  3  W.  4,  c.  71.]  By  the  Prescription  Act, 
1832,  2  &  •"5  W.  4,  c.  71,  s.  2,  "no  claim  which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription,  or  grant  to  any  way  or  other  easement, 
or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed,  or  derived 
upon,  over,  or  from  any  land  or  water  of  our  said  lord  the  king,  his  heirs,  or 
successors,  or  being  parcel  of  the  duchy  of  Lancj\ster,  or  of  the  duchy  of  Corn- 
wall, or  being  the  property  of  any  ecclesiastical  or  lay  i>ersou,   or  body 
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cor]iorate,  when  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  actually  enjoyed  by  any  iiersou  claiming  right  tlicreto 
without  interruption  for  the  full  period  of  20  years  shall  be  defeated  or 
destroyed  by  showing  only  that  such  way  or  other  matter  was  first  enjoyed 
at  any  time  prior  to  such  period  of  20  years,  but  nevertheless  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  as  aforespid  for  the  full  period  of  40  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed,  by  some  consent  or  agreement,  expressly  given 
or  made  for  that  purpose,  by  deed  or  writing."  By  sect.  5,  "  in  all  actions  upon 
the  case,  and  other  pleadings  wherein  the  party  claiming,  may  now  by  law 
allege  his  right  generally,  without  averring  the  existence  of  such  right  from 
time  immemorial,  such  general  allegation  shall  still  be  deemed  sufficient,  and 
if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act  mentioned 
and  provided,  which  shall  be  apiilicable  to  the  case  shall  be  admissible  in 
■evidence  to  sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings,  wherein  before  the  passing;  of 
this  act,  it  would  have  been  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof, 
as  of  right,  by  the  occupiers  of  the  tenement,  in  respect  whereof  the  same  is 
claimed,  for  and  during  such  of  the  periods  mentioned  in  this  act  as  may  be 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee  as  is  now  usually  done;  and  if  the  other  party  shall  intend 
to  rely  on  any  proviso,  exception,  incapacity,  disability,  contract,  agreement, 
or  other  matter  Jiereiiihefore  mentioned,  or  on  any  cause  or  matter  of  iact  or 
of  law  not  inconsistent  wdth  the  simple  fact  of  enjoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  seneral  traverse  or 
denial  of  such  allegation."  As  to  the  word  "hereinbefore"  in  this  section,  see 
observations  in  Pye  v.  Mumford,  11  Q.  B.  668,  672,  677. 

In  addition  to  the  provisions  in  sects.  4,  6,  7  (recited  ante,  pp.  816,  823), 
and  which  apply  to  ways  and  other  easements,  sect.  8  also  provides  that  when 
land  or  water,  upon,  over  or  from  which  any  way  or  other  convenient  (sic; 
qy.  easement,  see  Laird  v.  Briygs,  19  Ch.  D.  33,  ^e?-  Jessel,  M.R.)  water- 
course or  use  of  water  shall  have  been  enjoyed  or  derived,  has  been  held  under 
any  term  of  life  or  years,  exceeding  3  years,  the  time  of  enjoyment  during 
such  term  shall  be  excluded  in  the  computation  of  the  period  of  40  j'ears, 
"  in  case  the  claim  shall  within  3  years  next  after  the  end  or  sooner  determina- 
tion of  such  term  be  resisted  by  any  person  entitled  to  an}'  reversion 
expectant  on  the  determination  thereof." 

The  words  "or  other  easement,"  in  sect.  2,  are,  it  seems,  applicable  to  all 
easements,  although  not  analogous  to  the  contiguous  words,  "waj'"  or 
"  watercourse."  Angus  v.  Balton,  6  Ap.  Ca.  7-40,  798,  ^^er  Ld.  Selborne ; 
ace.  Simpson  v.  Godmanchester  Cor.,  (1897)  A.  C.  696,  709,  j^er  Ld.  Davcy. 
The  decision  in  Mounsey  v.  Ismay,  3  H.  &  C.  486  ;  34  L.  J.,  Ex.  52,  in 
which  a  contrary  opinion  was  expressed,  luay  be  supported  on  the  ground 
that  the  easement,  which  was  for  all  the  citizens  of  a  neighbouring  city,  to 
run  horse  races  over  certain  lands  yearly  on  Ascension  Day,  was  claimed  on 
behalf  of  a  body  of  ])ersons,  as  to  whom  prescription  was  inapplicable  ;  see 
Bermondsey,  Vestry  ofx.  Brown,  post,  pp.  832, 833.  No  right  can  bo  ac( |  uired, 
under  sect.  2,  to  send  noise  or  vibration  over  the  neighbouring  land.  Sturges 
V.  Bridqman,  11  Ch.  D.  852,  C.  A.  The  Act  does  not  apply  to  rights  in 
gross.    Shuttleworth  v.  Le  Fleming,  19  C.  B.,  N.  S.  687 ;  34  L.  J.,  C.  P.  309. 

Upon  the  construction  of  this  statute,  the  following  decisions  have 
occurred : — In  order  to  establish  a  right  of  way  by  enjoyment  for  20  years,  it 
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must  be  proved  tlmt  llio  claimant  lias  enjoyed  it  for  the  full  period  required, 
and  that  he  has  done  so,  "  as  oi  rii;hf."  '1  herelore  if  the  way  shall  appear  to 
have  been  cnjnycd  by  the  claimant,  not  openly,  but  by  stealth,  as  a  trespasser 
would  have  done,  or  if  he  siiall  iiave  occasionally  asked  the  permission  of  the 
occupier  of  the  land,  no  title  will  be  so  acquired.  So,  if  there  has  been  unity 
of  possession  durin'4  all  or  part  of  the  time,  for  then  the  claimant  will  not 
have  enjoycil,  as  of  riiiht,  the  easement  but  the  soil  itself.  So,  the  easement 
must  have  been  enjoyed  without  interruiition.  Again,  such  claim  may  be 
defeated  in  any  other  way  by  which  a  similar  claim  by  custom,  prescription 
or  grant,  may  be  defeasible  ;  and  therefore  it  may  be  answered  by  proof  of  a 
grant,  or  of  a  licence,  written  or  oral,  for  a  limited  period,  comi)rising  the 
whole  or  part  ot  the  20  years,  or  by  proof  of  the  aljsence  or  ignorance  of  the 
parties  interested  in  opposing  the  claims,  and  their  agents,  during  the  whole 
time  that  it  was  exercised.  See  the  judgment  in  Jlriglit  v.  Walker,  1  C.  M. 
&  R.  21!».  So,  where  in  an  action  of  trespass,  the  defendants  pleaded  that 
they  hatl  for  20  years  as  of  right  and  without  interruption  used  a  right  of 
way,  Paike,  B.,  observed  :  "  The  permission  asked  for  and  given  shows  that 
the  occupiers  of  the  closes  did  not  enjc'y  the  way  '  as  of  right ; '  and  also  that 
they  did  not  enjoy  it  unintcrrui'tedly."  Ld.  Lyndhurst,  C.B.,  also  said: 
"The  simple  issue  is,  whether  there  has  been  a  continued  enjoyment  of  the 
way  for  20  years;  and  any  evidence  negativing  the  continuance  is  admissible. 
Every  time  that  the  occupiers  ask  for  leave,  they  admit  that  the  former 
licence  had  exi)ired,  and  that  the  cimthiuance  of  the  enjoyment  was  broken." 
Monmouthshire  Canal  Co.  v.  Harford,  1  C.  M.  &  K.  (;14,  G31. 

The  enjoyment  meant  by  the  statute  is,  "an  enjoyment  had  ojienly 
notoriously,  without  particular  leave  at  the  time,  by  a  person  claiming  to 
use  it  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right 
whether  strictly  legal  by  prescription  and  adverse  user,  or  by  deed  conferring 
the  right;  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  of  excusing 
a  trespass  as  by  a  consent  or  agreement  in  writing  not  under  seal,  in  case  of 
a  plea  for  40  years,  or  by  such  writing,  or  parol  consent,  or  agreement, 
contract,  or  licence,  in  case  of  a  plea  for  20  years."  Per  Cur.  Tickle  v. 
Broivn,  4  Ad.  &  I'l  369,  382,  383.  Thus  an  annual  payment  for  the 
use  of  the  way,  paid  under  an  agreement  made  within  40  years  before 
action,  will  defeat  an  enjoyment  for  that  period,  by  negativing  its  being  "as  of 
right."  S.  C.  So  will  payment  for  the  user  of  the  way  for  more  than  40 
years.  Gardner  v.  Hodgson's,  &c.  Breicenj  Co.,  (1901)  2  Ch.  198 ;  (1903) 
A.  C.  229,  D.  P.  So  will  proof  of  leave  and  licence,  applied  for  and  granted 
within  the  40  years.  Beasley  v.  Clarke,  u  N.  C.  705.  The  above  principles 
are  usually  summarized  in  the  phrase  that  the  acts  of  enjoyment  must  be 

1  tec 'per  vim,  nee  clam,  nee  precario.  Co.  Litt.  114  a,  citing  Bracton  222  b; 
Jhirrows  v.  Lancj,  (1901)  2  Ch.  502,  511.  See  further,  Eaton  v.  Swansea 
Waterworks,  17  Q.  15.  2G7,  275  ;  20  L.  J.,  Q.  B.  485,  j)er  Erie,  J. ;  Gaved 
V.  Martin,  19  C.  B.,  N.  S.  732,  743 ;  34  L.  J.,  C.  P.  353,  357,  per  Id. 
Proof  that  the  plaintilf,  before  the  commencement  of  the  period,  held  the 
right  imder  a  lease,  is  evidence  from  which  the  jury  may,  if  they  think 
proper,  infer  a  ]H.'rmissivc  enjoyment  after  its  expiration.     Claij  v.  Shackeray, 

2  M.  &:  Rob.  244.  See  also  Chamher  Collier;/  Co.  v.  Hopwood,  32  Ch.  D. 
549,  C.  A.,  and  Tone  v.  Preston,  24  Ch.  D.  739.  Unity  of  ]iossession 
disproves  the  enjoyment  of  the  easement  as  such.  Onley  v.  Gardiner, 
4  jSI.  &  W.  49G ;  Clayton  v.  Corly,  2  Q.  B.  813 ;  WinsMp  v.  Hudspeth, 
10  Exch.  5  ;  23  L.  J.,  Ex.  2G8 ;  Damper  v.  Bassett,  (1901)  2  Ch.  350. 
For  this  reason,  a  tenant  of  land  cannot  acquire,  by  prescription,  an 
easement  appurtenant  to  such  land,  over  other  laud  belonging  to  his  land- 
lord, for  the  occupation  of  the  tenant  is  the  occupation  of  the  landlord. 
Gay/ord  v.  Moffatt,    L.   P.,  4  Ch.    133.     Where   the   easement   has   been 
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enjoj'ed  without  tlie  knowledge  of  either  party,  the  user  •n'ill  not,  as 
required  by  the  statute,  be  under  a  claim  of  nVht.  See  Partridge  v.  Scott, 
3  M.  &  W.  220,  cited  ante,  p.  814. 

An  enjoyment  for  50  years  down  to  -witLin  a  few  years  before  action 
brought,  when  it  ceased,  will  not  establish  a  right  of  way  under  this  statute. 
ParJcer  v.  Mitchell,  11  Ad.  &  E.  788 ;  Lowe  v.  Carperiter,  G  Exch.  825  ; 
20  L.  J.,  Ex.  374.  So,  where  the  user  was  at  intervals  of  12  years,  and 
the  last  user,  but  one,  was  12  years  before  action,  the  statute  did  not  apply. 
Hollins  V.  Verney,  13  Q.  B.  D.  304,  C.  A.  Although,  however,  non-user 
for  more  than  a  year  is  prima  facie  fatal  to  the  right,  yet  it  may  be  so 
explained  as  to  warrant  a  jury  in  finding  an  actual  enjoyment  for  the 
statutory  period,  at  whatever  part  of  that  period  the  non-user  may  occur. 
S.  C.  Id.  313,  314,  C.  A.  Thus  the  non-user  may  be  explained  by  the 
circumstance  of  the  claimant  not  having  any  necessity  for  the  enjoyment. 
CarrY.  Foster,  3  Q.  B.  581.  It  has  been  ruled,  that  if  there  be  10  years'' 
enjoyment  of  a  right  of  way,  and  then  a  cessation  under  a  temporary  agree- 
ment for  another  10  years,  yet  this  may  be  a  sufficient  enjoyment  of  the  old 
right  for  20  years  to  make  it  indefeasible  under  the  statute,  for  the  agree- 
ment to  suspend  the  enjoyment  of  the  light  dnes  not  extinguish,  nor  is  it 
inconsistent  with  the  right.  Thus,  if,  instead  of  a  direct  path  from  A.  to  B., 
another  track  over  the  plaintiff's  land  from  A.  to  C.  and  thence  to  B.,  had 
been  substituted  by  oral  agreement  of  the  parties  for  an  indefinite  time,  yet 
the  user  of  the  substituted  line  may  be  considered  as  suVistantially  an  exercise 
of  the  old  riaht,  and  evidence  of  the  continued  enjoyment  of  it.  Fer 
Patteson,  J.,  Payne  v  Shedden,  1  M.  &  Eob.  383 ;  and  see  Bale  v.  OJdroyd, 
14  M.  &  W,  789  ;  Hall  v.  Swift,  4  N.  C.  381.  In  order  to  prove  40  years' 
user,  evidence  may  be  given  further  back,  to  raise  a  presumption  of  user  at 
the  beginning  of  the  period  of  the  40  years.  Laioson  v.  Langley,  4  Ad.  &; 
E.  890.  An  interruption  under  this  Act  must  be  bj'  the  owner  of  the  locuti 
in  quo  {i.e.,  of  the  servient  land).  Fer  Parke,  B.,  Onley  v.  Gardiner,  4  M.  &c 
W.  497.  Where,  pending  negotiations  for  a  compromise,  there  has  been  an 
interruption  of  the  enjoyment  for  more  than  one  year  before  action  brought,, 
it  is  for  the  jury  to  say  whether  the  interruption  has  been  acquiesced  in  or 
not,  Bennison  v.  Cartwright,  5  B.  and  S.  1 ;  33  L.  J.,  Q.  B.  137.  Accord. 
Glover  V.  Coleman,  L.  K.,  10  C.  P.  108,  ante,  p.  819.  When  non-user  of  a 
way  for  a  year  is  proved  by  the  defendant,  he  may  also  ]irove  payment  of  an 
acknowledgment  for  the  user  just  before  the  non-user,  in  orcier  to  rebut  the 
inference  of  a  mere  vohmtary  forbeai'ance  on  tlic  part  of  the  claimant.  Tickle 
V,  Brown,  4  Ad.  &  E.  369.  A  claim  of  way  for  cattle  and  carts  may  be 
proved  by  showing  constant  use  for  cattle,  and  a  user  for  less  than  20  yea's 
for  carts,  the  claimant  not  having  possessed  carts  for  parts  of  the  })eriod. 
Dare  v.  Heafhcote,  25  L.  J.,  Ex.  245. 

A  consent  in  writing  by  a  party  who  could  liave  objected,  during  any  part 
of  the  period,  will  i)revent  the  operation  of  the  statute.  Toynbee  v.  Brown, 
3  Exch.  117  (decided  on  the  Tithe  Prescription  Act,  2  &  3  W.  4,  c.  100). 
Quxre,  whether  a  consent  contained  in  an  answer  in  Chancery  would  be 
sufficient.     S.  C. 

By  sect.  7  (ante,  p.  823),  where;  the  person  who  ought  to  resist  the  claim 
of  right  is  under  certain  disabilities,  or  is  tenant  for  life,  the  ])eriod  of 
disability  or  of  the  life  estate  is  to  be  excluded  from  the  period  of  20  or  30- 
years,  as  the  case  may  be.  If,  tlierefore,  any  such  disability  occur  during 
the  20  or  30  years  next  before  the  suit,  the  claimant  nuist  make  up  tlie  full 
])eriod  by  proof  of  user  before  it  began;  and  the  whole  period  of  20  or  30 
years  so  made  up  will  be  deemed  to  be  "  next  before  the  suit "  within  tlie 
meaning  of  the  act.  Thus,  where  defendant  pleaded  enjoyment  of  a  ]irofit 
in  alicno  solo  for  30  years,  to  which  the  plaintiff  replied  a  tenancy  for  life 
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for  25  years  out  of  tho  30,  to  wliicli  tlie  dofeiuiant  r<;ji'iii(!il  that  the  life 
t'state  tliil  not  continue  duriu'^  tlie  30  yeai-.s,  ami  defemhint  proved  an 
enjoynient  for  24  years  next  before,  and  6  years  next  after  tlie  life  estate 
till  action  brought,  the  defendant  was  held  entitled  to  a  verdict.  Cfuyton  v. 
Curhii,  2  Q.  B.  813.  But,  in  the  absence  of  such  special  reply,  30  con- 
secutive years  must  be  shown.  S.  C.  The  life-estate  must  be  specially 
replied,  and  cannot  be  shown  ou  a  traverse  of  the  enjoyment;  for  it  is  a 
"matter  not  inconsistent  with  the  simple  ftxct  of  enjoyment."  Pije  v. 
Mumfool,  11  Q.  B.  606;  Kinloch  v.  Nevile,  6  M.  &  W.  Tito.  And  it 
would  seem  t'nat  such  disability  will  not  prevent  a  legal  interrtiptiim,  sub- 
mitted to  while  it  lasted,  from  defeating  the  claim.     Claijton  v.  Corbi/,  napra. 

Under  sect.  S  {ante,  p.  H28),  a  tenancy  of  term  of  life,  or  of  years  exceed- 
ing 3,  will  be  excluded  from  the  computation  of  40  years  (applicable  to 
ways  and  watercourses),  only  on  condition  that  the  claim  is  resisted  by  the 
reversioner,  within  3  years  after  the  determination  of  the  term.  Wri'iht  v. 
in/iiiims,  1  M.  &  W.  77.  But  such  tenancy  for  more  than  3  years  is  not 
excluded  from  the  computation  where  the  claim  is  in  respect  of  20  years' 
enjoyment.  Falk  v.  Skinner,  18  Q.  B.  oiiS ;  22  L.  J.,  Q.  B.  27.  In  sect.  8, 
the  word  "reversion"  does  not  include  a  remainder.  Laird  v.  Brings, 
19  Ch.  D.  22  C.  A. 

Where  a  way  has  been  used,  adversely  for  20  years,  over  land  in 
possession  of  a  lessee,  A.,  the  dominant  and  servient  tenements  Ijeing  both 
held  under  leases  for  lives  granted  by  a  bishop  B.,  who  held  it  in  right  of 
Lis  see,  this  us^er  did  not  affect  the  see  and  gives  no  riiht  as  against  either  B. 
or  A.,  JJriyhi  v.  Walker,  1  C.  M.  &  R.  211;  accord.  Whcatun  v.  Maple, 
(1893)3  Ch.  48,  C.  A.;  for  "the  act  has  not  created  a  class  of  easements 
which  could  not  be  gained  by  ]irescription  at  common  law,  or  in  other  words, 
lias  not  created  an  easement  for  a  limited  time  only,  or  available  only  against 
particular  owners  or  occupiers  of  the  servient  tenement."  S.  C.  /(/.  65.  So 
where  there  has,  in  a  similar  case,  been  adverse  user  for40j'e^rs.  Kilgonr  v. 
Oeildes,  (1904)  1  K.  B.  457  C.  A.,  overruling  dictum  of  Chitty,  J.,  in  Harris 
V.  De  Pinna,  33  Ch.  D.  238,  251  et  seq. 

Public  right  of  ivat/.']  In  an  action  for  the  disturbance  of  a  jniblic  riglit  of 
way,  the  statement  of  claim  usually  states  the  existence  of  a  public  highway, 
the  plaintiffs  possession  of  adjoining  premises,  and  his  disturbance  in  the  use 
of  the  way.  For  an  obstruction  of  a  permanent  character  it  would  seem  that 
an  action  may  be  brought  by  a  reversioner.  Kidgill  v.  Moor,  9  C.  B.  364  ; 
19  L.  J.,  C.  V.  177  ;  Simpson  v.  Savage,  1  C.  B.,  X.  S.  347 ;  26  L.  J.,  C.  P. 
.50.  It  must  be  shown  that  the  plaintiff  has  sustained  an  inconvenience 
beyond  that  which  is  common  to  the  public  at  large.  Vide  Action  for 
Nuisance,  ante,  ]\  759. 

Proof  of  publ ic  wagJ]  Public  ways,  when  not  created  and  regulated  by 
Acts  of  Parliament,  are  usually  proved  by  notorious  and  uninterrupted  user, 
from  which  a  dedication  to  the  public  by  the  owner  of  the  land  over  whic'i 
the  way  extends  may  be  implied.  "  If  the  owner  of  the  soil  throws  open 
a  passage  and  neither  marks  by  any  visible  distinction  that  he  means  to 
preserve  all  his  risihts  over  it,  nor  excludes  persons  from  passing  through  it 
by  positive  )irohibition,  he  shall  be  presumed  to  have  dc<Hcated  it  to  the 
public."  Per  Ld.  Ellenborough,  li.  v.  Lloijd,  1  Camp.  262;  British 
Museum,  Trustees  of  v.  Fi7inis,  5  C.  &  P.  460.  But,  imxif  of  a  liar  having 
been  ]>lacei  across  the  street  soon  after  the  houses  which  form  the  street 
were  finished,  will  rebut  the  presumption  of  dedication,  though  the  bar 
was  soon  afteiwards  knocked  down,  and  the  way  used  as  a  thoroughfare. 
Jtioberts  v.  Karr,  1  Camp.  262,  n.     See  also  Healey  v.  Batletj,  Corporation  if. 
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L.  E.,  19  Eq.  375.  Tlie  question  of  dedication  depends  upon  the  time 
and  nature  of  the  enjoyment  of  the  passage  over  the  land  ;  therefore  where 
the  plaintiff  erected  a  street  leading  out  of  a  highwaj^  across  his  own  close, 
and  terminating  at  the  edge  of  the  defendant's  adjoining  close,  which,  was 
separated  by  the  defendant's  fence  from  the  end  of  the  street,  after  21  years 
(during  19  of  which  the  houses  were  completed,  and  the  street  publicly 
watched,  cleansed  and  lighted,  and  both  footways  and  hnlf  the  horseway 
paved  at  the  expense  of  the  inhabitants),  it  was  held,  that  this  street  was 
not  to  be  presumed  to  be  so  dedicated  to  the  public,  as  that  the  defendant, 
pulling  down  his  own  wall,  might  enter  it  at  the  end  adjoining  to  liis  land, 
and  use  it  as  a  highway.  Woodyer  v.  Madden,  5  Taunt.  125."  See  Pooh  v. 
Miishinson,  11  M.  &  W.  827.  But,  a  public  right  of  way  may  exist  over  a 
place  which  is  not  a  thoroughfare  ;  Bateman  \.Bluck,  18'Q.  B.'870:  21  L.  J., 
Q.  B.  406;  Vernon  y.  St.  James'  Fes/!?-j/,  16  Ch.  D.  449 ;  provided  expenditure 
has  been  incurred  on  it  by  the  local  authority.  See  Bourke  v.  Davis,  44 
Ch.  D.  110,  123,  per  Kav,  J. ;  A.-G.  v.  Antrohus,  (1905)  2  Ch.  188,  206,  207 ; 
WhiteJwuse  v.  Ilagh,  (1906),  1  Ch.  253  ;  2  Cb.  283,  C.  A.  So  there  may  be  a 
public  right  of  way  along  nn  artificial  structure,  as  a  bridge.  Gd.  Surrey 
Canal  Co.  v.  Half,!  M.  &  Gr.  392.  Or  a  sea  wall.  Greenu-ich  Board  of 
Works  V.  Maudslay,  L.  W.,  5  Q.  B.  397.  A  public  right  of  way  must  prima 
facie,  lead  from  one  public  place  to  another;  A.-G.  v.  Antrohus,  supra; 
it  cannot  be  acquired  by  mere  user  of  a  way  leading  to  an  object  of  interest, 
e.g.,  Stonehenge,  on  {)rivate  property.  S.  C.  A  way  ceases  to  be  public  when 
access  at  both  ends  has  become  impossible  by  reason  of  the  ways  leading  to 
it  having  been  legally  blocked  up.  Bailey  v.  Jamieson,  1  0.  P.  D.  329. 
The  right  of  the  public  to  go  in  boats  along  a  non-tidal  river  is  a  right  of 
way.  Orr-Ewiitg  v.  ColqvJioun,  2  Ap.  Ca.  839,  D.  P.;  Bourke  v.  Davis, 
supra.  The  user  of  the  way  may  have  been  under  such  circumstances  that 
no  riglit  should  be  inferred  therelrom.  BeJirens  v.  JRichards,  (1905)  2  Ch.  614, 
620,  following  Blount  v.  Layard,  (1891),  2  Ch.  691  w,  per  Bowen,  L.J. 

It  seems  that  there  may  be  a  limited  dedication  of  a  highway  to  the 
public;  as  a  way  excluding  carriages,  S:c.  Stafford,  Ms.  of  v.  Coyney,  7 
B.  &  C.  257.  But,  not  a  dedication  to  a  limited  portion  of  the  public  as  to  a 
parish.  Bermondsey,  Vestry  of  v.  Brown,  L.  R.,  1  Eq.  204  ;  35  Beav.  226  ; 
Foole  V.  Huskinson,  supra.  If  a  way  be  dedicated,  with  a  reservation  which 
cannot  take  eflect  in  law,  the  dedication  is  void.  S.  C.  It  is  doubtful 
whether  a  private  person  can,  mero  motu,  dedicate  a  public  way,  subject  tO' 
the  reservation  of  toll  for  the  user  thereof.  Austerherry  v.  Oldham,  Cor.  of. 
29  Ch.  D.  750,  C.  A.  Trustees  in  whom  land  is  vested  for  public  purjioses, 
may  lawfully  dedicate  the  surftice  of  it  to  the  iniblic  as  a  highway,  if  such  use 
be  not  inconsistent  with  the  purposes  of  their  trust.  Ji.  v.  Leake,  5  B.  &  Ad. 
469;  accord.  Gd.  Surrey  Canal  Co.  v.  Hall,  1  M.  &  Gr.  392;  Gd.  Junction 
Canal  Co.  v.  Betty,  21  Q.  ]5.  D.  273,  C.  A.  Though  it  is  otherwise  where 
such  use  would  lie  inconsistent  with  those  purposes.  Midliner  v.  Midland 
By.  Co.,  11  Ch.  D.  611.  It  has  been  held  in  one  case,  that  six  years  may  be 
sufficient  to  found  the  ])resum]ition  of  dedication;  Bugby  Charity,  Trustees 
ofv.  McrryweatJier,  11  Jvxst,  376,  n. ;  and  where  the  locus  in  quo  had  been 
in  lease  for  a  long  term  down  to  the  year  1780,  and  from  that  j'car,  till  the 
j'car  1788,  the  public  were  permitted  to  have  the  free  use  of  it  as  a  way,  this 
was  held  sudicient  time  for  presuming  a  dedication.,  S.  C.  "Whether  there 
be  a  dedication  or  not,  is  always  a  question  of  intention,  and  may  be  disproved 
by  the  acts  of  the  owner,  or  the  circumstances  under  which  the  user  has  been 
permitted.  Jiarraclough  v.  Johnson,  8  Ad.  k  E.  99.  If  the  land  be  in  the 
possession  of  a  tenant,  sucli  tenant  cannot  dedicate  it  to  the  public,  so  as. to 
bind  the  owner  of  the  fee.  Wood  v.  Veal,  5  B.  ifc  A.  454 ;  Bcrmondsey, 
Vestry  of  v.  Broion,  st(pra.     Nor  can  tlie  tenant  dedicate  it  for  his  term. 
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Corsrl/in  V.  L.  Count)/  Council,  (1907)  1  Ch.  704,  cor.  Neville,  J.  I5ut, 
alter  a  luu^  lapsu  of  time  and  a  freiiuent  cliaiige  of  tenants,  Ld.  EUeuborough 
hild,  tliat  from  the  notorious  and  uninterrupttd  use  of  a  way  by  the  public,  it 
nii<;lit  be  presumed  that  the  landlord  had  notice  of  the  user,  and  that  it  was 
with  his  concurrence;  E.  v.  JJarr,  4  Camp.  Hi;  or  that  the  way  had  been 
<le(iitate<l  by  the  landlord  before  the  date  of  the  lease.  Winterbottom  v.  Derby, 
Ld.,  L.  K.,  li  Ex.  31().  And,  where  public  user  alone,  for  G  or  7  years,  was  shown, 
the  presum|)tion  was  held  not  to  be  rebutted  by  proof  that  the  land  had  been  a 
sliort  time  before  in  strict  settlement,  but  had  been  sfild  in  fee  under  a  power 
bcfoi-e  the  user  be>;an.  It  lies  ( m  those  who  deny  the  dedication  to  show  that  there 
was  no  one  in  esse  at  tlie  time  who  was  competent  to  dedicate.  II.  v.  Pelrie, 
4  E.  &  r>.  7."jH  ;  24  L.  J.,Q.  !'>.  )S57.  Where  a  jniblic  footway  over  Crown  land 
was  extin;,'uished  by  an  iuclosure  act,  but  for  20  years  after  the  inclosure 
took  jiliice,  the  ]iublic  had  continued  to  use  the  way,  it  was  ruled  that  this 
user  was  no  evidence  of  a  dedication  to  the  imblic,  as  it  did  not  appear  to 
liave  been  with  the  knowledge  of  the  Crown.  Harper  v.  Charlesworth, 
4  B.  (fc  C.  574.  Yet  there  may  be  a  dedication  by  the  Crown  ;  and  where  the 
user  has  been  uninterrupted  for  40  or  50  years,  and  the  land  not  under  lease, 
the  dedication  ouyJit  to  be  presumed,  whether  the  freehold  be  in  the  Crown  or 
in  an  unknown  party.  li.  v.  Hast  Mark,  11  Q.  B.  877  ;  Turner  v.  Walsh, 
G  Ap.  Ca.  636,  J.  C.  A  corporation  can  dedicate  a  public  way,  provided 
such  way  be  not  inconsistent  with  the  objects  for  which  they  are  incorporated.. 
Gd.  Surrey  Canal  Co.  v.  Jfall,  infra;  Greenivich  Board  of  Works  v.  MaudsJay,. 
L.  H.,  5  Q.  B.  397.     See  notes  to  Lovaston  v.  Payne,  2  Smith's  L.  Cases. 

The  Highway  Acts,  1835  and  1864  (5  &  6  W.  4,  c.  50,  and  27  &  28  V. 
c.  101),  tio  not  affect  the  mode  by  which  a  highway  may  be  dedicated  to  the 
public,  except  where  it  is  sought  to  make  the  parish  liable  to  repairs.  R.  v. 
West  Mark,  2  11.  i<  Rob.  305 ':  (Id.  Surrey  Canal  Co.  v.  Hall,  1  M.&  Gr.  392, 
401  ;  Jioberts  v.  Jhmt,  15  Q.  B.  17;  Ilealey  v.  Cor.  of  Batley,  L.  K.,  19  Eq. 
375.  A  road  set  out  by  a  commissioner  under  the  Inclosure  (Consolidation) 
Act,  1801  (41  G.  3,  c.  109),  ss.  8,  9,  does  not  become  a  highway  until  the 
requirfments  of  the  act  have  been  complied  with.  Cubitt  v.  Maxse,  L.  R., 
8  C,  P.  704. 

Wliere  an  ordinary  highwaj'  runs  between  fences  upon  both  sides  those  are 
prima  fack  its  boundaries,  and  the  public  are  entitled  to  make  use  of  the 
whole  space,  and  are  not  confined  to  that  part  which  is  metalled  or  kejtt  in 
order  for  traffic,  and  any  practical  obstruction  which  hinders  any  one  from 
using  the  way  in  this  manner  will  be  an  indictable  nuisance  even  although 
the  obstruction  was  sanctioned  by  the  road  authority.  R.  v.  U.  K.  Telegraph 
Co.,  31  L.  J.,  M.  C.  166 ;  imperfectly  reported,  2  B.  &  S.  647,  n. ;  R.  v.  Train, 
2  B.  &'  tS.  647 ;  31  L.  J.,  M.  C.  169;  Turner  v.  Ringivood  Highivay  Board, 
L.  R..  9  Eq.  418 ;  J/arvey  v.  Truro,  (f-c.  Council,  (1903)  2  Ch.  638 ;  Ofin  v. 
Rochfoid  Rural,  &c.  Council,  (1906)  1  Ch.  342.  The  presumjjtion  may, 
however,  be  rebutted  where  the  facts  raise  a  counter-presumption  that  the 
fences  were  placed  for  a  dilVerent  purpose;  S.  Ci.  per  Warrington,  J.,  following 
Nceld  V.  Hendon  Urban  Council,  81  L.  'i\  405,  ]M.  Sit.,  1899,  per  C.  A. ;  or 
that  there  had  been  \iser  of  the  unmetalled  part,  inconsistent  with  its  beins  a 
highway;  S.  C. ;  Belmore,  Css.  of  v.  Kent  County  Council,  (1901)  1  Ch. 
873.  See  further  as  to  dedication,  A.-G.  v.  Eshcr  Linoleum  Co.,  (1901) 
2  Ch.  647,  and  Chorley  Cor.  v.  Niyhtinyale,  (1906)  2  K.  B.  612.  Unless 
the  obstruction  of  the  highway  is  appreciable  the  defendant  will  be  entitled 
to  a  verdict.  R.  v.  Lepille,  15  L.  T.  158,  M.  T.  1866,  Q.  B.  And  a 
highway  may  be  dedicated  with  an  obstruction  upon  it,  such  as  a  flap-door 
oiicnin.'  into  a  vault,  a  stile,  &:c.  Fisher  v,  Proicsc,  Coopei'  v.  Walker, 
2  B.  &  S.  770;  31  L.  J.,  Q.  B.  212;  Robbins  v.  Jones,  15  C.  B.,  N.  S.  221  j 
33  L.  J.,  C.  P.  1 ;  see  Action  for  nuisance,  ante,  p.  764.    So,  a  public  footpath 
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may  be  dedicated  across  a  field,  subject  to  the  ri2;ht  of  the  owner  of  the 
field  to  plough  it  up  at  seasonable  times;  and  the  proper  inference  to  be 
drawn  from  the  owner  having  always  so  ploughed  up  the  field  is,  that  it  was 
only  such  qualified  enjoyment  that  was  dedicated  to  the  public.  Mercer  v. 
Wooclgate,  L.  R.,  5  Q.  B.  26 ;  Arnold  v.  Blaher,  L.  E.,  6  Q.  B.  433,  Ex.  Ch. 
So,  a  highway  may  be  dedicated  subject  to  the  right  to  hold  a  market  thereon. 
A.-G.  V,  Horner,  11  Ap.  Ca.  G6,  C.  A.  ;  Gingell,  t£'C.,  v.  Stepney  Borough 
Council,  (1906)  2  Ch.  468. 

Disturhance  hy  the  defendant — Sj^eciat  damage.']  The  plaintiff  must  prove 
some  disturbance  by  the  defendant  when  denied  by  him  in  h's  defence.  The 
disturbance  maj^  be  by  ploughing  up  the  way,  &c.  Com.  Dig.  Case  for 
Disturbance  (A.  2).  For  though  the  grantor  is  not  generally  bound  to  repair 
it,  he  cannot  lawfully  impair  it  by  his  own  act.  The  obstruction  may  be 
caused  by  the  successive  acts  of  difl'erent  persons,  one  of  which  alone  would 
not  create  appreciable  damage.  Thorpe  v.  Brumfitt,  L.  R.,  8  Ch.  650 ; 
followed  in  Lamhton  v.  Mellish,  (1894)  3  Ch.  163. 

AVhere  the  action  is  for  a  nuisance  in  a  ]uiblic  highway,  the  plaintift'  must 
prove  special  damage  when  denied.  Mere  delay  caused  to  the  plaintift'as  well 
as  to  other  persons  having  occasion  to  use  a  road  on  which  is  an  obstruction 
complained  of,  is  not  such  special  damage.  Winterbottom  v.  Dcrhy,  Ld., 
L.  R.,  2  Ex.  316.  But,  the  expense  of  conveying  goods,  &c.,  by  a  longer  and 
less  convenient  way  to  the  plaintiff's  land,  is  sufficient  damage  to  support  an 
action  for  obstructing  a  public  highway.  Dobson  v.  Blackmore,  9  Q.  B.  991 ; 
Blagrave  v.  Bristol  Wateriuorhs  Co.,  1  H.  &  N.  369  ;  26  L.  J.,  Ex.  57.  So, 
the  injury  done  to  a  public-house  or  shop,by  the  obstruction  of  customers,  who 
would  otherwise  have  come  to  him.  Bose  v.  Groves,  5  M.  &  Gr.  613; 
Benjamin  v.  Storr,  L.  R.,  9  C.  P.  400 ;  Wilkes  v.  Himgerford  Market  Co., 
2  N.  C.  281 ;  Fritz  v.  Hobson,  14  Ch.  D.  542.  It  was  indeed  held  that  a 
temporary  obstruction  erected  by  the  defendants  on  a  highway,  rendering 
access  to  a  footway,  whereon  the  plaintiffs  public-house  was  situated,  more 
difficult,  and  thereby  causing  a  loss  of  trade  to  the  plaintiff,  gave  him  no  right 
to  compensation  under  the  Lands  or  Railways  Clauses  Consolidation  Acts, 
1845,  because  he  could  not  have  maintained  an  action  to  recover  damages  for 
stich  loss.  Bicket  v.  Metropolitan  By.  Co.,  L.  R.,  2  H.  L.  175.  It  is  other- 
wise, however,  where  a  similar  claim  has  been  substantiated  in  respect  of 
injury  to  the  selling  or  letting  value  of  the  public-house,  treated  as  un- 
licensed ;  Wadham  v.  N.  E.  By.  Co.  14  Q.  B.  D.  747 ;  16  Id.,  227,  C.  A. ; 
for  where  the  obstruction  directly  diminishes  the  value  of  the  plaintilf's  house 
or  land,  it  will  give  a  right  to  compensation.  Beckett  v.  Midland  By.  Co., 
L.  R.,  3  C.  P.  82;  McCarthy  v.  Metropolitan  B.  of  Works,  L.  R.,  7  H.  L. 
443;  Caledonian  By.  Co.  v.  Walker's  Trustees,  7  Ap.  Cn.  259,  D.  P.;  Ford 
V.  Metropolitan,  &c.  By.  Co.,  17  Q.  B.  D.  12.  C.  A.  See  al-o  Buccleuch,  Dk. 
ofv.  Metrop.  B.  of  Works,  L.  ]{.,  5  IT.  L.  418  ;  Coirper  Essex  v.  Acton  Local 
Board,  14  A]\  Ca.  153,  C.  A.;  In  re  L.,  Tilbury  &  Southend  By.  Co.  and 
Gower's  Walk  Schools,  24  Q.  B.  D.  40,  326,  C.  A.  Where  the  obstruction  is 
caused  by  tiie  discharge  of  the  defendant's  waggons,  &c.,  to  his  premises,  the 
question  of  his  liability  depends  on  whether  it  is  greater  than  is  reasonable, 
in  point  of  time  and  manner,  having  regard  to  the  interest  of  all  parties,  and 
without  unnecessary  inconvenience.  Beyijamiu  v.  Storr,  L.  R.,  9  C.  1*.  402, 
per  Honyman,  J. ;  Fritz  v.  Hohson,  supra.  See  also  cases  cited  ante,  ]).  7()2. 
The  owner  of  land  adjoining  a  public  highway  has  a  right  to  go  on  the 
highway  from  any  point  on  his  own  land.  Marshall  v.  Ullesivater  Naviga- 
tion Co.,  L.  R.,  7  Q.  B.  166,  II'S,,  per  Blackburn,  J.  This  right  of  access  to 
his  premises  is  a  private  right,  but  his  right  to  transfer  goods  to  them  from 
the  liighway  across  the  public  footway,  is  only  an  individual  interest  in  a  public 
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right,  wliicli  lie  enjoys  as  one  of  tlie  public.      IT.  U.  Chaplin  v,  Westminister 
Cvr.,  (I'JOl)  2  Ch.  .Siil},  following  A.-G.  v.  Thames  Conservatom,  1  H.  Sc  &1.  1. 
As  to  distiirbanco  of  water-way  in  a  navigable  river,  see  Orr-Ewin^f  v. 
Colquhouu,  2  Ap.  Ca.  8;5;i,  D.  P. 

Proof  of  ivay~hy  order  of  Iitchsure  Commissioner s."]  Under  the  41  G. 
3,  c.  109,  a.  8,  the  luclosiire  Commissioners  have  power  to  "set  out  and 
appoint  the  public  carriage  roads  and  highways"  over  the  lands  to  be  inclosed. 
And  by  sect.  10,  the  same  power  is  given  to  set  out  ])rivate  roads;  and  by 
sect.  11,  all  roads,  other  than  tunijiike  mads,  not  set  out  by  the  commissioners, 
are  extinguished. 

Damages.']     Vide  ante,  p.  815,  and  Xnisance — Damcnjes,  ante,  p.  815. 

Injunction.']  As  to  right  of  injunction  in  lieu  of  damages,  see  Krehl  v. 
Burrell,  7  Ch,  D.  551;  10  Ch.  D.  420,  C.  A.,  and  other  cases  cited  ante, 
p.  821. 

Defence. 

By  Rules,  1883,  0.  xix.,  r.  17,  a  defendant  may  not  now  plead  a  general 
denial  of  the  allegations  in  the  statement  of  claim;  and  r.  15  requires  him 
to  state  all  such  facts  on  which  he  relies  as  do  not  ai)pear  therein,  and  if 
not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  See  the  rules, 
<inte,  p.  30t). 

Denial  of  the  right.]  The  defendant  may,  under  this  defence,  prove  that 
the  way  was  only  a  way  by  sufferance  during  the  pleasure  of  himself  and  the 
plaintiff;  lieignoMs  v.  Edwards,  Willes,  282  ;  as  cvitlence  of  which  lie  may 
show  that  he  has  kept  a  gate  across  the  road,  or  that  the  i)laiiitift'  has  paid 
him  a  compensation  for  the  use  of  the  way.  And  tliough  these  cases  were 
beibre  the  Presciiption  Act,  they  seem  to  be  still  law,  lor  they  show  a  pre- 
carious enjoyment.  So  proof  of  leave  and  licence  is  evidence  under  a  traverse 
of  the  right.  Beasley  v.  Clarke,  2  N.  C.  705.  And  see  further  ante,  pp.  828 
it  seq.  As  to  the  effect  of  admissions  by  previous  occupiers  or  tenants  of  the 
dominant  tenement,  see  Admissions,  ante,  p.  67. 

No  right  of  way  is  acquired  by  user,  enjoyed  over  every  part  of  a  close,  and 
not  in  any  defined  or  vii-il)le  path.  Schwinge  v.  Dowell,  2  F.  &  F.  845 ; 
Rohinson  v.  Cowpen  Local  Board,  63  L.  J.,  Q.  B.  235.  But  it  seems  that  a 
right  of  way  between  two  definite  termini  may  be  acquired,  although  the  user 
has  been  in  resi)ect  of  various  tracks  between  those  termini.  Wimbledon,  &c. 
Conservators  v.  Dixon,  1  Ch.  D.  362,  C.  A. 

Extinguishment  or  cesser  of  right  of  way.]  If  the  way  is  claimed  as  a  way 
of  necessity,  it  has  been  held  that  the  defendant  may  show  that  the  plaintiff 
can  approach  the  place  to  which  it  leads,  over  Ids  own  land,  and  that  con- 
sequently the  way  of  necessity  has  ceased.  Holmes  v.  Gorin'/,  2  Bing.  76  ; 
Ace.  Fearson  v.  Spencer,  3  B.  &  S.  761,  767,  jw?'  Ex.  Ch.  But  see  Froctur  v. 
Hodgson,  10  Kxch.  874 ;  24  L.  J.,  Ex.  195. 

The  defendant  may  also  show  that  the  right  of  way  has  been  renounced 
and  abandoned,  by  acquiescing  in  an  obstruction  for  more  than  20  years. 
Bower  v.  RiU,  1  N.  C.  555.  Or,  where  it  is  claimed  under  the  act,  the 
defendant  may  show  acquiescence  in  an  interruption,  for  one  year  of  the  20  or 
40  years,  relied  on  by  the  plaintifi".  See  Glover  v.  Coleman,  L.  B.,  10  C.  P. 
108,  ante,  \>.  819.  But,  where  a  party  was  entitled  to  pass  along  a  navigable 
drain  from  his  land  to  the  river,  and  tlie  owner  of  the  land  lower  down  erected 
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a  permanent  obstruction  across  the  drain,  it  was  held  that  the  circumstance 
of  part  of  the  drain  having  been  impassable  for  16  years  from  an  accumulation 
of  mud,  did  not  deprive  the  party  of  his  right  to  sue  for  sucli  obstruction. 
Bower  v.  Hill,  ante,^]}.  835.  The  mere  non-user  of  a  way  does  not,  in  the  absence 
of  the  acquisition  of  rights  hy  other  parties  in  consequence  of  it,  amount  to 
an  abandonment;  it  onl}^  raises  the  inference  that  there  lias  been  no  occasion 
to  use  it.  Ward  v.  Ward,  7  Exch.  839 ;  21  L.  J.,  Ex.  334.  In  this  case 
there  had  been  a  temporary  user  of  another  way  by  reason  of  its  greater  con- 
venience. In  Cook  V.  Bath,  Mayor,  &c.  of,  L.  R.,  6  Eq.  177,  the  right  of 
way  through  the  back-door  of  a  dwelling-house  Avas  held  not  to  have  been 
abandoned,  although  the  occupier  had  built  up  the  doorway,  and  kept  it  so 
blocked  up  for  40  years.     See  further,  ante,  p.  820. 

The  defendant  may  prove  an  extinguishment  of  the  right,  b}-  a  substan- 
tial alteration  in  the  original  object  of  the  grant  of  the  way ;  thus  where 
a  way  is  granted  to  an  open  piece  of  ground  "  now  used  as  a  wood-house,"  the 
grantee,  though  not  bound  to  continue  to  use  it  as  a  wood-house,  cannot  use 
the  way  for  a  dwelling-house  built  thereupon.  Allan  v.  Gomme,  11  Ad.  &  E. 
759.  Or,  he  ma}"  show  a  use  of  the  way  for  purposes  not  contemplated  by 
the  grant,  as  the  misuse  for  merely  agricultural  purposes,  of  a  waj'  to  a  coach- 
house and  stable.  Eenning  v.  Burnet,  8  Exch.  187 ;  22  L.  J.,  Ex.  79.  So, 
a  right  of  way  to  a  farm,  for  agricultural  ]xirposes  mereh',  cannot  be  enlarged 
b}'  building  houses  on  the  farm.  Wimbledon,  &c.  Conservators  v.  Dixon^ 
ante,  p.  83o.  See  also  Collins  v.  Slade,  9  W.  N.  1874,  p.  205,  M.  T.,  Y.-C.  B. ; 
Wood  V.  Saunders,_  L.  II.,  10  Ch.  582  ;  and  .miner's  Safe  Co.  v.  Gt.  N.  <t 
City  By.  Co.,  (1907)  1  Ch.  208.  And  this  principle  ap]jlies  to  the  re-grant 
of  a  way  of  necessity.  London,  Cor.  of  v.  Riggs,  vide  ante,  p.  827.  So, 
where  there  is  a  right  of  way  to  a  close  A.,  this  will  not  justify  a  itser  of 
the  way  for  convejnng  goods  to  A.  for  the  express  purpose  of  afterwardS' 
removing  them  to  an  adjoining  close.  Skull  v.  Glenister,  16  C.  B.,  N.  S.  87  ;, 
33  L.  J.,  C.  P.  185  ;  Williams  v.  James,  L.  R.,  2  C.  P.  577,  See  also  Harris 
V.  Flower,  21  T.  L.  R.  13,  M.  Sit.,  1904,  C.  A.  But,  a  way  is  not  necessarily 
lost  by  an  alteration,  improvement,  or  enlargement  of  the  ])remises  to  which 
it  is  annexed,  nor,  by  every  change  in  the  use  or  destination  of  them.  The 
nature  of  the  way  depends  upon  the  terms  of  the  grant  and  expressed  object 
of  it,  or  on  tlie  prejudice  arising  to  the  grantor  b}'  the  altered  user,  and  the 
question  for  the  jury  will  be  whether  it  was  a  reasonable  or  merely  colourable 
use  of  the  way.  See  the  cases  last  cited;  Watts  v.  Kelson,  L,  R.,  6  Ch.  166, 
169,  n.;  Serff  x.  Acton  Local  Board,  31  Ch.  D.  679,  and  Gt.  W.  By.  Co.  v. 
Talbot,  (1902)  2  Ch.  759,  (!.  A.,  distinguisliing  United  Land  Co.  v.  Gt.  E. 
By.  Co.,  L.  R.,  10  Ch.  586.  Where  there  is  no  substantial  variance  in  the 
enjoyment,  the  ri<j:ht  to  an  easement  is  not  affected ;  LuttrelVs  case,  4  Rep.  86  ; 
lliomas  V.  Thomas,  2  C.  M.  &  R.  34 ;  Harvey  v.  Walters,  L.  R.,  8  C.  P.  162. 
As  to  grants  of  ways  under  enclosure  awards,  see  Newcomen  v.  Coulson,  5 
Ch.  D.  133,  C.  A.,  and  Finch  v.  Gt.  W.  By.  Co.,  5  Ex.  D.  254. 

Unity  of  possession  extinguishes  an  casement.  Clayton  v.  Corby,  2  Q,  B. 
813.  But  where  the  ]iarty  lias  different  estates  in  the  two  ])ieces  of  land,  as 
an  estate  in  fee  in  the  latid  over  which,  and  a  term  of  years  in  the  land  in 
respect  of  which,  the  easement  exists,  the  easement  is  suspended  only,  and 
not  extinguished.  Thomas  v.  Tiiomas,  stipra;  and  see  ante,  p.  820.  So, 
where  a  way  has  been  extinguished  by  unity  of  ])Ossession,  a  grant  of  the 
former  dominant  tenement,  togetiier  with  all  ways,  &c.,  used  or  enjoyed  there- 
with, will  revive  the  right  of  way.  James  v.  Blant,  4  Ad.  &  E.  749,  Ex.  Ch. ; 
Tliomson  v.  Waterloiv,  L.  R.,  6  Eq.  36,  41 ;  Jjangley  v.  Hammond,  L.  R.,  3 
Ex.  161,  168.  And  even  where  a  right  of  way  had  never  previously  existed 
as  such,  but  was  merely  a  user  of  one  part  of  his  ])roperty  A.,  by  the  land- 
owner for  the  more  convenient  enjoyment  of  the  remaining  part  B.,  the  general 
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words  in  the  f;rant  of  A.,  may  i>nss  a  riglit  of  way  over  V>.  Kay  v.  Oxhy, 
L.  K.,  lOQ.B.  ofJO;  explaininji  Tkomaon  v.  Waterlow,  Lan^/ley  \.  Hammond, 
and  II  rt^^s  V.  Kelson,  ante,  p.  83G  ;  accord.  Barksldre  v.  Gruhh,  18  ("Ii.  1).  61G  ; 
BayUy  v.  67.  IT.  liy.  Go.,  2'i  Cli.  D.  434,  (,'.  A.,  and  Brown  v.  Alahastcr,  37 
Ch."  D.  4'JO.  See  alsu  Thomas  v.  Oiww,  20  Q.  B.  D.  225,  C.  A.,  and  May  v. 
Beliei'il/e,  cited  a??<e,  p.  820. 

A  prescrijitive  rip;lit,  once  acquired,  is  not  lost  by  any  subsequent  act,  not 
amounting;  to  a  surioii<ler,  althoupih  such  act  would,  previous  to  the  acquisition 
of  such  litiht,  have  rendered  the  user  ])recarious.  French  Hoelc,  Commis- 
sioners of  V.  Ilnyo,  10  Aj).  Ca.  33(5,  J.  C.  (watercourse). 
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The  principal  allegations  in  the  statement  of  claim  are  usually,  1.  The 
possession  of  a  mill,  water-meadow,  or  other  tenement  in  respect  of  which  the 
right  of  water  is  enjoyed ;  2.  The  right  to  the  water ;  3.  The  disturbance ; 
4.  The  damage. 

Proof  of  the  right  to  the  tvater.']  The  right  to  the  use  of  water  flowing  in 
a  natural  stream  upon  the  surface  of  the  earth  belongs  of  right  to  the  pro- 
prietors of  the  ailjoiuing  land,  and  is  not  enjoyed  by  virtue  of  acquiescence,  or 
a  presimied  grant.  C'hasemore  v.  Eichards,  7  H.  L.  C.  34 'J  ;  29  L.  J.,  Ex.  81 ; 
Wood  V.  Waud,  3  Exch.  748,  775.  A  riparian  i>roprietor  has  a  right  to  a 
reasonable  use  of  the  water  for  his  domestic  ]iiirposes,  and  for  his  cattle,  with- 
out regard,  in  case  of  a  deficiency,  to  the  interests  of  propi-ietors  lower  down 
the  stream.  He  further  has  a  right  to  the  use  of  it  for  any  purpose  provided 
he  does  not  thereby  interfere  with  the  rights  of  other  proprietors  above  or 
below  him.  Subject  to  tiiis  condition  he  may  dam  up  the  stream  for  a  mill, 
or  divert  the  water  for  irrigation.  Miner  v.  Gilmour,  12  Moo.  P.  C.  131, 
156 ;  0?T  Ewiitff  v.  Colquhoun,  2  Ap.  Ca.  839,  D.  P. ;  John  White  &  Sons 
V.  J.  and  M.  White,  (190G)  A.  C.  72,  D.  P.  See  Sioindon  Waterworks  Co. 
V.  Wilts  (t-  Berks  Canal,  <t'c.  Co.,  post,  p.  838.  But,  the  right  to  use  it  to  the 
jirejudice  of  any  proprietor  of  land  above  or  below,  bj'  throwing:  back,  diverting, 
or  polluting  it,  is  a  right  for  which  the  claimant  must  show  a  title  by  contract, 
prescription,  or  other  adequate  authority.  Mason  v.  Hill,  5  B.  &  Ad.  1; 
Embrey  v.  Ov}en,  6  Exch.  353  ;  20  L.  J.,  Ex.  212.  See  Mclniyre  v.  McGavin, 
(1893)  A.  C.  268,  D.  P.  A  riparian  owner  on  a  navigable  tidal  river  has, 
subject  to  the  public  right  of  navigation,  the  same  rights  as  an  ordinary 
riparian  owner.  Lyon  v.  Fishmongers'  Co.,  1  Ap.  Ca.  662,  D.  P.  So  has  an 
owner  on  the  sea-shore.  A.-G.  of  Straits  Settlements  v.  Wemyss,  13  Ap.  Ca. 
192,  J.  C.  The  provisions  of  the  Prescription  Act,  1832  (2  &  3  W.  4),  c.  71, 
which  apply  to  ways  or  watercourses,  have  been  already  referred  to  (aide,  pp. 
827,  828),  and  the  decisions  on  the  statute,  upon  rights  of  way,  are  generally 
also  applicable  to  rights  of  water.  The  right  to  take  water  from  a  well,  for 
domestic  purposes,  is  an  easement,  and  not  a  profit  a  prendre.  Race  v.  Ward, 
4  E.  &  B.  702;  24  L.  J.,  Q.  B.  153.  A  precarious  licensee  of  the  use  of  the 
water  of  a  stream,  can  ])erhaps  sue  a  stranger  for  fouling  it,  if  he  have  notice 
of  the  licence,  and  of  the  injurious  effect  the  fouling  will  have  to  the  plaintifj". 
Laing  v.  Whale?/,  3  II.  &  N.  675,  681;  27  L.  J.,  Ex.  421*,  423,  Ex.  Ch.,  pei' 
Crompton,  J.  'ihe  grantee  of  an  exclusive  right  of  fishing  can  sue  any  one 
who  wroncfully  does  any  act  jirejudicial  to  his  right.  Fitzgerald  y.  Firbankf 
(1897)  2  Ch.  96,  C.  A. 

The  owner  of  a  riparian  tenement  has  no  right  to  divert  the  water  to  a 
lilace  outside  the  tenement  and  there  consume  it  for  purposes  foreign  to  the 
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tenement.  Swindon  Waterworks  Co.y.  Wilts  &  Berks  Canal,  &c.  Co.,  L. R., 
7  H.  L.  697;  McCartney  v.  Londonderry,  &c.  By.  Co.,  (1904)  A.  C.  301,  D.  P. 
Where  a  riparian  owner,  A.,  grants  to  B.,  land  not  abutting  on  the  river, 
together  with  the  right  to  take  water  from  the  river,  B.  acquires  no  water 
rights  except  as  against  A. ;  for  the  rights  of  the  occupier  of  the  river  bank 
cannot  be  severed  and  conveyed  in  gross.  Stocl-port  W.  Works  Co.  v.  Potter, 
3  H.  &  C.  300;  Ormerod  v.  Todmorden  Joint  Stock  Mill  Co.,  11  Q.  B.  D. 
155,  C.  A.  But,  if  the  stream  be  divided  so  that  one  section  of  it  flows  bj^  an 
artificial  goitre  through  land  A.,  then  the  grantee  of  A.  becomes  a  riparian 
owner,  and  has  all  the  rights  of  such  owner  in  respect  to  that  section  of  the 
stream.  Nuttall  v.  Bracewell,  L.  E.,  2  Ex.  1 ;  Tlolker  v.  Foritt,  L.  R.,  8  Ex. 
107 ;  Ex.  Ch.,  L.  R.  10  Ex.  59  ;  Baily  v.  Clark,  (1902)  1  Ch.  649.  A  grant 
by  the  higher  landowner  to  the  lower  landowner  "and  his  assigns"  will 
justify  an  assignee  in  suing  for  disturbance  of  his  use  of  the  water,  claiming 
it  "  by  reason "'  of  his  possession  of  the  land.  Northam  v.  Hurley,  1  E.  &  B. 
665;  22  L.  J.,  Q.  B.  183.  See  Hamelin  v.  Bannerman,  (1895)  A.  C, 
237,  J.  C. 

As  to  the  construction  of  a  grant  of  a  "  watercourse,"  see  Taylor  v.  Cor. 
of  S.  Helens,  6  Ch.  I>.  264,  C.  A.  Where  the  grant  is  of  the  duct  through 
which  the  water  passes,  the  grantee  cannot  enlai-ge  the  duct.     S.  C. 

As  to  implied  grants  and  reservations  of  easements,  see  Nicholas  v. 
Chamierlain,  Cro.'jac.  121;  Wardle  V.  Brocklehurst,  1  E.  &  E.  1058;  29 
L.  J.,  Q.  B.  145,  Ex.  Ch. ;  Worthington  v.  Orinson,  2  E.  &  E.  618 ;  29 
L.  J.,  Q.  B.  116 ;  Polden  v.  Bastard,  L.  R.,  1  Q.  B.  156,  159 ;  Watts  v. 
Kelson,  L.  R.,  6  Ch.  166;  Suffield  v.  Brown,  4  D.  J.  &  S.  185;  33  L.  J., 
Ch.  249;  Kay  v.  Oxley,  L.  R.,  10  Q.  B.  360;  Barnes  v.  Loach,  4  Q.  B.  D. 
494  ;  Bayley  v.  Gt.  W.  By.  Co.,  26  Ch.  D.  434,  C.  A. ;  and  Union  Lighterage 
Go.  V.  L.  Craving  Dock  Co.,  (1902)  2  Ch.  557,  C.  A.  See  also  cases  collected, 
ante,  pp.  817,  826.  The  case  of  Pyer  v.  Carter,  1  H.  &  N.  91H ;  26  L.  J., 
Ex.  258,  was  expressly  overruled  by  Wheeldon  v.  Burroivs,  12  Ch.  D.  31, 
€.  A. 

Such  rights  as  those  previously  mentioned  may  be  acquired,  though  the 
channel  for  the  water  be  wholly  artificial,  and  made  for  a  different  purpose  ; 
as  where  the  owners  of  a  brewery  had  enjoyed  the  use  of  water  issuing  for 
20  years,  out  of  the  mouth  of  a  disused  adit,  made  to  drain  mines,  it  was 
held  that  the  mine  owners  could  not  afterwards  resume  the  working  of  the 
mine,  so  as  to  affect  the  water.  Magor  v.  Chadivick,  11  Ad.  &  E.  571.  If, 
however,  the  adit  water  had  been  used  with  notice  of  the  intention  to  resume 
the  workings,  or  under  circumstances  from  which  such  notice  must  necessarily 
be  inferred,  or  if  there  had  been  a  local  custom  to  resume  them  at  any  time, 
it  seems  that  no  right  would  have  been  thereby  gained.  In  the  above  case 
natural  and  artificial  streams  are  treated  as  undistinguishable  in  point  of  law, 
60  far  as  respects  the  acquisition  of  rights  over  them.  But,  in  Arkwright  v. 
Cell  5  M.  &  W.  203,  and  Wood  v.  Waud,  3  Exch.  748,  it  was  held  that 
artificial  streams  came  under  a  dilVerent  rule,  and  that  long  enjoyment  would 
not  give  a  right  to  the  unobstructed  use  of  a  sough  or  stnam,  obviously  made 
for  temporary  purposes,  as  to  drain  a  mine,  at  least  as  against  any  one 
claiming  under  the  makers;  and  the  court  further  distinguished  j)ollution 
from  diversion,  holding  that  the  latter  might  bo  lawful  in  cases  where  the 
former  was  not.  See  also  Hudgkinson  v.  Ennor,  4  B.  &  S.  229 ;  32  L.  J., 
<J.  B.  231,  post,  p.  839  ;  Mason  v,  Shreivsbury  <&  Hertford  By.  Co.,  L.  R. 
6  Q.  B.  578.  So  where  the  artificial  stream  was  made  to  work  a  mill.  Jlnr- 
rows  V.  J.aiig,  (1901)  2  Ch.  502.  So,  where  neighbtmring  land  is  benefited 
by  the  water  fiowing  through  artificial  drains,  made  by  a  farmer  for  draining 
his  own  laud,  it  was  held  that  the  farmer,  for  the  purposes  of  cultivation, 
might  deepen  the  drain,  and  thereby  draw  off  the  water,  though  the  plaintill 
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had  enjoyed  it  for  50  years.  Clreatrex  v.  Hayimrd,  8  Extli.  'J'.tl ;  2LJ  L.  J., 
Ex.  l->7.  Accord.  Oaved  v.  Mnrtijit,  infra.  But  rif^hts  can  be  nained  to 
water  ilowing  tliruugh  an  artificial  cut,  though  such  cuts  are  not  to  be  treated 
as  being  necessarily  on  the  same  footing  as  natural  streams,  so  far  as  regards 
ordinary  riparian  rights.  Thus,  a  right  may  exist  by  user  to  divert  water 
iVom  a  stream  from  time  to  time  by  an  old  artificial  cut,  to  supply  cattle  with 
water  wlien  required.  lieeston  v.  Weate,  5  E.  &  15.  'J8G ;  25  L.  J.,  Q.  ]}.  115. 
And  an  artificial  watercourse  may  "  have  been  originally  made  umler  such 
circumstances,  and  have  been  so  used  as  to  give  all  tiie  rights  that  the  riparian 
proi)rietors  would  have  had,  had  it  been  a  natural  stream."  Sntcliffey.  Boothy 
.VI  L.  J.,  (J.  B.  l.'JG,  1.'59.  See  also  Nuttall  v,  Bracewell,  IMker  v.  Poritty 
and  Jkiily  v.  Clark,  cited  ante,  p.  838,  and  Jiameshur  Stnyh  v.  Fattuk.  4  Ap. 
Ca.  121,  J.  C.  And  there  is  a  distinction  between  an  artificial  watercourse 
supplied  by  natural  springs  and  another  sup[)lied  by  water  brought  to  the 
surface  by  mining  operations,  f  jr  the  former  can,  while  the  latter  cannot^ 
V)e  the  subject  of  an  easement.  Gaved  v.  Martyn,  19  (J.  B.,  X.  S.  732; 
34  L.  J.,  C.  P.  353.     See  also  Iviniey  v.  Slacker,  L.  R.,  1  Ch.  3'J6. 

Where  a  natural  stream  is  partly  fed  by  surface  drainage,  as  by  an  over- 
flow of  ponds  formed  by  laud  springs,  and  of  wells  and  watering-places  for 
cattle  in  wet  seasons  (such  overflow  not  running  in  a  fixetl  and  defined 
watercourse),  the  owner  of  a  mill  on  the  stream  cannot  sue  the  landowner, 
for  a  diversion  viv  stoppage  of  such  sources  of  supply.  Broadbent  v.  Rams- 
botham,  11  Exch.  002;  25  L.  J.,  Ex.  115;  Rawstron  v,  Taylor,  11  Kxch^ 
3G9  ;  25  L.  J.,  Ex.  33.  But,  where  a  stream  flows  in  a  defined  channel  from 
a  spring  head,  a  diversion  and  detention  of  the  water,  by  pipes  and  tanks,  at 
the  head  is  actionable.  Dudden  v.  Clutton  Union,  1  II.  &  N.  (327 ;  2G  L.  J., 
Ex.  140  ;  Moatyn  v.  Athertun,  (1899)  2  Cli.  3G0.  So,  interference  with  a 
stream  flowing  underground  in  a  definite  known  channel  or  tunnel  affords  a 
right  of  action.  Ilolker  v.  Foritt,  ante,  p.  838.  Secus,  where  the  existence 
and  course  of  the  channel  are  not  known,  and  cannot  l)e  ascertained  without 
excavation.  Bradford  Cor.  v.  Ferrand,  {VdO'l)  2  Ch.  655.  Unseen  under- 
ground waters  arising  from  percolation  tiirough  tlie  ground  are  distinguishable 
from  open  streams,  and  the  doctrine  of  ])resumed  grants  is  inajiplicable  to 
them.  Hence,  a  millowner  cannot  complain  if  a  neighbouring  landowner  digs 
a  deeji  well  in  his  land,  and  thereby  sensibly  diminishes  the  waters  of  the 
mill-stream,  and  the  latter  may  apply  or  distribute  the  waters  of  the  well  as 
ho  pleases.  Chasemore  v.  Richards,  2  II.  &  N.  168;  26  L.  J.,  Ex.  393; 
T  H.  L.  C.  349 ;  29  L.  J..  Ex.  81 ;  English  v.  Metrop.  Water  Board,  (1907) 
1  K.  B.  588;  see  McXab  v.  Robertson,  (1897)  A.  C.  129,  D.  P.  It  is 
immaterial  that  the  well  has  b.^en  dug  merely  animo  vicino  nocendi,  and  not 
for  bond  fide  use :  Bradford,  Mayor  (f  v.  Fickles,  (1895)  A.  C.  587,  D.  P. 
See  also  Acton  v.  Blundell,  12  M.  &  W.  324  ;  Hammond  v.  Hall,  10  Sim.  551 ; 
S.  Shields  Wateriuorks  Co.  v.  Gookson,  15  L.  J.,  Ex.  315  ;  R.  v.  Metropolitan 
li.  of  Works,  3  B.  &  S.  710 ;  32  L.  J.,  Q.  B.  105 ;  Ballacorkish  Silver,  &c.  Go.  v. 
Harrison,  L.  11.,  5  P.  C.  49 ;  and  Fopplewell  v.  Hodkinson,  cited  ante,  p.  812. 
It  is  not  actionable  to  pump  up  brine  whicti  is  in  part  produced  in  the 
plaintiff's  adjacent  salt  mine.  Scdt  Union  v.  Brunncr  &  Co.,  (1906)  2  K.  R 
883.  But  to  discharge  muddy  water  created  by  works  newly  erected  on  the 
defendant's  land,  through  underground  passages,  into  the  plaintiffs  ]ioud,  is 
a  g(jod  cause  of  action.  Hodgkinson  v.  Ennor,  4  B.  &  S.  229  ;  32  L.  J.,  Q.  B. 
231.  So  does  the  pollution  of  unseen  percolating  waters,  injuriously  aflfecting 
the  plaintiff's  well.     Ballard  v.  Tomlinson,  29  Ch.  D.  115,  C.  A. 

A  right  to  cast,  into  a  river  or  stream,  the  rubble  and  refuse  of  mine 
works  may  be  claimed  by  prescription,  and  therefore  by  stat.  2  &  3  W.  4, 
c.  71 ;  or  it  may  exist  by  local  custom  ;  and  it  seems  that  this  is  a  claim 
of  a  "  watercourse "  under  scot.   2  of  the  Act.      Carlyon  v.   Lovcring,  1 
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H.  &  X.  7Si;  26  L.  J.,  Ex.  251 ;  Wright  v.  Williams,  1  M.  &  W.  77.  See 
the  arguments  in  Murgo.troyd  v.  Robinson,  7  E.  &  B.  391 ;  26  L.  J.,  Q.  B. 
233 ;  Bastard  v.  Smith,  2  M.  &  Rob.  129.  So,  a  right  to  discharge  the 
refuse  of  dyeworks  or  of  paper  mills.  Grossley,  cfcc.  v.  Lightowler,  L.  R., 
2  Ch.  478;  Baxendale  v.  M' Murray,  Id.  790.  As  to  the  abandonment  of 
such  a  right,  see  Crossley,  &c.  y.  Lightowler,  supra.  So,  the  right  to  have 
water  intercepted  is  within  sect.  2.  Mason  v.  Shrewsbury  &  Hereford  By. 
Co.,  L.  R.,  6  Q.  B.  578. 

Water  passing  from  the  opening  of  the  lock  of  a  canal,  is  not  a  watercourse 
within  tlie  section.     Staffordshire  Canal  Co.y.  Birmingham  Canal  Co.,  L.  R., 

I  H.  L.  254. 

Proof  of  disturbance  by  defendant.^  If  the  defendant  take  water  out  of 
a  stream  running  through  his  land  to  the  pond  of  B.,  whereby  B.'s  pond  is 
not  so  full,  this  is  not  actionoble,  unless  there  be  a  permanent  diversion  of 
the  stream.  Smart  v.  Stisted,  Com.  Dig.  Action  for  Nuisance  (C) ;  Embrey 
V.  Owen,  6  Ex.  Cb.  353;  20  L.  J.,  Ex.  212.  But  any  abstraction  or 
detention  of  water,  so  as  to  produce  sensible  inconvenience,  is  actionable. 
Wood  V.  Waud,  3  Exch.  748.  And  diversion  without  actual  damage  is 
actionable,  where  a  right,  injurious  to  the  plaintiff's  right,  might  be  acquired 
against  him  by  such  diversion.  Swindon  Waterworks  Co.  v.  Wilts  &  Berks 
Canal,  &c.  Co.,  L.  R.,  7  H.  L.  697  ;  McCartney  \.  Londonderry,  &c.  By.  Co., 
(1904)  A.  C.  301,  D.  P.  See  further  cases  cited  infra.  It  is  "actionable  by 
artificial  means  to  discharge  into  a  stream  foreigu  matter  which  sensibly 
changes  the  character  of  the  natural  water  of  the  stream.  Young  v.  Bankier 
Distillery  Co.,  (1893)  A.  C.  691,  D.  P.  If  the  defendant  have  caused  the 
water  to  be  foul,  there  is  a  damage  in  law,  although  the  existence  of  other 
causes  of  foulness,  occasioned  by  other  liparian  landowners,  may  make  the 
particular  damage  done  by  the  defendant  undistinguishable.  Wood  v. 
Waud,  ante,  p.  838.  Any  user  by  a  stranger  is  actionable  if  it  sensibly 
affect  the  flow  of  the  water ;   Ormerod  v.  Todmorden  Joint  Stock  Mill  Co., 

II  Q.  B.  D.  155,  C.  xV. ;  but  not  otherwise,  where  no  right  of  the  plaintiff 
has  been  infringed.  Kensit  v.  Gt.  E.  By.  Co.,  27  Ch.  D.  122,  C.  A. ;  see 
McCartney  v.  Londonderry  tfcc.  By.  Co.  (1904)  A.  C.  313,  per  Lord  Mac- 
naghten.  As  to  the  mode  in  which  water  may  be  diverted  and  removed  by 
the  owners  of  adjoining  mines,  see  Smith  v.  Kenrick,  7  C.  B.  515;  Baird  v. 
Williamson,  15  C.  B.,  X.  S.  376  ;  33  L.  J.,  C.  P.  101 ;  cited  ante,  p.  791.  As 
to  the  liability  of  a  sanitary  authority  for  allowiug  foul  matter  to  pass 
through  their  sewers,  into  the  plaintiffs  stream,  see  A.-G.  v.  Dorking 
Guardians,  20  Ch.  D.  595,  C.  A. ;  Brown  v.  Dunstable  Cor.,  (1899)  2  Ch. 
378 ;  Harrimjton,  El.  of  v.  Derby  Cor.,  (1905)  1  Ch.  205.  Where  A.,  by 
pumping,  brings  unseen  underground  percolating  water,  polluted  by  B.  into 
A.'s  well,  B.  is  liable  for  tiie  pollution  of  the  well.  Ballard  v.  Tomlinson, 
29  Ch.  D.  115,  C.  A. 

A  riparian  owner  may  moor  a  floating  wharf  to  his  bank,  if  he  do  not 
obstruct  the  navigation  of  the  river,  and  mny  sue  for  damages  occasioned  by 
interference  with  the  flow  or  purity  of  the  river.  Booth  v.  Batte,  15  Ap.  Ca. 
188,  J.  C. 

Damages — Injunction.]  Actual  damage  or  loss,  occasioned  by  the  dis- 
turbance or  pollution,  need  not  be  shown,  if  it  be  against  the  right.  1  Wms. 
Saund.  346  b,  (2);  Embrey  y.  Owen,  G  Exch.  353;  20  L.'j.,  Ex.  212; 
Dickinson  v.  Gd.  Junction  Canal  Co.,  7  Exch.  282 ;  21  L.  J.,  Ex.  241 ; 
Northuhi  v.  Hurley,  1  E.  &  B.  665;  22  L.  J..  Q.  B.  183;  Sampson  v. 
Hoddiuott,  1  C.  B.,  N.  S.  590 ;  26  L.  J.,  C.  P.  148  ;  Harrop  v.  Hurst, 
L.  R.,  4  Ex.43 ;  Crossley,  &c.  v.  Lightowler,  supra ;  McCartney  v.  Londonderry, 
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itx.  Ity.  Co.,  ante,  ]>.  S 10.  So,  if  :i  riparian  owner  encroach  on  tlie  alveus  of  tbe 
btream  the  owner  on  the  op]>ositu  sitle  of  the  stream  may  maintain  an 
action  without  showin;:;  special  Hamagre;  JWckett  v.  Morris,  L.  K.,  1  H.  L. 
Sc.  17;  and  in  lii\e  manner  an  encroachment  made  on  a  tidal  river,  may  be 
restrained  at  tlie  suit  of  the  Crown,  without  showing  ilamai^e,  A.-G.  v, 
Lonsdale,  Kl.  of,  T..  R.,  7  l^q.  377 ;  Id.  v.  Terry,  L.  \\.,  \)  Ch.  42.'?.  See,  on 
these  cases,  Orr  Ewin<i  v.  Cnhjuhoun,  2  Ap.  Ca.  y3'J,  D.  P.  As  the  injury, 
that  may  be  caused  by  pollution  of  the  stream,  cainiot  be  measured  by 
dama<j;es,  an  injunction  is  usually  the  proper  remedy.  Pennington  v.  lirin- 
sop  Hall  Coal  Co.,  5  Ch.  D.  701).  But  nn  injunction  will  only  be  granted, 
where  the  plaintiff  has  thereby  sustained  substantial  injury  entitling  him  to 
damages.  FJmhirst  v.  Spencer,  2  Mac.  &  CK  45.  As  to  the  damages  where 
the  pollution  or  disturbance  is  continuing  in  its  nature,  see  Hole  v.  Chard 
Union,  (1894)  1  Cb.  293,  C.  A.,  ante,  pp.  295,  771. 

Where  A.  is  entitled  to  the  flow  of  water  through  his  pipes,  laid  in  B.'s 
land,  ]5.  will  be  restrained  from  so  building  thereon,  as  materially  to  interfere 
with  A.'s  access  to  the  pipes,  to  cleanse  and  repair  them.  Ooodharty.  Hyett, 
25  Ch.  D.  182. 

Defence. 

It  is  no  defence  that  the  stream  is  fouled  by  others  besides  the  defendant. 
Crossley,  ttc.  v.  Lightoivler,  ante,  \).  840. 

If  a  stranger  enter  the  defcndnnt's  land,  and  wrongfully  obstruct  or  divert 
a  watercourse  flowing  through  it,  the  defendant  is  not  liable  to  be  sued  for 
this  diversion,  if  it  be  made  against  his  will,  and  he  has  not  subsequently 
recognized  it;  nor  is  the  defendant  bound  to  remove  the  obstruction.  Saxby 
V.  Manchester  &  Sheffield  By.  Co.,  L.  K.,  4  C.  V.  19S. 

Denial  of  the  right.]  This  traverse  does  not  put  in  issue  the  possession  of 
the  dominant  tenement  by  reason  whereof  the  right  is  claimed.  DuJces  v. 
Oostling,  1  X.  C.  588.  Interruptions  not  acquiesced  in  for  a  year  are 
evidence,  as  where  the  claimant  of  the  nse  of  water  for  irrigation,  had 
drawn  it  off  from  the  defendant's  watercourse  for  20  years,  but  had  always 
been  resisted,  and  had  once  been  fined  and  paid  the  fine  on  a  conviction  for 
wilfully  taking  it,  the  conviction  was  held  admissible  to  prove  a  contentions 
enjoyment  throughout,  insufficient  to  gain  a  right  under  the  statute. 
Eaton  V.  Swansea  Watericorks  Co.,  17  Q.  B.  207;  20  L.  J.,  Q.  B.  482. 
Where  the  plaintiff  states  a  right  to  keep  water  flowing  to  a  mill,  by  a  weir 
of  a  certain  height,  the  defendant  may  under  a  special  defence  show  a  grant 
or  prescription  enabling  him  to  reduce  its  height.  Ward  v.  liohins,  15  M.  & 
W.  237. 

Extingxdshment  or  cesser  of  the  right.']  A  right  to  water  is  not 
destroyed  by  a  partial  alteration  in  the  direction  of  the  stream  by  the 
claimant;  Hall  V.  Sioift,  4  N.  C.  381;  nor  by  an  interruption  occasioned 
by  a  dry  season ;  Id.  384 ;  nor  by  an  alteration  in  the  machinery  of  the 
mill  turned  by  it,  if  not  prejudicial  to  others  entitled  to  the  same  water. 
Saunders  v.  Neiuman,  1  B.  &  A.  258.  Where  the  plaintiff  has,  by  oral 
licence,  permitted  the  defendant  to  erect  a  permanent  work  which  has 
necessarily  lessened  the  supply  of  water,  he  canniU  afterwards  revoke  the 
licence  or  sue  for  the  injury.  Liggins  v.  Inge,  7  Bing.  (582.  The  declara- 
tion stated  an  immemorial  right  to  a  flow  of  water,  out  of  the  defendant's 
well,  for  supplying  three  ponds  in  three  closes  of  the  plaintift":  the  plea 
traversed  the  right;  it  appeared  that  30  years  ago  the  plaintiff  had 
diverted  the  flow  of  water  from  an  ancient  pond  in  one  of  the  closes,  and 
had  carried  it  into  three  other  ponds,  and  discontinued  the  use  of  the  old 
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13ond,  which  has  since  become  filled  witli  rubbish  :  held,  that  he  had  nO't 
thereby  lost  his  old  right,  but  might  recover  for  such  a  diversion  of  the 
water,  as  prevented  it  from  flowing  out  of  the  weU  into  the  old  pond ;  and 
this,  although  the  case  opened  and  attempted  to  be  proved  at  the  trial 
was  that  of  a  right  to  the  supply  of  the  three  new  ponds.  And  per  Cur. 
S.  C,  if  the  claim  had  been  under  the  Prescription  Act,  the  right  would 
have  been  equally  unaffected  by  the  substitution  of  the  new  mode  of 
distributing  the  overflow  from  the  well.  Hale  v.  Oldroyd,  14  M.  &  W.  789. 
See  further,  ante,  pp.  835  et  seq. 


ACTION   FOR   DISTURBANCE   OF   PEW. 

This  action  is  now  rarely  brought. 

The  statement  of  claim  states  the  possession  of  a  messuage ;  the  right 
by  reason  thereof  to  use  a  pew  in  the  parish  church  during  service ;  and 
the  disturbance  of  the  right  by  the  defendant. 

Proof  of  the  right  to  a  pew.']  The  freehold  of  the  church  is  in  the 
persona  eccleske,  whether  rectur  or  vicar.  Com.  Dig.  P^ccles.  Persons  (C.  9), 
(C.  14).  Hence  the  right  of  others  to  occupy  seats  in  it  is  in  the  nature 
of  an  easement,  and  is  usually  claimed  by  prescription  or  faculty.  A  pew 
in  the  chancel  may  legally  belong  to  a  person  in  respect  of  the  ownership 
of  a  house,  or  may  belong  to  a  lay  rector,  but  a  pew  in  the  body  of  the 
church  can  only  be  acquired  by  virtue  of  a  faculty,  or  by  virtue  of  imme- 
morial possession,  i.e.,  by  prescription,  which  is  founded  on  the  notion  of 
there  having  originally  been  a  faculty.  Parker  v.  Leach,  L.  R.,  1  P.  C. 
312,  327.  The  right  to  a  pew  must,  except  in  the  case  of  the  rector  or 
vicar,  be  annexed  to  a  particular  messuage  or  dwelling-house,  and  not  to 
land.  Co.  Litt.  121  b,  122  a.  Mere  use  of  a  pew,  however  long,  if 
unconnected  with  a  particular  house,  is  not  sufficient  evidence  of  a  right. 
Stocks  V.  Booth,  1  T,  K.  428 ;  Maimvaring  v.  Giles,  5  B.  &  A.  356.  Nor 
can  the  right  be  severed  from  the  house  and  claimed  in  gross.  Pettman 
V.  Bridges,  1  Phill.  235 ;  and  see  Clifford  v.  Wicks,  1  B.  &  A.  498.  And 
even  where  the  occupiers  of  a  cert^un  house  have  used  a  pew  for  many 
years,  the  jury  are  not  hound  to  presume  a  faculty ;  Morgan  v.  Curtis,  3 
M.  &  Ry.  389 ;  but  they  will  be  justified  in  presuming  one ;  and  long 
possession,  without  proof  of  the  actual  origin  of  it,  will  be  evidence  of  a 
prescriptive  right  as  against  a  wrongdoer.  Griffith  v.  Matthews,  5  T.  R.. 
296  ;  Rogers  v.  Brooks,  1  T.  R.  431,  n.  Repairs  done  to  the  pew  by  the 
owner  of  the  house  are  evidence  of  a  prescriptive  annexation  to  the  house ; 
but  as  against  strangers,  such  proof  is  not  indispensable ;  for  it  may  have 
required  none  within  living  memory.  Kenrick  v.  Tat/lor,  1  Wils.  326  ^ 
Churton  v.  Freioen,  L.  R.,  2  Eq.  634.  See  Crisp  v.  Martin,  2  P.  D.  15- 
And  long  exclusive  possession,  and  repairs  done  by  the  occupier,  are 
evidence,  even  against  the  parson  and  churchwardens,  of  a  faculty, 
although  the  origin  of  the  ])ossession  gave  no  right.  Jlalliday  v.  Phillips, 
(1891)  A.  C.  228,  D.  P.  But  the  right  may  be  proved  by  other  acts  of  user, 
besides  repair.  Stileman-Gibburd  v.  Wilkinson,  (1897)  1  Q.  B.  749. 
The  right  may  be  ajjiiortioned  by  the  subdivision  of  the  house,  and  the 
occupier  of  the  apportioned  ])art  of  the  pew  may  then  sue  for  disturbance. 
Harris  v.  Drewc,  2  B.  &  Ad.  164. 

There  may  be  a  legal  prescriptive  right  to  a  pew  in  the  body  of  a 
church  enjoyed  in  respect  of  a  house  out  of  the  parish  ;  for  the  parochial 
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limits  may  liave  been  contracted  or  varied  within  time  of  memory. 
Lousley  V.  Ilai/ward,  I  Y.  &:  J.  5b3 ;  but  see  JJi/crlei/  v.  Wimlus,  5  B.  &  C.  1, 
and  tlie  law,  generally,  as  to  seats  in  cliurclies,  in  ITa/^er  v.  Gunner,  1 
Jlajxi^.  Consist.  Rep.  317. 

Where  the  right  is  enjoyed  only  under  the  usual  allotment  of  seats  by 
the  churchwardens,  no  action  lies  at  common  law  for  mere  disturbance  of 
the  scat.     Mainicaring  v.  Oiles,  ante,  p.  842. 

Where  some  attaclied  chapel  or  aisle  belongs  to  a  parishioner  or  stranger 
as  his  private  freehold  (as  may  happen,  Fuller  v.  Lane,  2  Add.  433 ;  Jlall's 
'■aw,  cited  2  Biilst.  240;  Gibs.  Cod.  221  ;  Cluipman  v.  Jones,  L.  K.,  4  Ex. 
273 ;  Norfolk,  Duke  of  v.  Arbuthtwt,  4  C.  P.  D.  2<J0;  5  C.  P.  D.  390,  C.  A.), 
the  remedy  is  by  action  of  trespass.  See  S.  C.  and  Action  for  trespass  to 
land — Evidence  of  possession,  fwst,  ji.  92ii.  In  such  a  case  the  chapel 
cannot  be  held  as  appendant  or  api>urtenant  to  a  house  or  land.  Chapman 
v.  Jones,  L.  1{.,  4  Ex.  281. 

The  freehold  of  pews  in  a  church,  built  under  a  private  act,  is  not  con- 
ferred on  the  owners  of  the  pews  unless  there  are  express  words  in  the 
act  to  that  cflect,  otherwise  they  take  a  mere  easement.  Brumjitt  v. 
Jtoberts,  L.  R.,  5  C.  P.  224 ;  (Jreenivay  v,  llocJdn,  Id.  235. 

It  seems  that  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  does  not  apply 
to  pews.     See  Crispi  v.  Martin,  ante,  p.  843. 

It  must  be  borne  in  mind  that  the  cases  above  cited  refer  to  pews  in 
jiarish  churches  built  before  the  year  1818.  Seats  and  pews  in  churches 
built  after  that  year  are  let  and  assigned  according  to  the  provisions  of 
58  G.  3,  c.  45,  ss.  75,  7G ;  3  G.  4,  c.  72,  ss.  23—25 ;  1  &  2  W.  4,  c.  38,  ss.  4, 
21,  22 ;  14  &  15  V.  c.  97,  s.  1 ;  and  19  &  20  V.  c.  104,  ss.  5—8. 


ACTION   FOR   DECEIT   AND   MISREPRESENTATION. 

An  action  will  lie,  in  respect  of  a  false  and  fraudulent  representation, 
made  by  the  defendant  to  the  })laintiff,  intended  to  be  acted  on  by  him, 
acd  on  which  he  has  acted,  and  thereby  sull'ered  damage.  Pasley  v.  Free- 
man, 3  T.  R.  51.  See  S.  C.,  2  Smith's  L.  Cas.  in  notis.  The  representa- 
tion must  be  as  to  an  existing  fact,  and  not  a  mere  expression  of  opinion. 
Bellairs  v.  Tucker,  13  Q.  B.  l3.  5G2.  A  statement,  however,  by  A.  of  his 
opinion  to  B.,  where  the  facts  are  known  better  to  A.  than  to  B.,  may 
involve  an  implied  statement  that  A.  knows  facts  to  justify  his  opinion. 
Smith  v.  Land  and  House  Property  Cor.,  28  Ch.  D.  7,  C.  A.  And  a  mis- 
statement of  the  intention  of  the  defendant  in  doing  a  j'ai'ticular  act  may 
be  a  misstatement  of  fact ;  Edgington  v.  Fitzmaurice,  29  Ch.  D,  459,  C.  A. ; 
for  "the  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his 
digestion;"  Id.  483, ^er  Bowen,  L.  J.  See  also  Levett  v.  Ilamblet,  (1901) 
2  K.  B.  72,  per  Romer,  L.J. 

It  is  now  settled  that  in  order,  apart  from  statute,  to  maintain  this 
action  there  must  be  proof  of  fraud :  a  false  statement  made  in  the  honest 
belief  that  it  is  true  is  not  sufficient:  Feek  v.  Derry,  14  Ai\  Ca.  337, 
D.  P. ;  aiasier  v.  Bolls,  42  Ch.  D.  436,  C.  A. ;  Ormrod  v.  Huth,  14  M.  &  W. 
G51,  Ex.  Ch. ;  for  there  is  no  such  thing  as  legal  fraud  in  the  absence 
of  moral  fraud.  Joliffe  v.  Baker,  11  Q.  B.' D.  255;  In  re  Banister,  12  Ch. 
D.  131,  147,  per  Brett,  L. J. ;  Peek  v.  Derry,  14  Ap.  Ca.  346,  356,  per 
Lds.  lirumwell  and  Fitzgerald.     "  And  making  a  false  statemi-nt  through 
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want  of  care,  falls  far  short  of,  and  is  a  very  different  thiuL^;  fiom  fraud,  and 
the  same  maj^  be  said  of  a  false  representation  believed  in,  bat  on  insuffi- 
cient grounds."  Id.,  per  Ld.  Herschell,  Avgun  v.  Clifford,  (1891)  2  Ch. 
•449,  C.  A.;  Loiv  v.  Bouverie,  (1891)  3  Ch.  82,  C.  A.  But  where  there  is 
a  legal  oblij^ation  on  the  part  of  the  defendant  to  the  plaintiff  to  give  him 
correct  information,  as  wliere  there  is  a  warranty,  or  an  estoppel  arises, 
the  defendant  maj''  be  liable  on  his  innocent  misstatements.  S.  C.  And 
a  false  statement  made  through  carelessness,  and  without  reasonable 
belief  that  it  is  true,  though  not  amounting  to  fraud,  may  be  evidence  of 
it ;  and  fraud  is  jiroved  wliere  it  is  shown  that  a  false  rejiresentation  has 
been  made  (1)  knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  reck- 
lessly, careless  whether  it  be  true  or  false ;  and  if  fraud  be  proved  the 
defendant's  motive  is  immaterial,- — it  matters  not  that  there  was  no 
intention  to  injure  the  person  to  whom  the  statement  was  made.  Peek 
V.  Derry,  14  Ap.  Ca.  369,  374,  per  Ld.  Herschell,  after  reviewing  all  the 
prior  cases  on  the  subject.  See  also  judgments  in  Le  Lievre  v.  Gould, 
(1893)  1  Q.  B.  491,  C.  A.,  cited  ante,  p.  800. 

A  misconception  of  law  by  the  plaintiffs,  owing  to  misrepresentation 
thereof  by  the  defendants,  will  give  no  right  of  action ;  EagJesfield  v. 
Londonderry,  Ms.  of,  4  Ch.  D.  693,  C.  A. ;  W.  N.  1878,  p.  98;  38  L.  T. 
303,  D.  P. ;  unless  the  misrepresentation  be  fraudulent ;  see  Hirscli- 
feld  V.  L.  Brighton  &  S.  C.  By.  Co.,  2  Q.  B.  D.  1,  cited  ante,  p.  663. 
Misrepresentation  by  directors  of  the  powers  conferred  on  them  by  the 
private  Act  of  Parliament  under  which  their  company  is  incorporated, 
made  knowingly,  is  actionable  if  damage  result  therefrom.  W.  London 
Commercial  Bank  v.  I\itson,  13  Q.  B.  D.  360,  C.  A. 

Where  the  proprietor  of  a  house  instructed  an  agent  to  obtain  a  tenant 
for  it,  without  telling  him  of  a  nuisance  which  lowered  the  value  of  the 
premises ;  the  agent,  in  answer  to  a  question  from  the  person  to  whom  the 
house  was  let,  said  there  were  no  objections  to  it;  it  was  held  that  there 
was  no  evidence  of  fraud  on  the  part  either  of  the  landlord  or  his  agent. 
Cornfoot  v.  Fowlce,  6  M.  &  W.  358.  But  where  a  contract  is  based  on  a 
material  statement  made  by  the  defendant,  innocently,  but  which  is  in  fact 
untrue,  the  contract  will  be  set  aside;  and  the  defendant  will  be  ordered 
to  return  money  ]>aid  him  thereunder  by  the  ])laiutilf  A.,  with  interest 
thereon,  Karherg's  case,  (1892)  3  Ch.  1,  C.  A. ;  JSiewbigging  v.  Adam,  34 
Ch.  D.  582,  C.  A.,  and  further  to  indemnify  A.  against  obligations  which 
A.  has  contracted  under  the  contract  set  aside,  as  in  the  case  of  a  partner- 
shij)  contract.  S.  C.  On  a])peal,  13  Ap.  Ca.  308,  D.  P.,  a  more  limited 
indemnity  was  prayed  for  and  decreed.  It  is  no  answer  to  such  rescission 
that  the  business  restored  is  worse  than  worthless.  S.  C.  And  the 
contract  being  rescinded,  the  defendant  cannot  recover  against  the  plaintiff 
for  goods  sold  or  money  lent  to  the  partnershiji.  S.  C.  See  further  as  to 
indemnity,  Whittington  v.  Scale  llayne,  82  L.  T.  49,  H.  1'.  (1900),  Ch.  As 
to  election  to  confirm  the  sale  see  Law  v.  Law,  post,  p.  845.  In  the  absence 
of  fraud,  however,  a  contract  will  not  be  set  aside  for  misrepresentation 
where  there  cannot  be  restitutio  in  integrum.  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A.  Nor  where  the  contract  has 
been  executed,  whether  it  be  for  the  sale  of  land,  Wilde  v.  Gibson,  1  H.  L. 
C.  605 ;  Brownlie  v.  Campbell,  3  Ap.  Ca.  936,  937,  per  Ld.  Selborne,  C. ; 
or  shares;  Seddon  v.  N.  E.  Salt  Co.,  (1905)  1  Ch.  320,  unless  there  has  been 
such  misdescription  as  is  suflicient  to  annul  the  whole  contract.  Debenhamv. 
Sawbridge,  (1901)  2  Ch.  98,  ante,  p.  330,  see  also  A.-G.  v.  Bay,  L.  R.  9  Ch. 
397.  Sec  further  Kennedy  v.  Panama  (0  B.  Mail  Co.,  L.  B.  2  Q.  B.  580, 
587,  jter  cur.,  cited  ante,  p.  014,  and  Dart,  V.  and  P.  7th  cd.,  pp.  807-8.  As  to 
how  far  it  is  the  duty  of  the  defendant  to  disclose  facts  known  to  him  allecting 
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the  subject-matter  of  llic  contract,  sec  Turner  v.  Green,  cited  ante,  p.  283. 
As  to  the  duty  of  a  jiartner  A.  to  his  co-partner  B.,  on  the  sale  hy  U.  to  A. 
of  B.'s  share  of  the  ])artnership  business,  to  disclose  all  he  knows  as  to  the 
partnershij)  accounts,  see  Laio  v.  Lav,  (1905)  1  Ch.  140,  (.'.  A. 

By  the  Partnership  Act,  IHOO,  53  &  54  V.  c.  39,  s.  41 :  "  Where  a  jMrtuer- 
shi[)  contract  is  rescinded  on  tlie  ground  of  the  fraud  or  misrepresentation  of 
one  of  the  parties  thereto,  the  jiart}"-  entitled  to  rescind  is,  without  prejudice 
to  any  other  right,  entitled  :  («)  to  a  lien,  on,  or  right  of  retention  of,  the 
surplus  of  the  ]iartnership  assets,  alter  satisfying  the  partnersliip  liabilities, 
for  any  sum  of  money  paid  by  him  for  the  ]iurchase  of  a  share  in  the  partner- 
ship and  for  any  cajiital  contributed  by  him,  and  is  (h)  to  stand  in  the  j)lace 
of  the  creditors  of  the  lirm  lor  any  payments  made  by  him  in  res])(ct  of  the 
partnership  liabilities,  and  (c)  to  be  indenmitied  by  the  person  guilty  of  the 
fraud  or  making  the  representation  against  all  the  debts  and  liabilities  of 
the  firm." 

In  the  case  of  fraud,  there  is  joint  and  several  liability  to  restore  money 
fraudulently  taken.  Ex  jjfe.  Adamsoii,  8  Ch.  D.  807,  815,  per  James,  L.J. 
See  also  53  &  54  V.  c.  31),  ss.  10—12,  ante,  pp.  510,  511. 

Where  fraud  is  relied  on,  it  must  be  distinctly  alleged  and  proved, 
although  it  is  not  necessary  to  use  the  word  fraud.  Davy  v.  Garrett,  7  Ch. 
D.  473,  481),  per  Thesiger,  L.  J,  And  the  words  "falsely  and  fraudulently," 
may  be  struck  out  of  the  statement  of  claim,  provided  there  is  a  good  cause 
of  action  left.  Thorn  v.  Biejland,  8  Exch.  725,  730;  22  L.  J.,  Ex.  243,  245, 
per  Parke,  B. ;  Sioinfen  v.  Chehm/ord,  Ld.,  5  H.  &  N.  890,  921;  29  L.  J., 
Ex.  382,  397. 

Where  K.,  by  fraudulent  misrepresentation,  induced  B.  to  do  an  act,  which 
in  consequence  of  such  misrepi'esentation  P>.  believed  to  be  innocent,  but 
which  was  in  fact  criminal,  B.  may  sue  A.  for  such  damages  as  he  has 
sustained  by  so  acting.  Jiurroics  v.  Jihodes,  (1899)  1  Q.  B.  81G.  See  also 
Dixon  v.  Faii'cus,  30  L.  J.,  Q.  B.  137.  Where  evidence  has  been  given,  that 
a  representation  was  made  by  the  defendant,  false  to  his  knowledge,  he  may, 
of  course,  as  in  other  cases,  be  called  as  a  witness  to  rebut  the  evidence,  not- 
withstanding the  decision  imputed  to  Jessel,  M.  ]!.,  in  Ifine  v.  Campion,  7 
Ch.  D.  344,  to  the  contrary.  See  observations  of  Ld.  BramweU  in  Peek  v. 
Derri/,  14  Ap.  Ca.  347. 

As  to  the  liability  of  the  executors  of  the  person  who  made  the  misrepre- 
sentation, vide  Part;  IIL     Actions  against  Executors,  jyost,  p.  1154. 

With  respect  to  the  liability  of  A.  for  the  fraud  of  another  person,  A.  is 
liable  for  the  fraudulent  representations  made  by  his  agent,  B.,  in  the  course 
of  carrying  on  A.'s  business,  for  his  benefit.  Barwick  v.  English  Joint 
Stock  Bank ;  Mackatj  v.  Commercial  Bank  of  Neiu  Bransioick ;  Swift  v. 
Jewshury,  cited  post,  p.  851 ;  Swire  v.  Francis,  3  Ap.  Ca.  106,  P.  C.  See 
also  Udell  v.  Atherton,  7  H.  &  N.  172;  30  L.  J.,  Ex.  337;  Archhold  v. 
Jlowth,  Ld.,  I.  P.,  1  C.  L.  608,  C.  P.;  and  notes  to  Fasley  v.  Freeman, 

2  Smith's  L.  C.     But  A.  is  not  liable  in  any  other  case.      Weir  v.  Barnett, 

3  Ex.  D.  32;  Weir  v.  Bell,  Id.  238,  C.  A.  Thus,  where  the  directors  of  a 
company  appoint  brokers  to  act  on  behalf  of  the  company,  the  directors  are 
not  liable  for  fraud  of  the  brokers  to  which  they  were  not  privy.  S.  CC.  : 
accoi-d.  Cargill  v.  Bower,  10  Ch.  D.  502,  explaining  Feck  v.  Gurncy,  L.  P., 
0  H.  L.  377.  Even  although  they  subsequently,  with  notice  of  the  fraud, 
receive  part  of  the  proceeds  thereof  in  payment  of  debts  due  to  them  from  the 
comjiany.  Weir  v.  Barnett,  supra.  But  in  Tim'  v.  Bell,  3  Ex.  D.  247, 
et  seq.,  C.  A.,  Cockburn,  C.J.,  and  Brett,  L.J.,  were  of  opinion  that  the 
defendants  would  in  the  latter  case  be  liable.  A  principal  A.,  is  not  liable 
for  fraudulent  misrepresentations  of  his  agent  B.,  which  are  imanthorized,. 
and  made,  not  for  A.'s  benetit,  but  for  B.'s  own  priva'e  ends.     See  British 
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Mutual  Banking  Co.  v.  Charnwood  Forest  By.  Co.,  and  otliur  cases  cited, 
post,  p.  849. 

As  to  the  liability  of  partners  for  the  representation  of  their  co-partner,  see 
the  Partnership  Act,  1890,  53  &  54  V.  c.  39,  ?s.  10—12,  ante,  pp.  510,  511.  By 
Id.  sect.  15,  "  an  admission  or  representation  made  hy  any  partner  concerning 
the  partnership  affairs,  and  in  the  ordinary  course  of  its  business,  is  evidence 
against  the  firm." 

A  false  statement  published  in  a  pros[)ectiis,  advertisement,  &c.,  with  the 
fraudulent  intention,  that  it  should  bi  read  and  acted  upon  by  the  plaintiff, 
will,  if  so  read  and  acted  on  by  him,  entitle  him  to  sue  for  the  damages  he 
has  sustained,  wliich  naturally  result  from  him  so  acting;  Gerhard  v.  Bates, 
2  E.  &  B.  476 ;  22  L.  J.,  Q.  B.  364 ;  Eichardson  v.  Silvester,  L.  E.,  9  Q.  B. 
34.  Thus  the  manager,  and  assistant  manager,  of  a  joint-stock  banking 
company,  were  helei  liable  for  fraudulent  statements,  contained  in  reports 
presented  by  the  directors,  at  the  annual  meetings,  to  the  shareholders,  where- 
by a  shareholder  was  induced  to  purchase  more  shares  in  the  bank.  Ctdlcn 
V.  Thomson's  'Trustees,  4  j\Iacq.  424.  Where  the  directors  of  a  mining 
company  caused  a  prospectus  to  be  circulated,  grossly  misrepresenting  the 
real  purchase-money  paid  for  the  sett,  so  as  to  convey  an  impression  of  great 
value,  they  were  held  liable  to  a  shareholder,  who  had  taken  up  shares  in  the 
company  on  the  faith  of  the  false  statements,  although  he  might  have  had 
other  inducements  to  buy.     Clarke  v.  Dickson,  6  C.  B.,  N.  S.  453 ;  28  L.  J., 

C.  P.  225 ;  Edgimjton  v.  Fitzmaurice,  29  Ch.  D.  459,  C.  A.  But  the  mis- 
representation must  be  shown  to  have  materially  influenced  the  plaintiff. 
S.  CC. ;  Moore  v.  Burke,  4  F.  &  F.  258,  cor.  Cockburn,  C.J. ;  Smith  v. 
Chadwick,  20  Ch.  D.  27,  C.  A. ;  9  Ap.  Ca.  187,  D.  P.;  Smith  v.  Land  and 
House  Property  Cor.,  28  Ch.  D.  7,  C.  A.;  and  see  Arnison  v.  Smith,  41  Ch. 

D.  348,  368,  C.  A.  As  to  the  effect  of  a  subsequent  circular  correcting  the 
misrepresentation,  vide,  S.  C.  Where  a  prospectus  contains  several  misstate- 
ment':, it  is  sufficient  that  it  influeiiced  the  plaintiff  as  a  whole.  Aaron's 
Reefs  V.  Ttviss,  (1896)  A.  C.  273,  280,  per  Ld.  Halsbury,  C. ;  McConnel  v. 
Wright,  (1903)  1  Ch.  546,  551,  per  Collins,  M.R.  As  to  the  advertisements 
which  injure  the  plaintiff's  tiade,  see  Ajello  v.  Worsley,  (1898)  1  Ch.  274. 
The  construction  of  the  written  representation  i',  as  in  other  cases,  for  the 
judge.     Bellairs  v.  Tucker,  13  Q.  B.  D.  562. 

The  right  of  action  by  a  shareholder  against  a  company,  in  respect  of 
fraudulent  misrepresentations  by  which  he  was  induced  to  take  worthless 
snares  of  the  company,  is  considered,  j;os^,  p.  1113. 

In  the  case  of  a  jjrospectus  or  notice  issued  by  the  promoters,  directors,  &c., 
of  a  Company,  registered  under  the  Companies  Act,  1862,  inviting  subscrip- 
tions to  shares  or  debentures  in  the  company,  which  prospectus  contains 
statements  in  fact  imtrue,  the  Directors'  Liability  Act,  1890  (53  &  54  V. 
c.  64),  s.  3,  in  general  provides  that  the  promoters,  &c.,  shall  be  liable  to  pay 
compensation  to  all  persons  who  shall  subscribe  for  any  shares,  Ike,  on  the 
faith  of  such  jirospectus,  Ike,  for  the  loss  or  damage  they  may  have  sustained 
by  reason  of  any  untrue  statement  therein,  with  provisos  enabling  the  pro- 
moters, &c.,  in  certain  cases  to  discharge  themselves  from  liability  by  proof 
of  reasonable  belief  in  its  truth.  Sect.  4  provides  for  the  indenmity  of  any 
person  whose  name  has  been  published  as  a  director,  not  being  such,  against 
damages,  costs,  &c.,  to  which  he  has  been  liable  in  consequence  of  such 
publications.  And  sect.  5  provides  for  contribution  between  directors,  as  to 
payments  to  which  any  one  of  them  may  become  liable  under  this  act.  As 
to  what  contribution  is  recoverable,  and  the  evidence  in  supj^ort  of  it,  see 
Shcpheard  v.  Bray,  (1906)  2  Ch.  235.  It  may  be  obtained  by  third-party 
proceedings  in  the  original  action:  sec  Gerson  v.  Simpson,  (1903)  2  K.  B. 
197,  C.  A.     See  as  to  contribution  generally,  ante,  pp.  594,  595. 
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Under  sect.  3  (1  n.)  ilirect(irs  will  be  liable  to  a  ])cr.si)n  who  has  siiflered 
(laiiiape  b}'  takin*^  shares  on  the  faitli  of  a  j)ros|)ectus  which  contains  untrue 
statements,  where  they  do  not  prove  that  they  had  reasonable  grounds  for 
believin;^  tlie  tiuth  of  such  statements;  Greenwood  v.  Leat/ier  Shod  Wheel 
Co.,  (I'JOO)  1  Ch.  421,  C.  A. ;  so  where  it  omits  a  statement  of  material  facts 
known  to  them,  but  wliich  they  believe  not  to  be  material.  Shejjherd  v. 
Broome,  (l'J04)  A.  C.  342,  D.  P.  Withdrawal  after  action  brought,  by  the 
director  of  his  consent  to  the  issue  of  the  pros|iectuses,  is  too  late.  Drinrfjhier 
V.  Wmxl,  (IH'J'J)  1  Ch.  393.  The  damap;es  must  be  connected  with  the  mis- 
representation. Jiroome  v.  Speak,  (1003)  1  Ch.  58G,  GIO,  per  Collins,  ^M.ll. 
'J'hey  are  limited  to  the  amount  jiaid  for  the  shares;  that  amount  in  pri/au 
facie  taken  to  be  the  equal  value,  at  the  date  of  allotment,  of  the  shares  havin<^ 
the  advantages  stated  in  the  prospectus;  the  damaj^es  are  the  diminution  of 
tiiat  value  owinp;  to  those  advantages  being  absent.  McCounel  v.  Wri<jltt, 
(1'.I03)  1  Ch.  54G,  C.  A.;  liroome  v.  Spcalc,  supra;  if  therefore  the  shares  are 
valueless  the  damages  are  the  whole  price  paid  for  them.  See  Twycross  v. 
Grant,  2  C.  P.  D.  4G9,  C.  A.  As  to  the  effect  of  ratification  of  a  prospectus 
issued  by  the  company  not  within  sect.  3  (2),  without  the  authority  of  the 
defendant  director  :  see  IToole  v.  Speake,  (1904)  2  Ch.  732.  The  action  is  for 
compensation,  not  for  a  jjenalty,  and  is  not  therefore  barred  by  the  lapse  of 
two  years.  Thomson  v.  Ld.  C/anmorris,  ante,  p.  757.  It  seems  that  the  action 
is  under  21  J.  1,  c.  16,  s.  3,  ante,  p.  G78,  barred  after  six  years  from  the  date 
of  the  plaintiffs  application  for  shares.  S.  C.  As  to  the  liability  under  this 
act  of  the  estate  of  a  deceased  director,  vide  post,  pp.  1154,  1155. 

The  Companies  Act,  1900,  (i3  &  G4  V.  c.  48,  s.  10  (replacing  the  Companies 
Act,  18G7,  s.  38),  prescribes  with  great  minuteness  the  particulars  that  must, 
in  the  case  of  every  company  registered  under  the  Com[)a;;ies  Act,  18G2,  be 
stated  in  every  prospectus  issued  by  or  on  behalf  of  the  company  "or  by  or 
on  behalf  of  any  person  who  is  or  has  been  engaged  or  interested  in  the 
i'ormatit)n  of  the  company,"  these  particulars  are  of  too  special  a  character  to 
be  set  out  here.  By  sect.  10  (5)  "  any  condition  requiring  or  binding  any 
applicant  for  shares  t)r  debentures  to  waive  compliance  with  any  requirement 
of  this  section  or  i)uri)orting  to  afi'ect  him  with  notice  of  any  contract  docu- 
ment or  matter  not  specifically  referred  to  in  the  prospectus  shall  be  void." 
By  sect.  10  (8)  "  Nothing  in  this  section  shall  limit  or  diminish  any  liability 
which  any  person  may  incur  under  the  general  law  apart  from  this  section." 
There  seems  little  doubt  that,  subject  to  certain  limitations  stated  in  sect.  10 
(7),  failure  to  comply  with  the  requirements  of  this  section,  renders  the 
persons  issuing  the  prospectus  liable  to  an  action  for  breach  of  a  statutorj' 
duty,  at  the  suit  of  any  person  who  having  taken  shares  on  the  faith  of  the 
])rospectus  has  sustained  loss  by  reason  of  such  non-compliance,  and  tliat  in 
such  action  the  amount  of  the  loss  is  recoverable  as  damages.  Cf.  Marshall  v. 
Morrison,  (1907)  W.  N.  28,  cor.  Warrington,  J. 

With  reference  to  fraudulent  misrepresentations,  made  to  persons  other 
than  the  plaintitf,  whereby  the  plaintiff  has  been  deceived,  the  rule  is,  that 
a  person  is  responsible  for  the  conseciuences  of  a  false  representation,  made 
by  him  to  auotlier,  on  which  a  third  person  acts,  provided  that  the  repre- 
sentation was  made  with  the  direct  intent  that  it  should  be  acted  on  by  such 
third  person,  in  the  tnanner  that  occasions  the  injury,  and  that  the  injury 
be  the  immediate  c  nsequence  of  the  representation:  Feek  v.  Gunieij,  L.  R., 
G  H.  L.  377,  412,  413,  per  Ld.  Cairns,  following  Barry  v.  Croskey,  2  J.  &  H. 
1,  23,  per  Wood,  V.-C.  Thus,  where  the  defendant  sold  a  gun  to  A.  "  for  the 
use  of  himself  and  his  sons,"  and  "  falsely  and  fraudulently  "  warranted  its 
soundness,  knowing  it  to  be  unsomul ;  the  defendant  was  held  liable  to  au 
action  by  A.'s  son,  for  an  injury  done  to  hini  by  its  bursting,  though  the 
contract  of  sale  was  between  A.  and  the  defendant  only.     Langridge  v.  Levy, 
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2  M.  &  W.  519  ;  Ex.  Ch.  4  M.  &  W.  337.  So,  where  the  directors  of  a  bank 
issued  a  report  known  by  them  to  be  lalse,  in  foiiu  addressed  to  the  share- 
holders, but  intended  for  the  information  of  any  person  desiring  to  deal  in 
the  sliares  of  the  bank,  and  the  plaintiff,  through  a  broker,  obtained  a  copy, 
and  was  thereby  induced  to  purchase  shares ;  it  was  held,  he  was  entitled  to 
sue  for  the  loss  he  had  thereby  suffered ;  Scott  v.  Dixon,  29  L.  J.  Ex.  02,  n. 
Where,  however,  the  act  of  the  plaintiff,  which  had  caused  him  the  injury,  is 
not  directly  induced  by  the  representation  of  the  defendant,  although  it  was 
made  by  him,  with  the  intent  that  it  should  be  so  acted  on,  no  action  will  lie. 
Peek  V.  Gurney,  L.  W.,  6  H.  L.  377.  Thus,  whei-e  the  prospectus  of  a 
company  was  issued,  containing  representations  intentionally  false,  and 
all  the  shares  were  thereupon  taken  up,  and  the  plaintiff,  relying  on 
those  representations,  after  wards  bought  shares  in  the  market,  and  thereby 
suffered  loss,  it  was  held,  that  the  plaintiff  could  not  sue  on  the  false  rei^re- 
sentations,  tor  as  he  had  not  received  the  prospectus  from  those  who  were 
answerable  for  it,  he  could  not  treat  them  as  made  personally  to  himself; 
;S.  C,  explaining  Gerhard  v.  Bates,  ante,  p.  846,  and  Scott  v.  Dixon,  sup^a, 
and  overruling  Bedford  v.  Bagshaiv,  29  L.  J.,  Ex.  59,  and  Bagshaw  v. 
Seymour,  Id.  62,  n.  See  also,  Barry  v,  Groskey,  ante,  p.  847.  It  is  otherwise, 
however,  if  such  prospectus  were  issued  for  the  purpose  of  influencing  the 
purchase,  bj-  the  plaintiff,  to  whom  it  was  sent,  of  shares  in  the  market,  and 
it  had  that  effect.  Andreivs  v.  Mockford,  (1896)  1  Q.  B.  372,  C.  A.  So, 
where  it  was  afterwards  supplemented  by  false  statements  to  the  same  effect 
on  which  the  plaintiff  took  action.     S.  C. 

An  incorporated  company  is  liable  to  an  action  for  the  fraudulent  mis- 
representation of  their  agent  acting  in  the  course  of  the  business  with  which 
the  company  has  entrusted  him,  and  for  their  benefit ;  Barwick  v.  English 
Joint-Stock  Bank,  L.  K.,  2  Ex.  259,  Ex.  Ch. ;  Mackay  v.  Gommercial  Bank 
of  New  Brunswick,  L,  R.,  5  P.  C.  394 ;  Swift  v.  Jewsbury,  L.  R.  9  Q.  B. 
301,  312, 2>ci'  Colericige,  C.J.,  Ex.  Ch.  ;  and  is  liable  in  damages,  at  any  rate, 
to  the  extent  to  which  the  company  has  profited,  by  the  fraudulent  repre- 
sentation of  the  agent.  Weir  v.  Bell,  3  Ex.  D.  244,  jjer  Bramwell,  L.J.  In 
Swift  V.  Jeivsbury,  supra,  the  dicta  of  Lds.  Chelmslord  and  Cranworth  in 
Addie  v.  TT".  Bank  of  Scotland,  L.  11.,  1  H.  L.,  Sc.  145,  158,  167,  to  the 
■effect,  that  the  action  could  be  brought  only  against  the  directors,  or  other 
agents,  v/ho  had  made  the  false  statements,  and  not  against  the  company, 
were  dissented  from,  and  it  was  pointed  out  that  they  were  not  material  to 
the  decision  of  the  case.  These  dicta  were  i'urther  explained  in  Houldsworth 
V.  City  of  Glasgoiu  Bank,  5  Ap.  Ca.  317,  D.  P.  See  further  National 
Exchange  Co.  (f  Glasgoiv  v.  Dreiv,  2  Macq.  103 ;  McGowan  v.  Dyer,  L.  R., 
8  Q.  B.  141 ;  and  cases  cited  Part  III.,  siih.  tit.  Actions  by  and  against 
companies — Special  defences  in  actions  for  calls— Fraud  and  misrcp)resentation, 
jjo.'it,  pp.  1107, 1108.  J'^vidence  of  similar  frauds,  committed  on  other  persons, 
by  the  same  agent  of  the  del'endant  company,  in  liie  same  manner,  with  the 
knowledge  and  for  the  benefit  of  the  conijwny,  is  admissible  to  prove  fraud. 
Blake  v.  Albion  Life  Assur.  Co.,  4  C,  P.  D.  94.  In  like  manner,  on  the 
question  of  fraud,  other  false  statements  in  the  same  business,  made  by 
defendant,  may  be  submitted  to  the  iury,  l)ut  not  as  distinct  causes  of  action. 
Ifuntingford  v.  Massey,  1  F.  &  E.  690.  And  the  defendant  may  show  repre- 
sentations made  by  him  to  otliers,  with  the  view  of  provuig  his  own  bona 
fides.  Shrewsbury  v.  Blount,  2.  j\I.  it  Gr.  475.  In  an  action  for  a  false 
representation  as  to  the  trustworthiness  of  W.,  the  defendant  having  l)een 
proved  at  about  the  time  of  the  representation,  to  liavc  bought  goods  from  W. 
under  cost  price,  was  allowed  to  ask  his  shopman,  ami  otlier  tradesmen  of  the 
town,  in  which  W.  carried  on  business,  as  to  their  belief  in  W.'s  trust- 
worthiness at  the  time  the  representation  was  made.    Sheen  v.  Bumpstead,  2  H. 
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&  C.  193;  02  L.  J.,  Ex.  271,  Kx.  Cli.  The  company  are  not  liable  where  the 
ajient  acted  hcyuiid  his  authority  for  his  private  ends,  and  not  lor  the  benefit 
of  the  company  ;  Jtritislt  Mutual  Banking  Co.  v.  Cliurnwood  Forest  Ity.  Co., 
18  Q.  n.  D.  7 1-i,  (,'.  A. ;  provided  the  act  be  not  within  the  scope  of  his  apparent 
aiitli(trit\%  sec  liuhun  v.  Gt.  FiiKjall  Consolidated,  (1904)  2  K.  13.  712,  per  C  A., 
atr.  (190G)  A.  C.  1j9,  D.  P.  See  also  George  Whitechurch  v,  Cavanagh,  post, 
p.  1120. 

The  plaintiff  must  prove  actual  damage  to  himpelf,  in  order  to  maintain 
the  action.     Ilgdc  v.  Buhner,  18  L.  T.  2&i,  E.  T.  1808,  C.  P. 

Damages."]  Costs  incurred  u])on  tlie  discovery  of  the  falsehood  of  a  repre- 
sentation, in  order  to  reverse  tlie  consequences  thereof,  are  too  remote  an 
injury  to  be  included  in  an  action  of  fraud.  S.  C.  See  further  as  to  damages, 
antCf  pp.  491  et  seq. 

Where  the  plaintiff  was  induced  by  the  fraud  of  the  defendant  to  take  up 
shares,  the  damages  recoverable  are  the  difference  between  the  price  paid  for 
them,  and  thuir  real  value  on  allotment ;  this  value  is  not  the  market  value ; 
it  may  be  ascertained  by  the  li.u;ht  of  subsequent  events,  e.g.,  the  estimated 
dividend  on  a  liquidation  of  the  company.  Peek  v,  Derry,  o7  Ch.  D.  541, 
C.  A.  (the  judgment  in  this  case  was  reversed  in  D.  P.  on  the  ground  that 
there  was  no  fraud;  14  Ap.  Ca.  337).  Thus,  where  the  shares  were  really 
worthless,  the  j)laintiff  recovers  the  full  amount  he  jiaid  for  them,  although 
they  had,  wlicn  he  took  them,  a  market  value.  Twycross  v.  Grant,  2  C.  P.  I). 
469,  C.  A.  The  plaintiff  is  not,  in  such  cases,  bound  to  realize  his  shares  in 
order  to  ascertain  his  damage.  S.  C.  ;  Fcek  v.  Derry,  supra.  Where,  how- 
ever, the  fraud  of  the  defendant  was,  that  he  induced  L.  to  believe  that  the 
rupee  paper,  which  L.  had  directed  him  to  buy,  was  bought  from  third 
persons,  whereas  the  defendant  sold  L.  rupee  paper  of  his  own,  the  damages 
were  held  to  be  the  difference  only,  between  the  price  L.  had  paid,  and  what 
he  would  have  received,  if  he  had  resold  it  in  the  market,  forthwith  after 
purchasing  it.  Waddell  v.  Blochey,  4  Q.  B.  D.  678,  C.  A.  The  plaintiff 
may  recover  damages  for  any  injury  which  is  the  direct  and  natural  conse- 
quence of  his  actimi  on  the  faith  of  the  defendant's  fraudulent  representations. 
Mullett  V.  Mason,  L.  R.,  1  C.  P.  559.  A  cattle  dealer  sold  the  plaintiff  a  cow. 
and  fraudulently  represented  it  was  free  tVom  infectious  disease  ;  tlie  plaintiff 
placed  it  with  live  others,  and  they  caught  the  disease  and  died  ;  it  was  held 
that  the  plaintilV  was  entitled  to  recover,  as  damages,  the  value  of  all  the  cows. 
S.  C.     See  also  Smith  v.  Green,  and  liandall  v.  Newson,  cited  ante,  p.  492. 

As  to  the  defendant's  liability  for  the  costs  of  an  abortive  action  the 
plaintiff  was  induced  to  bring  by  reason  of  the  defendant's  misrepresentation, 
see  Richardson  v.  Dunn,,  8  C.  B.,  N.  S.  655  ;  30  L.  J.,  C.  P.  44,  and  cases 
cited  ante,  p.  493. 

The  causes  of  action  under  this  head  are  various.  The  cases  which  most 
commonly  occur  in  practice  are  misi-epresentation  of  the  value  of  property, 
and  misrepresentation  of  solvency  or  character.  Actions  for  misrepresentation 
of  authority  have  been  considered  ante,  pp.  493  et  seq. 

Where  C.  bribes  A.  to  induce  his  principal  P.  to  buy  T.'s  goods  on  dis- 
advantageous terms,  and  A.  does  so  successfully,  P.  may  recnvcr  the  bribe 
from  A.,  and  also  sue  C.  alone,  or  A.  and  C.  jointly,  for  the  loss  he  has 
sustained,  without  allowing  any  deduction  in  respect  of  the  amoimt  recovered 
from  A.  Salford,  Mayor,  &c.  of  v.  Lever,  (1891)  1  Q.  B.  168,  C.  A.  See 
Grant  v.  Gold  Exploration,  tfcc.  Syndicate,  (1900)  1  Q.  B.  233,  C.  A. 

Perjury  causing  damage  to  the  ]ilaintiff  gives  no  ground  of  actiou,  whether 
it  be  committed  by  a  witness;  Damport  v.  Sympson,  Cro.  Eliz.  520;  or  a 
deponent  in  an  alVuiavit.     Eyns  v.  Sedgewicke,  C"ro.  Jac.  601. 
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Where  a  false  statement  was,  by  way  of  a  practical  joke,  made  by  the 
defendant,  D.,  to  the  plaintiff,  W.,  a  married  woman,  that  her  husband  had 
met  with  a  serious  accident,  intending  that  she  should  believe  it  to  be  true, 
and  she  did  so  believe,  and  therebj'^  sustained  a  severe  nervous  shock  causing 
her  illness,  it  was  held  that  W.  had  a  good  cause  of  action  against  D. 
Wilkinson  v.  Downton,  (1897)  2  Q.  B.  57.  Accord.  Dulieu  v.  White,  (1901) 
2  K.  B.  683,  per  Phillimore,  J. 

Misrepresentation  of  the  value  of  property  ."l  Most  of  the  cases  arising  from 
misrepresentation  in  the  value  of  property  will  be  found  ante,  pp.  843  et  seq. 
Wlicre  the  vendor  of  a  public-house,  fraudulently  misrepresents  the  amount 
of  business  done  in  it,  whereby  the  plaintiff  is  induced  to  buy  the  house,  an 
action  will  lie,  although  such  statement  was  not  contained  in  the  conveyance 
or  memorandum  of  the  bargain.  Dohell  v.  Stevens,  3  B.  &  C.  623 ;  Pihnore 
v.  Hood,  5  N.  C.  97.  Where  A.  agreed  to  sell  a  brewery  to  B.  or  his  nominee, 
on  the  basis  that  the  profits  had  been  of  a  certain  amount,  and  B.  agreed  to 
sell  it  to  C.  at  an  enhanced  price  without  any  stipulation  as  to  the  profits, 
and  A.  by  B.'s  direction  conveyed  it  to  C,  it  was  held  that  B.  and  C.  could 
not  join  in  suing  A.  to  set  aside  the  original  contract  on  the  ground  that  the 
profits  were  insufficient,  on  the  terms  of  returning  the  brewery,  for  B.  had  no 
interest  in  the  brewery,  and  C.  had  no  right  as  against  A.  Edinburgh  United 
Breweries  v.  MoUeson,  (1894)  A.  C.  96,  D.  P.  Where  the  promoter  P.  of  a 
company  is  liable  for  the  fraudulent  resale  to  it  of  property  bought  by  P.  for 
the  ])urpose  of  such  resale,  the  measure  of  damages  is  the  profit  so  obtained 
by  P.  In  re  Leeds  and  Hanley  Theatres,  &c.,  (1902)  2  Ch.  809,  C.  A.  See 
further,  ante,  p.  603. 

Where  a  chattel  is  sold  with  all  faults,  the  seller  is  not  hable  to  an  action 
in  respect  of  latent  defects,  which  he  knew  of,  without  disclosing  at  the  time 
of  sale;  Baylehole  v,  Walters,  3  Camp.  154;  Ward  v.  Ilohls,  3  Q.  B.  D,  150, 
C.  A. ;  4  A.  P.  Ca.  13,  D.  P. ;  unless  he  misrepresented  the  condition  of  the 
chattel,  so  as  intentionally  to  deceive  the  purchaser,  as  nn  individual,  or  as 
one  of  a  class,  or  one  of  the  public ;  S.  C. ;  3  Q.  B.  D.  157,  per  Bramwell,  L.J. ; 
Schneider  v.  Morris,  3  Camp.  506,  or  unless  he  used  means  to  prevent  the 
purchaser  from  discovering  its  condition;  S.  C. ;  in  either  of  which  cases  the 
vendor  would  be  liable. 

Misrep-esentation  of  solvoicy,  (f-c.J  An  action  lies  for  making  a  folse  and 
fraudulent  representation  of  the  character,  or  solvency  of  another  (under  cir- 
cumstances from  which  it  may  be  assumed,  that  the  jiarty  making  the  repre- 
.^entation,  intended  it  to  be  acted  ujon),  whereby  the  plaintiff  had  been 
induced  to  give  credit  to  him,  and  has  suffered  loss,  Pasley  v.  Freeman,  3 
'J'.  E.  51 ;  2  Smith's  L.  C. ;  Pontifex  v.  Biynold,  3  M.  &  Gr.  63. 

ByLd.  Tenterden's  Act  (9  G.  4,  c.  14),  s.  6,  "no  aciion  shall  be  brought, 
wliereby  to  charge  any  person  upon,  or  by  reason  of  any  representation,  or 
assurance,  made  or  given,  concerning  or  relating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the  intent  or  purpose, 
that  such  other  person  may  obtain  credit,  money,  or  goods  upon,*  unless  such 

*  Sic.  It  is  evident  that  some  mistake  lias  here  crept  into  the  parliament 
roll.  See  Lyde  v.  Barnard.  1  M.  A'  W.  101,  U^^,  Vl'A.  I.d.  Abinger,  C.B., 
tli(jught  that  the  word  "  upon  "  sliould  bo  rejected  as  surplusage:  YJ.  pp.  Vl^. 
J  21;  while  Parke,  B.,  suggested  that  words  sliould  be  truusposcd,  so  as  to  read 
thus : — *'  to  the  intent  or  purpose  that  some  otiier  jierson  may  obtain  money 
or  goods  upon  credit ; "  or  that  others  should  be  interpolated,  so  as  to  read 
thus: — "to  the  intent  or  purpose  to  oljtain  credit,  money,  or  goods  on  such 
reprenenlaiion." — /(/.  115,  116. 
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representation  or  assurance  be  made  in  writin;;,  signed  by  the  party  to  be 
cliarged  tiierewitli."  A  defence  under  tliis  section  must  now  be  pleaded 
.si)"cially.     See  ilulep,  1S33,  (>.  xix.,  r.  15,  ante,  p.  309. 

Wlien  the  defendant  ttiited  that  the  phiintiff  might  safely  trust  A.  B., 
because  the  defendant  had  the  title-deeds  of  an  estate  of  A.  B.,  this  was  held 
to  bo  within  the  above  section,  ^wanii  v.  Fhillips,  8  A<1.  ^  Ya.  -loT.  A 
representation  made  respecting  the  credit  of  a  firm,  of  which  the  defendant 
is  a  partner,  is  witliin  the  act.  Devaux  v.  ^teinkcJIcr,  6  N.  C.  84.  In  Lyde 
V.  Barnard,  1  ^I.  &:,  W.  101,  the  court  were  divided  on  the  point,  whether  a 
representation  tliat  the  life  estate  of  A.  B.  was  charged  with  only  three 
annuities,  was  a  representation  relating  to  the  credit  and  ability  of  A.  B., 
within  the  act.  See  further  Clydesdale  Bank  v.  Paton,  (IS'Jb)  A.  C.  381, 
1).  P.  If  the  false  representation,  signed  by  the  defendant,  substantially 
ci induced  to  the  obtaining  of  the  credit,  he  is  liable,  although  the  plaintiff 
might  possibly  have  been  influenced  by  other  representations,  which  are 
inadmissible,  through  not  being  in  writing.  Tatton  v.  Wade,  18  C.  B. 
371 ;  25  L.  J.,  C.  P.  240,  Ex.  Ch.  The  plaintiff  may  sue,  pn  a  fraudulent 
misrepresentation  made  to  his  bankers,  in  answer  to  questions  put  by  them 
at  his  refpiest,  and  acted  on  by  him.  Swift  v.  Jewshnry,  L.  R.,  'J  Q.  B.  301, 
Ex.  Ch. 

The  signature  of  an  agent  will  not  satisfy  the  section ;  S.  C. ;  nor  will 
that  of  the  manager  of  a  banking  co-partnership,  registered  under  7  G.  4,  c.  46  ; 
S.  C. ;  nor  of  a  company  under  the  Companies  Act,  18G2.  Hirst  v.  W.  Riding 
Union  Banking  Co.,  (1901)  2  K.  B.  5<)0,  C.  A.  And,  one  partner  signing  in 
the  name  of,  and  by  the  express  authority  of  his  firm,  will  make  himself  only, 
liable.     Mason  v.  ^Williams,  28  L.  T.  232,  Feb.  1873,  C.  P. 
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There  is  a  well-known  legal  distinction  between  written  and  spoken 
slander.  Slanderous  words  spoken  and  published,  but  not  committed  to 
writing,  are  actionable  only  when  they  charge  the  plaintitf  with  a  criminal 
offence  (vide  infra),  or  allege  that  he  has  a  disease  rendering  him  unfit  for 
society,  or  attack  him  in  relation  to  his  trade  or  calling,  or  when,  besides 
being  clearly  defamatory,  they  have  caused  to  the  plaintiff  some  particular 
damage,  or  by  the  Slander  of  "Women  Act,  1891  (54  &:  55  V.  c.  51),  in  the 
ease  of  a  woman,  that  they  impute  uncliastity  or  adulter}-.  But  in  the  case 
of  words,  published  by  writing,  it  is  onlj'  necessary  that  they  should  be 
calculated  to  degrade  or  disparage  the  plaintiff,  and  hold  him  up  to  hatred, 
ridicule,  or  contempt,  in  order  to  make  them  actionable.  As,  however,  the 
pleadings  in  cases  both  of  written  or  sj)oken  slander  are  often  very  similar,  it 
will  be  most  convenient  to  consider  the  evidence  of  defamation,  written  or 
s})oken,  under  one  general  heading. 

Words  imputing  to  the  plaintiff  a  criminal  offence,  for  which  he  was  liable 
to  imprisonment,  are  actionable,  even  although  the  offence  is  not  indictable. 
Wehb  v.  Beavan,  11  Q.  B.  D.  609. 

As  to  joinder  of  plaintiffs  in  this  action,  vide  ante,  pp.  89,  90,  and  Booth 
V.  Briscoe,  post,  p.  863. 

Judgment  for  the  defendant  in  an  action  on  part  of  one  connected  libel 
is  a  bar  to  another  action  brought  in  respect  of  another  part.  Macdouqall  v. 
Kniiiht,  25  Q.  B.  D.  1,  C.  A. 

Tlie  rules  as  to  opening  the  plaintiff's  case,  and  the  evidence  thereon,  when 
the  libel  is  denied  and  also  justified,  will  be  found  ante,  pp.  277,  278. 
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Proof  of  introductory  averment,  itc]  All  introductory  averments  essen- 
tial to  the  plaintiff's  case,  must  be  proved  when  denied  upon  the  pleadings. 
Where  the  words  are  alleged  to  have  been  spoken  of,  and  concerning,  the 
plaintiff,  in  a  particular  character,  and  are  only  actionable  as  having  been 
spoken  of  the  plaintiff  in  that  character,  such  character  must,  if  denied,  be 
proved ;  but  if  the  character  be  immaterial,  or  be  not  traversed,  no  evidence 
need  be  given  of  it.  Lewis  v.  Walter,  3  B.  &  C.  138,  n. ;  Cox  v.  Tliomason, 
2  C.  &  J.  361 ;  Rules,  1883,  0.  xix.,  rr.  15, 11,  ante,  p.  309.  And,  where  the 
words  themselves  admit  the  plaintiff's  character,  evidence  of  it  is  unnecessary. 
Yrisarri  v,  Clement,  3  Bing.  432 ;  vide  ante,  p.  66.  Where  the  plaintiff 
was  described  as  assistant  overseer,  proof  that  he  is  acting  in  that  capacity 
was  held  sufficient.  Cannell  v.  Curtis,  2  N.  C.  228.  Where  the  words  are 
spoken  of  several  plaintiffs  in  trade,  their  joint  trading  must  be  proved.  See 
Le  Fanu  v.  Malcolmson,  1  H.  L,  C.  637. 

The  21  &  22  V.  c.  90,  s.  27,  ante,  p.  512,  provides  means  of  proving  the 
plaintiff's  medical  qualification.  The  books  of  a  university  (duly  authenti- 
cated), conferring  the  degree  of  doctor  of  laws,  are  evidence  to  prove  that 
fact.  Moises  v.  Thornton,  8  T.  R.  303,  306,  307,  per  Ld.  Kenyon.  See  also 
Collins  V.  Carnegie,  1  Ad.  &  E.  695. 

In  order  to  prove  that  the  plaiotiff  is  a  solicitor  (where  the  libel  does  not 
admit  it),  an  examined  co]5y  of  the  roll  of  solicitors  is  sufficient.  So,  the 
book  from  the  master's  office,  containing  the  names  of  all  the  solicitors, 
produced  by  the  officer  in  whose  custody  it  is  kept,  is  good  evidence, 
together  with  proof  that  the  plaintiff  practised  as  a  solicitor  at  the  time 
of  the  libel.  R.  v.  Crossleij,  2  Esp.  526 ;  Lewis  v.  Walter,  3  B.  &  C.  138. 
The  certificate  need  not  be  produced,  if  the  libel  do  not  relate  to  it.  Jones 
V.  Stevens,  11  Price,  251.  The  stamp  office  certificate,  countersigned  by  the 
master  of  the  court,  was  held  sufficient  prima  facie  evidence  of  the  party 
being  an  attorney.  Sparling  v.  Haddon,  9  Bing.  11.  Since  the  6  efe  7 
V.  c.  73,  the  stamp  office  certificate  is  not  countersigned;  but  the  registrar's 
certificate,  indorsed  by  the  stamp  office,  or  a  copy  of  the  register  of  solicitors 
or  the  Law  List  would  seem  to  be  now  evidence.     Vide  ante,  p.  508. 

Where  the  title  to  the  particular  situation  is  not  the  subject  of  any 
express  documentary  appointment,  the  acting  in  the  situation,  is  of  course 
the  proper  evidence.  2  Stark.  Ev.,  3rd  ed.,  627.  And  when  the  plaintiff 
averred,  that  he  was  employed  by  "  The  New  England  Company,"  and  that 
the  libel  was  published  of  him,  in  such  employment,  it  was  held  sufficient  to 
prove  that  the  company  was  commonly  so  called,  though  that  was  not  its 
legal  name.     Rutherford  v.  Evans,  6  Bing.  451. 

Whether  the  words  are  sjyoken  of  the  plaintiff  in  a  particular  character  is 
for  the  jury;  Jones  y.  Littler,  7  M.  &  W.  423;  and  if  the  words  be  such,  as 
must  be  injurious  to  the  plaintiff  as  a  trader  (e.g.,  words  imputing  insolvency), 
it  is  then  needless  to  prove  them  spoken  of  him  as  such.  S.  C.  In  an  action 
for  saying  of  the  plaintiff  in  his  trade  of  a  brewer,  that  he  had  been  bankrupt 
at  C,  it  was  proved  that  he  had  been  a  brewer  at  O. ;  held,  the  place  where 
the  bankrupt  became  bankrupt  was  immaterial;  he  might  have  become  a 
bankrupt  whilst  a  brewer  at  0.  by  an  act  of  bankruptcy  committed  at  C. 
Hall  V.  Smith,  1  M.  &  S.  287;  Figgins  v.  Cogswell,  3  INI.  &  S.  369  ;  Ruther- 
ford V.  Evans,  supra. 

Words  Sfokcn  in  reference  to  the  plaintiff's  office,  trade,  or  business  must, 
in  order  to  be  actionable  per  sr,  either  show  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity,  &c.,  or  connect  the  imputation  with 
the  office,  &c.  Lumhy  v.  Allday,  1  (Jr.  &  J.  301 ;  Daiincey  v.  Ilol/oway, 
(1901)  2  K.  B.  441,  C.  A.  Thus,  words  im])Uting  incontinence  to  a  physician, 
Ayre  v.  Craven,  2  Ad.  &  K.  2;  or  a  clergyman,  unless  holding  a  benefice 
or  some  clerical  otfice,  &c.,  producing  temporal  profit ;  Uallwey  v.  Marshall, 
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9  Excli.  2'J4;  US  L.  -J.,  Ex.  TiS;  arc  not  actionable  p^i-  se.  Kor  beft>re 
stat.  ot  ifc  55  V.  c.  51,  a)ite,  p.  851,  were  words  impntins  incontinence  to 
a  school  mistress;  Wliarton  v.  Brook,  1  Ventr.  21,  ^cr  Twisden,  J.  And 
where  tlie  ofllce  is  one  of  honour  or  credit  only,  and  not  of  profit,  words 
showing  unfitness  are  not  actionable,  unless  it  be  such  as  to  render  the 
holder  liable  to  be  deprived  of  the  office.  Alexander  v.  Jenkins,  (18;(2)  1 
Q.  B.  7'J7,  C.  a.  On  the  other  hand,  words  imputing  dishonesty  or  malversa- 
tion in  such  an  office  are  actionable.  Booth  v.  Arnold,  (1895)  1  Q.  B.  571, 
C  A.  So,  to  say  of  the  master  of  a  forei^n-s^oing  ship,  ])ossesseil  of  a 
certificate  under  the  IMcrchant  Shipping  Act,  1894,  that  during  his  stay  at  a 
port  he  was  drunk,  ami  had  to  be  carried  to  his  boat  to  reach  his  vessel ; 
Irwin  V.  Brandwood,  2  H.  &:  (!.  9G0;  .')3  L.  ,J.,  Ex.  257  ;  or,  of  a  gamekeeper, 
whose  duty  it  is,  not  to  kill  foxes,  and  who  is  employed  on  the  teiTus  that 
he  should  not  kill  foxes,  that  he  killed  foxes;  Foulf/er  v.  Newcomh,  L.  H., 
2  Ex.  .">27 ;  is  actionable  without  special  damage.  See  JUdimj  v.  Smith, 
1  Ex.  D.  91,  cited  with  cumnicnt  thereon,  post,  p.  880. 

Froof  of  the  libel.]  The  plaintiff  must  set  out  the  actual  words  of  the 
libel,  it  is  not  sulVicient  to  state  merely  their  substance.     Harris  v.  Wa7're, 

4  C.  F.  D.  125.  A  mere  omission  in  setting  out  part  of  a  libel  is  not  fatal, 
unless  the  sense  C'f  that  whicli  is  set  out  is  thereby  varied;  Tahart  v.  Tippei-, 
1  Camp.  1553  ;  but  where  the  words  alleged  are  materiallj^  qualified  by  the 
context,  although  the  whole  is  libellous,  there  is,  subject  to  amendment,  a 
fatal  variance.     Baini/  v.  Bravo,  L.  J\.,  4  P.  C.  287  ;   Cartiurijhf  v.  Wright, 

5  B.  &  A.  615  ;  R.  v.  'tiolomon,  Ry.  &  M.  253 ;  Stace  v.  Griffith,  L.  11.,  2  P.  C. 
420;  Brembridcje  x.  Latimer,  12  W.  R.  878,  T.  T.  18G4,  0.  P. 

Where  the  original  libel  has  been  lost  or  destroyed,  secondary  evidence 
may  be  given  of  it;  Eainy  v.  Bravo,  supra;  unless  it  is  contained  in  a 
letter,  or  official  document,  which  is  privileged  from  production  on  the 
ground  of  public  policy,  in  which  case,  the  plaintiff  is  precluded  from  pro- 
ducing secondary  evidence  of  contents  of  that  document.  Da^vkins  v. 
Bokeby,  Ld.,  L.  R.,  8  Q.  B.  255;  Ex.  Ch.  and  other  cases  cited  ante,  p.  173. 
As  to  the  use  of  an  affidavit  of  defendant  filed  in  the  cause,  in  reply  to  an 
application  for  inspection,  as  an  admission  of  the  libel,  see  Bainij  v.  Bravo, 
supra. 

Whether  a  writing  is  a  libel  or  not,  is  a  question  for  the  jury,  and  the 
judge  is  not  bound  to  give  an  opinion  on  it ;  Baylis  v.  Lawrence,  11  Ad.  & 
E.  920;  but  the  proper  course  (and  the  usual  practice),  is  for  the  judge  to 
define  what  is  a  libel  in  point  of  law.  Parmiter  v.  Coupland,  6  M.  Sc  W. 
105.  And  it  may  be  defincjd  to  be  a  publicatiim,  without  justification  or 
lawful  excuse,  calculated  to  injure  the  reputation  of  another,  by  exposing  him 
to  hatred,  contempt,  or  ridicule.  Per  Parke,  B. ;  S.  C.  A  writing  may  be  a 
libel  on  a  private  person,  which  would  not  be  so  on  a  person  in  a  public 
character  or  office ;  lor  the  acts  of  public  men  which  concern  the  subject,  may 
be  lawfully  commented  upon,  without  malice;  but  to  impute  bad  or  corrupt 
motives  is  a  libel  in  either  case.  Id.,  and  see  CampheU  v.  Spottisivoode,  and 
Merivale  v.  Carson,  cited  post,  p.  873.  The  test  of  whether  a  writing  is  a 
libel  is  "  whether  under  the  circumstances  in  which  the  writing  was  published, 
reasonable  men,  to  whom  the  publication  was  made,  would  be  likely  to 
understand  it  in  a  libellous  sense,"  and  "  not  what  was  the  intention  with 
which"  it  was  pr.blished.  Capital  and  Counties  Bank  v.  Jlenty,  7  Ap.  Ca. 
741,  745,  782.  If  it  is  not  likely  so  to  be  understood,  there  is  no  evidence 
for  the  jury.  S.  C. ;  Xerill  v.  Fine  Art,  &c.  Co.,  (1897)  A.  C.  OS,  D.  P.  If, 
however,  the  words  sued  on  are  reasonably  susceptible  of  a  libellous  con- 
struction, thev  should  be  left  to  the  jury.  Hart  v.  Wall,  2  C.  P.  U.  146; 
JSimrnons  v.  Mitchell,  (>  Ap.  Oa.  150,  J.  C.     Words  imputing  suspicions  only 
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tb.it  the  plaintiff  has  committed  murder  are  not  actionable.  S.  C.  A  libel 
is  11  t  confined  to  \vritin<T  or  print,  but  may  be  expressed  by  pictures  or  signs. 
5  Kep.  125  b.  See  Carr  v.  Hood,  1  Camp.  35-i,n. ;  Da  Bost  v,  Beresford,  2 
Carap.  512  ;  Jef  tries  v.  Duncombe,  11  East,  226  ;  Monson  v.  Tussattds,  (1894) 
1  Q.  B.  671,  C.  A.  Fox's  Act  (32  G.  3,  c.  60)  appHes  only  to  criminal  trials. 
Baylis  v.  Lawrence,  ante,  p.  853,  ^jer  Ld.  Denmau,  C.J. 

In  Fray  v.  Fray,  17  C.  B.,  N.  S.  603 ;  34  L.  J.,  C.  P.  45,  the  defendant, 
the  plaintift's  brother,  wrote  a  letter  in  which  he  charged  her,  with  having 
unnecessarily  made  him  a  jmrty  to  a  chancery  suit,  and  said  that  it  was  a 
pleasure  to  her  to  put  him  to  all  the  expense  she  could ;  it  was  held  that 
there  was  evidence  of  a  libel  for  the  jury.  To  write  of  a  clergyman  that  he 
came  to  the  performance  of  divitie  service  "in  a  towering  passion,"  and  that 
"  his  conduct  is  calculated  to  make  infidels  of  his  congregation,"  is  libellous. 
Walter  v.  Brogden,  19  C.  B.,  N.  S.  85.  So  to  charge  a  man  with  ingratitude 
is  libellous  ;  Cox  v.  Lee,  L.  R.,  4  Ex.  284 ;  or  to  write  that  a  person  was  at 
a  1  ast  time  in  pecuniary  difficulties,  although  it  be  also  stated  that  those 
difficulties  have  been  surmounted.  Id.,  per  Kelly,  C.B,  A  charge  maybe 
libellous,  notwithstanding  the  facts  upon  which  it  is  founded  are  also  stated, 
and  they  do  not  support  the  charge.  Id.  It  is  a  libel  to  publish  in  a  news- 
paper a  story  of  the  plaintiff,  calculated  to  make  him  ludicrous,  though  he  may 
have  previously  told  the  same  story  himself.     Cook  v.  Ward,  6  Bing.  409. 

In  Evans  v.  Harlow,  5  Q.  B.  624,  the  declaration  alleged  that  the 
plaintiff  carried  on  the  trade  of  an  engineer,  and  sold,  in  the  way  of  his  trade, 
goods  called  "  self-acting  tallow  syphons  or  lubricators,"  and  the  defendant 
published  of  the  plaintiff  in  his  said  trade  and  as  such  inventor  as  follows: — 
"  This  is  to  caution  parties  employing  steam  power  from  a  person,  offering 
what  he  calls  self-acting  tallow  syphons  or  lubricators,  stating  that  he  is  the 
sole  inventor,  manufacturer,  and  patentee,  thereby  monopolizing  high  prices 
at  the  expense  of  the  public.  R.  Harlow"  (the  defendant)  .  .  .  "takes  this 
opportunity  of  saying  that  such  a  patent  does  not  exist,  and  that  he  has  to 
ofl'er  an  improved  lubricator,"  &c.  .  .  .  "Those  who  have  already  adopted 
the  lubricators  against  which  R,  H.  would  caution,  will  find  that  the  tallow 
is  wasted  instead  of  being  effectually  employed  as  professed ;  "  these  expres- 
sions being  explained  by  appropriate  innuendoes ;  it  was  held  that  the  words 
were  not  a  libel  on  the  plaintiff,  either  generally,  or  in  the  way  of  his  trade, 
but  were  only  a  reflection  on  the  goods  sold  by  him,  which  was  not  actionable 
without  si)ecial  damage.  Accord.  White  v.  Mellin  and  Huhhock  &  Sons  v. 
Wilkinson,  cited  post,  p.  880.  But  where  the  defendant  wrote  of  a  bag, 
introduced  under  the  title  of  the  "Bag  of  Bags,"  by  the  plaintiffs,  "the  title 
we  tliink  very  silly,  very  slangy,  and  very  vulgar;  and  which  has  been  forced 
on  the  notice  of  the  public  ad  nauseam,^'  it  was  held  (by  Mellor  and 
Hannen,  JJ.,  dissent.  Lush,  J.)  to  be  a  questioii  for  the  jury  wdiether  this 
language  Avas  not  libellous,  as  casting  an  imputation  on  the  plaiutifl''s 
conduct  in  their  business.  Jenner  v.  A^Beckett,  L.  K.,  7  Q.  B.  11.  So  it 
is  a  question  for  the  jury  whether  the  term  "Ananias"  applied  to  a  news- 
paper, was  intended  to  impute  wilful  falsehood  to  the  manager  and  proprietor, 
or  was  used  merely  in  an  extravagant  sense.  Australian  Newspaper  Co. 
V.  Bennett,  (1894)  A.  C.  284,  J.  C.  See  Ratcliffe  v.  Evans,  cited  post, 
p.  880. 

Where  in  an  action  by  an  author  for  an  alleged  libel  in  a  criticism  of  his 
book,  there  is  nothing  in  the  libel  which  does  not  relate  to  the  book,  and  the 
only  question  is  whaiher  the  criticism  is  fair,  the  book  must  be  put  in  by 
the  paity  who  desires  to  comment  on  it,  and  it  seems  that  unless  the 
criticism  is  necessirily  on  the  foce  of  it  unfair,  the  book  is  part  of  the 
lilaintiffs  case.  Strauss  v.  Francis,  A  F.  it  F.  9;J9,  per  Krle,  C.J. ;  S.  C, 
Id.,  1107,  per  Cockburn,  C.J. 
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A  coii)oriition  (as  a  railway  cuiiii)aiiy)  may  be  guilty  of  publi-hing  a  libel, 
and  malice  in  law  is  presumecl.  Whitfield  v.  ,S'.  K.  Jhj.  Co.,  E.  B.  ife  K,  115; 
27  L.  J.,  Q.  B.  221);  Gwijnu  v.  Id.,  18  L.  T.  7^8,  cor.  (J.ickburii,  C.J. 
Such  libel  may  be  published  V)y  its  servant,  acting  in  the  courHe  of  his 
eTuployment.  Citizen's  Life  Asaur.  Co.  v.  JJrown,  cited  post,  p.  8(J0.  An 
incurporati'd  trading  company  may  sue  in  respect  of  a  libel  calculated  to 
injure  it  in  the  way  of  its  business,  without  showing  special  damage  ;  >S'.  Iletton 
Coal  Co.  V.  N.  E.  News  Assoc,  (1894)  1  Q.  B.  133,  C".  A.;  even  thou^rh  the 
defendant  is  a  member  of  the  conipany.  Metropolitan  Omnibus  Co.  v. 
Hawkins,  4  H.  &  N.  87 ;  28  L.  J.,  Ex.  201.  But  a  corporation  cannot  sue 
for  an  alleged  libel  merely  ail'ecting  the  personal  reputation  of  the  corporators  ; 
thus  a  municipal  corporation  cannot  sue  on  a  writing  charging  it  with  cor- 
ruption and  bribery,  as  it  cannot  be  guilty  of  tliese  in  its  cor[;orate  capacity. 
Manchester,  Mayor,  Jkc.  of  v.  Williams,  (18!»1)  1  Q.  B.  94. 

Proof  of  puhlication  of  libel  by  defendant."}  A  written  libel  is  published 
when  it  is  maliciously  repeated  or  sung  in  the  presence  of  others,  or  when 
the  libel  or  any  ])art  thereof  is  delivered  over  to  scandalize  the  party.  5  Rep. 
125  a.  Proof  that  the  libel  produced  is  in  the  defendant's  handwriting, 
is  said  to  be  presumptive  evidence  of  publication,  so  as  to  throw  proof 
of  non-publication  upon  him;  li.  v.  Beare,  1  Ld.  Raym.  417;  LamVs  case, 
9  Rep.  59  b.  But  see  the  arguments  in  II.  v.  Burdett,  3  B.  &  Ad.  717 ; 
and  4  B.  &  Ad.  95;  and  a  libel  may  be  found  under  circumstances  which 
preclude  such  jiresumption.  There  is  publication  of  a  libel  where  defamatory 
matter  is  dictated  by  the  defendant  to  his  clerk,  who  takes  it  down  in  short- 
hand, and  makes  a  full  copy.  Bullman  v.  Walter  Hill  &  Co.,  (1891)  1  Q.  B.  j 
524,  C.  A.  So,  where  a  clerk  takes  a  press  copy  thereof.  S.  C.  Printing 
a  libel,  unless  qualified  by  circumstances,  is  said  to  he,  prima  facie,  a  publish- 
ing, for  it  must  be  delivered  to  the  compositors  and  the  other  subordinate 
workmen  ;  Baldwin  v.  Eljyhinstone,  2  W.  Bl.  1038 ;  but  this  proposition  is 
denied  in  Watts  v.  Fraser,  7  Ad.  &  E.  223.  Indeed  the  mechanical  work  of 
compositors,  and  the  division  of  labour  among  them,  almost  ])recludes  the 
presumption,  that  any  of  them  have  obtained  any  knowledge  of  the  sense  of 
what  they  are  composing,  and  it  has  been  held,  that  where  a  document  has  to 
be  circulated  among  a  great  number  of  jjersons,  the  fact  of  the  document  being 
printed  for  this  purpose  only,  does  not  amount  to  a  publication  of  it.  Laivless 
V.  Anglo-Erjiiptian,  &c.  Co.,  L.  R.,  4  Q.  B.  262.  Sec  post,  p.  870.  As  to 
publication  by  a  telegraphic  message  or  post  card,  see  Williamson  v.  Freer,  and 
Sadgrovev.  Ifole,2'>ost,  p. 8G7.  A  libel  may  be  published  in  a  letter  to  a  third 
person ;  but  the  publication  of  a  libellous  letter  to  the  plaintiff  alone,  though  it 
may  be  the  subject  of  an  indictment,  is  not  a  publication  to  support  an  action. 
Fhillips  V.  Janscn,  2  Esp.  G24.  Where,  however,  the  libel  was  contained  in  « 
a  letter  sent  by  the  defendant  to  the  plaintiff,  and  opened  by  his  clerk,  and/ 
the  defendant  knew  that  the  plain tilFs  letters  were  usually  opened  bj^  his] 
clerk,  this  is  evidence  of  a  publication.  Delacroix  v.  Theuenot,  2  Stark.  63; 
Ftdlman  v.  Walter  Ilill  &  Co.,  supra.  In  Fox  v.  Broderick,  14  Ir.  C.  L.  R. 
453,  the  defendant  by  mistake  misdirected  a  letter  intended  for  the  plaintiff, 
and  containing  the  libel,  so  that  it  reached  one  K. :  it  was  held  that  there 
was  sufficient  evidence  of  publication,  and  that  it  did  not  avail  the  defendant 
that  he  had  no  intention  of  giving  the  plaintiff  a  cause  of  action.  So,  where 
the  libel  was  delivered  to  an  agent  of  the  plaintifT,  sent  by  him  to  buy  it. 
Brunswick,  Dk.  of  v.  Ilarmer,  14  Q.  B.  185.  Sending  the  libel  in  a  letter 
addressed  to  the  wife  of  the  person  libelled  is  a  sufticient  publication.  Wcnman 
v.  Ash,  13  C.  B.  836 ;  22  L.  J.,  C.  P.  190.  I5ut  showing  it  by  the  defendant 
to  his  own  wife  is  not  publication.      Wennhak  v.  Morgan,  20  Q.  B.  D.  635. 

A  letter  containing  a  libel  was  proved  to  be  in  the  handwriting  of  the 
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defendant ;  to  have  beeu  addressed  to  a  third  party  iu  Scotland  ;  to  have  been 
received  at  an  intermediate  post-office,  on  the  passage  to  Scotland,  to  be 
forwarded  thither,  and  was  produced  at  the  trial  Avitli  the  proper  postmarks, 
and  the  seal  broken;  this  was  held  sufficient  evidence  of  a  publication  to  the 
person  to  whom  it  was  addressed.  Warren  v.  irarren,  1  C.  M.  &  R.  250. 
Showing  a  copy  of  a  libellous  caricature  to  another,  at  his  request,  is  said  to 
have  been  held,  not  sufficient  evidence  of  publication  to  support  an  action, 
though  the  decision  has  been  doubted.  Smith  v.  Wood,  3  Camp.  323.  The 
delivery  of  a  libellous  ]iamphlet,  by  tlie  governor  of  a  colony,  to  his  attorney- 
general,  not  for  any  official  purpose  is  a  publication.  Wi/att  v.  Gore,  Holt, 
N.  P.  299.  The  sale  of  a  libel  in  a  defendant's  shop,  by  his  servant  or  agent 
there,  for  the  defendant's  benefit,  is  a  publication  by  the  defenrlant,  though 
he  was  not  privy  to  the  contents  or  sale.  Com.  Dig.  Libel  (B.  1).  So  is  the 
circulation,  by  the  proprietor  of  a  circulating  library,  of  a  book  pontuniug  a 
libel.  Vizetelly  v.  Mudie's  Select  Library,  (1900)  2  Q.  B.  170,  C.  A.  But  it 
is  otherwise  where  the  defendant's  ignorance  of  its  contents  was  not  due  to 
negligence  on  his  part,  and  he  did  not  know,  and  had  no  grounds  for  sup- 
posing that  the  publication  was  likely  to  contain  libellous  matter.  Emmens 
V.  Pottle,  16  Q.  B.  D.  354,  C.  A.  The  delivery  of  a  newspaper  to  an  officer 
at  the  stamp  office,  was  a  sufficient  publication  to  sustain  an  indictment. 
i?.  V.  Amphlit,  4  B.  &  C.  35.  Proof,  that  the  defendant  accounted  with  the 
officer  of  stamps,  for  the  duty  on  advertisements  in  the  paper  in  question,  was 
evidence  of  publication.  Cooh  v.  Ward,  6  Bing.  409.  Evidence  that  the 
libel  was  written  by  the  defendant's  daughter,  who  was  authorized  to  make 
out  his  bills  and  write  his  general  letters  of  business,  is  not  sufficient  to  charge 
the  defendant;  unless  it  can  be  shown  that  such  libel  was  written  with  the 
knowledge,  or  by  the  procurement  of  the  defendant.  Harding  v.  Greening, 
1  B.  Moore,  477. 

In  order  to  show  that  the  defendant  had  caused  a  libel  to  be  inserted  in 
a  newspaper,  a  witness  was  called  who  proved  that  he  had  given  a  written 
statement  to  the  editor,  which  had  been  communicated  by  the  defendant 
for  the  purpose  of  sucli  publication ;  and  that  the  statement  in  the  newspaper 
produced  was  exactly  the  same,  with  the  exception  of  one  or  two  slight 
alterations  not  affecting  the  sense;  it  was  held  that  what  the  witness  so 
published,  might  be  considered  as  published  by  the  defendant,  but  that  the 
newspaper  could  not  be  read  in  evidence,  without  producing  the  written 
statement  delivered  by  the  witness  to  the  editor.  Adams  v.  Kelly,  Ry.  &  M. 
157.  So,  Avhere  a  man  makes  a  request  to  another  to  publish  defamatorj- 
matter,  of  which  for  that  purpose  he  gives  him  a  statement,  whether  in 
full  or  in  outline,  acd  the  agent  publishes  the  language  to  some  extent  as 
his  own,  the  man  making  the  request  is  liable  to  an  action  as  tlie  publisher. 
Parlces  v.  Frescott,  L.  R.,  4  Ex.  169,  Ex.  Ch.,  per  Smith,  Keating,  and 
Hannen,  JJ.,  following  S.  C,  and  11.  v.  Cooper,  8  Q.  B.  533,  and  allowing 
the  excei)tiou  to  the  ruling  of  Martin,  B.,  at  the  trial.  In  this  case  Byles 
and  Mellor,  JJ.,  dissented  from  the  judgment  of  the  court,  and  followed 
the  ruling  of  Martin,  B.,  on  the  ground,  that  no  evidence  was  given  of  any 
direction  by  the  defendants,  to  publish  the  precise  words  set  out  in  the 
declaration,  or  to  publish  any  part  of  the  libel,  either  as  set  out  in  the 
declaration,  or  as  laid  in  extenso  before  the  jury,  and  tlmt  therefore  no  amend- 
ment could  cure  the  variance.  In  Parlces  v.  Prescott,  supra,  the  libel  con- 
sisted in  the  publication  by  the  local  newspapers,  of  defamatory  s])eeche& 
spoken  at  a  meeting  of  the  board  of  guardians,  where  reporters  for  those 
newspapers  were  present.  During  the  discussion  the  defendant  E.,  who  was 
l)resent  at  the  meeting,  said,  "  He  hojied  the  local  press  would  take  notice 
of  this  very  scandalous  case,"  and  requested  the  defendant  P.,  who  was 
chairman,  to  give  an  outline  of  it ;  this  P.  d'd,  and  in   the  co'irse  of  his 
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statement  rcniiukcil,  "I  am  jilad  gentlemen  of  the  press  arc  in  tlie  room,  and 
]  hope  they  will  take  notice  of  it."  UiK)n  which  K.  said,  "And  so  do  1"; 
P.  also  said,  "He  hoped  jmblicity  would  be  given  to  the  matter."  It  was 
])roved  that  the  libel  was  a  correct  but  a  condensed  rej)ort  of  what  was  said 
at  the  meeting  and  taken  down  by  tlie  rei)ortors.  This  was  lu-ld  to  be 
evidence  of  a  publication  of  the  libel  by  both  E.  and  P.  See  Farso7is  v. 
Siii'f/cy,  -i  F.  &  F.  2-17.  A  jiaper  in  the  defendant's  handwriting,  found  in 
the  house  of  the  editor  of  the  newspaper,  in  which  the  libel  appeared,  is 
evidence  against  the  defendant,  though  ]iartially  erased  and  altered  (in 
immaterial  i)arts)  in  the  printed  i)a])er.  Tarphij  v.  Blahey,  2  X.  C.  437. 
When  a  libel  has  been  ]irintcd  by  the  defendant's  order,  and  he  has  taken 
away  some  of  tlie  impressions,  one  of  those  left  by  him,  with  the  printer,  may 
be  read  in  evidence  against  him,  without  notice  to  produce  the  impressions 
he  took  away,  as  they  are  all  equally  originals,  li.  v.  Watson,  2  Stark.  129. 
The  sale  of  each  copy  of  a  printed  libel  is  a  distinct  publication,  li.  v.  Carlih, 
1  Chitty,  451 ;  Brunswick,  Dh.  ofx.  Ilarmer,  14  Q.  B.  185. 

The  publication  of  a  libel  may  likewise  be  proved  by  the  admission  of  the 
defendant.  Where  the  defendant  admitted  that  he  was  the  author  of  a  printed 
libel,  "errors  of  the  press  and  some  small  variance  only  excepted,"  Pratt,  C.J., 
received  this  as  evidence  of  publication,  and  put  it  to  the  defendant  to  prove 
material  variances.     R.  v.  Hall,  Str.  41G. 

Proof  of  fuhlication  in  newspapers."]  Under  stat.  6  &  7  W.  4,  c.  76,  s.  19, 
re-enacted  by  stat.  32  &  33  V.  c.  24,  s.  1,  and  sched.  2,  discovery  can  for  the 
]mrposes  of  this  action  be  obtained  by  interrogatories  "  of  the  name  of  anj' 
person  concerned  as  printer,  publisher,  or  proprietor  of  anj'-  newspaper,  or 
of  any  matters  relative  to  the  ]irinting  or  publishing  oi  any  newspaper.'" 
Fisher  v.  Owen,  8  Ch.  D.  G45 ;  Allliuscii.  v.  Labouchere,  3  Q.  B.  D.  054,  C.  A. ; 
for  the  above  section  will  prevent  the  defendant  from  objecting  to  answer,  on 
the  ground  that  the  answer  might  criminate  him. 

The  pro])rietorship  of  a  newspaiwr  may  also  be  proved  luider  the  News- 
paper Libel  and  Registration  Act,  ]S81  (44  &  45  V.  c.  60).  Sect.  8  establishes 
a  register  of  the  proprietors  of  newspapers  under  the  superintendence  of  the 
PiCgistrar  of  Joint  Stock  Companies,  or  such  person  as  the  Board  of  Trade 
may  authorize  in  that  behalf;  see  sect.  1.  Bj'  sect.  9,  on  or  before  July  31st 
in  each  j^car  the  printer  and  publishers  of  every  newspaper  are  to  make  a 
return  to  the  registry  office  (i.e.,  the  principal  office  of  the  registrar,  see 
sect.  1),  of  the  title  of  the  newspaper,  and  the  names  of  all  the  proprietors  of 
such  newspaper,  together  with  their  respective  occupations,  places  of  business, 
if  any,  and  places  of  residence.  Sect.  11  provides  for  a  return  showing  any 
change  of  interest.  Bj'  sect.  13,  these  returns  the  registrar  is  to  register,  in 
"  the  register  of  newspaper  projirietc^rs."  B}'  sect.  15,  "  Every  copy  of  an 
entry  in,  or  extract  from,  the  register  of  newspaper  proprietors,  purporting  to 
be  certified  by  the  registrar,  or  his  deputy  for  the  tinu!  being,  or  under  the 
official  seal  of  the  registrar,  shall  be  received  as  conclusive  evidence  of  the 
contents  of  the  said  register  of  newspaper  proi)rietors,  so  far  as  the  same 
appear  in  such  cojij'  or  extract,  without  proof  of  the  signature  thereto,  or  of 
the  seal  of  office,  allixed  thereto,  and  every  such  certified  copy  or  extract,  shall 
in  all  proceedings,  civil  or  criminal,  be  accepted  as  suilicient  p?"U/j«  facie 
evidence  of  all  the  matters  and  things  thereby  ajjpearing,  unless  and  until  the 
contrary  thereof  be  shown."  Sect.  7  authorizes  the  i3oard  of  Trade,  when 
inconvenience  would  arise  I'rom  the  registry  of  all  the  names  of  proprietors,  to 
authorize  the  registration  in  the  name  of  some  one  or  more  resjionsible  repre- 
sentative proprietors.  By  sect.  18,  these  provisions  do  not  a[>ply  to  the  case 
of  any  newspaper  belonging  to  a  company  incorporated  under  the  Companies 
Acts,  1862  to  1879.     i3y  sect.  1,  the  "word  'newspaper'  shall  mean  any 
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paper  containing  public  news,  intelligence,  or  occurrences,  or  any  remarks,  or 
observations  therein,  printed  for  sale,  and  published  in  En<iland  or  Ireland 
periodically,  or  in  parts  or  numbers  at  intervals  not  exceeding  26  days,  between 
the  publication  of  any  two  such  papers,  parts,  or  numbers,  also  any  paper 
printed  in  order  to  be  dispersed,  and  made  public,  weekly,  or  oftener,  or  at 
intervals  not  exceeding  26  days,  containing  only,  or  principally  advertisements." 
In  the  absence  of  a  certificate  of  proprietorship  of  the  defendant  or  of  dis- 
covery or  admission,  it  will  be  necessary  to  prove  that  the  newsimper  "was 
piu'chased  cf  the  defendant,  or  at  any  house,  shop,  or  office  belonging  to  or 
occupied  by  the  defendant,  or  bj^  his  servants  or  workmen,  or  where  he  may 
usually  carry  on  the  business  of  printing  or  publishing  such  newspaper,  or 
where  the  same  may  be  usually  sold."     !See  6  &  7  W.  4,  c.  76,  s.  8. 

Proof  of  the  spcahimg  of  the  slander.']  Though  the  ]ilaiutiff  need  not  prove 
the  speaking  of  all  the  words  laid  in  the  statement  of  claim,  it  is  necessary  to 
prove  some  material  pait  of  them,  and  it  is  not  sufficient  to  prove  merely 
equivalent  words;  ^^er  Lawrence,  J.,  Maitland  v.  Gotdney,  2  East,  434. 
There  are  many  decisions  as  to  the  effect  of  variance  in  the  slander  stated 
in  the  pleadings  and  that  proved,  which  have  been  rendered  comparatively 
worthless  by  the  statutory  powers  of  amendment. 

Words  laid  as  spoken  in  English  are  not  proved  by  evidence  of  words 
spoken  in  a  foreign  language.  The  original  words  must  be  stated,  and  then 
the  meaning  explained  in  English ;  Zenobio  v.  Axtell,  6  T.  E.  162 ;  Jenkins 
V.  Phillips,  9  C.  &  P.  766,  cor.  Coleridge,  J. ;  but  an  amendment  may  be 
allowed,  where  the  defendant  would  not  be  prejudiced.  S.  C.  It  must  be 
averred  in  the  claim  that  some  person,  in  whose  hearing  the  words  were 
spoken,  imderstood  the  foreign  language :  1  Wms.  Saund.  242,  (1),  cited  by 
Williams,  J.,  in  Amann  v.  D'amm,  S  C.  B.,  N.  S.  597,  600;  29  L.  J.,  C.  P. 
313;  and  this  allegation  must  be  proved.     Bac.  Abr.  Slander  (D.  3). 

Proof  of  innuendo.']  The  plaintiff  must  in  general  prove  the  innuendoes 
as  laid,  if  traversed.  It  is  the  duty  of  the  court  to  decide,  whether  or  not  a 
libel  is  capable  of  bearing  the  meaning  assigned  by  the  innuendo,  and  whether 
such  meaoing  5s  actionable;  leaving  to  the  j my  the  question  as  to  whether 
the  words  did,  upon  the  particular  occasion,  bear  the  meaning  assigned. 
Blagg  v.  Sturt,  10  Q.  B.  899 ;  Id.  906,  Ex.  Ch.  See  Capital  and  Counties 
Bank  v.  Uenty,  7  Ap.  Ca.  741,  D.  P.  AVhere  the  words  are  not  libellous,  in 
their  natural  meaning,  and  the  inference  suggested  bj^  the  innuendo  is  not 
such  as  reasonable  j^eople  would  draw,  the  plaintiff  must  prove,  that,  under 
the  circumstances  of  publication,  the  inference  is  a  reasonable  one,  and  if  he 
fail  to  do  so,  the  judge  must  direct  a  verdict  for  the  defendant.  S.  C  The 
facts  from  which  the  innuendo  is  to  be  inferred,  must  be  known,  both  to  the 
defendant,  and  to  the  persons  to  wliom  the  writing  is  published.  S.  C. 
5  C.  P.  D.  539,  per  Brett,  L.J. 

The  court  as  well  as  the  jury  may  notice  the  meaning  of  expressions  whicli 
have  passed  into  common  use,  however  figuratively  ;  and  allusions  to  historical 
names  and  events,  as  a  "  frozen  snake,"  will  be  taken  to  imply  an  imputation 
of  treachery  and  ingratitude ;  and  to  act  like  "  Judas,"  requires  no  explanation. 
Eoare  v.  Silverlock,  12  Q.  B.  624,  6;!3.  in  Barnett  v.  Allen,  3  II.  &  N.  376 ; 
27  L.  J.,  Ex.  412,  the  court  were  divided  in  opinion  as  to  whether  the  word 
"blackleg"  was  actionable  |;er  se,  and  whether  it  could  be  explained  by 
evidence.  Words  imputing  that  the  plainliff  has  brought  a  "blackmailing 
action"  are  actionable  ^er  se,  Marks  v.  tSamiiel,  (1904)  2  K.  13.  287,  C.  A. 

AVhere  B.  held  bills  accepted  by  the  plaintiffs,  and  the  defendant  said  "3'ou 
must  look  out  sharp  that  those  bills  are  met  by  them,"  it  was  held  that 
witnesses  could  not  be  asked  what  they  understood  by  the  words,  until  it 
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was  proved  that  there  was  sometliiiig  to  prevent  those  words  from  conveying 
the  nieaninji  wliicii  they  ordinarily  would  convey.  Daines  v.  Hartley, a  Exch. 
•_'()(•;  Jlriiiixwir/,;  Die.  <>/  v.  Ilarnier,  'A  Car.  &  K.  10.  The  declarations  of 
spectators,  wiiilst  viewinf;  a  libellous  picture  jiublicly  e.\hibited,  were  admitted 
l>v  lid.  Kllciiborou^h,  as  evidence  that  the  jiicture  was  intended  to  represent 
the  parties  libelled.     Du  Bunt  v.  Jieresfurd,  '1  Camji.  512. 

All  impnlatioii  upon  no  named  person,  l)ut  on  a  class  of  persons  (as  owners 
of  factories,  iVc),  may  l)e  applied  by  innuendo  to  a  particular  person,  and  it 
is  for  the  jury  to  say  whether  the  plaintiff  was  the  person  intended.  Le  Fanu 
v.  Malcoiiison,  1  H.  L.  C.  (J37 ;   Turner  v.  Merry  weather,  7  C.  B.  251. 

It  was  formerly  held  that  the  whole  of  an  innuendo,  which  was  not,  on  the 
face  of  the  dechuation,  a  bad  one,  must  be  proved  where  it  sjave  a  specific 
character  to  the  libel  or  slander.  Williams  v,  !:itott,  1  (Jr.  &  M.  675.  But, 
the  power  of  amendment  is  sufficient  to  relieve  the  plaintiff  from  the  restraint 
of  liis  innuendo,  where  the  ends  of  justice  require  it.  Where  there  are  several 
innuendoes,  some  of  which  are  ]>roved,  and  are  suflicient  to  maintain  the  action, 
the  plaintilf  may  confine  his  verdict  to  those  wbicli  arc  i)roved.  Frudhomme 
V.  Fraser,  2  Ad.  &  E.  G45. 

Frwif  uf  malice.']  Where  the  publication  is  detamatory  the  law  infers 
malice,  unless  the  circumstances  attending  the  publication  rebut  that  infer- 
ence; jjcr  Le  Blanc,  J.,  Ji.  v.  Creery,  1  M.  &  S.  282;  and  hence  no  evidence 
of  malice  beyond  the  defamati  n  itself  need  be  given.  But,  in  certain  cases, 
when  the  occasion  is  privileged  (vide  past,  pp.  866  et  seq.) — such  as  where  the 
statement  is  made  in  giving  the  character  of  a  servant,  or  confidential  advice, 
or  in  the  course  of  ollicial  proceedings,  or  by  way  of  answer  to  pertinent 
questions  from  interested  persons — a  qualified  bar  is  raised  to  the  action,  and 
malice  in  law  is  rebutted,  rendering  it  then  necessary  to  prove  that  there  was 
malice  i7i  fact  in  making  the  statement;  Bromaye  v.  Prosser,  4  B.  &  C.  247, 
256;  Taylor  v.  Hawkins,  16  Q.  B.  308;  Jlarrison  v.  Bush,  5  E.  &  B.  344; 
25  L.  J.,  Q.  B.  25;  and  that  the  defendant,  by  reason  therec  f,  misused  the 
privileged  occasion.  Capital  and  Counties  Bank  v.  Eenty,  5  C.  P.  D.  514, 
542,  per  Brett,  L.J.  The  onus  of  proving  malice  in  fact  is  on  the  plaintiff. 
Clark  V.  Molyncux,  3  Q.  B.  D.  237,  C.  A. ;  Jcnourc  v.  Delmeye,  (18'j1)  A.  C. 
73,  J.  C.  Tlie  mere  fact  of  the  language  used  on  a  privileged  occasion  being 
stronger  than  necessary,  is  not  evidence  of  malice,  vide  post,  pp.  870,  871. 

In  Jackson  v.  Ilopperton,  16  C.  B.,  N.  S.  829,  the  defendant  when  applied 
to  respecting  the  character  of  the  plaintiff,  who  had  been  his  saleswoman, 
charged  her  with  dishonesty  ;  the  plaintilf  proved  that  after  quitting  the 
defendant's  service  he  accused  her  of  theft,  but  said  that  if  she  would  return, 
nothing  shouUi  be  said  about  it,  and  that  afterwards,  when  she  asked  if  he 
would  give  her  a  character,  he  refused  unless  she  would  admit  that  she  had 
stolen  his  money  ;  it  was  held,  that  there  was  evidence  of  express  malice  for  the 
jury.  In  })roving  such  express  malice,  evidence  that  the  character  given  was 
false,  is  admissible ;  Rogers  v,  Clifton,  o  B.  &  P.  587  ;  King  v.  Waring, 
5  Esp.  13;  Pattison  v.  Jones,  8  B.  &  C.  578;  Harrison  v.  Bush,  supra; 
or,  that  part  (f  the  imputation  is  false  ;  Blugg  v.  ^Sturt,  10  Q.  B.  890.  Mere 
untruth,  however,  is  not  evidence  of  malice,  unless  coupled  with  proof  that 
the  defendant  knew  that  what  he  published  was  untrue.  Fountain  v.  Boodle, 
3  Q.  B.  5.  Thus,  where  the  words  charged  a  governess  with  bad  temper  and 
ill  manners,  the  {ilaintitT  was  allowed  to  give  a  general  proof  of  good  manners 
and  temper,  and  the  fact  that  no  contrary  evidence  was  given  by  the  defendant, 
was  held  worthy  of  consideration  by  the  jmy,  as  tending  to  show  that  the 
defendant  did  not  believe  in  the  truth  of  the  charge.  S.  C.  So,  the  uttering 
as  of  the  defendant's  own  knoiuledge  of  serious  charges,  proved  to  be 
untrue,  affjrds  evidence  of  express  malice.     Perry  v.  East,  Sift,  in  West. ; 
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Feb.  5th,  1873,  cor.  Brett,  J.,  ex  relat.  amid.  8o  ^\•hel•e  tlie  defendant,  from  some 
indirect  motive  such  as  anger  or  prejudice  with  regard  to  a  particular  subject- 
matter,  reckless  whether  what  he  states  is  true  or  false,  utters  such  charges. 
B.  Aquarium,  &c.  Soc.  v.  Farkint^on,  (1892)  1  Q.  B.  431,  C.  A.  On  a  charge 
of  want  of  skill  in  particular  work  done  by  the  defendant  for  the  plaintiff,  the 
plaintiif  cannot  prove  liis  general  skill  and  competency,  in  order  to  show 
malice.  ]3ri7ie  v.  Bazalgette,  3  Excli.  692.  And  if  the  "defendant  made  the 
defamatory  statements,  believing  them  to  be  true,  it  is  immaterial  that  he  had 
no  reasonable  grounds  for  that  belief.  Clarh  v.  Molyneux,  ante,  p.  859.  Where 
the  defendant  had  pleaded  only  the  general  issue,  liut  the  plaintiff  proposed 
nevertheless  to  give  proof  of  the  falsehood  of  the  charge,  Ld.  EUenborough 
said  that  if  he  did  so,  it  would  allow  the  defendant  to  give  evidence  of  its 
truth.  Brown  v.  Croorne,  2  Stark.  297.  See  further,  as  to  evidence  of  truth 
to  rebut  evidence  of  falsehood,  ^os^,  p.  87G.  Express  malice  need  not  always 
be  proved  by  extrinsic  evidence,  but  may  he  collected  from  the  libel  itself  by 
the  jury.  Wright  v.  Woodgate,  2  C.  M.  &  I!.  573.  A  defence  of  justification, 
abandoned  at  the  trial,  is  not  availab'e  as  evidence  of  express  malice  so  as  to 
negative  the  defence  of  a  privileged  communication.  Wilson  v.  Bobinson, 
7  Q.  B.  68.  But,  where  such  a  defence  is  neither  proved  nor  abandoned,  nor 
its  substance  retracted  at  the  trial,  though  plaintiff  offers  to  accept  nominal 
damages,  if  retracted,  this  is  legitimate  evidence  of  malice.  Simpson  v. 
Bobinson,  12  Q.  B.  511.  So,  the  phxintiff  may  show  that  he  and  the  defendant 
were  on  ill  terms,  as  that  he  had  occasion  to  impute  fraud  to  the  defendant 
before  the  words  were  spoken;  and  he  may  prove  this  by  evidence  of  an 
examination  of  the  plaintiff,  in  the  defendant's  j^resence,  in  the  Insolvent 
Debtors'  Court,  since  the  words  spoken,  on  which  occasion  the  defendant, 
though  called  upon,  did  not  contradict  the  statement.  S.  C.  See  Helen  v. 
Andrews,  M.  &  M.  336. 

A  corporation  is  liable  for  a  malicious  libel  published  by  its  servant  acting 
in  the  course  of  his  employment  although  "he  had  no  actual  authority 
express  or  implied,  to  write  libels,  nor  to  do  anything  legallv  wrong." 
Citizen's  Life  Assur.  Co.  v.  Brown,  (1904)  A.  C.  423',  427,  J.  C. 

Evidence  of  other  words  or  libels.^  In  an  action  for  libel  or  slander 
evidence  of  other  libels  or  words,  is  sometimes  given  to  show  the  male- 
volence of  the  defendant.  Thus  it  maj^  be  proved  that  the  defendant  spoUe 
the  same  words  at  different  times.  CltarJtcr  v.  Barret,  Peake,  22  ;  CamfieJd 
V.  Bird,  3  Car.  &  K.  5(;.  Publications  going  back  more  than  six  years  before 
the  libel  complained  of,  were  allowed  tti  be  given  in  evidence.  Barret  v. 
Long,  3  H.  L.  C.  395.  So,  words  spoken  after  those  for  which  the  action  is 
brought,  whether  actionable  or  not,  are  admissible  to  show  quo  animo,  the 
words  which  were  the  subject  of  the  action  were  spoken ;  Bustell  v. 
Macquister,  1  Camp.  48,  n. ;  Tate  v.  Humphrey,  2  Camp.  73,  n. ;  Lee  v. 
Huson,  Peake,  106 ;  and  to  show  express  malice,  when  the  words  sued  on 
formed  a  privileged  communication  ;  Ifemmings  v.  Gasson,  E.  B.  &  E.  346 ; 
27  L.  J.,  Q.  B.  252  :  but,  if  the  words  were  spoken  long  after  those  sued  on, 
the  attention  of  the  jury  should  be  directed  to  that  fact,  and  that  the  words 
might  have  been  applied  to  something  else.  Id.  So,  evidence  of  previous 
slander  may  be  given  to  show  malice,  though  damages  have  already  been 
recovered  in  respect  of  it.  Symmons  v.  Blake,  1  M.  &  Rob.  477.  So,  in  an 
action  against  the  editor  of  a  periodical  woi'k,  articles  ijublished  from  time  to 
time  alluding  to  the  action  and  attacking  the  plaintiff,  are  admissible  to  show 
quo  animo  tlie  libel  was  published  and  that  it  was  pul)lishe<l  concerning  the 
plaintiff.  Chubb  v.  Wesfley,  fi  C.  &  P.  436  ;  see  Mead  v.  Daublgny,  Peake, 
125.  Evidence  of  subsequent  woids  of  the  same  import  with  the  alleged 
slander  has  been  refused,  when  tlie  words  declared  on  were  suflficient  to  show 
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the  intention  of  the  defendant.  I'cdrrr  v.  Oruabij,  1  M.  k.  Rob.  455;  Stuart 
V.  LovcU,  2  Stark.  03  ;  Dc/ries  v.  Davis,  7  C.  &:.  P.  112.  In  an  action  for  a 
libel  imblislu'd  m  a  weekly  paper,  evidenee  was  admitted  tliat  other  ])aper3  of 
the  same  title  liad  been  since  jmrchased  at  tlie  defendant's  shop,  to  show  that 
the  papers  which  purported  to  be  weekly  pul)licatioiis  of  public  transactions, 
were  sold  deliberately  in  the  regular  course  of  public  circulation,  but  Ld. 
Ellenborough  added  that  he  sliould  direct  the  jury  not  to  take  it  into  con- 
sideration in  damages.     Flunhftt  v.  Cobbett,  5  Esp.  136 ;  BurweU  v.  Adkins, 

1  ]\I.  (fc  Gr.  807.  And  the  rule  appears  now  to  be  that  where  there  is  no 
pretence  of  privilege  nor  ambiguity  in  the  libel,  evidence  is  admissible  on 
either  side  to  prove  or  dis])rove  actual  malice,  and  for  that  purpose  repetitions 
of  the  same  iniputxtion,  either  before  or  since  the  libel  complained  of,  may  be 
shown  ;  and  if  they  establish  another  cause  of  action,  the  jury  should  be 
cautioned  not  to  cive  damages  in  res]iect  of  it.  Pearson  v.  Lcmaitre,  5 
M.  &  Gr.  700.  This  caution  is  one  which  a  jury  might  lind  it  difficult 
to  act  upon.  It  seems  that  it  is  not  always  necessary  for  the  judge  to 
give  this  caution.  Darby  v.  Ouseley,  1  II.  &;  N.  1 ;  25  L.  J.,  Ex.  227. 
Evidence  of  other  libels,  is  not  generally  admissible,  unless  they  relate  to 
the  libel  set  out  in  the  statement  of  claim.     Finnerty  v.  'fijiptr,  2  Camp.  72. 

Where  other  words  besides  those  inserted  in  the  statement  of  claim  are 
thus  given  in  evidence,  the  defendant  may  prove  such  words  to  be  true, 
because  he  has  had  no  opportunity  of  justifying  them.     Warne  v.  Chadwell, 

2  Stark.  457.  But,  not  where  the  words  amount  to  a  mere  repetition  of 
the  slander  alleged  in  the  claim.  Per  Park,  J.,  in  Jliygs  v.  Snell,  Exeter  Sp. 
Ass.  1827. 

Evidence  of  plaintiff's  good  character.']  The  plaintiff  could  not  go  into 
general  evidence  of  his  good  character,  either  where  the  general  issue  alone 
was  pleaded,  or  where  there  were  pleas  of  justification  on  the  record,  unless 
the  issue  involved  the  question  of  general  character.     See  ante,  pp.  86,  87. 

Proof  of  damage.']  Where  the  words  are  actionable  in  themselves  or  with 
reference  to  the  plaintiff's  trade,  it  is  not  necessary  to  give  any  evidence  of 
damage.  Tripp  v.  Thomas,  3  B.  &  C.  427 ;  Ingram  v.  Lawson,  6  N.  C.  112. 
Words  are  not  actionable,  though  special  damage  has  ensued,  unless  they  are 
<lefamatory  or  injurious  in  their  nature ;  Kelly  v.  Partington,  5  B.  iS:  Ad.  645  ; 
even  though  such  damage  would  under  some  circumstances  and  at  the  hands 
of  some  jiersons,  probably  arise  from  the  speaking  of  the  words.  Miller  v. 
David,  L.  I?.,  9  C.  P.  118,  124. 

The  plaintiff  will  not  be  allowed  under  a  general  allegation  of  damage,  to 
give  in  evidence  particular  instances.  B.  N.  P.  7 ;  1  Wms.  Saund.  243  d,  (5). 
Generally  the  names  of  persons,  who  have  ceased  to  deal  with  the  plaintiff  in 
consequence  of  the  libel,  must  be  mentioned  in  the  statement  of  claim.  But 
where  the  names  of  such  persons  are  not  within  the  iilaintifi"'s  knowledge, 
the  allegation  may  be  general :  thus,  where  the  declaration,  in  an  action 
for  slander  imputing  incontinence  to  the  plaintiff,  stated  that  he  was 
a  preacher  to  a  dissenting  congregation  in  a  certain  chapel,  and  derived 
considerable  profit  from  his  preaching,  and  that  by  reason  of  the  slander, 
"  the  said  persons  frequenting  his  chapel,"  had  refused  to  permit  him  to  preach 
there,  and  had  discontinued  his  salary,  ifec,  it  was  held  sufficient  without 
saying  who  those  persons  were.  Hartley  v.  Herring,  8  T.  P.  130.  But  there 
must  be  some  evidence  that  the  diminished  attendance  was  owing  to  the 
slander,  and  that  the  plaintiff  suffered  by  it.  Jloinwod  v.  Thorn,  8  C.  B.  293. 
In  an  action  for  slander,  for  words  spoken  of  the  plaiutilf,  in  his  trade  or  in 
his  business,  with  a  general  allegation  of  loss  of  business,  it  is  competent  to  the 
plaintiff  to  prove,  and  the  jury  to  assess  damages  for  a  general  loss  or  decrease 
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of  trade,  without  showino;  who  are  the  particular  customers  ho  has  lost. 
Evans  v.  Harries,  1  H.  &  N.  251 ;  26  L.  J.,  Ex.  31 ;  see  Hiding  v.  Smith,  1 
Ex.  D.  91,  cited  post,  p.  880.  Where  the  declaration  stated  that  in  conse- 
quence of  the  libel,  the  ])laintiff  lost  the  profits  of  certain  performances  at 
the  theatre,  it  was  held  that  a  witness  might  be  asked  "  whether  the  receipts 
of  the  house  had  not  diminished,"  but  "not  whether  particular  persons  had 
not  in  consequence  given  up  their  boxes."  Ashley  v.  Harrison,  1  Esji.  48. 
The  persons  specified  in  the  statement  of  claim  as  having  left  off  dealing,  Szc, 
are  the  proper  witnesses  to  prove  the  fact :  1  Wms.  Saund.  243  g,  (5)  ;  and  it 
cannot  be  proved  from  their  declarations.  Tilk  v.  Parsons,  2  C.  &  P.  201 ; 
and  see  1  Esp.  50. 

It  may  be  pleaded  and  proved  that  when  the  defendant  A.  wrote  the  libel 
to  B.  he  knew  that  B.  would  publish  and  circulate  it,  for  A.  is  then  liable  for 
the  consequences  of  such  repetition.  Whitney  v.  Moignard,  24  Q.  B.  D.  C30. 
But  an  allegation  that,  by  reason  of  the  speaking  of  slanderous  words  by  the 
defendant,  one  D.  refused  to  trust  the  i  laintilf,  is  not  proved  by  evidence 
that  the  defendant  spoke  the  words  to  E.,  -who  voluntarily,  and  w  thout  the 
])rivity  of  the  defendant,  repeated  them  to  D.  Ward  v.  Weeks,  7  Bing.  211 ; 
TunnicUffe  v.  Moss,  3  Car.  &  K.  83.  Parkins  v.  Scott,  1  H.  &  C.  163  ;  31 
L.  J.,  Ex.  331,  was  an  action  brought  by  husband  and  wife;  the  slander 
proved  imputed  adultery  to  the  wife,  the  husband  declared  that  he  left  his 
wife  in  consequence  of  the  charge  after  she  had  informed  him  of  it ;  it  was 
held  that  the  action  was  not  maintainable,  as  there  was  no  obligation  upon 
the  wife  to  repeat  what  she  had  heard.  Lynch  v.  Knight,  infra,  aad  Speight 
V.  Gosney,  GO  L.  J.,  Q.  B.  D.  231,  C.  A.,  are  to  the  same  effect.  But,  where 
there  is  morol  obligation  to  repeat  the  slander,  then  such  repetition  is 
privileged,  and  the  original  speaker  is  liable  for  the  resulting  damage.  Derry 
V.  HandUy,  16  L.  'W  263,  E.  T.  1867,  Q.  B.  It  was  laid  down  by  Ld.  Ellen- 
borough  that  the  special  damage  must  be  the  legal  and  natural  consequence 
of  the  words  spoken,  and  not  the  mere  wrongful  act  of  a  third  person.  Vicars 
V.  TFiYcoc^'s,  8  East,  1 ;  Ward  v.  Weeks,  7  Bing.  216;  Haddan  y.  Lott,  15 
C.  B.  411 ;  24  L.  J.,  C.  P.  49.  But  the  correctness  of  this  proposition  has 
been  doubted.  Green  v.  Button,  2  C.  M.  &  R.,  713,  715  ;  Lynch  v.  Knight, 
9  H.  L.  C.  577,  590.  600.  And  it  seems  at  variance  with  ^eivman  v.  Zachary, 
Aleyn,  3,  where  it  was  held  that  if  a  stranger  wrongfully  di-tui'bs  the 
plaintifi"'s  possession,  in  consequence  of  the  defendant's  slander,  an  action  lies 
against  the  defendant,  though  the  stran2;er  may  also  be  sued.  And  see 
Lumley  v.  G^je,  2  E.  &  B.  116,  239  ;  22  L.  J.,  Q.  B.  463,  474.  AVhere,  in 
consequence  of  defamatory  words  spoken  by  the  defendant,  the  person  to. 
whom  thev  were  spoken  turns  the  plaintiff  out  of  his  service,  the  defendant  is 
liable,  though  the  words  were  not  believed  to  be  true  by  the  person  to  whom 
they  were  sjioken.  Knight  v.  Gihhs,  1  Ad.  &  E.  43.  See  notes  to  Vicars  v. 
Wilcocks,  2  Smith's  L.  C. 

The  damage  must  be  a  natural  and  reasonable  consequence  of  tlie  slander. 
Lynch  v.  Kidght,  sup)ra  ;  Chamberlain  v.  Boyd,  11  Q.  B.  D.  407,  C.  A. 
Thus,  where  the  defendant  libelled  a  public  performer,  in  consequence  of 
which  she  refused  to  sing,  and  the  party  who  had  engaged  her  to  sing 
brought  an  action,  Ld.  Keiiyon  was  of  opinion  that  the  injury  was  too 
remote.  Ashley  v.  Harrison,  1  Esp.  48.  So  where  the  defendant  told  the 
employers  of  the  plaintiif,  S.,  that  S.  had  left  a  house  owing  its  rent,  in 
consequence  of  which  they  dismissed  S.  Speake  v.  Hughes,  (1904)  1  K.  B. 
138,  C.  A.  Illness  alleged  to  have  been  caused  to  the  plaintiff  by  reason  of 
the  words  spoken  is  too  remote.  AUsop  v.  AUsop,  5  H.  &  N.  534  ;  29  L.  J., 
Ex.  315.  The  loss  of  the  substantial  benefit  arising  from  the  hos]ntidity  of 
friends  is  sufficient  special  damage.  Davies  v.  Solomon,  L.  K.,  7  Q.  B.  112. 
But  mere  loss  of  consortium  vicinorum  is  not  sufficient.     Com.  Dig.  Action 
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on  the  Case  for  Defamation  (D.  30)  ;  AIIsop  v.  AJhop,  ante,  p.  8G2;  nor  the  loss 
of  the  chance  of  licing  olectcd  by  ballot,  lo  a  dub  called  the  "  Keform  Club." 
Chiinhcrlain  v.  lioyd,  ante,  p.  HGlJ.  It  is  unsettled  whether  tlie  loss  by  a  wile, 
of  her  husband's  consortium,  is  sulticicnt  dama'ie.  LyncJi,  v.  Kniylit,  imtr, 
p.  8G2.  JU'fore  stat.  51  tfc  55  V.  c.  51,  ante,  p.  851,  words  cliargin;i  a  womau 
with  adultery,  whereby  she  was  not  allowed  to  continue  a  member  of  a  society 
of  Protestant  dissenters,  or  to  become  a  member  of  similar  societies  in  tiie 
same  sect,  were  not  actionable,  as  the  damage  was  not  of  a  temporal  nature. 
Hoberts  v.  L'oherts,  5  B.  &  S.  384 ;  33  L.  J.,  Q.  B.  249. 

In  the  case  of  words  actionable  by  reason  of  special  damage  only  the 
damages  shoidd  be  confined  to  tlie  actual  pecuniary  loss  alleged  and  proved. 
Dixon  V.  Smith,  5  II.  &  N.  450;  29  L.  J.,  Ex.  125.  This  rule  is,  however, 
frequently  neglected  in  practice,  and  general  damages  are  given  when  any 
damage  has  been  proved.  See  Odger  on  Libel  &  Slander,  2nd  ed.  302.  Thus 
in  Knott  V.  Jeffny,  Times,  June  2nii,  1883,  cor.  Field,  J.,  where  the  only 
damage  {)rovc'd  was  that  the  plaintiff  was  not  invited  to  dinner  by  a  witness, 
who  would  iiave  invited  her  but  for  the  slaader,  a  verdict  was  given  and 
ret-iineil  for  400/. 

Where  the  libel  consists  of  an  incorrect  statement  of  a  conviction  of 
the  phiintilf  by  a  magistrate,  the  plaintiff  may,  with  a  view  to  the  assessment 
of  damages,  enter  into  all  the  circuustances  which  led  to  the  conviction, 
although  such  evidence  tends  to  sho^v  that  the  conviction  was  erroneous. 
Givynn  v.  S.  E.  By.  Co.,  18  L.  T.  738,  cor.  Cockburn,  C.J. 

Where  the  libel  consists  of  comments  in  a  newspaper  on  a  ciiminal  trial  iu 
which  the  jihiintiff  was  acquitted,  a  course  of  cross-exainination  of  him  by 
the  defendant's  counsel,  tending  to  show  that  he  has  been  guiity  of  the  crime 
for  which  he  was  acquittcl,  will  seriously  aggravate  the  libel,  lliak  Allah 
Bey  v.  Whitehurst,  Id.  G15,  cor.  Id. 

"The  jury  iu  assessing  damage-;  a^e  entitled  to  look  at  the  whole  conduct 
of  the  defendant,  from  the  time  the  libel  was  published,  down  to  the  time 
they  give  their  verdict."     Fraed  v.  Graham,  24  Q.  B.  D.  53,  55,  C.  A. 

Where  two  or  more  i)ersons,  not  jointly  interested,  bring  as  co-plaintiffs  an 
action  for  libel  under  Rules,  1883,  0.  xvi.,  r.  1,  ante,  p.  89,  the  damages 
should,  it  sevms,  be  separately  assessed.  Booth  v.  Briscoe,  2  Q.  B.  D.  49G, 
C.  A.  But  where  an  action  is  brought  against  the  author,  publisher,  and 
printer  of  a  libel  jointlj',  if  the  jury  find  them  all  guilty  tliere  must  be 
damages  against  all  jointly.    Damson  v.  McClelland,  (IS'.iO)  2  1.  R.  48G,  C.  A. 

Injunclioit.']  An  injunction  may  be  granted  to  restrain  a  defendant,  from 
jiublishiiig  libellous  statements  of  the  plaintiff  to  the  injury  of  his  trade. 
Thorleys  Cattle  Food  Co.  v.  Massam,  14  Ch.  D.  7G3,  C.  A.;  Hay  ward  v. 
Hayward,  34  Ch.  1).  198.  See  also  Quartz  Jli/I,  &c.  Mining  Co.  v.  BeaU, 
20  Ch.  1).  501,  C.  A. ;  Liverpool  Ilonsehold  Stores  Assoc,  v.  Smith,  37  Ch.  D. 
170,  C.  A.  So,  to  restrain  the  utterance  of  slanderous  statements,  of  the 
plaintiff,  to  the  like  eHect.  Loog  v.  Bean,  2G  Ch.  D.  306,  C.  A.  And  in 
such  cases  it  is  not  necessary  to  prove  actual  damaj^e,  if  the  libel  bi'  calculated 
to  injin-e  the  plaintiffs  trade.  Thomas  v.  ]\'illiams,  14  Ch.  IX  8G4.  An 
injunction  may  now  be  granted  to  restrain  a  libel  other  that  a  trade  libei  ; 
see  20  Ch.  D.  511,  per  Lindley,  L.J.;  and  also  to  restrain  the  further  utter- 
ance of  slanders  of  the  plaintiff;  Clarke  v.  Main,  Times,  March  24th,  1904, 
co7:  Ld.  Alverstone,  C.J.,  in  which  case  the  defendant  had  made  charges  of 
gross  innnorality  against  a  female  plaintiff  to  different  persons  on  different 
occasions.  See  further  Bonnard  v.  Ferryman,  (1891)  2  Ch.  269,  C.  A.; 
Monson  v.  Tussauds,  (1894]  1  Q.  B.  G71,  C.  A. 

Costs.']     As  to  the  plaintUrs  right  to  costs,  vide  ante,  pp.  290,  301.     The 
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County  Court  has  uo  original  jurisdiction  in  an  action  for  any  libel  or  slander  ; 

51  &  52  V.  c.  43,  s.  56.  In  an  action  brought  under  54  &  55  V.  c.  51,  ante, 
p.  851,  by  a  woman  for  words  imputing  unchastity,  without  six-cial  damage, 
she  (sect.  1)  "  shall  not  recover  more  costs  than  damages  unless  the  judge 
shall  certify  that  there  was  reasonable  ground  for  bringing  the  action." 

Consolidated  actions.']     By  the  Law  of  Libel  Amendment  Act,  1888,  51  & 

52  V.  c.  64,  s.  5,  a  judge  or  the  court,  upon  an  application  by  or  on  behalf  of 
two  or  more  defendants  in  actions  in  respect  to  the  same,  or  substantially  the 
same,  libel  brought  by  one  and  the  same  person,  may  make  an  order  for  the 
consolidation  of  such  actions,  so  that  they  shall  be  tried  together;  and  "in  a 
consolidated  action  under  this  section  the  jury  shall  assess  the  whole  amount 
of  the  damages  (if  any)  in  one  sum,  but  a  separate  verdict  shall  be  taken  for 
or  against  each  defendant  in  the  same  way  as  if  the  actions  consolidated  had 
been  tried  separately;  and  if  the  jury  shall  have  found  a  verdict  against  the 
defendant  or  defendants  in  more  than  one  of  the  actions  so  consolidated,  they 
shall  proceed  to  apportion  the  amount  of  damages  which  they  shall  have  so 
found  between  and  against  the  said  last-mentioned  defendants  ;  and  the  judge 
at  the  trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  action,  shall  there- 
upon make  such  order  as  he  shall  deem  just  fur  the  apportionment  of  such 
costs  between  and  asrainst  such  defendants." 


Defence, 

All  defences  which  raise  new  matter,  or  would  be  likely  to  take  the 
plaintiff  by  surprise,  must  be  pleaded  specially.  Rules,  1883,  0.  xix,,  rr.  15, 
17,  ante,  p.  309.  Thus,  denial  of  the  publication  of  thelibe',  or  of  its  being 
■jiublished  in  a  defamatorj^  sense,  or  in  the  sense  laid  in  the  innuendo,  or  of 
its  being  ]niblislied  maliciously,  must  be  now  raised  by  special  defence  :  so 
the  defence  that  it  is  a  privileged  communication,  must  be  pleaded  specially. 
So,  in  the  case  of  slander,  where  the  words  are  spoken  of  the  plaintift  in  his 
profession,  &c. ;  a  denial  tliat  he  carried  on  the  profession,  ike,  must  be 
pleaded  specially. 

In  action  lor  words,  prima  facie  imputing  a  criminal  offence  {vide  ante, 
p.  851),  against  the  plaintiff,  the  defendant  may  contend  that  they  were 
not  so  meant.  Where  the  ]>laintiff  brought  an  action  against  the  defendant 
for  saying  he  had  hoard  that  the  plaintiff  was  hanged  for  stealing  a  horse, 
but  it  appeared  upon  the  evidence  that  the  words  were  spoken  in  grief  and 
sorrow  for  the  news,  the  i)laintilf  was  non-suited,  there  being  no  proof  of 
malice.  Anon.,  coram,  Ilobart,  J.,  cited  1  Lev.  82.  But  it  seems  to  be 
no  defence  that  the  words  were  spoken  carelessly  or  in  jest.  Hawk.  P.  C. 
8th  ed.,  p.  546. 

The  delendant,  in  an  actitm  for  a  libel,  is  entitled  to  have  the  whole  publi- 
cation read  from  which  the  lilxdlous  passages  are  extiacted.  Coolie  v.  Hughes, 
Ry.  &  M.  112;  MuUett  v.  llulton,  4  Esp.  248.  But  where  a  libel  is  unam- 
biguous in  itself  and  does  not  refer  to  any  other  writing,  the  defendant  cannot 
use  any  other  writins:  for  tiie  ]nu"pose  of  explaining  its  meaning.  Leyman  v. 
Latimer,  3  Ex.  D.  15 ;  352,  C.  A. 

By  Rules,  1883,  0.  xxii.,  r.  1,  ante,  p.  7-1,  money  cannot  be  paid  into  court 
in  this  action,  together  with  a  defence  denying  liability. 

Privileged  communication.']  The  defence  that  the  words  were  written  or 
spoken  on  a  privileged  occasion  nuist  now  be  pleaded  specially.  The  privilege 
is  cither  an  absolute,  or  a  qualitied  bar  to  the  action. 
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l'i'lriUiii.d  •■iiminuniriitiou — ^Ihsoliid: prlri/cyc.'j  'I'lierc  arc  certain  occasioiiS 
iibsoliitfly  privileueil,  on  wliicli  tliu  imblicatiun  of  defamiitory  matter,  even 
tlioii;:h  false  and  iiKilicious,  aftords  no  i^round  of  action;  this  is  on  the  pround 
of  puVilic  policy;  per  Cur.  Daw/dun  v.  Jiokchi/,  Ld.,  L.  II.,  S  Q.  B.  25;j,  208, 
Ex.  Ch. ;  L.  II.,  7  H.  L.  744.  In  the  cases  fallin'^  under  this  head,  no 
question  of  intention,  in  speaking  or  writing  the  words,  can  arise.  Thus,  no 
action  lies  against  one  olVicer  of  state  in  respect  of  a  communication  to 
another,  relating  to  state  matters  in  the  course  of  hisollicial  duty.  C'hatterton 
V.  Inditt,  ,S'ec.  of  State  for,  (IHOo)  2  Q.  B.  189,  C.  A.  Nor  against  a  member 
of  parliament  for  words  spoken  in  Ids  jilacc.  11.  v.  Ahinr/don,  Ld.,  1  Esp. 
228,  2>cr  Ld.  Kenvon,  C.J. ;  and  see  J)(irison  v.  Duncan,  7  E.  &  B.  220,  233; 
26  L.  J.,  (,).  B.  104,  107,  per  Ld.  Cam]. bell,  C.J.  Sec  also  liradlaugh  v. 
dossett,  12  Q.  B.  D.  271.  So,  no  action  lies  for  a  libel  contained  in  a  petition 
to  parliament.     Lal-e  v.  King,  1  Wnis.  Saund.  131  h. 

There  is  absolute  privilege  where  the  words  are  spoken  in  the  course  of 
a  legal  ])roceeding.  Tlius,  words  used  by  a  judge  of  a  court  of  record, 
in  his  judicial  capacity,  are  not  actionable,  althongh  they  were  irrelevant  to 
the  matter  before  him,  and  were  uttered  maliciously,  and  not  bona  fide  ;  Scott 
V.  Stanafiehl,  L.  l\.,  3  Ex.  220.  So  it  would  seem  in  the  casi  of  the  judge  of  a 
consular  court,  having  plenary  jurisdiction  over  Ikitish  subjects.  JIaijgard  v. 
Pelicier  Frere/i,  (1892)  A.  C.  01,  J.  C,  post,  p.  919.  So,  no  action  lies  for- 
observations  made,  without  reasonable  and  probable  cause  and  maliciously,  by 
a  magistrate  in  the  course  of  his  judicial  duties,  even  in  giving  leave  for 
the  withdrawal  of  a  summons  obtained  on  information.  Law  v.  Lhivellyn, 
(1906)  1  K.  B.  487,  C.  A.  So  no  action  lies  for  words  addressed  by  a  coroner 
in  the  course  of  his  duty  to  a  jury  empanuelled  before  him;  Thomas  v.. 
Churton,  2  B.  Sz  S.  475  ;  31  L.  J.,  Q.  B.  139  ;  nor,  for  words  spoken  by  the 
president  of  a  court-martial ;  Jekj/lf  v.  Moore,  2  N.  R.  341  ;  nor,  for  words 
used  either  by  the  party;  Ham  v.  Lamlcji.  Hutt.  113;  Weston  v.  Dobinet, 
Cro.  Jac.  432;  Astlei/v.  Younf/e,  2  Burr.  S07;  Johnson  v.  Evans,  3  Esp.  32; 
or,  b}'  a  witness ;  Jirode's  case,  cited  i'aliner,  144 ;  ITardlmj  v.  Bulmaa,  1 
Brownl.  2  :  Seamm  v.  Nttherclift,  1  0.  P.  D.  540 ;  2  C.  P.  D.  53,  C.  A.,  in 
the  course  of  legal  prticeeding.  The  privilege  extends  to  a  witness  as  regards 
his  statements  made  to  the  client  and  solicitor  in  preparing  his  proof  for  the 
trial.  Watson  y.  M'Ewan,  (1905)  A.  C.  480,  D.  P.  Proceedings  under  the 
Lunacy  Act,  1S90,  to  obtain  from  a  magistiate  an  order  for  the  reception  and 
detention  of  a  lunatic,  are  withiii  this  nde.  Jlodson  v.  Pare,  (1899)  1  Q.  B.. 
455,  C.  A.  No  action  will  lie  for  words  in  an  affidavit  made  in  the  course  of 
a  legal  proceeding,  although  untrue  to  the  dejwnent's  knowledge,  and  intro- 
duced maliciously ;  Herts  v.  Smith,  18  C.  B.  126  ;  25  L.  J.,  C.  P.  195 ; 
Henderson  v.  Broomhead,  4  11.  &  N.  569 ;  28  L.  J.,  Ex.  300,  Ex.  Ch.;  nor, 
for  words  spoken  by  a  witness,  in  giving  evidence,  before  a  select  committee- 
of  the  House  of  Commons,  (ioffin  v.  DonneJft/,  6  Q.  B.  D.  307  ;  nor,  it 
would  seem,  for  oral  or  written  statements  made  by  au  officer  summoned  to 
give  evidence  before  a  court  of  inquiry,  instituted  under  the  articles  of 
war.  Daivkins  v.  ItoJa'hn,  Ld.,  sujira.  So,  where  it  was  the  duty  of  the 
ilefendant,  an  officer,  to  present  to  the  proper  military  authorities  reports- 
concerning  other  officers,  and  he  accordingly  presented  one  concerning  tho 
plaintiff  winch  was  libellous;  it  was  held  that  the  ])li\intiir  could  maintain  no 
action,  though  the  report  was  published  by  the  defendant  maliciously,  and 
without  probable  cause,  and  not  in  the  hon(7  fide  discharge  of  his  duty. 
Oaiukiiis  V.  J'aulet,  L.  11.,  5  Q.  B.  94,  diss.  Cockburn,  C.J.  So  a  commission 
issued  by  the  bishop  of  a  diocese  mider  1  &  2  V.  c.  100,  s.  77,  and  48  &•  49 
V.  c.  54,  s.  3,  to  inquire  into  the  inadequate  performance  of  the  ecclesiastical 
duties  of  a  benefice,  creates  a  judicial  tribunal,  and  no  action  lies  for  words 
spoken  by  a  witness  in  giving  evidence  before  it.     Barratt  v.  Kearns,  (1905) 
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1  K.  B.  504,  C.  A.;  even  although  the  evidence  was  uut  given  on  oath  as 
required  by  sect,  7.     S.  C. 

No  action  lies  for  words  spoken  by  counsel  in  a  court  of  justice  with 
reference  to,  and  in  the  course  of,  a  judicial  inquiry  going  on,  and  in  which 
he  is  engaged,  although  the  words  are  irrelevant  to  "the  "questions  in  issue, 
and  are  uttered  maliciously.  Wood  v.  Gunston,  Styles,  462 ;  R.  v.  Skinner, 
Lofft,  55,  56  ;  Munster  v.  Lamh,  11  Q.  B.  D.  588,  C.  A.  A  solicitor  acting 
as  advocate  has  the  same  privilege  as  a  counsel.  !S.  C. ;  Maclay  v.  Ford,  5 
H.  &  N.  792 ;  29  L.  J.,  Ex.  404. 

There  is  no  absolute  ])rivilege  to  the  members  of  a  county  council,  at  a 
meeting  of  the  council  for  hearing  applications  for  music  and  dancing  licences 
under  25  G.  2,  c.  36,  the  duties  being  administrative  and  not"  judicial. 
R.  Aquarium,  &c.  Soc.  v.  Parkinson,  (1892)  1  Q.  B.  431,  C.  A.  The  same 
principle  applies  to  an  ordinary  meeting  of  the  council.     S.  C. 

As  to  the  rejiorts  of  legal  proceedings  in  newspapers,  it  is  now  provided  by 
the  Law  of  Lil)el  Amendment  Act,  1888,  51  &  52  V.  c.  64,  s.  3,  that  "a  fair 
and  accurate  report  in  any  newspaper  of  proceedings  publicly  heard  before 
any  court  exercising  judicial  authority  shall,  if  published  contemporaneously 
with  such  proceedings,  be  privileged  :  Provided  that  nothing  in  this  section 
shall  authorize  the  publication  of  any  blasphemous  or  indecent  matter."  By 
sect.  ],  the  wc^nl  '' newsjiaper  "  has  the  same  meaning  as  in  the  stat.  44  &  45 
V.  c.  60,  s.  1,  ante,  pp.  857,  858. 

A  letter  to  the  Privy  Council  defaming  the  plaintiff,  a  public  oflicer 
removable  bv  them,  is  not  absolute!v  privileged.  Rrocfor  v.  Webster,  16 
Q.  B.  D.  112;  C.  A.  ^  " 

Privileged  commiinicaiion — Quallfi<d  privilege — Evidence  to  rebut  malice.] 
It  more  frequently  happens  that  the  occasion  only  affords  a  qualified  bar  to 
the  action,  the  bar  being  dependent  on  the  real  motive  and  intention  of  the 
speaker  or  writer.  In  these  cases  only  the  prima  facie  inference  of  malice  is 
rebutted,  and  it  becomes  necessary  lor  the  plaintiff  to  prove  malice  in  fact. 
Bromage  v.  Prosser,  4  B.  &  C.  247,  256;  Taylor  v.  Hawkins,  16  Q.  B.  308; 
Harrison  v.  Rush,  5  E.  &  B.  344 ;  25  L.  J.,  Q.  B.  25.  Vide  ante,  p.  859. 
A  communication  made  bona  fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
is  privileged,  if  made  to  a  person  having  a  corresponding  interest  or  duty, 
although  it  contain  criminatory  matter,  which,  without  this  privilege,  would 
be  slanderous  and  actionable.  Harrison  v.  Rush,  supra.  See  Toogood  v. 
Spijriiig,  1  C.  M.  (fc  R.  181,  193,  ;3e?-  Parke,  B. ;  Somerville  v.  Hawkins,  10 
C.  B.  583;  20  L.  J.,  C.  P.  131;  Coivles  v.  Potts,  34  L.  J.,  Q.  B.  247,  cited 
post,  Y>.  870 ;  and  Henvwod  v.  Harrison,  L.  ]l.,  7  C.  P.  606.  The  word 
" duty  "  includes  "  moral  and  social  duties  of  imperfect  obligation  '' ;  JIarrison 
V.  Rush,  supra :  and,  "  where  a  person  is  so  situated,  that  it  becomes  right,  in 
the  interests  of  society,  that  he  should  lell  a  thinl  ])e;-son,"  then  the  occasion 
is  privileged.  J)avies  v.  Sncad,  L.  li.,  5  Q.  B.  608,  nn,  per  ]}lackburn,  J.; 
accord.  Waller  v.  Lock,  7  Q.  B.  1).  619,  C.  A. ;  Stuart  v.  Rell,  (1S91)  5  Q.  B. 
341,  C.  A.  It  is  not,  however,  sufiicient  that  the  person  giving  the  informa- 
tion, should  bona  fide  think  that  he  is  discliarging  a  mural  or  social  duty;  Jd. 
349,  356,  per  Lindley  and  Lopes,  L.J  J.,  dissenting  from  dictum  of  Jesse),  M.l!., 
in  Waller  v.  Lock,  supra,  at  ]>.  621 ;  or  tiiat  he  should  think  that  the  jterson 
to  whom  he  makes  the  comnmnication  has  a  correspondin<j;  interest  or  duly. 
Hebditch  V.  MacHwaine,  (1894)  2  Q.  B.  54,  C.  A.  So,  if  he  bona  fide  address 
a  wrong  person,  Avho  has  no  such  duty  or  interest,  he  is  liable.  S.  C,  over- 
ruling Tomptson  V.  Dusliwood,  11  Q.  B.  D.  43.  There  is  no  privilege  as 
between  IL,  the  writer  of  a  libel  on  P.,  and  the  clerks  whom  H.  ordinarily 
employed  to  copy  his  letters;  Pullman  v.  /////,  (1891)  1  Q.  B.  524;  nor,  as 
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Ixt  ween  II.  ami  P.'s  clerks,  who  usually  read  IVs  letters.  S.  C.  It  is,  however, 
otherwise  where  II.  lias  acted  in  the  reisDuable  and  ordinary  course  ol' biisiiicBS 
as  to  liis  letters.  Sec  JJoxsius  v.  Gobkf,  and  Kiliiumdson  v.  Birch  tfc  Cu.,2ii>st, 
p.  870.  Libellous  matter  which  woiild  have  been  ])rivileged  if  sent  iu  a  sealed 
letter,  is  not  privileged  if  sent  unnecessarily  by  a  jiost  telegram.  WiUidinsoii  v. 
Freer,  L.  ]{.,  U  C.  P.  30.'<.  Seci/s,  if  the  telegram  did  not  disclose  the  plaiutilfs 
name,  or  indicate  that  it  referred  to  him,  and  there  is  no  proof  that  the  statements 
therein  made  were  understood  by  any  i)eison  throuuh  wln^se  hands  it  passed,  to 
refer  to  the  plaint ifl',  except  the  person  to  whom  it  was  sent.  See  Sudgrove  v. 
Hole,  (lUOl)  2  K.  H.  1,  C.  A.,  where  the  alleged  libel  was  on  a  post  card. 

When  the  defendant  insists  that  the  publication  is  privileged,  it  is  for  the 
judge  to  say  whether  the  occasion  creates  the  privilege.  If  the  occasion 
creates  such  privilege,  but  there  is  evidence  of  express  malice,  either 
from  extrinsic  circumstances,  or  from  the  language  of  the  libel  itself,  the 
question  of  express  malice  should  be  left-  to  ti.e  jurv.  Cooke  v.  Wildes, 
o  E.  &  B.  328 ;  24  L.  J.,  Q.  B.  307  ;  GiJpin  v.  Fowler,  9  Exch.  G15 ;  23 
L.  J.,  Ex.  153,  Ex.  Ch. ;  Wrie/ht  v.  \Vood>jate,  2  C.  M.  &  R.  573  ;  6>?7/ 
V.  Muide,  L.  B.,  4  Ex.  232,  237 ;  Stace  v.  Griffith,  L.  B.,  2  P.  C.  42u. 
As  to  what  amounts  to  proof  of  malice,  vide  ante,  pp.  859  et  seq. 

If  there  be  no  evidence  of  express  malice,  the  jmige  is  bound  to  direct 
a,  verdict  for  the  defendant.  iSomervitle  v.  Jlaivkins,  and  Henvjood  v. 
Harrison;  ante,  p.  866,  Cooke  v.  Wildca,  supra;  Caid field  v.  Whitworth,  18 
L.  T.  527,  T.  T.  1868,  C.  P.;  Late-less  v.  Antjlo-Eijyjitian,  &c.  Co.,  L.  I.'., 
4  Q.  B.  262.  So,  if  words  used  iu  a  privileged  communication,  taken  in 
connection  with  admitted  f;\cts,  are  such  as  might  have  been  used  hcmestlyand 
bond  fide  by  the  defendant,  the  judge  may  diiect  a  verdict  for  the  defendant. 
Spill  x.Maule,  L.  1!.,  4  Ex.  232,  Ex.  Ch.  When  words,  imputing  misconduct 
of  wiiich  A.  and  B.  are  alleged  to  have  been  jointly  guilty,  are  spoken  to  A. 
on  an  occasion  which  is  privileged  as  to  him,  the  occasion  is  privileged  as 
to  B.  also.     Davies  v.  Snead,  L.  B.,  4  Q.  B.  608. 

The  ftiUowing  are  instances  of  i)rivileged  statements,  in  which  the  ^jn'/no 
facie  inference  of  malice  is  rebutted: — 

"A  member  of  Parliament,  who  publishes  an  amended  version  of  his 
speech,  is  liable  for  that,  altliough  he  might  have  sjioken  the  same  words 
iu  his  place  with  impunity  ;  but  if  a  member  were  to  repeat  bund  fide  to 
liis  constituents  what  he  said  in  the  house,  for  the  purpose  of  explaining 
his  conduct  to  them,  I  think  he  would  be  protected."  Davison  v.  Duncan, 
26  L.  J.,  Q.  B.  104,  107  ;  7  E.  &  B.  22!t,  233,  per  Campbell,  C.J.  Sec 
Wason  v.  Walter,  L.  K.,  4  Q.  B.  73. 

As  to  privilege  in  the  case  of  an  advocate,  vide  ante,  p.  866. 

Words  spoken  bond,  fide,  for  the  purpose  of  obtaining  redress,  or  of  for- 
warding the  ends  of  justice,  though  not  spoken  in  the  course  of  a  legal 
proceeding,  are  privileged.  Lake  v.  King,  1  Wms.  Saund.  131  b;  li.  v. 
Baillie,  2i  How.  St.  Tr.  10  ;  Fairman  v.  Ives,  5  B.  «fc  A.  642.  Where  the 
libel  complained  of  is  a  representation  made  bond  fide  to  a  public  oflicer 
(as  the  postmaster-general)  by  the  defendant,  respecting  the  conduct  of 
a  ]ierson  under  him,  it  is  not  actionable.  Jilake  v.  Filfold,  1  ^I.  Ar  Mob. 
198;  Woodivard  v.  Lander,  6  C.  &:  P.  548  ;  Stace  v.  Griffith,  L.  B.,  2  P.  C. 
420.  In  Beatson  v.  Skene,  5  H.  &  K.  838;  29  L.  J.  Ex.  430,  the  defen- 
dant was  the  civil  commissioner,  attached  to  a  corps  formerly  commanded 
by  the  plaiiitilf ;  the  ollieer  succeeding  the  jilaintilY  was  directed  to  inquire 
into,  and  report  upon  the  ci)ndition  of  the  corps,  and  was  referred  to  the 
defendant  for  information  ;  he  accordingly  made  inquiries  of  the  defen- 
dant; it  was  held  that  the  defendant's  re})ly  was  jtrivileged.  See  also 
Daivkins  v.  Favlet,  ante,  p.  865.  A  memorial  addressed  to  the  secretary 
of  state  for  the  removal  of  the  plaiutilV  from  the  co.nvnission  of  the  peace 
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was  held  to  be  privileged.  Harrison  v.  Bush,  5  E.  &  B.  3-i4  ;  25  L.  J., 
Q.  B.  25.  Words  spoken  by  a  member  of  a  county  council  at  a  meeting 
of  that  body  for  granting  music  and  dancing  licenses  under  25  G.  2,  c.  3(f, 
are  privileged.  B.  Aquarium  Socy.  v.  Parkinson,  (1892)  1  Q.  i3.  43l', 
C.  A.,  and  the  principle  seems  to  apply  to  its  other  meetings.  Where  the 
defendant  attacked  the  character  of  a  Koman  Catholic  priest,  by  attributing- 
to  him  improper  conduct  as  a  priest,  it  was  held  to  be  no  excuse  that  the 
libel  was  published  at  a  meeting,  to  petition  parliament  against  making 
a  grant  to  a  Roman  Catholic  college.  Hearne  v.  StowelJ,  12  Ad.  &  E.  Tlit 
See  Dickeson  v,  Hilliard,  L.  R.,  9  Ex.  79. 

Where  the  words  are  spoken  in  confidence,  by  way  of  advice  or  otherwise, 
they  are  privileged.  Thus,  where  tlie  party  is  applied  to  for  the  character 
of  a  servant,  and  in  giving  it  makes  use  of  defamatory  words,  they  are 
not  actionable.  Edmondson  v.  Stevenson,  B.  N.  P.  8 ;  Weatherston  v. 
Hawkins,  1  T.  \l.  110.  But,  if  the  supposed  libel  be  not  communicated 
honu  fide,  it  does  not  fall  within  the  protection  of  privilesed  communi- 
cations. Per  Bayley,  J.,  Pattison  v.  Jones,  8  B.  &  C.  o8i ;  KeUij  \\ 
Partington,  5  B.  &  Ad.  645.  Whether  the  master  made  the  communica- 
tion voluntarily  or  not,  is  a  circumstance  which  the  jury  are  to  consider, 
in  forming  an  opinion  on  the  hona  fides.  "I  do  not  mean  to  intimate," 
says  Ld.  Alvanley,  C.J.,  in  Rogers  v.  Clifton,  3  B.  &  P.  592,  "  that  if  a 
servant  were  strongly  suspected  of  having  committed  a  felony  while  in 
his  master's  service,  that  master  is  not  at  liberty  to  warn  others  from 
taking  him  into  their  service ;  for  it  is  the  duty  of  every  person  to  guard 
the  public  against  admitting  such  servants  into  their  houses."  "A  master,'" 
says  Bayley,  J.,  in  Pattison  v.  Jones,  8  B,  &  C.  584,  "  may,  when  he  thinks 
that  another  is  about  to  take  into  his  service  one  whom  he  knows  ou^ht 
not  to  be  taken,  set  himself  in  motion  and  do  some  act  to  induce  that 
other  to  seek  information  from,  and  put  questions  to  him.  The  answers 
to  such  questions  given  hond  fide,  with  the  intention  of  communicating 
such  facts  as  the  other  party  ought  to  know,  will,  although  they  contain 
slanderous  matter,  come  within  the  scope  of  a  privileged  "communication. 
But  in  such  a  case  it  will  be  a  question  for  the  jury  whether  the  defendant 
has  acted  lond,  fide,  intending  honestly  to  discharge  a  duty,  or  whether 
he  has  acted  maliciously,  intending  to  do  an  injury  to  the  servant."  See 
also  Child  v.  Affleck,  9  13.  &  C.  403.  When  a  person,  after  he  has  given 
a  good  character,  discovers  something  to  the  prejudice  of  the  servant, 
unknown  to  him  at  the  time  he  gave  the  character,  he  may  and  ought 
to  disclose  it  to  the  party  who  engaged  the  servant,  on  the  "^faith  of  the 
character  so  given,  and  he  may  make  the  communication  voluntarily,  and 
the  whole  is  privileged.     Gardner  v.  Slade,  13  Q.  B.  79G. 

Defamatory  words  spoken  by  way  of  confidential  advice  to  i)crsons  who 
ask  it,  or  have  a  right  to  expect  it,  are  privileged.  Thus  in  an  action  for 
saying  of  a  tradesman,  "he  wdl  be  a  bankrupt  soon,"  it  appeared  that  the 
words  were  not  s[)oken  maliciously,  but  in  confidence  and  friendship,  and 
by  way  of  warning.  Pratt,  C.J.,  directed  the  jury  to  lind  the  defendant 
not  guilty.  Hewer  v.  Dowson,  B.  N.  P.  8 ;  MDougall  v.  Claridge,  1  Camp. 
267;  Hunman  v.  Bigg,  Id.  269,  n.  The  defendant,  the  tenant  of  a  farm, 
required  some  repairs  to  be  done  at  the  farndiouse,  and  B.,  the  agent  of 
the  landlord,  directed  the  ]>laintiff  to  do  them;  the  plaintiff  did  tlu7m,  but 
in  a  negligent  manner,  and  while  thty  were  proceeiiing  got  drunk;  and 
circumstances  occurred  which  induced  the  defendant  to  believe  that  the 
plaintiff  had  broken  open  his  cellar  door  and  got  drunk,  and  spoiled  the 
work  ;  and  the  defendant  told  D.,  a  stranger,  in  the  presence  of  the  jjlaintifi; 
and  afterwards  rejieated  to  D.,  in  the  absence  of  the  i)laiiitiff,  that  the 
plaint  If  had  broken  open  the  door;    (jn  the  same  day  he  made  the  same 
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com|il;iint  to  B. :  it  was  licM  tliat  the  comiilaint  to  I>.  was  a  j)rivileged 
coiiiiminicatiou  if  made  boiid  fide,  ami  without  any  malicious  iiitentiou  ; 
that  the  statement  made  to  tlie  i)laiiitilV,  in  tiie  jireseuce  of  D.,  was  also 
privile-^i'd,  if  done  honestly  and  Iiond  fidi- ;  tliat  the  circumstance  of  its 
being  made  in  the  presence  of  a  third  jierson  did  not  of  itself  make  it 
unauthorized  ;  and  that  it  was  a  question  for  the  jury  to  determine,  from 
the  circumstances,  whether  the  defendant  acted  bona  fide,  or  was  influenced 
by  malicious  motives:  but  that  the  statement  to  D.,  in  the  absence  of 
the  jilaintifl",  was  unauthorized  and  officious,  and  therefore  not  liiotected, 
though  made  in  the  belief  of  its  truth,  if  it  were  false  in  Aict.  Toogood 
V.  Spi/rinij,  1  C.  M.  &  R.  181 ;  see  also  Brooks  v.  Blannhard,  1  Cr.  &  M. 
779 ;  Bennett  v.  Deacon,  2  C.  B.  628.  The  defendant  having  given  notice 
of  dismissal  to  his  footman  and  cook,  they  separately  went  to  him  and 
asked  him  his  reasons  for  discharging  them,  when  he  told  each  (in  the 
absence  of  the  otlier)  that  he  or  she  was  discharged  because  both  had 
been  robbing  him  ;  it  was  held  a  privileged  communication.  Maiiby  v. 
Witt,  18  C.  B.  2-14: ;  25  L.  J.,  C.  P.  294.  See  also  Davies  v.  Snead,  L.  R., 
5  Q.  B.  008,  cited  ante,  p.  8G7.  If  a  person  about  to  dismiss  his  servant 
for  dishonesty  calls  in  a  friend  to  hear  what  passes,  the  presence  of  such 
third  person  does  not  take  away  the  privilege  from  wonis  which  the 
master  then  uses  imputing  the  dishonesty.  Taylor  v.  Hawkins,  IG  Q.  B. 
308.  A  charge  of  theft  made  against  the  plaintiff,  in  the  presence  of  a 
stranger  is  i)rivileged,  if  tlie  defendant  believed  it  to  be  true  and  acted 
bond  fide,  and  did  not  make  it  before  more  ])ersons,  or  in  stronger  language 
than  necessary;  and  it  is  for  the  jury,  not  for  the  judge,  to  say  whether 
the  facts  bring  the  case  within  the  i)rivilege.  Padmore  v.  Lawrence,  11 
Ad.  &  E.  380.  The  plaintiff,  a  clerk,  called  at  the  defendant's  sliop  for 
two  boxes,  and  was  desired  to  fetch  them  from  an  inner  room  ;  a  box  of 
some  value  was  missed  from  this  room,  upon  which  the  defendant  went 
to  the  plaintiffs  employers  and  i-aid,  in  the  presence  of  a  witness,  "  there 
was  no  one  else  in  the  room,  and  he  (the  })laiutiff)  must  have  taken  it ;  " 
it  was  held  tliat  the  communication  was  privileged,  being  made  for  the 
purpose  of  protecting  the  interest  of  the  person,  by  whom,  or  to  whom, 
it  was  made.  Amann  v.  Damm,  8  C.  B.,  N.  S.  597;  22  L.  J.,  C.  P.  313. 
Where  the  slander  is  spoken  at  a  meeting,  the  ])resence  there  of  reporters, 
whom  the  defendant  cannot  exclude,  will  not  affect  the  privilei:;e.  Fittard 
v.  Oliver,  (1891)  1  0.  B.  474,  C.  A. 

Where  a  person,  having  originated  false  reports  prejudicial  to  a  tradesman, 
was  afterwards  called  on  by  the  employers  of  the  latter,  to  examine  the 
matters  comjilaineil  of,  and  then  repeated  to  them  tlie  false  statement ;  it 
was  held  that  this  communication  was  not  privileged.  Smith  v.  MatliewSy 
1  M.  &  llob.  151;  (irij)iths  v.  Lewis,  7  Q.  B.  Gl.  Tiie  mate  of  a  ship  sent  a 
private  letter  to  the  defendant,  imputing  gross  misconduct  and  unfitness  to 
the  j)laiiitiff,  the  captain  of  it,  which  defendant  showed  to  the  shipowner, 
who  thereupon  dismissed  the  plaintiff.  The  court  were  divided  as  to  whether 
this  communication  by  the  delendant  to  the  owner  was  privileged.  In  this 
case  the  defendant  was  a  stranger  to  t  la;  owner,  and  not  interested  in  this  matter, 
and  he  showed  it  to  the  owner  by  the  advice  of  some  friends,  and  appears  to 
have  acted  in  the  belief  that  tlie  owner  ought  to  be  informed  of  the  mis- 
conduct. Coxhead  v.  Bichards,  2  C.  B.  569.  But,  where  P.,  a  creditor  of  the 
plaintiff,  B.,  believing  that  B.  had  committed  an  act  of  bankruptcy,  and 
having  reason  to  believe  it,  gave  notice  to  a  person  whom  B.  had  commissioned 
to  sell  his  goods  by  auction,  not  to  pay  over  the  proceeds  to  him,  "  he  having 
committed  an  act  of  bankruptcy,"  it  was  held  that  the  communication  was 
l)rivileged.  Blachham  v.  Pmjlu  Id.  (!11.  So  where  C,  a  solicitor,  acting  in  the 
ordinary  course  of  his  duty  to  his  client  P.,  gave  such  notice  on  P.'s  behalf ; 
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Baher  v.  Carrich,  (189-i)  1  Q.  B.  838,  C.  A. ;  even  altLough  given  by  a  letter 
which  was  dictated  to  and  written  by  one  clerk,  and  after  signature  by  C.,  copied 
into  a  letter  book  by  another,  in  accordance  with  the  ordinary  course  of  business 
of  C.'s  office.  Boxsius  v.  Goblet,  Id.  842,  C.  A.  Accord.  Edmondson  v.  Birch 
&  Co.,  (1907)  1  K.  B.  371,  C.  A.,  where  the  defendant  was  not  a  solicitor. 

The  plaintiff  and  defendant  were  jointly  interested  in  property  of  which 
C.  was  manager,  and  the  defendant  wrote  to  C.  a  letter  principally  about  the 
property  and  the  conduct  of  the  plaintiff  with  regard  thereto,  but  containing 
also  a  distinct  charge  against  the  plaintiff  with  reference  to  his  conduct  to  his 
mother:  it  was  held,  that  though  the  part  of  the  letter  respecting  the 
plaintiff's  conduct  as  to  the  property,  was  confidential  and  privileged,  such 
privilege  could  not  extend  to  the  part  relating  to  his  mother.  Warren  v. 
Warren,  1  C.  M.  &  R.  250.  The  defendant  claimed  rent  of  the  plaintiff;  the 
plaintiff  denied  his  liability,  whereupon  the  defendant  wrote  to  the  plaintiff's 
agent  (who  was  in  correspondence  on  the  subject)  a  letter  in  which  he 
insisted  on  his  claim,  and  further  charged  the  plaintiff  with  "  a  mean  and 
dishonest  attempt  to  defraud;"  it  was  held,  that  such  an  imputation,  being 
wholly  unnecessary,  was  not  privileaed.  Tuson  v.  Evans,  12  Ad.  &  E.  733 ; 
see  Coohe  v.  WiUes,  5  E.  &  B.  328 ;  24  L.  J.,  Q.  B.  367  ;  and  Eryer  v. 
Kinnershij,  15  C.  B.,  N.  S.  422 ;  33  L.  J.,  C.  P.  96.  But,  where  the  plaintiff 
requested  C.  to  obtain  signatures,  protesting  against  the  plaintiff  being 
compelled  to  resign  a  charitable  trust,  held  by  him,  the  defendant,  when 
requested  by  C.  to  sign,  said  he  would  not  keep  a  big  rogue  like  the  plaintiff 
in  the  trust;  on  bsing  pressed  to  give  his  reasons,  he  said  that  the  plaintiff 
had  left  the  parish  under  d'screlitable  circumstances,  without  settling  with 
his  creditors :  it  was  held  that  tlie  words  were  spoken  on  a  privileged 
occasion.  Cowles  v.  Potts,  34  L.  J.,  Q.  B.  247.  So,  where  the  defendant 
was  requested  by  C,  a  clergyman  and  friend  of  the  plaintiff",  to  act  as 
arbitrator  between  one  of  his  j^arishioners  and  the  plaintiff;  this  office  he 
refused  in  a  letter  to  C,  which  was  one  of  the  libels  in  question.  The  other 
was  contained  in  the  answer  to  a  letter  from  a  lady,  whereby  she  sought  to  clear 
the  jalaintift"  from  certain  charges  brought  against  him.  Boih  communications 
were  held  to  be  privileged.  Whiteley  v.  Adams,  15  C.  B.,  N.  S.  392  ;  33  L.  J., 
C.  P.  89.  See  also  Stuart  v.  Bell,  (1891)  2  Q.  B.  341,  C.  A.  Statements  made 
by  the  secretary  of  a  society,  f  )r  tiie  purpose  (inter  alia)  of  investigating  the 
cases  of  applicants  for  charitable  relief,  iu  answer  to  inquiries,  as  to  such 
applicants,  \>j  persons  whom  he  believes  to  be  willing  to  relieve  them,  if 
deserving  of  relief,  are  privileged.     Waller  v.  Loch,  7  Q.  B.  D.  619,  C.  A. 

It  is  tlie  duty  of  the  directors  of  a  joint-stock  company  to  communicate 
to  their  shareholders  the  reports  of  the  auditors;  and  as  it  is  for  the  interest 
of  all  the  shareholders  to  be  informed  of  the  report,  the  printing  and  publica- 
tion of  the  reports  \^  prima  facie  privileged.  Laivless  x.  Amfo- Egyptian, 
&c.  Co.,  L.  Iv.,  4  Q.  B.  262.  See  also  Edmond<on  v.  Birch  &  Co.,  supra. 
Though,  if  the  report  were  circulated  among  other  than  shareholders  the 
privilege  would  cease.  Parsons  v.  Surgey,  4  F.  &  F.  247.  Where  the 
defendants,  a  railwaj^  company,  dismissed  the  pla'ntitf,  one  of  then-  guards, 
for  neglect  of  duty,  the  ]Miblication  of  his  name  and  the  cause  of  his 
dismissal  in  a  printed  monthlv  circular  addressed  to  the  defendant's  servants, 
was  held  to  be  privileged.  Hunt  v.  Ot.  N.  By.  Co.,  (1891)  2  Q.  B.  189, 
C  A.  Where  the  plaintiff,  a  barrister,  in  a  speech  made  to  tlie  Manx 
House  of  Keys  had  violently  attacked  the  defendant,  the  bishop  of  the 
Isle  of  Man,  and  the  defendant  replied  to  the  attack  in  the  House  of  Con- 
vocation;  the  occasion  was  held  privileged,  and  the  publication  of  his  reply 
in  the  local  i)ress  was  also  held  privileged,  that  being  the  medium  In'  wliich 
tlic  ])laintifPs  speech  had  been  circulated.  Laughton  v.  Bp.  of  Sodor 
and  Man,  L.  Pi.,  4  P.  C.  495.     The  mere  fact  that"  the   language  used,  was 
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stronger  thiin  tlie  occasion  required  is  not  evidence  of  raalice  ;  S.  C,  following 
Spill  V.  Mnule,  \j.  W.,  4  Ex.  2.".2  ;  accord.  Nerill  v.  Fine  Arts,  &C.  Insur.  Co., 
(1895)  '1  Q.  B.  150,  C.  A. ;  (1807)  A.  C.  08,  D.  P. 

Words  spokin  bona  fide,  by  way  of  moral  advice,  are  privi]o<Ted,  as  if  a  man 
writes  to  a  fatlicr,  advisinj^  him  to  liave  better  regard  to  his  cliiMren,  and 
using  scandalous  words,  it  is  only  reformatory,  and  shall  not  bo  intended  to 
be  a  libel.  Peacock  v.  Raynell,  2  Brownl.  151.  But,  if  in  such  case  tho 
publication  should  be  in  a  newspaper,  though  the  pretence  sh(juld  be  reforma- 
tion, it  would  be  libellous.     R.  v.  Kni(j]d,  Bac.  Abr.,  Libel  (A.  2). 

Where  defamatory  words  are  spoken  or  written  hondfidc,  with  the  view  of 
investigating  a  fact  in  which  the  party  is  interested,  they  are  privileged. 
Thus,  where  the  defendant  inserted  an  advertisement  in  a  newspaper  to 
ascertain  whether,  previously  to  a  certain  time,  the  plaintiff  had  been  married, 
intending,  as  the  innuendo  stated,  to  insinuate  that  the  plaintiff  had  been 
guilty  of  bigamy,  but  it  appeared  that  the  advertisement  was  inserted  by  the 
authority  of  the  phiintilf's  wife,  from  anxiety  to  know  whether  she  was 
legally'  the  wife  of  tiie  filaintilf,  it  was  justifiable.  Delany  v.  Jones,  4  Esp. 
191 ;  Finden  v.  Wcstlake,  M.  &  i\I.  461.  So,  where  the  libel  was  an  advertise- 
ment for  the  discovery  of  the  plaintiff,  an  absconded  debtor,  and  published  at 
the  request  of  a  party  who  had  sued  out  a  capias,  for  the  purpose  of  enabling  the 
sheriff  to  take  him.  Lay  v.  Laivson,  4  Ad.  &:  E.  795.  But  if  the  publication  of 
the  libel  is  more  extensive,  tlian  necessary  for  the  purpose  of  obtaining  informa- 
tion, it  may  become  actionable.  Browne  w  CVoomfi,  2  Stark.  297.  So,  although 
a  customer  may  use  words  of  reasonable  remonstrance  to  a  tradesman,  yet  from 
the  manner,  time  or  place  of  speaking,  there  may  be  evidence  of  express  malice, 
which  takes  away  the  privilege.     Oddy  v.  Paulet,  4  F.  &  F.  1009. 

No  action  will  lie,  without  express  malice,  for  libellous  matter  contained  in 
a  notice  forming  part  of  a  legal  proceeding.  Bank  of  British  N.  America  v. 
Strong,  1  Ap.  Ca.  307,  J.  C. 

The  publication,  even  though  not  a  verbatini  report,  of  the  ])roceeilings  of 
a  court  of  justice,  containing  defamatory  matter,  is  priviletrcd,  if  substantially 
ftiir  and  correct.  Currey  v.  Walter,  i  B.  &  P.  525 ;  Delegal  v.  Hiyldey,  3 
N.  C.  950;  Hoare  v.  Silverloclc,  9  C.  B.  20 ;  19  L.  J.,  C.  P.  215.  Proceedings 
before  the  registrar  under  the  Bankruptcy  Act,  1861,  ss.  101,  102,  fell  within 
this  rule.  Myalls  v.  Leader,  L.  R.,  1  Ex.  296.  So,  the  report  of  a  debate  in 
Parliatnent;  Wason  v.  Wcdter,  L.  11.,  4  Q.  B.  7M;  or,  of  })roceedings  before  a 
committee  of  the  House  of  Lords;  Kane  v.  Mulvany,  I.  R.,  2  C.  L.  402, 
C.  P.;  is  privileged.  A  correct  and  impartial  report  of  the  preliminary 
inquiries  held  before  magistrates  respect'ug  indictable  offences,  pursuant  to 
11  &  12  y.  c.  42,  is  privileged  if  the  inquiry  be  curried  on  publicly,  and  the 
charge  be  dismissed.  Leivis  v.  Levy,  K.  B.  &  E.  537;  27  L.  J.,  Q.  B.  282. 
So,  also,  of  the  proceedings  before  magistrates  duly  acting  within  their  juris- 
diction where,  after  parties  are  heard,  a  final  judgment  is  given  pursuant  to 
the  11  ife  12  y.  c.  43  ;  see  S.  C. ;  or  the  proceedings  are  of  such  a  na  ture  that 
they  must  end  in  a  final  decision.  Kimber  v.  Press  Assoc,  infra-  l>ut  if 
the  inquiry  is  carried  on  privately,  or  if  the  magistrates  have  no  jurisdiction, 
a  report  of  the  proceedmgs  would  be  ludawful.  Lewis  v.  Levy,  sujn-a; 
M'Gregor  v.  TJacaifes,  3  B.  &  C.  24.  Where,  however,  an  application  is 
made  to  a  magistrate  in  which,  supposing  the  facts  to  bear  out  the  applica- 
tion, he  would  liave  jurisdiction,  then  he  has  jurisdiction  to  consider  wiiether 
the  tacts  make  out  the  jurisdiction,  and  a  report  is  privileged.  Usill  v.  Hales, 
'•')  C.  P.  1 ).  319 ;  see  S.  C,  Id.  206,  C.  A.  A  report  of  proceedings  iu  open 
court  before  magistrates,  upon  an  ex  parte  application  for  a  summons  for 
perjury  is  i)rivileged.  Einiber  v.  Press  Assoc.,  (1893)  1  Q.  B.  65,  C.  A.  It 
has  been  held  in  several  cases  that  where  the  defendant  has  been  committed 
fcr  trial  or  held  to  bail,  the  report  of  the  proceedings  is  not  privileged.     H,  v. 
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Lee,  5  Esp.  123 ;  i?.  v.  Fisher,  2  Camp.  563 ;  Duncan  v.  TJmaites,  3  B.  &  C. 
083'.  See,  hovvcA-er,  Lewis  v.  Levy,  E.  B.  &  E.  557 ;  27  L.  J.,  Q.  B.  288  ;  and 
Usill  V.  Holes,  and  Kiniber  v.  Press  Assoc,  ante,  p.  871,  per  Cur.  The 
publication  of  proceedings  on  a  coroner's  inquisition;  R.  v.  Fleet,  1  B.  &  A. 
379  ;  or  before  a  commissioner  appointed  by  the  Crown  for  inquiry  into  certain 
public  bodies  ;  Charlton  v.  Watfon,  6  C.  &  P.  385 ;  when  containing  defamatory 
matter,  has  been  held  actionable. 

The  true  criterion  of  the  ]5rivilcge  in  the  case  of  a  rejTOrt  of  legal  proceed- 
ing's is,  probably,  whether  it  is  a  fair  and  honest  report  of  what  had  taken 
place,  published  simply  with  a  view  to  the  information  of  the  public,  and 
innocent  of  all  intention  to  do  injury  to  the  reputation  of  the  party  affected. 
Wason  V.  Walter,  L.  E.,  4  Q.  B.  94,  per  Cur.;  Usill  v.  Hales,  3  C.  P.  D.  326, 
per  Ld.  Coleridge,  C.J. ;  Macdougall  v.  KnifjM,  17  Q.  B.  D.  636,  C."  A.  But, 
if  the  rei^ort,  although  substantially  correct,  be  published  maliciously,  with 
intent  to  injure  the  plaintiff,  there  is  no  privilege.  Salmon  v.  Isaac,  20  L.  T. 
885  cor.  Hannen,  J.;  Stevens  v.  Sampson,  5  Ex.  D.  53,  C.  A.  In  these 
cases  the  publication  was  by  vokmteers,  who  were  not  reporters  for  the  public 
press.     See  Id.,  p.  56,  jjer  Bramwell,  L.J. 

Where  a  trial  or  inquiry  hists  several  days,  a  report  of  each  day's  proceedings 
is  privileged.  Lewis  v.  'Levy,  ante,  p.  871.  And  a  report  of  the  judgment, 
without  the  evidence,  in  an  action  tried  without  a  jury,  was  held  to  be 
privileged.  Macdougall  v.  Knight,  supra.  The  judgment  in  this  case  was 
affirmed  on  another  ground,  14  Ap.  Ca.  194,  D.  P. ;  but  Ltl.  Halsbury,  C, 
there  intimated  that  this  proposition  would  not  be  correct,  unless  the 
iudsment  afforded  the  reader  a  reasonable  opportrmity  of  judging  what  con- 
clusion to  draw  from  the  evidence  at  the  trial.  The  principle  laid  down  by 
the  C.  A.  was,  however,  followed  by  them  in  Id.  v.  Id.,  No.  2,  25  Q.  B.  D.  1. 

Contemporaneous  reports  in  newspajiers  of  proceedings  publicly  heard  in 
Court  are  now  privileged,  by  51  &  52  V.  c.  64,  s.  3,  ante,  p.  866. 

The  publication  of  a  copy  of  a  register  of  judgments  kept  luider  statutory 
authority  and  which  the  public  have  a  right  to  inspect  is  privileged.  Searles 
V.  Scarlett,  (1892)  2  Q.  B.  56,  C.  A.  Thus  where  the  plaintiff's  name  appeared 
in  a  list  of  county  court  jud'iments  to  which  was  appended  a  note  that  no 
distinctiim  was  made  between  debt  or  damages  or  jiruperly  disputed  cases,  and 
it  was  probable  that  a  large  portion  of  the  judgments  had  been  settled  or  paid, 
it  was  held  that  no  action  lay  in  the  absence  of  malice.  S.  C.  A  similar  list 
without  the  note  was  held  to  be  a  libel  in  Williams  v.  Smith,  22  Q.  B.  D.  134. 
Sed  vide  per  Ld.  Esher,  M.R.,  (1892)  2  Q.  B.  62.  As  to  a  report  as  to  the 
conduct  of  publicans,  for  use  at  Brewster  sessions,  see  Andrews  v.  Nott- 
Bower,  (1895)  1  Q.  B.  888,  C.  A. 

A  report  by  the  General  Medical  Council,  constituted  under  21  &  22  Vict, 
c.  90,  that  they  had  (as  they  in  fact  had,  under  sect.  29)  removed  the  name 
of  the  plaintiff,  a  medical  practitioner,  from  the  register,  and  that  he  had  been 
f  uilty  of  infamous  conduct  in  a  professional  respect,  is  privileged.  Allbutt  v. 
'General  Council  of  Medical  Edticution,  &c.,  28  Q.  B.  D.  400,  C.  A. 

As  to  evidence  in  mitigation  of  damages,  of  the  correctness  of  a  report,  the 
publication  of  which  cannot  be  justified,  vide  post,  p.  877. 

The  defendant  may  contend  that  the  writing  is  not  injurious;  as  where 
the  editor  of  a  newspaper  reported  a  former  trial  for  libel,  in  which  the 
plaintiff  had  recovered  a  verdict,  although  the  report  contained  some  injurious 
allef^ations,  yet  the  judge  left  it  to  the  jury  to  say  whether,  taken  altogether,  the 
report  was  injurious,  and  the  court  held  that  it  was  rightly  so  left.  Chalmers 
V.  Payne,  2  C.  M.  &  II.  156. 

Fair  comment.']  Fair  comment  on  the  jilaintifl's  conduct  or  literary  work 
falls  within  the  rule  of  qualified  privilege,  vide  ante,  pp.  866  et  seq.     Thomas  v. 
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Jlrii'lhimj  .t  Co.,  (1006)  2  K.  B.  627,  explaininn;  Mcrlvah:  v.  Carson,  20  Q.  13.  D. 
27"),  C.  A.,  and  llenicood  v.  Ilnrrison,  L.  Pi.,  7  C.  V.  G06.  See  also  Dukhyl  v. 
l.ahuucltcre,  23  T.  L.  K.  36-1,  March  14tl),  1007,  D.  P.  A  "fair  comnient " 
is  a  relevant  comment  which  i.s  the  expression  of  honest  opinion,  and  is 
critiiism  and  not  mere  invective  ;  such  comment  is  no  libel.  M<:Quire  v. 
ir.  Mar  III  II  f/  Ncivs  Co.,  (1003)  2  K.  B.  100,  C.  A.  The  jurj-  may  not 
*' substitute  their  own  opinion  of  the  literary  merits  of  the  work  for  that 
of  the  critic,  or  try  the  '  fairness '  of  the  criticism  l)y  any  such  standard."  S.  C. 
!See  also  Bifjbi/  v.  Financial  News,  (1007)  1  K.  B.  502,  ('.A.  A  comment 
actuated  by  malice  is  not  fair.  Thomas  v.  Bradburij  <(•  Co.,  supra.  And 
although  the  writer  of  a  published  article  bona  Jide  believe  that  what 
it  stated  is  true,  it  goes  beyond  the  range  of  fair  criticism  if  it  impute 
base  and  sordid  motives  to  the  plaintilf.  CampheU  v.  Spotiiswood,  infra. 
Accord.  Joijid  v.  Cyrh  Trade  Fuhlishinfj  Co.,  (1004)  2  K.  B.  202,  C.  A.  See 
also  Fi/anv.  Wood,  i  V.  &  ¥.  735.  The  right  to  publish  a  fair  criticism 
is  not  a  peculiar  right  of  the  public  press,  but  may  be  exercised  by  any 
private  individual.  Kane  v.  Mulvany,  ante,  p.  871;  Ifenwood  v.  Harrison, 
L.  Pv.,  7  C.  P.  G24,  ;5e/-  Willes,  J. ;  CauipbeJl  v.  Spottisicoode,  3  B.  &  S.  769, 
781 ;  32  L.  J.,  Q.  B.  185,  201,  202. 

A  public  writer  may  discuss  the  conduct  of  magistrates,  who  dismissed  a 
charge  made  against  the  plaintiff,  without  hearing  the  whole  of  the  evidence, 
and  also  in  commenting  on  the  evidence  adduced,  in  support  of  the  view  that 
the  decision  of  the  ma'^istrates  was  erroneous  ;  but  he  is  not  entitled  to  araue 
in  favour  of  his  view  from  extrinsic  facts,  not  in  evidence.  Ilibhins  v.  Lee, 
4  F.  &  F.  243,  2^er  Cockburn,  C.J. ;  and  see  Iledhif  v.  BarJotv,  Id.  224,  per 
Id.  So,  comments  on  the  proceedings  in,  or  evidence  given  before,  a  court  of 
justice  are  allowable  if  made  fairly  and  honestly;  Woodgatc  v.  liidout,  Id. 
202,  per  Id. ;  and  even  though  the  inference  which  the  writer  draws  is 
incorrect,  provided  he  has  acted  reasonably,  the  privilege  still  continues, 
FisJc  Allah  Bey  v.  Whitehurst,  18  L.  T.  G15,;*er  Id.  So,  fair  comments  may 
be  made  on  the  proceedings  in  Parliament.  Wason  v.  'Walter,  L.  II.,  4  Q.  B. 
73;  Kane  v.  Mulvany,  I.  R.,  2  C.  L.  402,  C.  P.  So  may  a  fair  criticism  on 
a  matter  of  public  and  national  interest  and  importance.  Ilenwood  v.  Harrison, 
L.  E.  7  C.  P.  606  ;  so  the  sanitary  condition  of  a  large  number  of  cottages 
let  by  the  ]iroprietors  of  a  colliery  to  their  workmen,  mav  be  criticized. 
^\  HMon  Coal  Co.  v.  N.  E.  Netvs  Assoc,  (1804)  1  Q.  B.  133,  C.  A.  P>ut  it  is 
not  lawful  to  make  false  charges  against  a  public  ofliccr,  nor,  on  the  assump- 
tion of  their  truth,  to  comment  on  his  proceedings  in  offensive  and  injurious 
language.  Davis  v.  Shepstone,  11  Ap.  Ca.  187,  J.  C.  In  commenting  on  or 
reierring  to  legal  proceedings,  a  text-writer  must  take  reasonable  care  that  his 
statements  are  accurate,  or  he  will  be  liable  if  the  misstatement  is  injurious 
to  another.     Blake  v.  Stevens,  4  F.  &  F.  232. 

The  defendant  may  show  that  the  libel  is  a  fair  comment,  however  severe, 
on  a  literary  work  of  the  plaintiff;  but  if  it  contain  observations  unconnected 
with  the  Work,  and  personally  slanderous,  it  is  actionable ;  Carr  v.  Hood,  1 
Camp.  355,  n. ;  Soane  v.  Knight,  M.  &  M.  74 ;  Tliompson  v.  ShacMl,  Id. 
187  ;  Fraser  v.  Berkeley,  7  C.  &  P.  621 ;  Strauss  v.  Francis,  4  F.  .^'  F.  1107  ; 
Campbell  v.  Spottisicoode ;  Joynt  v.  Cycle  Trade Publishimi  Co.,  and  Merivale 
V.  Carson,  supra ;  so  if  it  misdescribe  the  work  criticised,  S.  C.  A  publi- 
cation is  not  a  libel  which  has  for  its  object,  not  to  injure  the  reputation 
of  any  individual  but  to  correct  misrepresentations  of  I'act,  to  refute  sophistical 
reasoning,  to  expose  a  vicious  taste  in  literature,  or  to  censure  what  is 
hostile  to  mortality;  _2Je?-  Ld.  Ellenborough,  C.J.,  Tahart  v.  Tipper,  1 
Camp.  352 ;  Strauss  v.  Francis,  ante,  p.  872.  Nor,  if  the  intention  is  to 
expose  a  system  of  quackery  and  puffery;  j)e?-  Cockburn, C.  J.,  Hunter  v.  Sharpe, 
4  F.  it  F.  083.     See  also  DaJchyl  v.  Labouchere.  srtpra. 
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Handbills  or  placards  are  subject  to  the  same  freedom  of  criticism,  oral  or 
in  writing,  as  books.  Paris  v.  Levy,  9  C.  B.,  N.  S.  342 ;  30  L.  J.,  C.  P.  11. 
So,  tlie  editor  of  a  newspaper  may  comment  on  any  place  of  public  entertain- 
ment, if  the  comment  be  made  fairly,  and  without  malice,  or  a  view  to  injure 
or  prejudice  the  proprietor  in  the  eyes  of  the  public.  Per  Ld.  Kenyon, 
Dibdin  v.  Swan,  1  Esp.  28  ;  McQuire  v.  W.  Morning  News  Co.,  ante,  p.  873. 
And  see  Gregory  v.  Brunswick,  Dk.  of,  1  Car.  &  K.  24,  as  to  criticisms  on 
actors.  And,  it  is  not  libellous  fairly  to  comment  upon  a  petition  relating  to 
matters  of  general  interest,  which  has  been  presented  to  Parliament  and 
published.  Dunne  v.  Anderson,  Ey.  &  M.  287  ;  3  Bing.  88.  So,  comments 
on  the  conduct  of  persons  at  a  public  meeting  for  the  purpose  of  promoting 
the  election  of  a  candidate  for  Parliament  are  privileged.  Davis  v.  Duncan, 
L.  P.,  9  C.  P.  39G.  So,  comments  on  the  conduct  of  a  clergyman  in  relation 
to  the  manner  in  which  he  conducts  public  worship,  or  uses  the  church  or 
vestry,  are  privileged :  Kelly  v.  Tinling,  L.  P.,  1  Q.  B.  699 ;  but  comments 
in  relation  to  his  conduct,  in  the  management  of  a  private  charity  wliich  he 
dispenses,  are  not  privileged,  but  must,  if  at  all,  be  specially  justified  by 
showing  their  truth;  at  least  where  the  comments  are  publislied  by  a  mere 
stranger,  and  in  a  newspaper.  Gathercole  v.  Miall,  15  M.  &  W.  319 ;  see 
Walter  v.  Brogden,  19  C.  B.,  N.  S.  65,  cited  ante,  p.  854.  And  it  has  been 
doubted  whether  sermons,  pul)lished  only  by  being  pieached  in  church,  are 
the  lawful  subjects  of  such  public  comments.  Gathercole  v.  Miall,  supra. 
See,  however,  Caird  v.  Sime,  12  Ap.  Ca.  338,  D.  P. 

To  justify  the  criticism  the  plaintiff  must  be  a  person  whose  position  and 
character  are  of  general  interest  to  the  whole  country,  or  the  subject-matter 
must  be  of  such  interest ;  it  is  insufficient  if  the  interest  is  limited.  Purcell 
v.  Sowler,  1  C.  P.  D.  781.  This  judgment  was  affirmed  (2  C.  P.  D.  215,  C.  A.) 
on  another  ground,  the  C.  A.  holding  the  matter  was,  in  that  case,  of  general 
interest  to  the  whole  country.     See  also  Pittard  v.  Oliver,  ante,  p.  869. 

A  letter  which  is  a  libel  pe?*  se,  cannot  be  justifiable,  as  being  a  fair  and 
hondfide  comment  on  the  matter  contained  in  a  preceding  letter.  Walter  v. 
Brogden,  ante,  p.  854. 

Publication  in  newspapers  of  reports  of  public  meetings.^  There  is  at 
common  law  no  privilege  for  the  ])ubIication  in  a  newspaper,  of  ex  parte 
defamatory  statements  made  at  a  meeting  of  a  metropolitan  vestry ;  Popham 
v.  Pickhurn,  7  H.  &  N.  891 ;  31  L.  J.,  Ex.  133 ;  or  of  a  local  board  of 
guardians ;  Purcell  v.  Sowler,  2  C.  P.  D.  215,  C.  A. ;  or  of  commissioners 
under  a  local  improvement  act.  Davison  v.  Duncan,  7  E.  &  B.  229 ;  26 
L.  J.,  Q.  B.  104.  Now,  however,  by  the  Law  of  Libel  Amendment  Act, 
1888  (51  &  52  V.  c.  64),  s.  4,  "  A  fair  and  accurate  report  published  in  any 
newspaper  of  the  proceedings  of  a  public  meeting,  or  (except  where  neither 
the  public  nor  any  newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestrj^ 
town  council,  school  board,  board  of  guardians,  board  or  local  authority 
formed  or  constituted  under  the  provisions  of  any  Act  of  Parliament,  or  of 
any  committee  appointed  by  any  of  the  above-mentioned  bodies,  or  of  any 
meeting  of  any  commissioners  authorized  to  act  by  letters  patent.  Act  of 
Parliament,  warrant  under  the  royal  sign  manual,  or  other  lawful  warrant  or 
authority,  select  committees  of  either  house  of  i)arliament,  justices  of  the 
peace  in  quarter  sessions  assembled  for  administrative  or  deliberative  purposes, 
and  the  publication  at  the  rctjuest  of  any  government  ofiice  or  department, 
officer  of  state,  commissioner  of  police,  or  chief  constable  of  any  notice  or 
report  issued  by  them  for  the  information  of  the  public,  sliall  be  privileged, 
unless  it  shall  be  ])roved  that  such  re))ort  or  publication  was  ])ublished  or 
made  maliciously ;  provided  that  nothing  in  this  section  shall  authorize  the 
publication  of  any  blasphemous  or  indecent  matter;  provided  also,  that  the 
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])riiU(ti()ii  intended  to  be  afTuidcd  l^y  this  section  sliall  nut  be  available  as 
a  dereiico  in  an}'  proceedings  if  it  shall  be  ]irovcd  that  the  defendiint  has 
been  reciuested  to  insert  in  the  newspaper,  in  which  the  report  or  other 
imblicatiiin  complained  of  apjieared,  a  reasonable  letter  or  statement  by 
way  of  contradiction  or  explanation  of  such  report  or  other  iiublicatioD, 
and  has  refused  or  neglected  to  insert  the  same:  provided  further,  that 
nothing  in  tliis  section  contained  shall  be  deemed  or  construed  to  limit 
or  abridge  anj^  privilege  now  by  law  existing,  or  to  protect  tlic  jjublicatioii 
of  any  matter  not  of  public  concern  and  the  publication  of  which  is  not 
for  the  i)ublic  benefit. 

"For  the  purposes  of  this  section  '  ])ublic  meeting'  shall  mean  any  meeting 
boiiujide  and  lawfully  held  for  a  lawful  purpose  and  for  the  furtherance  or 
discussion  of  any  matter  of  public  concern,  wiiether  tlie  admission  thereto  be 
general  or  restricted." 

By  sect.  1,  in  the  ronstruction  of  this  Act  the  word  "  newspa])er"  has  the 
same  meaning  as  in  the  stat.  44  S:  45  V.  c.  GO,  s.  1,  ante,  pp.  857,  858. 

Puhlication  of  parUamentary  papers.'^  'I'lie  publication  of  a  defamatory 
libel  on  a  private  person  could  not  at  common  law  be  justified  by  merely 
showing  that  it  was  part  of  the  printed  proceedings  of  the  House  of  (Commons, 
publislied  by  order  of  the  House.  IStockdalc  v.  Hansard,  'J  Ad.  &  E.  1.  But 
by  3  &  4  V.  c.  9,  s.  1,  all  proceedings  taken  against  i)ersons  acting  under  the 
authority  of  either  house,  for  the  publication  of  reports,  papers,  votes  or 
proceedings  of  either  house,  shall  be  stayed  on  production  of  a  certificate 
of  the  lord  chancellor,  speaker,  clerk  of  the  parliament,  or  clerk  of  the 
House  of  Commons  as  to  the  authority  for  their  publication.  And,  by  sect.  2, 
in  case  of  any  pjroceedings  for  publishing  a  cojiy  of  such  report,  paper,  &c., 
the  defendant  may,  at  any  stage  of  the  ]iroceeding,  lay  before  the  court 
the  report,  paper,  &;c.,  and  the  co])y :  and  upon  verifying  tlie  report,  &c., 
and  the  correctness  of  the  copy  by  affidavit,  tlie  proceedings  shall  be  stayed. 
By  sect.  3,  in  any  proceedings  commenced  for  printing  any  extract  or 
abstract  of  such  report,  &c.,  the  defendant  may,  under  the  general  issue, 
give  in  evidence  tlie  report,  kc,  and  show  that  the  extract  or  abstract  was 
published  hond  fide,  and  without  malice :  and  if  such  be  the  opinion  of  tlie 
jury,  a  verdict  of  not  guilty  shall  be  entered. 

Evidence  of  the  truth  of  the  libel  or  ivordsA^  Where  the  defendant  admits 
the  publishing  or  speaking  of  the  libel  or  words,  he  cannot  without  pleading 
their  truth,  give  evidence  of  it  even  in  mitigation  of  damages,  for  the  matter 
might  liave  been  pleaded  as  a  defence  to  the  action.  Smith  v.  Jiichardson, 
AVilles,  20;  1  Wm«.  Saund.  120,  (1).  But  evidence  admissible  and  pertinent 
imder  another  issue,  cannot  be  excluded,  merely  because  it  happens  incident- 
ally to  prove  the  truth  of  the  libel.  Manninfj  v.  Clement,  7  Bing.  362.  In 
support  of  a  defence  alleging  the  truth  of  the  libel,  the  defendant  cannot 
prove  that  the  same  charges  were  previously  ])ublislied  in  another  publication, 
and  that  the  plaint  iff  took  no  steps  in  consequence  tliereof.  It.  v.  Neicmau, 
1  E.  &  B.  268  ;  22  L.  J.,  Q.  B.  156.  When  the  libel  imputes  to  the  plaintitV 
tlie  commission  of  a  murder  under  aggravating  circumstances,  it  is  necessary 
to  justify  the  aggravating  portion  as  well  as  the  substantial  charge  of  crime. 
Jh'tsham  v.  Blackiuood,  11  C.  13.  Ill;  20  L.  J.,  C.  P.  187.  Where  a  felon 
has  undergone  the  sentence  passed  on  him  for  tlio  felony,  this  operates,  under 
stat.  9  G.  4,  c.  32,  s.  3,  as  a  pardon,  and  a  libel  calling  him  a  felon  cannot 
then  bo  justified.  Leyman  v.  Latimer,  3  Ex.  D.  15,  353,  C.  A.  Such  a 
libel  could  be  proved,  only  by  proof  that  the  iilaintiif  had  actually  committed 
tlie  felony ;  proof  of  conviction  only  is  insulficient.  S.  C,  C.  A,  Where  a 
railway  company  stated  in  a  notice,  that  the  plaintilf  had  been  fined,  with  an 
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altenintive  of  three  weeks'  imprisonment,  wlien  the  period  was  really  1-i  days,  it 
was  held  that  it  was  a  question  for  the  jury,  whether  the  libel  was  substanti- 
ally true.  Alexander  v.  N.  E.  Ry.  Co.,  G  B.  &  S.  240;  3i  L.  J.,  Q.  B.  152. 
See  also  Gwijnn  v.  S.  E.  Eij.  Co.,  cited  ante,  p.  863. 

Where  the  plaintiff  "ives  evidence  of  actual  malice,  by  showing  that  the 
words  or  matter  char2;ed,  were  false  to  the  knowledge  of  the  defendant,  the 
defendant  may,  under  a  denial  of  the  publication  being  malicious,  give 
evidence  to  rebut  the  plaintiff's  proofs  in  this  I'espect,  by  showing  that,  to  the 
defendant's  knowledge,  the  words  or  matter  charged  are  true.  Starkie  on 
Libel,  6th  ed.  557.     See  Fountain  v.  Boodle,  2  Q.  B.  1,  12. 

Accord  and  satisfaction.']  Accord  and  satisfaction  is  a  good  defence  to  this 
action,  if  pleaded.  Lane  v.  Applegate,  1  Stark.  97.  In  Boosey  v.  Wood,  3 
H.  &  C.  484;  34  L.  J.,  Ex.  65,  a  defence  that,  after  the  commencement  of  the 
suit,  the  plaintiff  and  the  defendant  agreed  together  to  accept  mutual  apologies, 
to  be  published  by  them  in  their  weekly  journal,  in  satisfaction  of  the  right 
of  action,  and  that  these  apologies  were  published  accordingly,  was  allowed. 

Statute  of  Limitations.]  By  the  Limitation  Act,  1623,  21  J.  1,  c.  16,  s.  3, 
actions  upon  the  case  (other  than  slander)  must  be  brought  within  six  years 
after  the  cause  of  such  action  ;  and  actions  upon  the  case  for  words,  within 
two  years  after  the  words  spoken.  Hence  the  period  of  limitation  in  an  action 
of  libel  is  six  years.  The  sale  of  each  copy  of  a  libel  being  a  separate  publica- 
tion, proof  of  the  sale  of  a  single  copy  within  six  years  rebuts  the  defence. 
Brunsivich,  Dh.  of  v.  JIarmer,  14  Q.  B.  185.  The  same  period  applies  to  an 
action  for  words  actionable  only  by  reason  of  special  damage ;  Saunders  v. 
Edwards,  1  Sid.  95 ;  but  in  the  case  of  words  actionable,  per  se,  or  b}'  reason 
of  their  having  been  spoken  to  the  plaintiff  in  his  trade  or  business,  the  period 
is  two  years ;  S.  C. ;  even  though  special  damage  is  alleged  in  the  statement 
of  claim.  See  Turner  v.  Eorton,  Willes,  438  ;  Grenfell  v.  Fierson,  1  Dowl. 
406 ;  decided  on  sect.  6. 

Evidence  that  the  7uords  were  first  spoken  hy  another.]  It  is  no  defence 
to  an  action  for  slander,  for  the  defendant  to  show  that  he  heard  it  from 
another  person,  whom  he  named  at  the  time,  or  that  he  heard  it  as  a 
rumour,  without  showing  that  the  defendant  believed  it  to  be  true,  and 
that  he  spoke  the  words  on  a  justifiable  occasion  (as  to  which  vide  ante, 
pp.  866  et  scq.) ;  M'Fherson  v.  Daniels,  10  B.  &  C.  263 ;  WatUn  v.  Hall, 
L.  I'u,  3  Q.  B.  396  ;  otherwise  this  evidence  is  admissible,  if  at  all,  only  where 
the  defendant,  at  the  time  of  speaking  the  words,  gave  the  name  of  the  person 
from  whom  he  heard  the  slander,  when  it  may  perhaps  be  used  in  mitigation 
of  damages.  Bennett  v.  Bennett,  6  C.  &  P.  588,  jper  Alderson,  B. ;  see  also  De 
Grespiyny  v.  Wellesley,  5  Bing.  392 ;  and  Tidman  v.  Ainslie,  10  Exch.  63. 

Evidence  in  mitiyation  of  damayes.]  By  Kules,  1883,  0.  xxi,  r.  4,  "  No 
denial  or  defence  shall  be  necessary  as  to  damages  claimed  or  their  amount ; 
but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases,  unless  expresslj' 
admitted."  Hence  any  legal  evidence  may  be  given  in  mitigation  of 
damages,  although  its  effect  has  not  been  raised  by  the  defence.  But  by 
0.  xxxvi.,  r.  37,  "In  actions  iov  libel  or  slander,  in  which  the  defendant 
does  not,  by  his  defence,  assert  the  truth  of  the  statement  complained  of,  the 
defendant  shall  not  be  entitled,  on  the  trial,  to  give  evidence  in  chief,  with  a 
view  to  mitigation  of  damages,  as  to  the  circumstances  under  whicli  the  libel 
or  slander  was  published,  or  as  to  the  character  of  tiie  plaintilf,  without  the  leave 
of  the  judge,  unless  seven  days  at  least  before  the  trial,  he  furnishes  jiarticulars 
to  the  plaintilf  of  the  matters  as  to  which  li3  intends  to  give  evidence." 
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Tiif  loUowing  cases  decided  prior  to  tlic  above  rules  are  cited  as  illustrating 
what  evidence  is  adinissilile  in  niiti<:;.ition  of  damages: — 

It  was  I'ornierly  held,  that  wh(;re  the  defendant  jJeaded  the  general  issue 
without  a  justification,  he  might  prove  that  tlie  plaintilf  had  been  generally 
susjjceted  of  the  ollenee  imputed  to  him  hy  the  defendant.     Leiresdr,  EI.  of 

V.  Waller,  2  Camp.  251;  v.  .¥oor,  1  M.  &  8.  284.    But  Abbott,  C.J., 

refused  to  admit  proof  of  rumours  in  Waifhmaii  v.  Wedver,  D.  &  Ry.,  N.  P. 
10;  11  Price,  257,  n.  ;  and  it  was  afterwards  decided  that  general  evidence 
of  the  plaintiff's  bad  character  was  not  admissible  in  action  for  a  libel. 
Jones  V.  >S^(^t'/^s,  11  Price,  2;i5.  ISuch  evidence  wa«,  however  (see  2  Starkie, 
Evid.  iSrd  ed.,  ()42,  n.  (e)),  admitted  by  Ld.  Tenterden  in  Mawhy  v.  JJarber, 
and  by  Ld.  Denman,  C.j.,  after  consulting  Parke,  P.,  at  Yoik  Spring  Assizes, 
183G,  in  Moore  v.  Ostler,  where  the  defendant  was  allowed  to  give  such 
general  evidence,  but  not  to  go  into  particulars;  and  by  the  Q.  B.  in  Bun- 
combe V.  Daniel,  cited  7  Duwl.  472.  So,  in  liichanh  v.  Richards,  2  ^I.  & 
Rob.  557,  where  the  slander  im])uted  to  the  plaintiff  that  he  had  been 
notoriously  guilty  of  an  oifence,  Cresswell,  J.,  alter  ccjnferring  with  Wight- 
man,  J.,  admitted  proof  of  rumours,  current  in  the  plaintiirs  neighbourhood 
before  the  uttering  of  the  words,  in  mitigation  under  the  general  issue.  The 
defendant  cannot,  however,  ask  as  to  rumours  after  the  slander  complained 
of,  as  these  rumours  may  have  been  occasioned  by  the  slander.  Thompson 
V.  Nye,  IG  Q.  B.  175 ;  20  L.  J.,  Q.  B.  85.  In  JkU  v.  Parke,  11  Ir.  C.  L.  P. 
413,  in  an  action  by  an  officer  for  slander,  in  charging  him  with  stealing  a 
\vatch,  the  statement  of  an  officer  of  the  same  regiment,  that  he  had  heard 
rumours  that  the  plaintiff  had  committed  the  particular  oifence  imputed  to 
him  by  the  slander,  was  rejected :  as  it  was  said  by  the  court  that  the  cases 
show  that  evidence  of  reinitatitm,  as  to  the  plaintilf  being  guilty  of  some 
vicious  or  criminal  habit,  can  alone  be  admitted  to  disprove  malice  on  the 
part  of  the  defendant,  but  that  he  cannot  rely  upon  rumours  charging  the 
plaintiff  with  some  particular  offence.  The  above  cases  were  reviewed  in 
Scott  V.  Sampson,  8  Q.  B.  D.  4i)l,  in  which  case  a  justification  was 
pleaded,  and  it  was  there  held  that  evidence  of  rumours  before  the  publication 
of  the  libel,  that  the  plaintiff  had  done  what  was  charged  in  it,  or  of  facts 
showing  the  misconduct  of  the  plaintiff,  were  not  admissible,  though  general 
reputation  would  have  been  admissible.  The  defendant  may  in  mitigation 
rely  on  the  plaintiffs  conduct  in  provukino;  the  libel.  Ktlhi  v.  Sherlock,  L.  P., 
1  Q.  B.  G86. 

As  to  how  far  evidence  is  admissible  that  the  words  c(jni])laintd  of  were 
first  used  by  another,  ride  ante,  p.  87G. 

Though  the  defendant  could  not  show  in  justification  that  the  libel  is  a 
correct  report  of  a  preliminary  or  ex  parte  proceeding,  yet  he  might,  under 
the  general  issue,  give  in  evidence  the  correctness  of  the  report,  in  mitigation 
of  damages.  East  v.  Chapman,  ]\1.  &  M.  4G;  Charlton  v.  Watton,  (i  C.  &  P. 
385.  So,  where  the  defendant  published  an  imperfect  account  of  a  trial, 
which  was  libellous,  he  was  allowed  in  mitigation,  under  the  general  issue,  to 
show  that  he  had  copied  the  statement  from  another  newspajier,  but  not  that 
it  had  appeared  in  other  newspa])ers,  which  he  did  not  appear  to  have 
followed.  Saunders  v.  Mills,  G  Bing.  213.  This  last  case  was  said  by 
Ld.  Denman  in  Talbutt  v.  Clarl-,  2  M.  t*c  Pob.  312,  to  have  been  questioned, 
and  he  refused  to  allow  the  defendant,  the  editor  of  a  newsi)a}X'r,  to  show  that 
the  libel  had  been  taken  from  a  letter  written  and  signed  by  the  newspajier 
correspondent.  Accordingly  in  Creery  v.  Carr,  7  C.  Sc  P.  G4,  Gurney,  P., 
after  conferring  with  six  other  judges,  sitting  in  the  Ex.  Ch.,  rejected 
evidence  to  the  effect  that  the  libel  had  appeared  in  a  newspajier,  against 
which  the  jdaintifF  had  proceeded  and  recovered  danuiges,  but  allowed  the 
defendnnt  to  show  that  he  had  taken  his  report  from  that  news])aper. 
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By  the  Libel  Act,  1843  (6  &  7  V.  c.  96),  s.  1,  the  defendant  may  (after 
notice  in  writing  given  at  the  time  of  delivering  the  defence)  show,  in 
mitigation,  that  he  made  or  offered  an  apology  before  action  brought,  or  as 
soon  after  as  he  had  an  opportunity,  in  case  the  action  was  commenced  before 
he  had  an  opportunity.  Sect.  2  permitted,  in  the  case  of  libels  in  newspapers 
and  other  periodical  publications,  a  special  defence  that  the  libel  was  inserted 
Avithout  actual  malice,  or  gross  negligence,  the  publication  of  a  full  apology, 
and  payment  of  mcney  into  court.  !See  Chadivkk  v.  Herapatli,  3  C.  B.  885 ; 
CfBrien  v.  Clement,  iS  M.  &  W.  435.  So  much  of  the  section  as  allowed 
payment  into  court  was  repealed  by  42  &  43  \.  c.  59  and  46  &  47  V.  c.  49,  s.  4, 
and  payment  into  court  is  now  made  under  Rules,  1883,  0.  xxii.,  r.  1,  which 
will  operate  as  an  adnaission  of  liability.  Vide  ante,  pp.  74,  75.  The  apology 
must  be  not  only  sufficient  in  its  terms,  but  also  inserted  in  a  sufficiently 
conspicuous  part  of  the  paper,  and  in  suitable  type :  if  on  issue  joined  the 
iury  find  the  apology  to  be  in  any  of  these  respects  insufficient,  there  must 
be  a  verdict  for  the  plaintiff.  Lafone  v.  Smith,  3  H.  &  N.  735  ;  28  L.  J.,  Ex. 
33 ;  Bish  Allah  Bey  v.  Johnstone,  18  L.  T.  650.  In  such  a  case,  where  the 
defence  is  negatived  by  the  jury,  damages  should  be  assessed  irrespectively  of 
the  money  paid  into  court.  See  Lafone  v.  Smith,  4  H.  &  N.  158  ;  Jones  v. 
Mackie,  L.  E.,  3  Ex.  1,  and  Rules  0.  xxii.,  r.  6  (c).  In  such  case  the 
defendant  cannot  relv  on  the  payment  into  court  as  having  been  made  apart 
from  the  statute.  OxMj  v.  Willcs,  (1898)  2  Q.  B.  56,  C.  A.;  Slaij  v. 
Tillotson,  14  '\\  L.  R.  540,  July,  1898,  cor.  Bruce,  J. 

The  Law  of  Libel  Amendment  Act,  1888  (51  &  52  Y.  c.  64),  s.  6,  provides 
that,  "  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper  the 
defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of  damages 
that  the  plaintiff  has  already  recovered  (or  has  brought  actions  for)  damages 
or  has  received  or  agreed  to  receive  compensation  in  resjiect  of  a  libel  or 
libels  to  the  same  purport  or  effect  as  the  libel  for  which  such  action  has  been 
brought."  By  sect.  1,  "newspaper"  has,  in  the  construction  of  this  act,  the 
same  meaning  as  iu  44  &  45  Y.  c.  60,  s.  1,  ante,  pp.  857,  858. 


ACTION  FOR  SLANDER  OF   TITLE. 

This  is  not  strictly  an  action  for  defamation,  but  an  action  lor  special 
damage  to  the  plaintiff  by  a  false  and  malicious  statement  affecting  his  title  to 
property.  Malachy  v.  Sopcr,  3  N.  C.  371.  It  is  immaterial  whether  the 
words  be  written  or  spoken.  S.  C.  To  support  it,  the  statement  must  be 
false ;  Pater  v.  Baker,  3  C.  B.  831,  868,  per  Maule,  J. ;  and  Boiee  v.  Roach, 
1  M.  &  S.  405,  is  not  law;  and  must  be  made  maliciously;  Brook  v.  Bawl, 
4  Exch.  521;  and  the  damage  must  have  arisen  from  the  words  so  uttered. 
S.  C. ;  Dicksx.  Brooks,  15  Ch.  1).  22, C.  A.  If  the  defendant,  being  interested 
and  not  a  mere  stranger,  make  the  statement,  though  untrue,  bond  fide  and 
on  reasonable  grounds,  he  is  not  liable.  Pitt  v.  Donovan,  1  ISI.  &  S.  639  ; 
Watson  V.  Bei/nohls,  M.  &  M.  1 ;  Wren  v.  Weild,  post,  p.  879  ;  Steward  v. 
Young,  L.  R.,  5  C.  P.  122.  See  R.  Bakinr/  Powder  Co.  v.  Wright,  Crossley 
&  Co.,  18  Rep.  Pat.  Cas.  95,  99,  pur  Ld.  Davey.  The  action  lies  at  the 
suit  of  the  legal  or  equitable  owners  of  the  jToperty.  Dunlop  Pneumatic 
Tyre  Co.  v,  Maison  Talhot,  20  T.  L.  R.  88,  cor.  Walton,  J. ;  reversed  on 
the  facts.  Id.  579.  C.  A.  The  actual  words  used  must  be  set  otit  in  the 
claim,  it  is  not  sufficient  merely  to  state  their  effect.     Gutsoh  v.  Mathers,  1 
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M.  iV  \V.  I'.iri.  Tliis  iictiou  is  not  an  action  on  tlie  case  for  words  within 
21  J.  1,  c.  10,  s.  y,  ante,  p.  870,  ami  tiie  period  of  limitation  is  therefore  six 
and  not  two  years.     See  Law  v.  Ilarwuod,  Cro.  Car.  111. 

Wlioro  the  phiintill'  sued  the  defendant  for  falsely  and  maliciously  writing 
to  manufacturers,  and  warning  tliem  against  using  the  jilaintilV's  machine,  ou 
the  ground  tliat  it  was  an  infringement  of  the  defendant's  patent;  it  was  held 
that  "the  action  could  not  lie,  unlc^-s  the  plaintilf  afiirmatively  proved  that 
the  defendant's  claim  was  not  a  hond  fide  claim,  in  sui)])ort  of  a  right  whicli, 
with  or  without  cause,  he  fimcied  he  had,  but  a  mold  fide  and  malicious 
attempt  to  injure  the  plaintiff,  by  asserting  a  claim  of  right,  against  his  own 
knowledge  that  it  was  without  any  foundation."  Wrirt  v.  Weihl,  L.  R., 
4  Q.  B.  730,  737;  accord.  Uaheij  \.^ Brotherhood,  15  Ch.  D.  514;  1!J  Cli.  D. 
o8G,  C.  A.  In  such  case,  where  it  was  shown  that  the  del'endant  had  a 
subsisting  patent,  the  plaintiff  could  not  adduce  evidence  at  the  trial,  to  show 
that  the  patent  was  void,  by  reason  of  want  of  novelty.  Wren  v.  Weild, 
nupra.  Now  by  the  Patents,  Designs,  and  Trade  Marks  Act,  l88o  (46  &  47 
V.  c.  57),  s.  32,  "  Where  any  person  claiming  to  be  the  jiatentee  of  an  invention, 
by  circulars,  ad veitisements, or  otherwise,  threatens  any  other  person  with  anj- 
legal  proceedings  or  liability  in  respect  of  any  alleged  manufacture,  use,  sale, 
or  purchase  ( f  the  invention,  any  person  or  persons  a'Zgrieved  thereby,  may 
bring  an  action  against  him,  and  may  obtain  an  injunction  against  the  con- 
tinuance of  such  threats,  and  may  recover  such  damage  (if  any)  as  may  have 
been  sustained  thereby,  if  the  alleged  manufacture,  use,  sale,  or  purchase  to 
which  the  threats  related,  was  not  in  fact  an  infringement  of  any  legal  rights 
i>rthe  person  making  such  threats:  Provided  that  this  section  shall  not  apply, 
if  the  person  making  such  threats,  witii  due  dili'^euce,  commences  and 
prosecutes  an  action  for  infringement  of  his  patent."  An  action  brought 
under  this  section  is  known  as  a  "threat's  action."  A  threat  by  private 
letter  is  within  this  section.  Driffield,  &c.  Cake  Co.  v.  Waterloo  Milh,  &c.  Co., 
31  Ch.  D.  t)38;  even  although  it  is  addressed  to  a  third  person,  and  in  answer 
to  an  inquiry.  Skiinier  v.  Sheio,  (1893)  1  Ch.  413,  C.  A.  So  is  a  solicitor's 
letter  before  action.  Combined  Weighing,  &c.  Co.  v.  Automatic  Weighing, 
(tr.  Co.,  42  Ch.  D.  065.  It  may  be  contained  in  a  circular  addressed  to  the 
])laintiff's  customers,  and  not  being  a  mere  general  warning.  Johnson  v, 
I'^dge,  (18'J2),  2  Ch.  1,  C.  A.  And  the  ])laintiff  in  such  case  is  entitled  to  an 
inquiry  as  to  damages.  S.  C.  It  is  no  defence  that  what  the  defendant  did 
was  done  bun li  fide,  or  on  a  privileged  occasion.  Skinner  v.  Shew,  supra.  In 
an  action  under  this  section  the  plaintiff  must  show  that  there  has  been  no 
infringement  by  him;  Barney  v.  United  Telephone  Co.,  28  Ch.  D.  394; 
he  may  impeach  the  validity  of  the  defendant's  patent.  Kurtz  v.  Spence,  36 
(Hi.  D.  770;  Challender  v.  Eoijle,  Id.,  425,  C.  A.  An  action,  to  satisfy  the 
])roviso,  may  be  brought  against  any  of  the  persons  threatened.  S.  C.  The 
tune  within  which  it  must  be  brought  has  relerence  to  the  date  of  the  threats ; 
S.  C. ;  having  regard  to  all  the  circumst mccs.  CoUey  v.  Hart,  44  Ch.  D. 
179.  The  action  need  not  be  successful,  the  plaintiff  therein  may  discontiime 
it  on  finding  there  has  been  no  infringement.  S.  C.  It  may  have  been 
commenced  before  the  threats  action.  Barrett  v.  Day,  43  Ch.  D.  435.  To 
be  within  the  ))roviso,  the  action  for  infringement  must  be  brought  by  the 
lierson  making  the  threats,  against  the  person  wlmm  he  has  threatened. 
Kensington,  cfcc.  Electric  Lighting  Co.  v.  Lane  Fox  Electrical  Co.,  (1891)  2 
Ch,  573;  Condiined  Weighing,  &c.  Co.  v.  Automatic  Weighing,  &c.  Co.,  supra. 

A  letter  from  S.  to  the  plaintiff,  stating  that  by  reason  of  the  threats 
S.  could  not  enter  into  a  contract  then  in  tTie  course  of  negotiation  between 
them,  is  admissible  to  prove  the  reason.  Skinner  v.  Shew,  (1894)  2  Ch.  581. 
In  sucli  case  the  measure  of  damages  is  the  loss  occasioned  to  the  plaintiff  by 
the  contract  not  having  been  carried  out,     S.  C. 
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Analogous  to  the  action  for  slander  of  title,  is  an  action  on  the  case,  for 
publishing,  without  lawful  occasion,  an  untrue  statement  disparaging  a  man's 
uoods,  and  thereby  causing  him  special  damage.  W.  Counties  Manure  Co. 
V,  Lawes  Chemical  Manvre  Co.,  L.  R.,  9  Ex.  218.  In  such  case  special 
damage  is  essential.  White  v.  Melliyi,  (1895)  A.  C.  154,  D.  P.;  B.  Bahiwj 
Powder  Co.  v.  Wright,  Crossley  &  Co.,  18  Eep.  Pat.  Cas.  95,  D.  P.  And  the 
statement  by  one  trader  W.  that  his  goods  are  better  than  those  of  another 
trader  H.,  though  untrue,  and  causing  loss  to  H.,  is  not  actionable.  Huhbock 
&  Sons  V.  Wilkinson,  dx.,  (1899)  1  Q.  B.  86,  C.  A.,  following  Toung  v. 
Macrae,  3  B.  &  S.  264;  32  L.  J.,  Q.  B.  6,  and  Evans  v.  Harlow,  cited  ante, 
p.  854.  See  further  White  v.  Mellin,  supra.  A  false  and  malicious  state- 
ment made  by  the  defendant  relating  to  the  plaintiff's  business,  the  natural 
consequence  of  which  was  to  cause  a  general  loss  of  business  as  distinguished 
from  the  loss  uf  particular  known  customers,  and  has  produced  that  effect,  is 
actionable.  Batdiffe  v.  Ecans,  (1892)  2  Q.  B.  524,  C.  A.  ;  the  damage  may 
be  proved  by  sener'al  evidence  of  the  falling  off  of  the  business.  S.  C.  The 
decision  in  Buling  v.  Smith,  1  Ex.  D.  91,  was  to  the  same  effect,  sed  quoiref 
whether  in  that  case  the  damage  was  the  natural  consequence  of  the  words, 
see  (1892)  2  Q.  B.  534,  C.  A.  See  also  Evans  v.  Harries,  1  H.  &'  N.  251  ;  26 
L.  J.,  Ex.  31 ;  and  Helmore  v.  Smith,  35  Ch.  D.  449,  C.  A. 

Injunction.']  An  injunction  may  be  granted  to  restrain  the  publication  of 
statements,  likely  to  injure  the  plaintiff's  trade,  when  they  have  been  proved 
to  be  false,  and  the  defendant  intends  to  repeat  them.  See  HaJsey  v.  Brother- 
hood, ante,  p.  879  ;  Thorleijs  Cattle  Food  Co.  v.  Mnssam,  14  Ch.  D.  763,  C.  A., 
cited  ante,  p.  863  ;  Saxhy  v.  Easterbrook,  3  C.  P.  D.  339  ;  and  46  &  47  Y.  c.  57, 
s.  32,  ante,  p.  879.  It  cannot  be  granted  where  damages  would  not  be  recover- 
able. White  V.  MelUn  ;  B.  Baking  Poioder  Co.  v.  Wright,  Crossley  &  Co., 
supra  ;  Dunlop  Pneumatic  Tyre  Co.  v.Maison  Talbot,  20  T.  L.  R._579,  C.  A. 
(overruling  Walton,  J.,  on  the  facts) ;  unless  damage  Avas  imminent,  con- 
sequent on  the  defendant's  slander.     S.  C,  Id.  88,  per  Walton,  J. 

Costs.]  It  seems  that  this  action  is  not  within  the  exceptions  in  51  &  52 
V.  c.  43,  s.  56,  cited  ante,  p.  301,  and  that  therefore  a  plaintiff  recovering  not 
more  than  10/.  is  deprived  of  his  costs  by  sect.  116,  cited  ante,  p.  301,  unless 
he  obtain  an  order  for  them. 


ACTION   FOR   MALICIOUS   PROSECUTION. 

The  distinction  between  an  action  for  malicious  jirosecution  and  for  false 
imprisonment  is  pointed  out  in  Austin  v.  Dou:ling,  L.  R.,  5  C.  P.  534,  540, 
and  other  cases  cited  post,  p.  920.  As  to  what  proceedings  are  criminal  in 
their  nature,  see  Bayson  v.  ,S'.  London  Tramways  Co.,  (1893)  2  Q.  13.  304, 
C.  A.,  and  cases  there  cited. 

In  an  action  for  malicious  prosecution  the  plaintiff  may,  by  proper  defences, 
be  put  to  the  proof  of— 1,  the  ])r(jsecution  of  the  plaintiff;  2,  its  determina- 
tion ;  3,  that  the  defendant  was  the  prosecutor  ;  4,  liis  malice  and  want  of 
probable  cause  ;  and  5,  the  damages  sustained. 

Evidence  of  prosecution.']  The  fact  of  the  prosecution,  where  instituted  in 
the  superior  court  or  quarter  sessions,  is  usually  proved  by  the  production  of 
the  record,  or  of  an  examined  coi:)y  ;  B.  N.  P.  i:'. ;  which  is  admissible  in 
evidence,  without  inquiiy  into  the  mode    by  which    the   plaintiff  became 
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posscssc'il  of  it.  Fcr  Ia\.  'J'onterden,  C.J.,  Caddi/  v.  Barlow,  1  M.  &  Ry. 
277  ;  Lajatt  v,  Tolhririi,  It  East,  ;!U2.  The  stat.  14  &  15  V.  c.  99,  s.  13,  allows 
proof  to  be  given  of  tin;  record  by  means  (jf  a  certified  copy.  See  ante,  \^.  101. 
In  an  action  fur  malicious  prosecution  by  indicting  the  plaintiff,  it  is  not 
sullicient  to  produce  the  original  bill  of  indictment  (unless  it  was  ignored),  a 
record  should  be  made  up  and  regularly  proved.  See  ante,  p.  108.  Some  proof 
of  the  identity  of  the  plaiutilf  and  the  party  ])rosecuted  should  be  given. 

The  I'ailes,  1^8.'!,  0.  xxviii.,  r.  1  {ante,  p.  291),  have  made  a  variance  in  the 
charge  made,  and  that  stated  in  the  claim,  of  comparatively  small  importance. 
Wliere  the  statement  of  claim  stated  a  malicious  charge  of  having  feloniously 
stolen  certain  articles,  and  the  proof  was,  that  the  defendant  laid  an  infonna- 
tion,  in  which  he  deposed  that  the  articles  had  been  stolen,  and  that  he 
suspected  and  believed  that  they  had  been  stolen  by  the  plaintift',  it  was  held 
no  variance.  Davis  v.  Nuake,  G  ^l.  3c  S.  29.  See  Byne  v.  Moore,  5  Taunt. 
187.  An  allegation  that  the  defendant,  maliciou-sl)'  and  without  probable 
cause,  preferred  an  indictment,  is  proved,  if  some  of  the  charges  in  the  indict- 
ment were  malicious,  and  without  probable  cause.  Reed  v.  Taylor,  4  Taunt.  617. 

If  the  proceedings  were  by  preferring  a  charge  before  a  magistrate,  the 
magistrate's  clerk  should  be  served  with  a  suhpcend  duces  tecum  to  produce 
the  proceedings.  When  the  information  was  laid  by  the  defendant,  his 
oath  and  handwriting  should  be  proved,  as  also  the  issuing  of  the  warrant 
to  the  constable,  &c.  The  warrant  must  also  be  produced  and  proved,  and 
evidence  must  be  given  of  the  apprehension  and  detention  of  the  plaintill" 
under  it.  2  Stark.  Ev.,  ord  erl.  G79  ;  and  see  Freeman  v.  Arkell,  2  B.  Sc  C. 
495.  If  the  action  l)e  for  maliciously  procuring  the  plaiutilf  to  be  arrested 
upon  a  warrant  on  a  charge  of  felony,  and  it  does  not  appear  that  any 
information  has  been  taken,  evidence  may  be  given  of  the  warrant  without 
proving  any  information.  Newsam  v.  Carr,  2  Stark.  69.  See  also  Clarke 
V.  Fostan,  6  C.  &  P.  42o. 

Evidence  of  determination,  of  prosecution.']  It  must  appear  that  the 
prosecution  is  determined  in  the  plaintiff's  favour,  where  from  their 
nature  the  iiroceedings  are  capable  of  such  a  termination.  Arundell  v. 
Tregono,  Yelv.  116 ;  15.  N.  P.  13 ;  Basebe  v.  Matthews,  L.  R.,  2  C.  P.  684 ; 
and  see  Castrique  v.  Behrcns,  o  E.  &  E.  709,  721 ;  30  L.  J.,  Q.  T>.  163, 
168.  But  this  rule  does  not  apply  when,  as  in  the  case  of  exhibiting 
articles  of  peace  against  the  plaintiff",  the  proceedings  are  ex  parte,  and 
must  of  necessity  terminate  unfavourably  to  the  plaintift".  Steivard  v. 
Gromett,  7  C.  B.,  N.  S.  181;  29  L.  J.,  C.  P.  170.  The  return  of  «o  iiV/ 
by  the  grand  jury,  or  the  verdict  of  acquittal,  w'ill  be  evidence  of  the 
determination  of  the  prosecution  in  the  ])laintift''s  favour.  x\.s  to  proof  of 
acquittal  on  indictment,  see  14  &  15  V.  c.  99,  s.  13,  ante,  p.  101 ;  and  of 
dismissal  of  the  information  in  sunimary  proceedings,  vide  ante,  p.  109. 
An  action  lies,  tliough  the  plaintift'  was  acquitted  on  a  mere  defect  in 
the  indictment.  Wicks  v.  Fentham,  4  T.  R.  247 ;  Fippet  v,  Hcarn,  5  B. 
&  A.  634.  If  the  plaintiff"  were  summarily  convicted,  the  action  is  not 
maintainable,  even  though  no  appeal  lay  from  the  conviction.  Basebe 
v.  Matthews,  supra.  See  also  Bynoe  v.  Bank  of  England,  (1902)  1  K.  B. 
467,  where  it  was  held  that  no  action  lies  against  a  witness  for  negligently 
giving  false  evidence  which  caused  the  plaintiff"  to  be  wrongfully  convicted 
of  a  crime,  while  the  conviction  stands. 

Evidence  that  the  defendant  teas  j^rosecntor.]  The  jiroper  evidence  to 
establish  this  fact  is,  that  the  defendant  employed  a  solicitor  or  agent  to 
conduct  the  prosecution ;  that  he  gave  instructions  concerning  it ;  paid 
the    expenses;    procured   the  attendance   of  witnesses,    or    was    otherwise 
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acti\e  in  furvvarding  the  prosecution.  2  Stark.  Ev.,  3rd  ed.,  678.  Proof 
of  tiie  information  of  the  defendant  taken  by  the  magistrate  is  sufficient 
lor  this  purpose.  See  2  Selw.  N.  P.,  loth  ed.,  1014.  Or'of  the  recognizance 
to  prosecute  entered  into  by  the  defendant,  though  this  is  by  no  means 
conclusive,  as  the  recognizances  are  often  hurriedly  filled  up.  Eagar  v. 
Dyott,  5  C.  &  P.  4.  The  indorsement  of  the  defendant's  name  on  the  bill 
is  evidence  that  he  was  sworn  as  witness,  but  not  of  his  being  prosecutor. 
B.  N.  P.  14.  One  of  the  grand  jury  before  whom  the  bill  was  preferred 
may  be  called  to  prove  that  the  defendant  was  the  prosecutor ;  Syhes  v. 
Dunhar,  2  Selw.  N.  P.,  13th  ed.  1015 ;  but  this  has  been  questioned. 
Stark.  Ev.  4th  ed.  193,  194.  Where  the  proceeding  was  before  a  magis- 
trate, he  may  bs  called  to  prove  it.  Freemcm  v.  ArkeU,  2  B.  &  C.  494. 
Where  the  defendant's  son,  aged  17,  had  caused  the  plaintiff  to  be  taken 
before  a  magistrate,  by  whom  he  was  remanded,  and  the  defendant  upon, 
hearing  of  the  matter,  said  that  as  his  son  had  begun  it  he  would  not 
interfere,  this  was  held  to  be  no  evidence  of  authority  or  subsequent 
ratification  by  the  father.  Moon  v.  Towers,  8  C.  B.,  N.  S.  (311.  And 
where  a  summons  was  issued  b}^  the  servant  of  the  defendants  without 
their  knowledge,  and  they  were  merely  informed  of  it,  and  attended  the 
hearing,  it  must  be  proved  that  the  prosecution  was  proceeded  with  by 
them,  without  reasonable  or  probable  cause.  Weston  v.  Beeman,  21 
L.  J.,  Ex.  57.  As  to  the  autliority  of  a  servant  to  prosecute  .«o  as  to  make 
his  master  liable,  see  Bank  of  New  S.  Wales  v.  Owston,  4  Ap.  Ca.  270,  J.  C. 

Evidence  of  malice.]  It  is  essential  that  the  plaintiff  should  give  some 
evidence  of  the  defendant's  malice,  where  it  is  denied.  Porter  v.  Weston, 
5  N.  C.  715.  Personal  enmity  is  evidence  of  malice,  but  any  indirect 
motive  is  sufficient.  Proof  of  an  acquittal  for  want  of  prosecution  is  not 
even  prima  facie  GYidence  of  malice.  PurccU  v.  Macnainara,  9  East,  361. 
It  the  plaintiff  prove  want  of  probable  cause,  malice  may  be  inferred. 
Burley  v.  Bethune,  5  Taunt.  583 ;  Heath  v.  Ifeape,  26  L.  J.,  M.  C.  49,  Ex. 
But  for  this  purjwse,  the  want  of  probable  cause  must  be  proved  to  the 
satisfaction  of  the  Jury.  Hicks  v.  Faulkner,  8  Q.  B.  D.  167,  175,  per  cur.; 
accord.  Quartz  Hill  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  687,  j^er  Brett, 
M.R.  And  the  want  of  i^robable  cause  is  not  conclusive  evidence  of 
malice.  Mitchell  v.  Jenkins,  5  B.  &  Ad.  588  ;  but  is  only  evidence  for 
the  jury  together  with  the  other  facts  of  the  case.  Brown  v.  Hau^kes, 
(1891)  2  Q.  B.  718,  C.  A.  Where  an  agent  of  the  defendant,  in  his  absence 
and  without  his  knowledge,  summoned  the  plaintiff'  on  a  charge  of  felony, 
which  was  dismissed,  the  defendant  being  present  at  the  hearing  only, 
the  want  of  probable  cause  was  held  to  be  no  evidence  of  malicti  against 
him.  Weston  v.  Beeman,  supra.  Proof  that  the  defendant  published  an 
advertisement  of  the  finding  of  the  indictment,  with  other  scandalous 
matter,  is  evidence  of  malice.  Chambers  v.  Bohinson,  Str.  ()91.  See 
Caddy  v.  Barlow,  1  M.  &  Ily.  275 ;  Uaddrick  v.  Jleslop,  12  Q.  B.  267. 
'I'he  question  of  malice  nmst  in  terms  be  left  to  the  jury.  Payne  v. 
Revans,  9  W.  R.  693,  E.  T.  1861,  Q.  B. 

It  seems  that  a  corporation  can  be  guilty  of  malice,  so  as  to  be  liable  (o 
this  action.  Edwards  v.  Midland  By.  Co.,  6  Q.  B.  D.  287  ;  Cornford 
V.  Carlton  Bank,  (1899)  1  Q.  15.  392,  affirm,  in  C.  A.  (the  defendant's 
counsel  not  arguing  the  point),  (^1900)  1  Q.  B.  22;  see  also  Bank  of  New 
S.  Walf-s  V.  Owston,  4  Ap.  Cn.  282,  per  J.  C. ;  and  Citizens  Life  Assur. 
Co.  V.  Jiroiun,  cited  ante,  ]).  860.  The  authorities  secus,  are  iStevens  v. 
Midland  Counties  By.  Co.,  10  Excli.  352;  23  L.  J.,  Ex.  32S,  per  Alderson, 
B.;  Abrath  v.  N.  E.  By.  Co.,  11  Ap.  Ca.  217,  250,  per  Ld.  P.ramwell. 
See  also  S.  C,  11  Q.  B.  D.  446,  n. 
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Kvidence  of  want  of  reasonable  and  probable  cause — Question,  how 
drfiriiiincd.]  The  onus  of  proving  the  want  of  reas<jnable  and  i)robabk' 
ranise,  and  of  proving  the  existence  of  siicli  facts  as  are  evidence  of  such 
want,  lies  on  the  plaintiff.  Abrath  v.  N.  E.  Ry.  Co.,  11  (i.  B.  D.  440, 
('.  A.;  11  Ap.  Ca.  247,  \).  P.;  Walker  v.  S.  E.  By.  Co.,  L.  R.,  5  C.  P. 
(ilO,  644.  Where  the  i>r(Kstcutiou  was  before  a  magistrate,  this  ])roof  is 
frequently  given,  by  puitin;^;  the  depositions  taken  Ix'lbre  him,  in  evidence. 
S.  C.  A  certiQed  copy  may  be  obtained  from  the  magistrate's  clerk,  by  aid 
I'f  a  fat  of  the  A.-G.,  if  necessary. 

Where  there  are  no  facts,  nor  any  inference  from  facts  in  dispute, 
"  reasonaljje  and  probable  cause"  was  always  held  to  be  a  question  to  be 
determined  by  the  jud>j;i'  alone.  I'anton  v.  Williams,  2  Q.  B.  16!l,  192, 
lOx.  Cli.;  Miclu'N  V.  Williams,  11  M.  &  W.  205.  Where,  however,  the 
ijuestion  I'f  reasonable  and  prcdjable  cause  depends  on  numeious  and 
complicated  facts,  and  inferences  to  be  derived  from  them,  there  is  much 
confusion  in  the  earlier  cases,  as  to  the  respective  provinces  of  judge  and 
jury.  It  is  now,  however,  settled  that  the  (luestion  must  be  decided  by 
the  judge  in  this  case  also ;  it  is  his  duty  to  inform  the  jury,  if  they  find 
the  facts  proved,  and  the  inferences  to  be  warranted  by  such  facts,  that 
tlie  same  do,  or  do  not,  amount  to  reasonable  and  probable  cause,  so  as 
thereby  to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  question 
of  law  to  the  judge.  Fanton  v.  Williams,  suj^ra ;  Lister  v.  Ferryman, 
L.  II.,  4  II.  L.  521;  Frown,  v.  llawkes,  ante,  p.  882.  In  a  case  in  which 
the  defendant  had  preferred  an  indictment  for  an  assault,  committed  in 
removing  him  from  the  plaintilfs  house,  the  judge  told  the  jury,  that  if 
the  defendant  knew  he  was  in  the  wrong  when  he  preferred  the  indict- 
ment, then  there  was  no  probable  cause:  held,  that  this  must  be  taken 
to  have  meant,  was  the  assault  committed  under  circumstances,  that  no 
reasonable  man  could  have  supposed  that  it  was  excessive?  and  that 
therefore  the  direction  was  siibstantially  correct.  Hinlon  v.  Heather, 
14  M.  &  AV.  131.  It  is  the  practice  for  the  judges  at  Nisi  Prius  to  give 
hypothetical  directions  to  the  jury,  or  to  submit  to  them  certain  facts, 
and  then  upon  receiving  their  finding  upon  them,  to  decide  as  to  reason- 
able and  probable  cause.  As,  however,  as  has  been  before  stated,  the 
decision  of  questions  of  disputed  fact,  the  motive  and  malice  of  the 
defendant,  his  knowledge  of  tliose  facts,  and  belief  in  the  phiintitl's  guilt, 
and  in  tlie  existence  of  probable  cause,  are  all  questions  for  the  jury. 
See  Turner  v.  Ambler,  10  Q.  B.  252 ;  lleslop  v.  Chapman,  23  L.  J.,  Q-  ^' 
40,  Ex.  Ch. ;  Douglas  v.  Corbett,  6  E.  &  B.  511 ;  IShrosbery  v.  Osmaston, 
37  L,  T.  7!J2,  C.  P.;  Hicks  v.  Faulkner,  post,  p.  8^4.  Where  there  is  a 
defence  stating  certain  facts,  as  constituting  reasonable  and  probable  cause,  it 
is  sufticiout  to  prove  so  much  of  the  defence  as,  in  the  oi)inion  of  the  judge, 
constitutes  reasonable  and  probable  cause.  Ilaihs  v.  Marks,  7  M.  &  N. 
56  ;  30  L.  J.,  Ex.  389. 

No  definite  rule  can  be  laid  down  as  to  what  amounts  to  reasonable  and 
probable  cause;  the  judge  must  determine  the  question  on  the  facts  of  each 
case.  Lister  v.  Ferryman,  jtost,  p.  8S4.  "  In  order  to  justify  a  delendant 
there  must  be  a  reasonable  cause — such  as  would  operate  on  the  mind  o* 
a  discreet  man ;  there  must  also  be  a  probable  cause — such  as  would 
operate  on  the  mind  of  a  reasonable  man ;  at  all  events  such  as  would 
operate  on  the  mind  of  the  party  making  the  charge;  otherwise  there  is 
no  probable  cause  for  him."  Broad  v.  Ham,  5  N.  0.  725,  ^wr  Tindal,  C.J.; 
Lister  v.  Ferryman,  jwst,  p.  884;  Shrosbery  v.  Osmaston,  supra.  If  a  man 
act  bond  fide,  upon  the  honest  belief  oi  the  truth  of  statements  made  to 
hnn  by  others,  whom  he  believes  to  bo  credible  persons,  he  is  justified  in 
acting  upon  such  statements,  if  he  believe  there  is  reasonable  and  probable 
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cause  for  so  doing.  Chatfield  v.  Cornford,  4  F.  &  F.  1008,  cor.  Cockburn, 
C.J.  See  also  Ahrath  v.  N.  E.  By.  Co.,  and  Walktr  v.  8.  E.  By.  Co., 
ante,  p.  883.  So,  where  the  defendant,  acting  on  the  faith  of  information 
given  to  him  by  his  own  coachman,  tlie  most  material  part  of  which  was 
derived  from  E.,  gave  the  plaintiff  into  custody,  without  making  any 
personal  inquiry  of  E. :  it  was  held  that  the  mere  absence  of  such  inquiry, 
did  not  show  the  absence  of  reasonable  and  probable  cause.  Lister  v. 
Ferryman,  L.  E.,  4  H.  L.  521.  See  also  Brown  v.  Ilawkes,  (1891)  2 
Q.  B.  718,  C.  A.  And  if  a  man's  recollection  be  ordinarily  trustworthy,  he 
is  justified  in  honestly  acting  on  it,  although  he  is  mistaken  iu  the  particular 
instance,  in  which  he  so  acts.     Hicks  v.  Faulkner,  8  Q.  B.  D.  167. 

Proof  of  the  strongest  malice  is  no  evidence  of  want  of  ]irobable  cause, 
if  it  be  proved  that  the  defendant  was  cognizant  of  circumstances  which 
led  to  a  legal  and  reasonable  suspicion  that  the  plaintiff  was  guilty  of  an 
offence  against  the  law,  and  upon  which  he  might  have  acted.  Johnstone 
V.  Sutton,  1  T.  E.  5i5,  Ex.  Ch. ;  Turner  v.  Turiier,  Gow,  20.  But,  if  it 
can  clearly  be  proved  that  the  defendant,  under  such  circumstances,  did 
not  believe  that  he  had  a  legal  right  to  prosecute,  this  is  evidence  of  want 
of  reasonable  cause.  Turner  v.  Ambler,  10  iQ.  B.  252.  Therefore  in 
Delegal  v.  Highley,  3  N.  0.  950,  the  defendant  was  required  to  show 
that,  at  the  time  of  the  prosecution,  he  knew  of  the  facts  upon  which  he 
relied  as  a  defence.  And  the  belief  or  disbelief  of  the  defendant,  is  a 
question  for  the  jury ;  Taylor  v.  Willans,  2  B.  &  Ad.  857,  where  also  it  is 
said  that  slight  evidence  of  the  defendant's  knowledge  of  the  insufficiency 
of  his  charge,  is  all  that  is  required,  as  it  is  difficult  to  prove  a  negative. 
Abandoning  the  prosecution  is  not,  of  itself,  sufficient  evidence  of  want 
of  probable  cause.  Incledon  v.  Berry,  1  Camp.  203,  n.  Nor,  neglecting 
to  prefer  an  indictment  after  a  charge  laid.  Wallis  v.  Alpine,  Id.,  204,  n. ; 
Willans  v.  Taylor,  6  Bing.  183.  So,  proof  that  the  bill  was  thrown  out 
by  the  grand  jury  has  been  held  no  evidence  of  the  want  of  probable 
cause ;  Byne  v.  Moore,  5  Taunt.  187 ;  but  in  Nicholson  v.  Coghill,  4 
B.  &  C.  23,  it  was  said  obiter  by  the  court,  that  evidence  of  the  bill  having 
been  thrown  out  by  the  grand  jury  is  sufficient  to  warrant  an  inference  of 
the  absence  of  probable  cause ;  at  least  where  the  focts  are  wholly  within 
the  defendant's  knowledge.  Where  the  defendant  charged  the  plaintiif 
with  felony,  the  taking  being  under  a  claim  of  lien,  and  defendant,  after 
the  apprehension  of  the  plaintiff,  admitted  to  him,  "  that  he  knew  that 
he  (plaintiff)  did  not  intend  to  steal  the  article  taken,"  it  was  held  evidence 
of  want  of  probable  cause.  Huntley  v.  Simson,  2  H.  &  N.  600;  27  L.  .)., 
Ex.  134;  and  see  Vena/ra  v.  Johnson,  10  Bing.  301;  Musgrove  v.  Newall, 
1  M.  &  W.  582. 

If  the  defendant  have  laid  all  the  facts  of  the  case  fully  and  fairly  before 
counsel,  and  acted  bona  fide  upon  the  opinion  given  (however  erroneous  it 
may  be)  it  will  be  evidence  to  prove  probable  cause.  Per  Bailey,  J.,  Bavcnga 
v.  MacJcintosh,  2  B.  &  C.  097 ;  Hewlett  v.  Crutchley,  5  Taunt'.  277  ;  Ahrath 
V.  N.  E.  By.  Co.,  11  Q.  B.  I).,440,  C.  A. ;  11  A.  C.  247,  D.  P.  It  has  been 
said  that  where  the  facts  lie  in  the  knowledge  of  the  defendant  himself,  he 
must  show  probable  cause,  though  the  indictment  was  found  by  the  grand 
jury;  otherwise  the  plaintiff  shall  recover  without  i)roving  express  malice. 
Parrott  v.  Fishwich,  B.  N.  P.  14.  But,  this  position  is  not  supported  by 
another  report  in  the  same  case,  i)  East,  362,  n.,  from  which  it  apjiears  that 
the  plaintiif  having  been  acquitted  upon  trie  indictment,  Ld.  Mansfield  said, 
"it  was  not  necessary  to  ])rove  express  malice,  for  if  it  appeared  that  there 
was  no  probable  cause,  that  was  sufficient  to  prove  an  implied  malice,  which 
was  all  that  was  necessary  to  be  proved  to  support  this  action;  for  in  this 
case  all  the  facts  lay  in  the  defendant's  own  knowledge,  and  if  there  was  the 
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least  iL-uiulatioii  fur  the  i)ru>eciition,  it  was  in  Iiis  jiovver  and  incuinbciit  ou 
him  to  prove  it."  It  sueiiis  tlicrelorc  from  tliis  last  report  that  some  evidence 
of  waut  of  proljablo  cause  luiil  been  given,  from  whicii  malice  was  inferred, 
and  that  the  question  was,  whether  it  was  incumbent  upon  the  plaintifV  to  go 
further.  Where  the  defendant  was  the  only  witness  upon  the  indictment, 
Ld.  Kenyon  licid  that  the  proof  of  malice  lay  upon  tlie  plaintiff.  .Sy/.-e.s  v. 
JJunbar,  1  Camj).  '20-,  n.  But,  it  would  seem  that  by  the  word  malice  in  this 
case,  absence  of  belief  on  the  part  of  the  defendant,  that  he  had  acted  le;;ally, 
was  meant. 

Where  the  defendant  presented  two  bills  for  perjury  against  tlie  plaintiff, 
but  did  not  himself  appear  before  the  grand  jury,  and  the  bills  were  ignored  ; 
he  then  presented  a  tlfird  bill,  and  upon  his  own  testimony  it  was  found. 
The  prosecution  was  kept  suspended  by  the  defendant  for  three  years,  till  the 
plaintilf  took  the  record  down  to  trial,  when  the  defendant  declined  to  appear 
as  a  witness,  although  in  court  and  called;  the  plaintiff  was  acquitted.  It 
was  held  that  this  was  jyrimd  faciei  evidence  of  waut  of  probable  cause. 
Wnians  V.  Tay/or,  G  Bing.  187 ;  Ex.  Ch.,  2  B.  v^-  Ad.  H45. 

Proof  of  circumstances  attending  a  felony,  which  might  have  justified  the 
defendant  in  making  inquiries  concerning  the  plaintiff,  do  not  amount  to 
evidence  oi  reasonable  and  probable  cause.  JiiiHst  v.  Clibhoiifi,  oO  L.  J., 
Ex.  75.  And  where  it  apjjcared  that  the  plaintiff  refused  to  give  up  a  forged 
note,  which  he  had  taken  in  the  course  of  business,  to  the  defendant,  a  bank 
inspector;  and  the  defendant,  in  the  absence  of  all  circumstances  of  suspicion, 
charged  the  plaintiff  before  a  magistrate  with  feloniously  having  the  note  in 
his  possession  :  this  was  held  to  be  evidence  of  want  of  probable  cause. 
Brooks  V.  Warwick,  3  Stark.  oH\). 

Where  an  action  is  for  a  malicious  indictment  for  perjury,  in  which  there 
are  several  assignments  of  perjury,  the  plaintiff  is  entitled  to  recover,  if  he 
show  that  as  to  one  of  them  there  was  no  probable  cause.  /?.  v.  Prosser, 
cited  1  T.  R.  533;  Delisser  v.  Towne,  1  Q.  B.  333.  Where  the  plaintiffs 
counsel  offers  no  evidence  as  to  the  want  of  probable  cause,  for  one  of  the 
several  assignments  of  perjury  in  the  indictment,  it  is  not  competent  for 
the  defendant  to  show  probable  cause  as  to  that.  EUls  v.  Abrahams,  8 
Q.  B.  709. 

The  observations  of  the  judge  on  the  trial  of  the  indictment,  tending  to 
cast  censure  on  the  mode  in  which  the  prosecution  had  been  conducted,  v/ere 
admitted  for  the  plaintiff,  by  Littledale,  J.,  in  Warne  v.  Terrij,  Winton  Sum. 
Ass.  183(),  on  the  same  j)rinciplc  on  which  the  hesitation  of  the  jury  had  been 
held  by  Lord  Kenyon  to  be  evidence  by  tlie  defeuilatit  i>f  probable  cause  (see 
Smith  v.  Macdonald,  3  Esp.  l,post,  p.  880);  but  in  Barker  v.  AnrjeU,  2  M.  & 
Rob.  371,  Ld.  Denman,  C. J.,  refused  to  admit  such  proof,  and  in  Wetzlar  v. 
Zachariah,  IG  L.  T.,  432,  Mellor,  J.,  refused  to  admit  evidence  of  what  a 
magistrate  said  in  dismissing  the  charge  against  the  plaintifV,  on  the  ground 
that,  although  it  was  said  in  the  defendant's  jirescnce,  the  defendant  had  no 
opportunity  of  replying  to  it.  And  upon  this  ground  it  would  seem  that 
such  evidence  is  not  admissible  in  either  case.  At  most,  it  only  shows  the 
opinion  of  the  judge  or  jury  (or  some  of  the  jury)  on  the  evidence  at  the  trial 
of  the  indictment;  the  evidence  in  the  action  may  be  very  different. 

As  to  reasonable  cause  for  issuing  a  search  warrant  for  a  woman  under  48 
&  49  V.  c.  (V.\  s.  10,  see  IIojk  v.  Evered,posf,  p.  SSG. 

Damages.']  The  jury  may  give  damages  for  the  loss  of  reputation,  the 
imprisonment,  if  any  has  taken  place,  and  the  expenses  incurred  by  the 
plaintiff  in  making  his  defence.  B.  N.  P.  13.  Loss  of  a  chance  of  engage- 
ment in  a  situation,  by  reason  of  the  imprisonment,  is  too  remote  to  be 
recovered  as  damages,     lloey  v.  FeJton,  11  C.  B.,  X.  S.  143 ;  31  L.  J.,  C.  P. 
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]  05.  In  the  case  of  an  indictment  of  several  persons  for  a  conspiracj",  where 
ail  rely  on  tlie  same  matter  of  defence,  any  one  may  be  liable  for  and  pay, 
and  subsequently  recover,  all  the  costs ;  but  if  different  grounds  of  defence 
are  relied  on,  the  same  rule  does  not  apply.  Rowlands  v.  Samuel,  11  Q.  B. 
39.     See  further  as  to  the  amount  of  damages,  j90s^,  p.  891. 

A  remand  is  the  act  of  a  magistrate,  and  it  seems  that  it  may  be  sued  for 
in  this  form  of  action.     See  Lock  v.  Ashtun,  12  Q.  B.  871. 

Defence. 

In  order  to  show  probable  cause  for  the  prosecution,  the  defendant  has  been 
allowed  to  prove  that  the  jury  deliberated  long  on  the  trial  of  the  indictment. 
Smith  V.  Macdonald,  3  Esp.  7  ;  sed  vide  ante,  p.  885.  Ld.  Kenyon  ruled  that 
the  defendant  might  give  evidence  of  the  plaintiff's  bad  character  ;  Rodriguez  v. 
Tadmire,  2  EHp.^721  ;  but  in  later  cases  such  evidence  has  been  refused,  on 
til 6  ground  that  it  affords  no  proof  of  probable  cause  to  justify  the  defendant. 
Newsam  v.  Carr,  2  Stark.  70  ;  Cornivall  v.  Richardson,  Ry.  &  M.  305  ;  see 
also  Downing  v.  Butcher,  2  M.  &  Rob.  374,  The  defendant  cannot  give 
evidence  of  matters  collateral  to  the  subject  of  the  action,  with  a  view  of 
showing  what  was  passing  in  his  mind  at  the  time  of  doing  the  act  complained 
of.  Wetzlar  v.  Zachariah,  ante,  p.  885.  It  is  no  answer  that  the  defendant 
was  bound  over  to  prosecute,  if  the  jury  think  that  he  maliciously  caused 
himself  to  be  so  bound,  by  making  an  unfounded  charge.  Dubois  v.  Keats, 
11  Ad.  &  E.  329.  Where  the  defendant  falsely  swore  a  fact  at  a  trial,  and 
the  plaintiff  on  swearing  the  contrary  was  committed  by  the  judge  for 
Ijerjury,  and  the  defendant  bound  over  to  prosecute  ;  the  defendant  prosecuted, 
and  repeated  his  false  evidence  to  the  grand  jury,  he  was  held  liable  to  an 
action  for  malicious  prosecution.  Fitzjohn  v.  MacJcinder,  9  C.  B.,  N.  S.  505 ; 
30  L.  J.,  C.  P.  257,  Ex.  Ch. 

The  statutory  defences  given  by  the  Larceny  Act  (24:  &  25  V.  c.  96), 
s.  113,  for  things  "done  in  pursuance  of  the  Act,"  do  not  apply  to  a  private 
lierson  prosecuting  for  an  offence  against  that  act.  Mercer  v.  Oooch,  15  L.  T. 
219,  M.  T.  1866,  Ex.  See  further,  Part  III.,  sub  tit.  Actions  against 
persons  acting  in  execution  of  statutes,  post,  pp.  11-41  et  scq. 

Where  a  magistrate  has  issued  a  search  warrant  under  48  &  49  Y.  c.  69, 
s.  10,  to  search  for  a  woman  who  is,  it  is  suspected,  detained  for  immoral 
purposes,  his  decision  that  there  is  reasonable  cause  for  such  suspicion  is  a 
protection  to  a  person  who  bond  fide  applied  for  such  warrant.  Hope  v, 
Evered,  17  Q.  B.  D.  338.  So  where  the  warrant  was  also  to  arrest  a  person 
alleged  to  be  unlawfully  detaining  her.  Lea  v.  Charrington,  23  Q.  B.  D.  45 ; 
afBrm.  in  C.  A.  Ld.  272,  on  the  ground  that  there  was  no  evidence  of  want  of 
reasonable  and  probable  cause. 


ACTION   FOR  MALICIOUS   ARREST   AND   ABUSE   OF 
CIVIL   PROCESS. 

After  the  passiug  of  the  act  abolishing  arrest  for  debt  on  mesne  process 
(1  &  2  V.  c.  110),  actions  for  malicious  arrest  became  infrequent.  Now,  by 
the  Debtors  Act,  1869  (32  &:  33  V.  c.  62),  Part.  I.,  imprisonment  for  debt  on 
mesne  process  has  beeu  entirely,  and  on  final  process  practically,  abolished. 
The  provisions  of  the  sections  of  this  act  relating  thereto  are  shortly  as 
follows: — 

Sect.  4  (amended  by  41  &  42  V.  c.  54,  s.  1),  provides  that  no  person 
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shall  be  arrested  or  imprisoned  for  making  default  in  ])ayment  of  a  sum 
of  moufv,  with  certain  exceptions  therein  mentio-.icd,  in  which  case  the 
imprisnimient  shall  not  exceed  (nie  year. 

By  sect.  5,  a  person  makin;^  default  in  payment  of  any  debt,  or  instalment 
of  any  debt,  due  from  him  in  pursuance  uf  any  order  or  judt;nient,  mav  Imj 
committed  to  ])rison  for  any  time  not  excecdinir  six  weeks,  or  till  the  debt  is 
paid,  ])rovided  he  be  shown  to  have  had  tlie  means  of  payment  since  the  order 
or  iudc^ment,  and  has  refused  or  neglected  to  pay  the  same. 

By  sect.  (),  "  a  person  shall  not  he  arrested  upon  mesne  procrss  in  any  action." 
(Repealed  by  5G  &  57  V.  c.  54.) 

"  Where  the  plaintiflf  in  any  action  in  any  of  her  Majesty's  superior  courts 
of  law  at  Westminster,  in  which,  if  brou<jht  before  tlie  commencement  of  this 
act,  the  defendant  would  have  been  liable  to  arrest,  proves  at  any  time 
before  final  judgment  by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of 
one  of  those  courts,  that  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  50/.  or  upwards,  and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  England,  imless  he  be 
apprehended,  and  that  the  absence  of  the  defendant  from  England  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action,  such  judge 
may,  in  the  prescribed  manner,  order  such  defendant  to  be  arrested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and  until  he  has 
sooner  given  the  prescribed  security,  not  exceeding  the  amount  claimed  in 
the  action,  that  he  will  not  go  out  of  England  without  the  leave  of  the  court. 

"  Where  the  action  is  fnr  a  penalty  or  sum  in  the  nature  of  a  jienalty,  other 
than  a  jienalty  in  respect  of  any  contract,  it  shall  not  be  nece^^sary  to  prove 
that  the  absence  of  the  defendant  from  England  will  materially  prejudice  the 
plaintiff  in  the  ]n-osecution  of  his  action,  and  the  security  given  (instead  of 
being  that  the  defendant  will  not  go  out  of  England)  sliall  be  to  the  effect, 
that  any  sum  recovered  against  the  defendant  in  tlie  action  shall  be  jmid,  or 
that  the  defendant  shall  he.  rendered  to  prison." 

By  sect.  10,  general  rules  and  orders  may  be  made  for  the  purpose  of  carrying 
into  effect  this  ]),irt  of  the  Act,  and  rules  so  made  are  termed  "  ]ii'escribed." 
The  Rules,  1883,  0.  xlii.,  r.  25,  and  0.  Ixix.  have  been  made  thereunder. 

The  jurisdiction  of  the  High  Court  under  sect.  5  is  now,  by  the  Bankruptcy 
Act,  1883,  s.  103,  and  Bankruptcy  Rules,  1883,  r.  265,  vested  in  the 
bankruptcy  registrars. 

An  order  may  be  made  under  sect.  0  when  the  ]ilaintiff  has  any  cause 
of  action  to  the  extent  of  50Z. ;  but,  in  other  than  jienal  actions,  only  where 
the  jtlaintiff  requires  the  jiresence  of  the  defendant  for  the  purpose  of 
evidence:  see  Yorkshire  Encjinc  Co.  v.  Wri(]ht,  21  W.  R.  15,  T.  T.  1872, 
Ex. ;  and,  on  final  judgment,  the  defendant  is  entitled  to  be  released.  S.  C. ; 
Hume  V.  Druyff,  L.  R.,  8  Ex.  21-4.  The  section  does  not  interfere  with  the 
issue  of  the  writ  of  ne  exeat  regno,  /^'obey  v.  Sohey,  L.  R.,  15  Eq.  200. 
As  to  an  action  for  the  improper  issue  thereof,  see  Lees  v.  Patterson,  7  Ch. 
D.  866. 

An  action  may  still  be  maintained  for  falsely  or  fraudulently,  and  mali- 
ciously, and  without  reasonable  or  probable  cause,  making  or  ]irocuring  an 
affidavit  under  sect.  6,  supra,  and  thereby  obtaining  a  judge's  order  for 
the  plaintifl''s  arrest.  See  Daniels  v.  Fielding,  16  U.  &  W.  200.  An  action 
may  also  be  maintained  when  it  appears  that  jiroceedings  have  been  taken 
against  the  iilaintift',  in  order  to  effect  some  object  not  within  the  scope  of  the 
process.     See  Grainger  v.  Hill,  4  N.  C.  212. 

An  action  cannot  be  maintained  for  an  arrest,  made  maliciously  and  without 
reasonable  cause,  ui)on  a  ca.  sa.  issued  on  a  subsisting  unsatisfied  judgment. 
Huffer  V.  Allen,  L.  R.,  2  Ex.  15. 

Under  the  old  Bankruptcy  Acts,  under  which  the   proceedings  were  ex 


888  Action  for  Malicious  Arrest,  &c. 

parte,  an  action  was  maintainable  for  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause,  procuring  a  man  to  be  made  a  banlvrujit; 
Farley  v.  Danhs,  4  E.  &  B.  493;  24  L.  J.,  Q.  B.  244;  even  although  the 
affidavit  on  which  the  adjudication  was  granted  did  not  allege  an  act  of 
bankruptcy,  and  the  adjudication  was  therefore  erroneous.  S.  C.  And  it 
seems,  notwithstanding  the  doubts  expressed  by  Martin,  B.,  in  Johnson  v. 
Emerson,  L.  E.,  6  Ex.  379,  that  such  action  will  he  in  respect  of  a 
receiving  order,  made  under  the  Bankruptcy  Act,  1883,  although  the 
])roceedings  are  not  ex  parte.  Sec  Wyatt  v.  Palmer,  (1899)  2  Q.  B.  106, 
C.  A. ;  Quartz  Hill,  &c.  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  684,  693, 
per  C.  A. 

So  an  action  will  lie,  for  falsely  and  maliciously,  and  without  reasonable 
and  probable  cause,  presenting  a  petition  imder  tlie  Companies  Acts,  1862, 
1867,  to  wind  up  a  trading  company.  S.  C.  In  such  case,  special  damage 
need  not  be  proved,  as  the  presentation  of  the  jjctition,  from  its  nature,  is 
likely  to  injure  the  credit  of  the  companj^.  S.  C.  As  to  what  is  reason- 
able and  probable  cause  in  such  case,  see  King  v.  Henderson,  (1898)  A.  C. 
720,  J.  C. 

It  has  been  said  that  the  bringing  of  an  action  maliciously,  and  without 
reasonable  and  probable  cause,  by  A.  against  B.,  whereby  B.  sustains  legal 
damage,  gives  B.  a  right  of  action  against  A.  See  judgment  in  Wren  v. 
Weild,  L.  E.,  4  Q.  B.  730,  736,  and  cases  therein  cited,  and  Cotterell  v.  Jones, 
11  C.  B.  713  ;  21  L.  J.,  C.  P.  2.  The  liability  to  pay  extra  costs  is  not,  how- 
ever, legal  damage.  S.  C. ;  Quartz  Hill,  &c.  Gold  Mining  Co.  v.  Eyi'e,  11 
Q.  B.  D.  674,  682,  689,  per  C.  A.  In  this  case  the  court  intimated  that  the 
action  would  not  lie,  because  no  legal  damage  could  ensue. 

Proceedings  under  the  Lunacy  Act,  1890,  53  &  54  V.  c.  5,  are  protected  if 
taken  in  good  faith  and  with  reasonable  care  ;  sect.  330. 

It  seems  that  an  action  will  lie  for  the  wrongful  and  malicious  arrest  of  a 
ship  under  Admiralty  process,  although  there  be  no  actual  damage.  T/ie 
Walter  D.  Wallett,  (1893)  P.  202,  207. 

In  an  action  for  malicious  arrest  the  plaintiff  may  have  to  prove  the 
affidavit  for  the  judge's  order  to  arrest ;  its  falsehood ;  the  order  for  the  arrest ; 
the  arrest  under  it ;  the  rescission  of  the  order,  or  the  determination  of  the 
suit ;  the  defendant's  malice  and  want  of  reasonable  or  probable  cause  ;  and 
the  damage. 

The  following  cases  were  all  decided  before  the  Debtors  Act,  1869,  ante, 
\K  886,  came  into  force ;  but,  as  they  may  be  usefully  referred  to  in  cases 
arising  under  the  new  practice,  they  have  been  retained. 

Tlie  affidavit  to  hold  to  hail,  or  to  obtain  the  order  for  ai'rest.^  The  plaintiff 
should  be  prepared  to  prove  the  affidavit  to  obtain  the  order  for  arrest.  Crook 
V.  iJoioling,  3  Doug.  75 ;  B.  N.  P.  75  ;  Cashurn  v.  Beta,  2  B.  Moore,  00. 
As  to  this  proof,  see  ante,  p.  114. 

The  judge's  order  for  the  arrest.]     As  to  proof  of  this,  sec  ante,  p.  112. 

The  falsehood  of  the  affidavit,  or  fraud  in  ohtaining  the  order.']  This  is 
now  an  essential  i^art  of  the  jilaintifTs  ])roof.  See  Daniels  v.  Fielding,  IG 
M.  &  W.  200,  20(). 

21ie  arrest  lender  the  07-de7\]  To  prove  the  arrest  the  plaintiff  may  call 
the  sheriffs  officer.  As  to  what  evidence  amounts  to  an  arrest,  vide  post, 
]K  921. 

In  one  case,  though  the  return  of  cepi  corpus  a]>iieared  on  the  writ  of 
capias,  Ld.  Kenyon  ruled   that,  as   against   the  defendant,  there   was   na 
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evidence  of  the  arrest  having  been  under  tlic  writ,  and  the  i)laintifr,  not  being 
able  to  jirovc  tlie  warrant,  was  non-suit.  Lloyd  v.  Harris,  Peake,  174.  But 
it  seems  tliat  tlie  slienlTs  return  wan  prima  facie  evidence  of  tiie  fact  tlierein 
stated.  Gijfford  v.  Woyd<jatr,  11  East,  2SJ7  ;  Ito^jcrs  v.  Jlscornhe,  2  Esp.  Dig., 
N.  P.  38,  vide  ante,  ]>]>.  59  et  seq.  And  proof  of  the  warrant  was  unnecessary 
wlien  the  defendant  had  admitted  that  the  arrest  took  i)hace  under  tho  writ. 
I'efriii  V.  Lamont,  3  M.  &  Gr.  702. 

It  does  not  api>ear  that  the  slifritV,  under  tlie  jiresent  process,  makes  any 
return  to  the  order  for  arrest. 

Rescission  of  tlie  judge's  order,  or  determination  <f  the  suitJ]  In  an  action 
for  malicious  arrest  it  is  necessarj'  to  allege  and  prove  that  the  original  pro- 
ceeding, which  formed  the  alleged  ground  of  the  action,  is  at  an  end;  such 
allegation,  if  denied,  must  be  specially  traversed.  Watlcins  v.  Lee,  5 
M.  &  W.  270.  It  is  necessary  to  show  that  the  jiroceeding  complained  of, 
terminated  in  such  a  way  so  favourable  to  the  ]ilaintift,  as  to  give  him  a  right 
of  action,  and  the  proof  must  correspond  with  the  allegation.  Combe  v. 
Capron,  1  M.  &  Piob.  398.  Proof  of  a  rule  to  discontinue,  and  that  the  costs 
had  been  accordingly  taxed  and  ])aid,  was  sufiScient  evidence  of  the  determi- 
luvtiou  of  the  suit.  Bristoiv  v.  Uayv-ood,  4  (Jaraji.  214;  Gadd  v.  Bennett,  5 
Price,  540 ;  Brandt  v.  Fcarock,  1  B.  &  C.  G41t.  So,  a  nUe  to  stay  proceedings, 
and  to  deliver  up  to  the  then  defendant  a  bill  of  exchange  ui)ou  which  the 
action  was  brought.  Brook  v.  Carpenter,  3  Bing.  297.  But,  sec  Kirk  v. 
French,  1  Esj).  80.  In  an  action  for  an  arrest  upon  a  plaint  in  the  Sheriff's 
C(nirt  at  London,  evidence  was  given  that  the  usual  course  of  that  court,  upon 
the  abandonment  of  a  suit  by  the  ))laintiff,  was  to  make  an  entry  in  the 
minute-book  of "  withdrawn  ";  it  was  held  that  proof  of  such  entry  in  the 
minute-book  was  sufficient  to  prove  the  determination  of  the  suit.  ArundelJ 
V.  White,  14  East,  216.  The  termination  must  be  such  as  to  afford  prima 
facie  evidence  that  the  suit  was  without  foundation  :  therefore,  where  it 
a])peared  that  a  stet  processus  had  been  entered  by  consent,  the  plaintiff'  was 
non-suited,  for  the  defendant  might  jierhaps  have  recovered  in  the  former 
action  if  the  ])laintilf  had  not  st<)]i])ed  it  by  consent.  Wilkinson  v.  Bowel, 
M.  &  M.  495. 

In  Rarton  v.  Bill,  12  ^^^  D.  733,  E.  T.  1864,  Q.  B.,  where  the  declaration 
alleged  that  the  defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  ]irobable  cause,  swore  an  aflidavit  that  the  i)laintiff  was  indebted  to 
him,  and  procured  his  goods,  &c.,  to  be  attached  in  the  INIayor's  Court,  it  was 
]u;ld  to  be  necessary  to  show  that  the  suit  had  terminated  in  the  plaiutilFs 
favour.  But  an  action  for  abuse  of  process,  in  order  to  extort  money  from 
the  plaintiff,  as  where  the  defendant  issued  several  writs  against  the  plaintiff 
in  respect  of  the  same  cause  of  action,  is  not  in  the  nature  of  an  action 
for  malicious  arrest,  so  as  to  make  it  necessary  to  aver  or  jirove  a  determina- 
tion of  the  suit,  or  the  want  of  probable  cause.  Grainger  v.  BiU,  4  X.  C. 
212;  Bey  wood  v.  Collinge,  9  Ad.  &  E.  268.  See  Steward  v.  Gromett,  7 
C.  B.,  N.'S.  191 :  29  L.  J.,  C.  170,  cited  ante,  p.  881.  AVhere  it  appeared  the 
judgment  creditor  had  maliciously  indorsed  a  ca.  sa.,  with  directions  to  levy 
more  than  was  due,  and  that  the  ])laintiff  before  his  arrest  had  tendered  the 
true  amount  of  his  debt,  it  was  held  that  the  jilaintitf  need  not  show  that  ho 
had  procured  his  discharge  from  custody  before  bringing  the  action.  Gilding 
V.  Eyre,  10  0.  B.,  N.  S.  502;  31  L.  J.,  C.  P.  174.  In  an  action  for  mali- 
ciously procurim?  the  plainliifs  bankruptcy,  it  is  necessary  to  aver,  and, 
if  traversed,  prove,  that  the  adjudication  was  set  aside  before  the  commence- 
ment of  the  action.  Mdropolitan  Bank  v.  Pooley,  10  Ap,  Ca.  210,  D.  P., 
following  Whitworih  v.  Ball,  2  B.  it  Ad.  695.  So  now  it  must  be  proved 
that  the  receiving  order  has  been  set  aside. 
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Evidence  of  malice  and  want  of  probable  cause.']  It  lies  upon  the  plaintiff 
an  this  action,  as  in  the  action  for  a  malicious  prosecution,  to  prove  both 
malice  and  the  want  of  probable  cause.  Watkins  v.  Lee,  supra ;  Eonnsfield  v. 
Drury,  11  Ad.  &  E.  98.  As  in  an  action  lor  malicious  prosecution,  the  want 
of  probable  cause  is  evidence  of  malice,  and  whether  the  facts  amount  to  want 
of  probable  cause  is  generally  a  question  for  the  judge.  See  the  cases  ante, 
pp.  883  et  seq. ;  and  Gibbons  v.  Alison,  3  C.  B.  181.  Proof  that  the  suit  was 
discontinued  was  held  by  Ld.  EUenborough  not  to  be  evidence  of  want 
of  probable  cause;  Bristoio  v.  Haywood,  1  Stark.  50:  but  in  a  later  case, 
where  the  plaintiff  had  arrested  the  defendant  on  an  affidavit  of  debt  for 
money  paid  to  his  use,  but  did  not  declare  until  ruled  to  do  so,  and  a  few 
days  afteiwards  discontinued  the  action  and  paid  the  costs,  this  was  held  to 
be  evidence  to  go  to  the  jury,  of  malice  and  the  want  of  probable  cause. 
Nicholson  V.  CogMll,  4  B.  &.  C.  21 ;  Webb  v.  Bill,  M.  &  M.  253.  That  the 
defendant  suffered  himself  to  be  non-prossed  in  the  iormed  suit  was  held  not 
to  be  evidence  to  support  this  action.  Sinclair  v.  Eldred,  4  Taunt.  J.  How- 
ever, in  a  jirevious  case  of  Hamilton  v.  Reddell,  coram  Pratt,  C.J.,  Bearcroft's 
MSS.  22,  not  cited  in  Sinclair  v.  Eldred,  siqnu,  it  was  ruled  that  the 
defendant's  suffering  the  former  action  to  be  non-prossed  was  sufficient  ^?'ma 
facie  evidence  of  malice;  and  per  Pratt,  C.J.,  "The  defendant's  never 
proceeding,  and  suffering  a  non-pros,  is,  in  my  opituon,  prima  facie  evidence 
of  malice.  I  hold  most  clearly  that  the  aftidavit,  arrest,  bail,  and  non-i3ros, 
make  up  sufficient  prima  facie  evidence  to  call  for  a  defence."  Where  there 
were  mutual  dealings  between  the  plaintiff  and  the  defendant,  and  items  were 
known  to  be  due  on  both  sides  of  the  account,  an  arrest  for  the  amount  of  one 
side  only,  without  deducting  what  was  due  on  the  other,  was  malicious  and 
"without  probable  cause.  Austin  v.  Debnam,  3  B.  &  C.  139,  overruling  Brown 
V.  Pigeon,  2  Camp.  594.  Taking  a  less  sum  out  of  court  and  not  proceeding 
in  the  suit,  was  not  enough  in  itself  to  show  want  of  prob  ible  cause  of  action 
for  a  larger  sum.  Jackson  v.  Burleigh,  3  Esp.  34.  The  plaintiff  hearing, 
while  at  a  port  in  Northumberland,  that  the  defendant,  who  was  in  London, 
intended  to  arrest  him,  paid  the  debt  to  the  defendant's  agent,  and  took 
a  receipt;  more  than  a  month  afterwards  the  plaintiff  was  arrested  in  London 
by  the  defendant's  attorney,  upon  a  writ  grounded  upon  the  original  affidavit 
of  debt;  it  was  held  that  these  facts  afforded  no  evidence  of  malice.  Oibson 
v.  C'haters,  2  B.  &  P.  129.  A.  by  mistake  sued  out  a  bailable  writ  against  B., 
and  the  officer  told  B.  of  it,  but  did  not  take  him  into  actual  custody  ;  on  the 
mistake  being  discovered,  B.  was  told  that  he  need  give  himself  no  further 
trouble  in  the  matter,  but  he  afterwards  put  in  bail  and  incurred  an 
expense  of  14?. ;  it  was  held  that  no  action  laj',  there  being  no  arrest,  nor  any 
inconvenience,  exce])t  what  he  had  voluntarily  incurred.  Bieten  v.  Burridge, 
3  Camp.  139.  So,  where  the  plaintiff  was  actually  arrested  on  a  bill  which 
purported  to  be,  but  was  not  in  fact,  accepted  by  him,  it  was  ruled  that  no 
action  lay ;  the  defendant  having  acted  through  mistake  and  without  malice. 
Spencer  v.  Jacob,  M.  &  M.  180.  Where  the  i)laintiff  was  arrested  on  a  judge's 
order,  made  on  an  affidavit,  which  stated  that  the  deponent,  the  defendant's 
agent,  had  read  and  believed  the  truth  of  an  affidavit  made  by  C.  in  a  former 
action,  on  which  an  order  had  been  made  to  hold  the  jjlaintiif  to  bail  in 
that  action  ;  it  was  held  that  there  was  reasonable  and  probable  cause  for 
the  arrest,  and  that  there  was  no  duty  on  the  defendants  to  make  inquirj'' 
as  to  the  truth  of  C.'s  affidavit.  Gibson,  v.  Veasey,  15  L.  T.  58G,  H.  'V. 
1867,  Ex. 

The  question  was  formerly  whether  the  original  plaintiff  had  a  probable 
cause  of  action  for  the  amount  for  which  liu  held  the  party  to  bail,  and  not 
whether  he  had  a  probable  cause  of  action  in  the  particular  form  of  action 
brought;  thus,  when  A.  had  a  good  cause  of  action  for  a  sum  of  1,150/. 
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ii'^iiust  15.  A:  C.  sci)aratcly,  but  not  jointly,  and  he  sued  B.  &  C.  jointly,  and 
arretted  li.  in  tliat  action  fur  the  amount,  it  was  held  that  an  action  for  a 
iii;dicii)us  arrest  would  not  on  tliat  account  lie  at  the  suit  of  15.  Whalhy  v. 
I'cjipcr,  7  C.  k  P.  50G.  In  an  actiuu  lor  not  accepting  the  d(.ht  and  costs 
I'runi  a  party  in  custody  under  a  ca.  sa.,  tlic  refusal  of  tlie  j'laiutifl"  in  the  first 
action  to  8i:;n  a  discharge  to  the  sheritt"  on  tender  of  the  debt  and  costs,  is 
prima  fucif  evidence  of  malice.     Crozcr  v.  PilUnfj,  4  15.  &  C.  2G. 

As  to  malice  and  want  of  reasonable  and  probable  cause,  in  presenting  a 
petition  to  wind  up  a  trading  company  under  the  Companies  Acts,  18G2, 
ISdT,  see  Quartz  II ill,  (fcc.  Gold  Mining  Co.  v.  Eijre,  11  Q.  B.  D.  G7-1,  0.  A. 
Tlie  questions  for  the  jury  are,  whether  the  defendant  houdjide  believed  in 
tlie  state  of  facts  ho  alle<j;ed,  ami  whether  he  made  reasonable  and  proper 
inquiry  before  adupting  that  belief.     S.  C,  oO  L.  T.  'JTl,  11.  S.  18sl,  Q.  ]',.  D. 

/)am(t>/is.']  In  an  action  for  malicious  arrest  the  C.  P.  decided  that  the 
plaintiff  was  not  entitled  to  recover  more,  on  account  of  costs  and  expenses, 
than  the  taxed  costs  wliicli  he  had  incurred.  Sinclair  v.  Eldred,  4  Taunt.  7 ; 
and  see  lioijtrs  v.  Ihcomhe,  2  Esp.  Dig.  N.  P.  ;>8 ;  Jenkins  v.  Diddulph,  4 
Bing.  8(iO;  accord.  Wehhcr  v.  Nicholas,  Ry.  ifc  M.  419,  cor.  Best,  C.J.  But 
Ld.  Elleiibortiugh  held  that  he  might  recover  the  amount  of  costs  as  between 
attorney  and  client.  Sandback  v.  Thomas,  1  Stark.  306;  accord.  Gould  v. 
Barratt,  2  M.  &  Rob.  171,  cor.  Ld.  Abin'j;er.  See  Jones  v.  Dyke,  Sugd. 
V.  &  P.,  14th  ed.  813;  Hodges  v.  Lichfidd,  El.  of,  1  N.  C.  492;  Grace  v. 
Morgan,  2  N.  C.  534;  and  the  o[)iuions  exiiressed  by  the  court  in  Doe  d. 
Drax  V.  Filliter,  11  M.  &  W.  80,  and  Howard  v.  Lovegrove,  L.  R.,  G  Ex.  43. 

Statute  of  Limitations.']  By  the  Limitation  Act,  1623,  21  J.  1,  c.  21,  s.  3, 
the  action  must  be  brouglit  within  6  years  of  the  cause  of  action.  In  an 
action  Ibr  maliciously  opposing  the  plaintiff's  discharge  as  an  insolvent  on  a  false 
afTidavit,  and  causing  his  imprisunment,  the  Statute  of  Limitations  ran  from 
the  time  of  opposition,  thougli  theimprisoiUneut  ordered  b\'  the  judge  continued 
to  within  0  years.      Viohtt  v.  Syrnpson,  8  E.  &  B.  344 ;  27  L.  J.,  Q.  B.  138. 


ACTION  FOR  CONSPIRACY. 


A  conspiracy  consists  of  a  combination  of  two  or  more  persons  to  do  that 
which  is  contrary  to  law  or  to  carry  out  an  object  not  in  itself  unlawful  by 
luilawful  means.  Where  such  consjnracy  is  to  do  that  which  is  wrongful 
towards  another  person,  and  has  occasioned  him  damage,  he  has  at  common 
law  a  right  of  action  against  the  conspirators.  Qainn  v.  Leathern,  (1901) 
A.  C.  495,  D.  P. ;  S.  Wales  Miners'  Federation,  v.  Glamorgan  Coal  Co.,  (1905) 
A.  C.  239,  D.  P.  Thus  a  combination  of  two  or  more  persons  to  induce  A.'s 
customers  or  servants  to  break  their  contracts  with  him  or  not  to  deal  with 
him  or  to  continue  in  his  employment,  thereby  causing  him  damage  is 
actionable  ;  unless  there  be  justification  or  excuse  for  the  combination.   S.CC. 

It  is  at  common  law  no  justification  for  a  combination,  formed  by  the 
officials  of  a  miners'  union  to  induce  the  miners  to  break  their  contracts,  that 
its  object  is  to  raise  the  price  of  coal  on  which  the  rate  of  the  miners'  wages 
is  calculated,  witliout  any  malicious  intent  to  injure  their  employer.  S.  Wales 
Miners'  Federation  v.  Glamorgan  Coal  Co.,  supra ;  nor,  to  prevent  a 
workman  from  obtaining  employment,  in  order  to  enforce  the  payment  of 
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a  debt  due  from  him  to  the  union.  Giblan  v.  National,  lix.  Union  of  Gt. 
Britain,  etc.,  (1903)  2  K.  B.  600,  C.  A.  See  also  Read  v.  Friendly  Society 
of  Operative  Stonemasons,  &c.,  (1902)  2  K.  B.  732,  C.  A.  Now,  however, 
by  the  Trades  Disputes  Act,  1906,  (6  E.  7,  c.  47),  s.  1,  "An  act  done  in 
pursuance  of  an  agreement  or  combination  by  two  or  more  persons  shall, 
if  done  in  contemplation  or  furtherance  of  a  trade  dispute"  (defined  in 
sect.  5(3))  "not  be  actionable,  unless  the  act  if  done  without  any  such 
agreement  or  combination  Avould  be  actionable." 

"  A  body  of  traders  whose  motive  object  is  to  promote  their  own  trade  can 
combine  to  acquire,  and  thereby,  in  so  far,  to  injure  trade  of  competitors, 
I^rovided  they  do  no  more  than  is  incident  to  such  motive  object,  and  use  no 
unlawful  means."  Mogul  SS.  Co.  v.  McGregor  Gow  &  Co.,  (1892)  A.  C.  25, 
50,  per  Ld.  Morris ;  see  also  Id.  35,  40,  per  Ld.  Halsbury,  C.  In  this  case  and 
Quinn  v.  Leatham,  ante,  p.  891,  most  of  the  earlier  cases  on  the  subject  of 
civil  remedy  for  conspiracy  are  collected.  Where  workmen  have  struck  in 
breach  of  their  contracts,  those  who  help  to  maintain  the  strike  by  money  and 
counsel,  are  not  liable  to  the  employer,  merely  because  he  thereby  incurs  loss. 
Denahy,  &c.  Collieries  v.  Yorkshire  Miners  Assoc,  (1906)  A.  C.  384,  D.  P. 
By  Stat.  6  E.  7,  c.  45,  s.  4  (1),  "  an  action  against  a  trade  imion  whether  of 
workmen  or  masters,  or  against  any  meml.iers  or  officials  thereof  on  behalf  of 
themselves  and  all  other  members  of  the  trade  union"  (defined  in  sect.  5  (2)) 
"in  respect  of  any  tortious  act  alleged  to  have  been  committed  by  or  on 
behalf  of  the  trade  union,  shall  not  be  entertained  by  any  Court."  This 
section  renders  nugatory  the  decisions  in  Taf  Vale  Ey.  Co.  v.  Amalgamated 
Soc.  of  By.  Servants,  (1901)  A.  C.  426,  D.  P.,  and  in  other  actions  against 
trade  unions  cited  above. 


ACTION   FOR   WRONGFUL   DISTRESS. 

The  caiies  on  this  subject  have,  for  convenience  of  reference,  been  collected 
imder  the  three  heads  of  Excessive,  Irregular,  and  Illegal  Distress. 


ACTION    FOII    EXCESSIVE   DISTRESS. 

The  action  for  an  excessive  distress  is  founded  on  the  statute  of  Marlbridge 
(52  H.  3),  c.  4,  which  enacts  that  "distresses  shall  be  reasonable  and  not  too 
great;  and  he  that  taketh  great  and  unreasonable  distresses  shall  be  grievously 
amerced  for  the  excess  of  such  distresses."  An  action  for  trespass  or  for  con- 
version will  not  lie  where  rent  is  in  fact  due,  11  G.  2,  c.  19,  s.  19 ;  cited  jwst, 
p.  896.  The  statement  oF  claim  states  the  tenancy  of  the  defendant  at  a 
certain  rent;  the  rent  claimed  to  be  due;  the  taking  a  distress  of  goods  of 
much  greater  value  than  the  rent  in  arreai',  and  charges  of  the  distress  :  and 
the  damages. 

The  simple  fact  of  making  a  distress,  accomjianied  ))y  an  untrue  claim  of 
more  rent  than  is  due,  and  selling  the  goods  under  such  claim,  is  not  action- 
able, unless  some  special  damage  be  proved,  or  unless  it  be  shown  that  a  larger 
quantity  of  goods  has  been  sold  than  was  sufficient  to  satisfy  the  rent  actually 
in  arrear ;  Tancred  v.  Leyland,  16  Q.  B.  6G!> ;  even  tliough  the  distress  is 
alleged  to  have  been  made  "  maliciously,"  for  an  act  which  does  not  amount 
to  a  legal  injury  cannot  be  actionable  because  it  is  done  with  \nA  intent. 
Stevenson  v.  Neionham,  13  C.  B.  285;  2L'  T..  .1.,  C.  P.  110,  Ex.  Ch.     These 
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cases  overrule  Taylor  v,  Jlennlkcr,  12  Ad.  &  E.  488  ;  and  in  fjlijun  v.  T/touKix, 
18  Excli.  870;  '-!5  L.  J.,  Ex,  l'J5,  wliere  it  apiJcared  that  tiie  tenant,  after  tlie 
seizure  of  goods  under  an  exces^sive  claim,  had  discharged  it  without  jireviously 
tendering  wiiat  was  really  ilue,  it  was  held  tliat  the  detention  if  honi'ifide  was 
lawful,  and  that  there  was  no  cause  of  action  ;  and  sec  French  v.  r/iilfips, 
1  li.  &  N.  504;  20  L.  J.,  Ex.  82;  Lucas  v.  Tarleton,  3  II.  &  N.  110;  27 
L.  J.,  Ex.  240.  Where,  however,  a  tender  of  the  rent  due  has  heen  made 
before  impounding  the  distress,  the  court  held  that  an  action  could  be  brought, 
<'rom]iton,  J.,  saying  that  the  case  of  Oli/nii  v.  Tliomas,  supra,  had  gone  quite 
far  enough.  Loruu/  v.  WarburUm,  E.  13.  &  E.  507 ;  28  L.  J.,  Q.  B.  31 ;  and 
see  Crowder  v.  ,Se//,  2  ]\L  &  Kob.  11  )0  ;  Chandler  v.  Doulton,  post,  p.  895, 
and  Ftll  v.  TI7/t7^(A;cr,  L.  R.,  7  Q.  B.  120. 

By  3  &  -1  AV.  4,  c.  27,  s.  42,  anie,  ]>.  719,  no  more  than  G  years'  arrears 
of  rent  or  interest  in  res])ect  of  any  sum  charged  on  or  payable  out  of  any 
land  or  rent,  shall  be  recoverable  by  distress,  whether  the  demise,  &;c.,  be 
by  deed  or  jiarol.  Vide  ante,  y.  722.  In  res])ect  of  any  hoMing  to  which 
the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  V.  c.  01,  applies, 
as  to  which  vide  infra,  the  right  of  distress  is  (sect.  44),  limited  to  rent, 
which  became  due  not  "more  than  one  year  before  the  making  of  such 
distress  "  provided  that  where  by  the  course  of  dealing  between  the  landlord 
and  tenant,  the  ]iayment  of  the  rent  has  been  allowed  to  be  deferred,  for  one 
or  two  quarters  after  the  due  date,  then  the  year  shall  run  from  such  i>eriod, 
and  not  from  the  legal  date  of  payment.  A  distress  may  be  made  for  rent 
the  payment  of  which  has  been  so  deferred,  and  also  for  rent,  legally  due, 
although  the  usual  time  for  i)ayment  thereof,  has  not  arrived,  and  the 
amounts  together  exceed  a  year's  rent.  Ex  pte.  Bull,  18  Q.  B.  D.  042. 
The  act  apjilies  (sect.  61),  to  laud  held  for  a  term  of  years,  or  for  lives,  or  for 
lives  and  years,  or  from  year  to  year;  but  does  not  (sect.  54),  "a]i]ily  to  a 
holding  th"\t  is  not  either  wholly  "agricultural,  or  wholly  pastoral,  or  in  ])art 
agricultural,  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part  cultivated, 
as  a  market  garden,  or  to  any  holding,  let  to  the  tenant,  during  his  continuance 
in  any  oilice,  appointment  or  employment,  held  under  the  landlord."  By 
sect.  47,  where  compensation  due  under  the  act  or  any  custom,  or  contract, 
has  been  ascertained  before  distress,  the  tenant  may  set  oft'  the  amount  against 
the  rent  due,  and  the  distress  is  then  limited  to  the  balance. 

Evidence  of  the  tenancy  and  rent  due.']  The  usual  allegation  in  the  state- 
ment of  claim  is  general,  that  the  plaintilf  held  and  enjoyed  certain  premises 
as  tenant  thereol'  to  the  defendant,  which  must  be  jjroved  in  the  usual 
manner ;  that  is,  by  production  and  proof  of  the  lease  or  its  counterpart  or 
by  the  defendant's  receipts  for  rent,  of  notices  to  quit,  or  other  admissions  by 
him  of  the  terms:  or  by  oral  evidence  of  the  contract  when  there  is  none  in 
writing.  These  ]n-eliminary  statements  are,  however,  usually  admitted  by 
the  broker's  notice  of  distress  or  other  ]iroceedings.  The  tenancy  must  be 
])roved  as  laid  ;  and  where  the  rent  was  stated  to  be  due  to  A.,  and  it  ai)i)eared 
that  the  distress  warrant  was  signed  by  A.,  as  only  agent  to  B.,  the  real 
lessor,  it  was  a  fatal  variance.  Ireland  v.  Johnson,  1  N.  C.  162.  ^  Such 
variances  would  now  readily  be  amended.  An  action  for  an  excessive  distress, 
lies  at  the  suit  of  a  lodsier  against  the  landlord  of  the  person  under  whom  he 
occupies.     Fisher  v.  Algar,  2  C.  &  P.  374. 

Proof  of  ihe  distress.']  The  jilaiutift'  must  [)rove  that  his  goods  were  dis- 
trained, but  it  is  not  necessary  to  prove  that  they  were  sold  or  taken  away ; 
the  seizure  as  a  distress  is  anHicient.  Baylis  v.  Usher,  4  Moo.  &:  P.  791 ; 
Sells  v.  Hoare,  8  B.  Moore,  453.  Where  the  landlord's  agent  went  upon  the 
tenant's  premises,  walked  round  them,  gave  a  written  notice  that  he  had 
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distrained  certain  goods  lying  there  for  arrears  of  rent,  and  then  went  awaj' 
■without  leaving  any  person  in  possession,  it  was  held  that  this  was  a  sufficient 
seizure  to  give  the  tenant  a  right  of  action  for  an  excessive  distress  ;  for  the 
statute  11  G.  2,  c.  19,  s.  10,  post,  p.  897,  gives  the  landlord  power  to  impound 
or  secure  on  the  premises,  goods  distrained  for  rent.  Sivann  v.  Falmouth, 
El.  o/,  8  B.  &  C.  456.  "Where  a  landlord  to  whom  rent  is  in  arrears,  refuses 
to  allow  goods  to  be  taken  away  from  the  demised  premises,  this  amounts 
to  a  distress,  whether  he  actually  seizes  them  or  not.  Wood  v.  Nunn,  5 
Bing.  10;  Cramer  v.  Mott,  L.  E.,  5  Q.  B.  357.  So,  where  the  broker 
demanded,  and  tenant  paid  the  expenses  of  levy,  under  protest,  and  before 
any  seizure  or  inventory  made.  Hutchins  v.  Scott,  2  M.  &  W.  809.  As  to 
what  is  an  impounding,  .see  Action  of  replevin — Tender,  post,  p.  1088. 

The  plaintiff  need  not  show  a  legal  or  equitable  title  to  the  goods  seized,  a 
special  ])roperty  from  the  mere  enjoyment  of  them  will  su[)port  the  action. 
Fell  v.  Wldttaker,  L.  E.,  7  Q.  B.  120. 

The  fact  of  the  distress  may  be  proved  by  calling  the  bailiff,  broker,  or 
other  person  who  made  the  distress,  who  will  also  prove  his  authority  from 
the  defendant.  If  this  evidence  cannot  be  procured,  the  plaintiff  should 
serve  the  defendant  with  notice  to  produce  the  warrant  of  distress,  and  give 
secondary  evidence  of  it,  or  should  connect  the  act  of  the  bailiff  with  the 
defendant  by  some  other  evidence. 

Proof  of  the  excess^  When  a  landlord  is  about  to  make  a  distress,  he  is 
not  bound  to  calculate  very  nicely  the  value  of  the  property  seized,  but  he 
must  take  care  that  some  proportion  is  kept  between  that,  and  the  sum  for 
which  he  is  entitled  to  take  it.  Per  Bailey,  J.,  Willoughhi/  v.  Backhouse,  2 
B.  &  C.  823;  Field  v.  Mitchell,  6  Esp.  71.  A  landlord  is  liable  to  damages 
in  an  action  for  an  excessive  distress,  where  the  excess  consist  wholly  of 
seizing  growing  crops,  the  probable  produce  of  which  is  capable  of  being 
estimated  at  the  time  of  the  seizure ;  the  measure  of  damages,  is  not,  how- 
ever, the  value  of  the  crops,  but  the  inconvenience  and  expense  which  the 
tenant  sustains  in  being  deprived  of  the  ownership  and  control  of  them,  or 
to  which  he  is  put  in  procuring  sureties  to  a  larger  amount  than  he  would 
otherwise  have  been,  on  replevying  the  crops.  Piggott  v.  Births,  1  ]\I.  &  W. 
441.  See  Bidgu-ay  v.  Stafford,  6  Exch.  404.  Where  the  defendant  dis- 
trained goods  worth  30?.  or  40/.  for  the  rent  of  10/.,  after  a  tender  of  the 
latter  sum,  the  plaintiff  was  held  entitled  to  waive  the  trespass  and  to  sue  for 
an  excessive  distress.  Branscombe,  Ly.  v.  Bridges,  3  Stark.  171 ;  1  B.  &  C. 
145.  In  order  to  establish  the  excess,  the  plaintiff  must  be  prepared  with 
proof  of  the  value  of  the  goods  seized.  In  an  action  for  an  excessive  distress, 
the  counsel  for  the  plaintiff  proposed  to  ask  a  witness  what  he  thought  might 
have  been  obtained  for  the  goods  distrained,  from  an  incoming  tenant  in  the 
same  line  of  business  as  the  plaintiff;  but  per  Parke,  B.,  "To  determine 
whether  the  distress  was  excessive,  you  must  ascertain  what  the  goods  seized 
would  have  sold  for  at  a  broker's"  sale."  Wells  v.  Moody,  7  C.  &  P.  59. 
But,  it  has  since  been  held  that  the  question  of  excess  is  for  the  jury  ; 
Smith  V.  Ashforth,  29  L.  J.,  Ex.  259  ;  and  the  sale  under  the  distress 
cannot  be  made  the  test  of  value,  as,  if  so,  jtrobably  no  distress  could  bo 
deemed  excessive.  Id.  260,  per  Martin,  B.  In  this  case  the  action  was  held 
maintainable,  although  the  net  proceeds  of  the  sale  did  not  amount  to  the 
rent  due ;  there  being  strong  evidence  that  the  value  of  the  goods  seized  was 
ten  times  the  amount. 

Damages,']  In  Orace  v.  Morgan,  2  N.  C.  534,  it  was  held  that  the  plaintiff 
could  not  recover  in  this  action  the  costs  as  between  attorney  and  client,  of  a 
replevin  suit  (in  respect  of  the  same  distress)  of  which  he  had  received  the 
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taxed  costs.  Sec,  however,  the  cases,  ante,  p.  891.  As  to  the  measure  of 
damages  for  excessive  distress  of  growing  crops,  see  Pir/gott  v.  Births,  ante, 
J).  894.  In  Chandler  v.  DuuHon,  .'5  H.  &  C.  553 ;  31  L.  J.,  Ex.  89,  tlie 
defeudaut  distrained  goods  in  the  plaintift's  mill  of  more  than  double  the 
value  of  the  rent  due,  and  kept  possession  of  them  for  five  days.  At  tlie  trial 
the  plaintilf  proved  no  actual  damage.  It  was  held  that  he  was  entitled  at 
any  rate  to  a  verdict  for  nominal  damages.  Sale  of  the  jzoods  at  an  vaider- 
value  cannot  be  shown  unless  alleged  in  tlie  statement  of  claim.  Thompson 
V.  Wood,  4  Q.  B.  493.  It  seems  that  the  appraised  value  (^vide  post,  p.  890), 
will  be  assumed  to  be  the  best  value;  WaVtr  v.  Jtanihal,  1  Ld.  Kaym.  53; 
imless  the  contrary  be  shown,  which  may  always  be  done.  Clarice  v.  Holford, 
2  Car.  >fc  K.  540.  So  the  sale  under  tiie  distress  is  not  the  test  of  value. 
Smith  V.  Ashforth,  ante,  p.  894.  Where  the  ])laintilf  has  no  title,  but  is 
merely  allowcil  to  use  the  goods,  the  measure  of  damages  is  the  sum  he  is 
obliged  to  pay  in  excess  of  the  rent,  j^lus  any  damage  arising  from  the  incon- 
venience of  being  deprived  of  the  po>session  and  enjoyment  of  the  goods. 
Fell  V.  Whittaker,  L.  11.,  7  Q.  B.  120,  124. 

Defence. 

The  defence  of  not  guilty  by  stat.  11  G.  2,  c.  19,  ss.  19,  21,  as  to  which 
vide  post,  p.  899,  puts  the  plaintiff  to  the  proof  of  the  whole  of  his  statement 
of  claim  when  the  action  relates  to  anj'  distress  on  ])rem:ses  chargeable  with 
a  rent  to  which  the  distrainor  is  entitled,  and  the  defendant  may  show  under 
it  any  defence.  Williams  v.  Jones,  11  Ad.  &  E.  643.  The  defendant  may 
give  evidence  that  the  distress  was  not  excessive,  or  that  the  chattel  distrained 
was  entire,  and  that  there  was  no  other  distress.  Field  v.  Mitchell,  0  Esp. 
71.  Where  the  plaintifl"  had  previously  recovered  iu  replevin  for  the  same 
taking,  such  recovery  was  held  to  be  a  bar  to  this  action  in  Fhillips  v.  Berry- 
man,  3  Uong.  2SG,  but  the  contrary  seems  to  be  assumed  in  Grace  v.  Morgan, 
ante,  p.  891.  Where  there  has  been  an  excessive  distress,  it  is  no  defence  that 
the  plaintifl",  after  the  distress  authorized  the  defendant  to  sell,  and  gave  him 
other  powers  with  regard  to  the  goods  seized.  WiUoughhg  v.  Backhouse,  2 
B.  &  C.  821 ;  Sells  v.  Hoare,  8  B.  Moore,  451 ;  1  Bing.  401.  The  defendant 
is  not  bound  by  his  notice  of  distress,  but  may  abandon  it,  and  show  that 
more  rent  was  due  than  is  there  stated,  subject  to  any  special  damage  that 
may  have  thereby  been  caused  to  the  ijlaintitf.  Gicinnet  v.  Fhillips,  3  T.  B. 
645;  Crowther  v.  Eanisbottom,  7  T.  B.  ()54.  And  in  an  action  for  excessive 
distress  where  the  pleadings  merely  raised  the  question  of  tlie  amount  of  rent 
due,  it  was  held  that  the  landlord  might  distrain  for  rent  really  due  before  a 
])revious  distress,  although  such  previous  distress  purported  to  be  for  all  rent 
due  at  that  time,  and  though  the  second  distress  purported  to  be  for  rent  due 
since  the  first.  Gamhrell  v.  Falmouth,  Ld.,\  Ad.  &  E.  73.  In  this  case  the 
question  did  not  arise  as  to  whether  the  laudlonl  could  distrain  twice  for  the 
same  rent.     Vide  post,  p.  900. 


ACTION    FOU   IIUIEGULAR    DISTRESS. 

At  common  law,  goods  distrained  for  rent  were  merely  a  pledge,  and  could 
not  be  sold.  But  the  stat.  2  W.  &  M.  sess.  1,  c.  5,  gave  the  landlord  the 
power  of  selling  the  goods,  subject  to  the  provisions  of  that  Act,  which  must 
be  strictly  complied  with.  Sect.  1  (sect.  2,  Bull".),  enacts  "That  were  any 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due  uiwu  any 
demise,  lease,  or  contract  whatsoever,  and  the  tenant  or  owner  of  the  goods 
so  distrained  shall  not,  within  five  days  next  after  such  distress  taken,  and 
notice  thereof  (with  the  cause  of  such  taking),  left  at  the  chief  mansion  house 
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or  other  most  notorious  place  on  the  premises  charged  with  the  rent  dis- 
trained for,  replevj^  the  same,  with  sufficient  security  to  be  given  to  the 
sheriff  according  to  law;  that  then  in  such  case,  after  such  distress  and  notice 
as  aforesaid,  and  expiration  of  the  said  five  days,  the  person  distraining  shall 
and  may,  with  the  sheriff  or  under-sheriff'  of  the  county,  or  with  the  constable 
of  the  hundred,  parish,  or  place,  lohere  such  distress  shall  be  taken  (who  are 
hereby  required  to  he  aiding  and  assisting  therein),  cause  the  goods  and 
chattels  so  distrained  to  be  appraised  by  two  sivorn  appraisers  (irhom  such 
sheriff,  under-sheriff,  or  constable  are  herehy  cmpoiuercd  to  svear)  to  appraise 
the  same  truly,  according  to  the  best  of  their  understandings ;  and  after  such 
appraisement  shall  and  may  lawfully  sell  the  goods  and  chattels  so  distrained 
for  the  best  price  can  be  gotten  for  the  same  towards  satisfaction  of  the  rent 
for  which  the  said  goods  and  chattels  shall  be  distrained,  and  of  the  charges 
of  such  distress,  appraisement,  and  sale,  leaving  the  overplus  (if  any)  in  the 
hands  of  the  said  sheriff,  under-sheriff,  or  constable,  for  the  otvner^s  use.'"  By 
the  Parish  Constables'  Act,  1872  (35  &  36  V.  c.  92),  s.  13,  so  much  of  the 
above  Act  "as  requires  any  sheriff,  or  under-sheriff,  or  constable  to  be  aiding 
and  assisting  at  any  distress  for  rent,  or  to  swear  any  appraiser  thereat,  shall 
be  repealed,  and  no  oath  shall,"  .  .  .  "be  required  from  such  appraiser." 
This  statute,  however,  makes  no  provision  as  to  any  overplus  arising  from 
the  sale:  and  it  would  seem  that  the  landlord  must  now  hold  it  for  the  use 
of  the  owner.     Vide  post,  p.  898. 

Under  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Y.  c.  21) 
[which,  by  sect.  9,  repeals  the  Agricultural  Holdings  (England)  Act,  1883, 
(46  &  47  V.  c.  01),  ss.  49,  50],  certain  modifications  are  made  in  the  pro- 
visions of  stat.  2  W.  &  M.  sess.  1,  c.  5,  supra.  By  sect.  5,  ajjjiraisement  of 
the  goods  is  no  longer  lequired,  unless  required  in  writing  by  the  tenant  or 
owner  of  the  goods,  and,  at  the  written  request  of  the  tenant,  the  goods 
distrained  shall,  for  the  purposes  of  sale,  and  at  his  cost,  be  removed  to  a 
public  auction,  or  to  some  other  proper  place,  specified  in  such  request,  and 
there  sold  ;  the  expenses  of  appraisement,  when  required,  and  of  removal,  and 
,  any  damage  to  the  goods  caused  by  the  removal,  shall  be  borne  by  the  person 
requesting  the  same  respectively.  By  sect.  6,  the  period  of  5  days  shall  be 
extended  for  a  period  of  not  more  than  15  days,  if  the  tenant  or  owner  of  the 
goods  make  a  request  in  writing  in  that  behalf  to  the  landlord,  or  other 
persons  levj'ing  the  distress,  and  also  give  security  for  any  additional  costs 
occasioned  by  such  extension. 

By  sect.  8,  the  L.  C.  may  make  and  alter  rules  (2)  "  for  regulating  the 
fees,  charges,  and  expenses  in  and  incidental  to  distresses ;  and  (3)  tor  carry- 
ing into  effect  the  objects  of  tliis  Act."  Under  this  power  the  Distress  for 
Eent  llnles,  1888  (W.  N.,  1888,  Pt,  ir.,  p.  439),  amended  by  Rule  of  Dec.  7, 
1888  {Id.,  p.  5G3),  have  been  issued.  The  table  of  fees.  Sec,  is  given  in 
App.  II.  (Id.,  p.  440).  The  bailiff,  and  not  the  landlord,  is  entitled  to  the 
percentage  thereby  allowed  on  levying  a  distress.  Phillips  v.  Bees,  24 
Q.  B,  D.  17,  C.  A.  1~he  landlord  may  agree  to  allow  the  bailiff  extra 
remuneration.     Jiobson  v.  Jliggar,  (1907)  1  K.  B.  690. 

Jf  there  were  any  irregularity  in  making  or  treating  the  distress,  the  landlord 
was,  at  common  law,  liable  as  a  trespasser  ab  initio.  Gargrave  v.  Smith,  1  Salk. 
221;  Dye  v.  Leatherdale,  3  Wils.  20;  and  see  notes  to  Six  Carpenters'  case, 
1  Smith's  L.  C.,and  Action  for  illegal  distress,  jiost,  p.  899.  The  harshness  of 
this  rule  has  been  altered  in  the  case  of  a  distiess  lor  rent  due,  by  the  Distress  for 
Rent  Act,  1737, 11  G.  2,  c.  19,  s.  19,  which  enacted  that  "Wlicre  any  distress 
shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irregularity  or  unlawful 
act  shall  be  al'teiwards  done  by  the  party  or  parties  distraining,  or  by  his,  her, 
or  their  agents,  the  distress  itself  shall  not  be  therefore  deemed  to  be  unlawful, 
nor  the  party  or  parties  making  it  be  deemed  a  trespasser  or  trespassers  ab 
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initio ;  bat  tliu  party  or  parties  ajr^rievctl  by  such  uulawl'ul  act  or  irregularity 
shall  or  may  recover  lull  satisfaction  for  the  special  daniage,  lie,  ahe  or  they 
shall  have  sustained  thcrehy,  and  no  more,  in  an  action  of  trespass,  or  an  the 
case  at  the  election  of  the  plaintiff  or  ]>laintitfs."  'J'he  17  G.  2,  c.  38,  s.  H, 
contains  similar  provisions  with  resjioct  to  a  distress  fur  poor-rate  due,  and 
the  Siunmary  Jurisdiction  Act,  1«7'J  (42  &  -13  V.  c.  49),  s.  39  (4),  with 
respect  to  a  distress  j:eiierally  under  a  magistrate's  warrant. 

In  consequence  of  this  provision,  trespass  qii.  d.fr.  or  trover  will  not 
lie  against  the  landlord  for  irregularities  in  making  the  distress,  when  any 
rent  is  in  fact  due,  but  the  remedy  is  by  a  special  action  of  trespass,  or 
on  the  case,  for  the  specific  irregularity  committed.  Wdllace  v.  King,  1 
H.  Bl.  13  ;  Messinr/  v.  Kemhlc,  '1  Camp.  115  ;  Winterhourne  v.  Morgan, 
11  East,  .".'Jo.  The  section  means  that  the  plaintiff  may  sue  in  trespass 
or  case  according  to  the  form  which  is  applicable  to  the  circumstances  of 
the  case  ;  S.  C,  Id.  401,  jier  Ld.  EUenborough  ;  but  this  distinction  is  not 
now  material.  The  plaintiff  cannot,  in  general,  recover  in  such  action, 
without  proof  of  special  damage.  Jlodgers  v.  Parker,  18  C.  B.  112 ;  2~y 
L.  J.,  C.  P.  220;  Lucas  v.  Tarhton,  3  H.  &  X.  120;  27  L.  J.,  Ex.  246. 

The  most  frequent  actions  for  irregularitv  in  making  distresses  will  be- 
found  emmierated  in  Bullen  and  Leake's  Precedents  of  Pleadings,  Chap.. 
III.,  tit.  Distress;  the  pleadings  will  in  each  case  indicate  the  evidence 
necessary  to  be  adduced  by  the  plaintiff  at  the  trial ;  as  to  how  the 
tenancy  and  distress  are  to  be  proved,  vide  ante,  p.  893. 

The  notice  required  by  the  statute  must  be  in  writing.  Wilson  v. 
Nightingale,  8  Q.  B.  1034.  But  it  is  sufficient  if  it  be  given  personally 
to  the  distrainee.  Walter  v.  Itnmhal,  1  Ld.  Raym.  53.  It  should  mention 
the  goods  which  are  taken,  and  should  state  the  amount  of  rent  in  arrear. 
Kerhy  v.  Harding,  B  Exch.  234,  241  :  20  L.  J.,  Ex.  163,  1G6  ;  Wakctaan  v. 
Lindscij,  14  Q.  B.  ()25.  The  want  of  notice  is,  however,  only  an  irregularity. 
Trent  \.  Hunt,  \)  Exch.  14;  22  L.  J.,  Ex.  318.  A  special  action  lies  for 
selling  within  the  five  days.  See  Wallace  v.  King,  1  H.  Bl.  13,  and  Pitt 
V.  Shew,  4  B.  &  A.  206.  But,  not  where  the  sale  is  void,  as  in  the  case  of 
growin.;;  crops,  not  ripe,  for  the  property  does  not  pass  to  the  ])urchaser, 
and  the  mere  sale  L'ivcs  no  right  of  action.  Owen  v.  Legh,  3  B.  &  A.  470. 
The  five  days  must  be  reckoned  exclusively  of  the  day  ot  taking.  Eohinson 
v.  Waidington,  13  Q.  B.  753,  overruling  on  this  point  Wallace  v.  King^ 
supra.  As  to  the  liability  of  the  superior  landlord,  to  a  lodger  w^hose 
goods  he  has  seized,  for  selling  prematurely,  see  Sharp  v.  Fowle,  post, 
p.  905.  Xeither  the  common  law  nor  the  stat.  2  W.  &  M.  sess.  1,  c.  5, 
empowered  the  landlord  to  impoimd  the  goods  on  the  premises ;  but,  by 
the  11  Geo.  2,  c.  19,  s.  10,  the  distrainor  maj^  impound  or  otherwise  secure 
the  distress  in  such  place  or  on  such  part  of  the  premises,  chargeable  with 
the  rent,  as  shall  be  most  fit  and  convenient  for  the  impounding  and 
securing  such  distress,  and  may  ap[iraise,  sell,  and  dispose  of  the  same- 
upon  the  premises,  in  like  manner  as  he  might  do  off  the  premises.  Thc- 
tiistrainor  ought  to  init  the  goods  distrained  all  in  one  room,  and  keeiv 
possessicn  of  that  only,  and  not  intrude  into  the  otlier  part  of  the  house> 
or  he  should  remove  the  goods  out  of  the  house ;  Washhorn  v.  Black,  11 
Exch.  405,  n. ;  but  very  slight  evidence  that  the  distrainee  consented  to 
tlie  goods  being  left  as  they  were  previously,  will  suffice.  S.  C.  The 
distrainor  ought  not,  it  would  seem,  to  lock  up  the  premises,  so  as  entirely 
to  exclude  the  tenant ;  Smith  v.  Asliforth,  29  L.  J.,  Ex.  259  ;  unless  that 
course  is  necessary  in  order  to  secure  the  distress.  Cox  v.  Painter,  7 
C.  &  P.  767 ;  see  also  Woods  v.  Durrani,  16  M.  &  W.  149.  See  further 
as  to  what  constitutes  an  impounding,  suh  tit.  Jicplevin — Tender,  post, 
p.    1088.     The   distrainor   is   bound,   at   his   peril,   to   take    care   that   the 
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pound  or  place  in  which  he  impounds  the  distress,  is  in  a  fit  and  proper 
state,  and  he  is  liable  for  the  consequences  if  it  be  not.  Wilder  v.  Speer, 
8  Ad.  &  E.  547 ;  BigiieU  v.  Clarke,  5  H.  &  N.  485  ;  29  L.  J.,  Ex.  257. 

Trespass  lies  if  the  landlord  suffer  the  goods  to  remain  on  the  premises 
an  unreasonable  time  after  the  five  daj^s.  Griffin  v.  Scott,  2  Ld.  Raym. 
1424 ;  Winterbourne  v.  Morgan,  ante,  p.  897 ;  see  also  Cox  v.  Painter, 
ante,  p.  897.  But  the  landlord  niay  remain  more  tlian  five  days  on  the 
premises,  for  the  purjiose  of  selling  the  goods  distrained,  for  he  cannot  sell 
till  five  days  have  expired,  and  it  must  be  left  to  the  jury  to  say  what  is  a 
reasonable  time,  after  that  period,  within  which  to  sell  the  goods.  Pitt  v. 
Shew,  ante,  p.  897.  The  same  principles  applj''  when  the  tive  days  have 
been  extended  under  51  &  52  V.  c.  21,  s.  6,  ante,  p.  896.  Where  an 
appraisement  is  required,  there  should  be  two  appraisers;  Allen  v. 
Flicker,  10  Ad.  &  E.  64U;  reasonably  competent,  but  not  necessaiily  pro- 
fessional appraisers.  Boden  v.  Eyton,  6  C.  B.  427.  Neither  of  them 
must  have  made  the  distress.  See  Westtvood  v.  Cowne,  1  Stark.  172 ; 
and  Lyon  v.  Weldon,  2  Biug.  336, 2^er  Best,  C.  J. 

The  statute  only  authorizes  a  sale,  therefore  the  landlord  cannot  take 
the  goods  at  the  appraised  valuation.  King  v.  England,  4  B.  &  S.  782  ;  3o 
L.  J.,  Q.  B.  145;  nor  can  he  purchnse  the  goods  himself  at  the  auction; 
Moore  Nettle/old  &  Co.  v.  Singer,  itc.  Co.,  (1904)  1  K.  B.  82o,  C.  A.,  in 
neither  case  does  the  property  in  the  goods  pass  to  him.  The  landlord 
must  sell  at  the  be^t  price,  and  cannot  stipulate  for  consumption  of  ha}', 
&c.,  on  the  premises  in  accordance  witii  a  covenant  in  the  lease.  Hawkins 
V.  Walrond,  1  C.  P.  D.  280.  The  stat.  56  G.  3,  c.  50,  s.  11,  prohibiting 
the  removal  by  a  purchaser  of  any  crops,  manure,  &c.,  from  a  farm  which 
the  tenant  ought  not  to  have  removed,  does  not  apply  to  the  sale  by  a 
landlord  of  a  distress.  S.  C.  Formerly,  if  the  landlord  did  not  leave  the 
overplus  in  the  hands  of  the  sheriff,  money  had  and  received  would  not 
lie  against  him  ;  the  proper  remedy  was  by  a  special  action  on  the  statute. 
Yates  V.  Eastwood,  6  Exch.  805;  20  L.  J.,  Ex.  30);  Evans  v.  Wright,  2 
H.  &  N.  527 ;  27  L.  J.,  Ex.  50.  As,  however,  the  sheriff  does  not  now 
take  part  in  a  distress  {vide  ante,  p.  896),  it  would  seem  that  money  had 
and  received  against  the  landlord,  for  the  overplus  is  the  proper  remedy. 
In  such  action  the  plaintiff  may  dispute  the  reasonableness  of  the  charges 
for  making  the  distress.  Lyon  v.  Tomkins,  1  M.  &  W.  603.  Where  the 
rent  distrained  for  does  not  exceed  20/.,  these  charges  were  limited  by 
57  G.  3,  c.  93,  s.  1,  to  the  amount  set  out  in  the  schedule  to  the  act, 
and  no  charge  is  allowed  to  be  made  for  any  act  unless  such  act  shall 
have  really  been  done.  Thus  the  charge  of  2s.  6d.  a  day  lor  man  in 
possession  can  onl}'  be  made  when  he  is  in  real  possession,  tmless  the 
distrainee  agrees  to  pay  the  charge.  Lumsden  v.  Burnett,  (1898)  2  Q.  B. 
177.  C.  A.  ^eo.  a.\io  Ex  jpte.  Arnisoii,  li.  K.,  3  Ex.  56.  It  seems  that  if 
the  distress  is  made  for  more  than  20?.,  though  the  distress  sell  for  less 
than  20/.,  it  is  not  within  the  provision.  Child  v.  Clmmberlain,  5  B.  &  Ad. 
1049.  The  act  is  in  force,  but  the  scale  of  charges  is  |now  fixed  by 
the  Distress  for  Rent  Rules,  1888,  Apji.  n..  Scale  ii. ;  W.  N.  J  888,  Pt.  ir. 
440,  wtZe  a)i<e,  p.  896.  it  still  apjjlies  to  a  distress  for  poor  rates.  Coster 
V.  Headland,  (1906)  A.  C.  286,  D.  P.  See  also  Scott  v.  Denton,  (1907) 
1  K.  B.  456.  And  the  action  will  lie  for  repayment  of  so  nuicli  of  the 
charge  for  a  distress  to  recover  an  amount  not  exceeding  20/.,  as  is 
unreasonable.     Ex  pte.  Edwards,  (1905)  2  K.  li.  108. 

Damages.J  In  an  action  for  selling  goods,  distrained  for  rent,  without 
appraisement  where  appraisement  is  required  (vide  ante,  p.  896),  the 
measure  of  damages  is  the  real  value  of  the  goods  sold,   minus  the   rent 
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Uuo  ;  tor  the  distress  is  lawi'iil,  but  tlie  siile  without  appraisement  is  not 
60,  ami  tlie  phiiptilV  retains,  notwithstanding^  the  Kale,  the  same  interest 
in  tlio  goods  which  he  had  wliile  they  were  in  the  landlord's  hands  before 
the  Fale,  viz.,  to  the  amount  of  the  real  value  of  the  goods,  subject  to 
the  landlord's  right  for  the  rent  due.  Kniylit  v.  Eycrton,  7  Exch.  407, 
408,  per  Parke,  B.,  referring  U)  BujyinH  v.  Qoodc,  2  C.  &  J.  364  ;  WhUwortk 
V.  Madcn,  2  Car.  &  K.  517,  ptr  Wightnian,  J.     See  further,  ante,  p.  805. 

Defence. 

The  defence  of  not  guilty  (by  stat.  11  Ci.  2,  c.  19,  ss.  19,  21)  seems  not 
to  be  affected  by  the  stat.  5(]  &  57  V.  c.  Gl,  post,  p.  1131,  where  the  action 
is  against  a  person  other  than  a  public  authority;  sec  cases  thereon, pos<, 
]).  1132.  If  this  construction  of  the  act  be  correct  this  defence  puts 
the  plaintiff  to  prove  the  whole  of  his  statement  of  claim,  and  lets  in  any 
defence  the  defendant  may  have.  Williams  v.  Jones,ll  Ad.  &  E.  643.  bee 
Eagleton  v.  Gutteridyc,  11  j\J.  &  W.  465:  for  Rules,  1883,  0.  xix.,  r.  12,  ante, 
p.  309,  reserves  the  right  to  plead  this  defence,  and  provides  that  it  shall 
have  the  same  effect  as  heretofore.  As  to  how  it  is  to  be  pleaded,  see  0. 
xxi.,  r.  19,  ante,  p.  310.  If  on  the  other  hand  the  action  be  within  56  &  57 
V.  c.  61,  this  deience  is  inadmissible,  and  the  del'endant  must  plead  his 
defences  specially;  in  this  case  Id.  s.  1  (c,  d.),  introduces  special  provisions 
as  to  tender  ot  amends,  and  sect.  1  (r/)  lixes  six  months  as  the  period  of 
limitation,  post,  p.  1132. 

As  to  the  liability  of  the  landlord,  and  of  his  agent,  who  signed  the 
distress  warrant,  for  the  wrongful  acts  of  the  bailiff  employed  to  distrain, 
vide  post,  ])p.  908,  909. 

By  11  (I.  2,  c.  19,  s.  20,  it  is  provided  that  the  tenant  shall  not  recover 
for  any  unlawful  act  or  irregularity,  if  tender  of  amends  have  been  made 
by  the  party  distraining,  before  action  brought. 

ACTION   FOlt    ILLEGAL   DISTRESS. 

Where  a  distress  is  made  by  a  stranger,  or  by  a  person  who  has  no 
right  to  distrain  (as  to  which  vide  livplevin — Tenancy  of  idaintiff,  post, 
pp.  1082  et  seq.),  an  action  of  trespass,  or  for  conversion  will  lie. 

So  again,  wliere  a  distress  is  made  by  a  landlord,  no  rent  being  due,  or 
after  a  tender  of  the  rent,  or  after  a  former  distress,  or  if  the  distress  be 
illegal  owing  to  the  time,  })Iace,  or  manner  of  making  it,  or  from  the 
nature  of  the  goods  taken,  the  proceeding  is  illegal  ah  initio,  and  an 
action  of  trespass  and  for  conversion,  or  of  replevin  may  be  maintained. 
The  cases  of  illegal  distresses  by  landlords  will  be  found  below,  classed 
under  the  heads  above  enumerated  ;  but  many  of  the  cases  bearing  on  the 
subject  will  be  found  suh  tit.  lieplcuin,  post,  pp.  1079  ct  seq. 

As  to  illegal  distresses  for  damage  feasant,  vide  Replevin — Avoicri/ 
for  damage  feasant,  post,  pp.  1087,  1088. 

No  rent  duel  '^^^^  -"^tat.  2  W.  &  M.  sess.  1,  c.  5,  s.  4  (s.  5,  Ruff.),  enacts 
that  where  a  landlord  distrains  and  sells  when  no  rent  is  due,  the  plaintiff 
shall,  by  action  of  trespass,  or  on  the  case,  recover  double  the  value  of 
the  goods  distrained.  As  to  i)ayineut,  and  statutory  and  other  satisfaction 
of  rent,  vide  ante,  \,y).  343,  730,  and  suh  tit.  licplevin — Denial  of  rent 
being  in  urrcar,  post,  p.  1086.  The  action  may  be  one  of  trespass  or  for 
conversion,  just  as  if  the  distress  were  by  a  mere  stranger;  or  the 
tenant  may  bring  a  special  action  on  the  case  founded  on  the  statute. 
As  to  how  the  tenancy  and  the  distress  are  to  be  proved,  vide  ante, 
pp.  893,  894. 
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After  tender  of  the  rent."]  A  tender  before  distress  makes  the  taking 
unlawful;  after  distress  and  before  impounding  it  makes  the  detention 
unlawful.  Six  Carpenters''  case,  8  Eeji.  147  a;  Gulliver  v.  Cosens,  1 
C.  B.  788;  Loring  v.  Warburto7i,  E.  B.  &  E.  507;  28  L.  J.,  Q.  B.  31.  In 
the  former  case,  trespass  qu.  cl.  fr.,  and  in  the  latter,  detinue  is  the  proper 
remedy.  Gulliver  v.  Cosens,  supra  ;  Singleton  v.  Williamson,  7  H.  &  N. 
750  ;  28  L.  J.,  Ex.  289.  Where  a  tender  of  the  rent  is  made  after  distress, 
but  before  impounding,  the  tenant  may  maintain  trespass  qu.  cl.  fr.  ior  a 
subsequent  removal  of  the  distress.  Vertue  v.  Beasley,  1  M.  Sc  Rob.  21. 
It  was  said  by  Ld.  Denman,  C.J.,  in  Ladd  v.  Thomas,  12  Ad.  &  E.  117, 
127,  that  trespass  might  be  maintained  for  wrongfully  maintaining  pos- 
session of  the  distress;  but  it  has  since  beeu  held  that  a  landlord,  who, 
after  the  impounding,  accepted  the  rent  and  expenses,  could  not  be  treated 
as  a  trespasser,  merely  because  he  retained  possession  of  the  goods  dis- 
trained, although  his  refusal  to  deliver  possession  of  the  goods  might 
render  him  liable  in  trover.  West  v.  Nibhs,  4  C.  B.  172 ;  accord,  per 
Parke,  J.,  in  Vertue  v.  Beasley,  1  ]\I.  &  Eob.  21,  22.  In  the  case  of  a 
distress  of  growing  crops  a  tender  may  be  made  any  time  before  they  are 
ripe.  Owen  v.  Legh,  3  B.  &  A.  470,  per  Abbott,  C.J.  Tender  after 
impounding  is  too  late.  Six  Carpenters'  case,  Ladd  v.  Thomas,  Single- 
ton V.  Williamson,  supra.  See  further,  sub  tit.  Iieplevin — Tender,  post, 
pp.  1088,  1089. 

After  a  former  distress  for  the  same  rent.']  A  second  distress  for  rent 
for  Avhich  the  landlord  has  already  distrained  is  unlawful,  if  the  first  was 
abandoned  voluntarily,  or  might  have  been  suflicient  to  satisfy  the  rent, 
but  for  the  landlord's  default  in  not  taking  enough.  Anon.,  Cro.  Eliz. 
13 ;  Dawson  v.  Cropp,  1  C.  B.  961 ;  Bagge  v.  Mawby,  8  Exch.  G41 ;  22 
L.  J.,  Ex.  236.  ''If  there  has  been  some  mistake  as  to  the  value  of  the 
goods,  and  the  landloi'd  fairly  supposed  the  distress  to  be  of  the  proi:)er 
value  at  the  time  of  levying  the  first  distress,  and  he  afterwards  finds  it  to 
be  insufficient,  he  may  then  distrain  for  the  remainder;  or  if  the  tenant 
has  done  anything  equivalent  to  saying  '  forbear  to  distrain  now,  and  post- 
pone your  distress  to  some  other  time.'  In  such  cases  the  landlord  may 
distrain  a  second  time.  But,  if  there  is  fair  opportunity  and  there  is  no 
lawful  or  legal  cause  wh}^  he  should  not  work  out  the  payment  of  the 
rent,  by  reason  of  the  first  distress,  his  duty  is  to  work  it  out  by  the  first 
distress  and  he  cannot  distrain  again."  Baqge  v.  Matvby,  8  l^xch.  641, 
649;  22  L.  J.,  Ex.  236,  2SS,  per  Parke,  B.  Where  the  tenant  by  his  mis- 
conduct prevents  the  first  distress  being  realized,  a  second  is  lawful.  Lee 
V.  Cooke,  2  H.  &  N.  584;  3  H.  &  N.  203;  27  L.  J.,  Ex.  337,  Ex.  Ch. 
So  wheie  the  landlord  has  withdrawn,  in  pursuance  of  an  agreement  with 
the  tenant  to  pay  the  rent  by  instalments,  the  landlord  may  distrain  again, 
on  the  fiiilure  of  the  tenant  to  pay  the  instalments.  Thivaites  v.  Wilding, 
12  Q.  B.  D.  4,  C.  A,  Where  a  distress  is  void  owing  to  the  illegal  manner 
of  the  bailifl's  entry  (vide  post,  p.  902),  and  after  seizure  is  not  carried  out, 
the  landlord  mav  put  in  a  IVesh  distress  for  the  same  rent  by  a  fresh  warrant 
to  another  bailiff.  Grunnell  v.  Welch,  (1905)  2  K.  B.  650;  (1906)  2  K.  B. 
555,  C.  A. 

A  person  entitled  to  distrain  for  an  entire  demand  cannot  split  it.  Wallis 
V.  Savill,2  Lutw.  1532;  Ilutchins  V.  CUimbcrs,  1  Uurr.  579,  589;  Owens 
V.  Wy7ine,  4  E.  &  B.  579. 

The  action  for  an  illegal  second  distress  is  usually  in  the  form  of  a 
special  action  on  the  case,  but  there  seems  no  reason  why  an  action  of 
trespass  or  for  conversion  should  not  equally  lie.  As  to  what  evidence  of 
the  tenancy  and  distress  is  admissible,  vide  ante,  pp.  893,  894.     Where  the 
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action  is  for  an  excessive  distress,  the  plaintiff  cannot  rely  on  a  prior  distress 
liaving  been  made  for  tiio  same  rent,  where  this  ground  of  action  does 
not  a]ipear  on  the  record.     Gambrell  v.  Falmouth,  Ld.,  ante,  p.  8'J5. 

Illegality  hy  reason  of  bailiff  beinr/  uncertified.']  By  the  Law  of  Distress 
Amendment  Act,  1888  (51  &  52  V.  c.  21),  s.  7,  "  no  jierKun  shall  act  as 
a  bailiff  to  levy  any  distress  for  rent  unless  he  shall  be  authorized  to  act  as 
a  bailiff,  by  a  certificate  in  writing  under  the  hand  of  a  county  court  judge," 
whicli  may  be  either  general  or  special.      Vide  infra. 

"  If  any  person  not  holding  a  certificate  under  this  section  shall  levy  a 
distress  contrary  to  the  provisions  of  this  act,  the  person  so  levying,  and 
any  person  who  lias  authorized  him  so  to  levy,  shall  be  deemed  to  have 
committed  a  trespass." 

By  the  Distress  for  Rent  Rules,  1888,  rr.  1—1  (W.  N.,  1888,  Pt.  II., 
J).  339),  a  general  certificate  can  be  granted  by  the  judge  only.  It  autho- 
rizes the  bailiff  named  in  it  to  levy  at  any  place  in  England  or  Wales. 
A  special  certificate,  which  can  be  granted  by  the  judge  or  registrar,  specifies 
the  particular  distress  or  distresses  to  whicli  it  applies.  Forms  of  the  certi- 
ficates are  given  in  App.  I. 

A  distress  levied  by  the  landlord  himself,  or,  ut  semhle,  bj'  any  person 
having  a  statutory  authority  to  distrain,  is  not  affected  by  sect.  7.  Hogarth 
V.  Jennings,  (1892)  1  Q.  B.  907,  C.  A.  »S'ecHS,  where  levied  by  the  managing 
director  of  a  company  which  is  the  landlord.  S.  C.  The  landlord  who  has 
authorized  a  distress  by  an  uncertificated  bailiff  B.,  is  liable  to  a  third  person  P., 
for  the  seizure  bv  B.  of  P.'s  goods  on  tiie  premises.  Ferring  v.  Emerson , 
(1906)  1  K.  B.  1." 

Illegality  owing  to  the  time  of  making  distress.']  A  distress,  except  for 
damage  feasant,  must  be  made  between  sunrise  and  sunset.  Co.  Litt.  142  a  ; 
Aldenburgh  v.  Feaple,  6  C.  &  P.  212.  It  will  be  illegal  if  made  at  any  other 
tirao,  even  though  there  be  light.  Tutton  v.  Darke,  and  jSlixon  v.  Freeman, 
5  H.  &;  X.  017;  29  L.  J.,  Ex.  271.  It,  would  seem  that  apparent  sunrise 
and  sunset  is  what  is  meant,  as  the  rule  was  established  before  the  invention 
of  clocks.  See  S.  C,  29  L.  J.,  Ex.  272,  ^Jer  Pollock,  C.B.  For  trespass 
damage  feasant,  a  distress  may  be  taken  in  the  night.  Co.  Litt.  142  a.  At 
common  law  a  distress  could  not  be  made  after  the  expiration  of  the  tenancy, 
and  hence  the  last  instalment  of  rent  could  never  be  distrained  for.  Co.  Litt. 
•17  b.  This  is  remedied  by  stat.  8  A.  c.  18  (c.  14,  Iluif.),  ss.  6,  7,  which 
allows  a  landlord  to  distrain  within  six  calendar  months  after  the  determina- 
tion of  the  tenancy,  provided  his  reversion  remain,  and  it  be  during  the 
possession  of  the  tenant  from  whom  tlie  rent  became  due;  and  the  power  is 
extended  by  3  &  4  W.  4,  c.  42,  s.  38,  to  the  executors  of  a  deceased  landlord, 
in  respect  of  arrears  of  rent  due  in  his  lifetime.  For  the  cases  decided  on 
these  sections,  see  suh  tit.Rep)leLdn — Avoicry  for  distress  after  the  end  of  lease, 
post,  p.  1081. 

Illegality  oiving  to  the  place  of  making  distress.]  As  a  general  rule  a  distress 
can  only,  except  in  the  case  of  the  Crown,  be  taken  on  the  demised  premises. 
Capel  V.  Buzzard,  5  Bing.  150,  Ex.  Ch. ;  Co.  Litt.  161  a;  Com.  Dig.  Distress 
(A.  3),  (B.  1).  The  stat.  of  ]\Iarlbndge  (52  H.  3),  c.  15,  enacted  that  no  one, 
save  tlie  king,  should  distrain  out  of  his  lee,  nor  in  the  king's  higiiway,  nor 
in  the  common  street ;  and  this  was  in  affirmance  of  the  common  law.  2  Inst. 
131.  But,  if  the  landlord  come  to  take  a  distress,  and  see  the  tenant's  cattle 
on  the  land,  and  then  the  tenant  drive  them  off  the  land  to  avoid  distress, 
the  landloni  may  follow  them  ;  but  he  cannot  do  so  if  he  had  not  seen  the 
cattle,  or  if  the  tenant  drove  them  off  for  any  other  purpose.     Co.  Litt.  101  a. 
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"Where  goods  are  standing  on  the  part  of  a  highway  which  adjoins  the  demised 
premises,  and  is  included  in  the  demise  {vide  2J0st,  p.  932),  they  may  be  dis- 
trained there.  Hodges  v.  Lawrance,  18  J.  P.  347,  H.  T.  1854,  Ex.,  cited  in 
OillingJmm  v.  Gwyer,  16  L.  T.,  640,  T.  T.  1867,  cor.  Lush,  J.  But  it  would 
be  otherwise  if  the  goods  were  merely  passing  over  that  part  of  the  highway. 

The  Stat.  11  G.  2,  c.  19,  ss.  1 — 7,  contains  provisions  allowing  a  landlord, 
within  thirty  days  and  under  certain  conditions,  to  follow  goods  fraudulently 
removed  from  the  premises  to  avoid  a  distress,  and  to  break  into  barns,  houses, 
&c.,  to  recover  the  same ;  the  provisions  of  this  act  and  the  cases  decided 
thereon  will  be  found  si(&  tit.  E€])levin — Avoivry  for  distress  on  goods  fraudu- 
lently removed,  post,  p.  1081.  The  defence  must  be  specially  pleaded.  See 
Defence,  post,  p.  908. 

By  the  stat.  11  G.  2,  c.  19,  s.  8,  landlords  or  their  agents  may  "  take  and 
seize,  as  a  distret^s  for  arrears  of  rent,  any  cattle  or  stock  of  their  respective 
tenant  or  tenants  feeding  or  depasturing  upon  any  common  appendant  or 
appurtenant,  or  any  ways  belonging  to  all  or  any  part  of  the  premises  demised 
or  hoklen." 

Illegality  from  the  manner  of  entering  to  mahe  distress."]  The  landlord 
must  enter  the  premises  for  the  purpose  of  distraining  in  the  usual  manner 
adopted  by  persons  having  access  to  the  building,  as  by  turning  the  key, 
lifting  the  latch,  or  drawing  back  the  bolt.  Ryan  V.  Shilcock,  7  Exch.  72  ; 
21  L.  J.,  Ex.  55.  If  he  break  open  the  outer  door  or  gate ;  Brown  v.  Glenn, 
16  Q.  B.  2o4;  20  L.  J.,  Q.  B.  205;  Attach  v.  Bramwell,  3  B.  &  S.  520;  32 
L.  J.,  Q.  B.  146  ;  Grunnell  v.  Welch,  ante,  \\  900;  or,  if  lie  open  a  closed 
window,  whether   fastened  or  not,  and  enter  thereby ;  Hancock  v.  Austin,  14 

C.  B.,  N.  S.  631 ;  32  L.  J.,  C.  P.  252 ;  Nash  v.  Lucas,  L.  B.,  2  Q.  B.  590; 
he  becomes  a  trespasser  ah  initio.  But,  where  a  window  is  open,  entry  for 
distress  may  be  made  by  furtlier  opening  it.     Crahtree  v.  liobinson,  15  Q.  B. 

D.  312.  See  further  Roll,  Abr.  tit.  Distress  (M.)  7,  and  Id.  pi.  2,  cited  2 
Wms.  Saund.  284  c.  (2).  Access  to  an  open  door  or  winr'ow  may  be  obtained  by 
climbing  over  a  fence  or  wall.  Eldridge  v.  Stacey,  15  C.  B.,  N.  S.  458 ;  Long 
V.  Clarke,  (1894)  1  Q.  B.  119,  C.  A.  These  principles  apply  equally  to  any 
building.  Brown  v.  Glenn,  supra;  American  Concentrated  Must  Co.  v. 
Eendry,  62  L.  J.,  Q.  B.  388,  C.  A. 

As  to  forcible  entry  upon  premises  to  which  goods  have  been  fraudulently 
removed,  see  stat.  11  G.  2,  c.  19,  supra,  unA  post,  p.  1081. 

Where  a  broker  is  in  possession  of  goods  as  a  distress  for  rent,  and  he  has 
by  force  or  fraud  been  expelled  from  the  premises,  he  may,  provided  there 
has  been  no  abandonment  of  the  distress,  forcibly  regain  possession  of  the 
goods,  and  for  this  purpose  break  open  the  outer  door  of  the  premises. 
'Eagleton  v.  Gutteridge,  11  M.  &  W.  465.  So  where  he  has  voluntarily  left 
the  premises,  intending  to  return,  for,  after  impounding,  the  goods  are  in 
custodid  legis.  Bannister  v.  Hyde,  2  E.  &  E.  027  ;  29  L.  J.,  Q.  B.  141 ; 
Jones  V.  Biernstein,  (1900)  1  Q.  1'.  100,  C.  A.;  Eldridge  v.  titacey.  supra. 
This  defence  is  admissible  under  the  plea  of  not  guilty  by  statute.  Eagleton 
V.  Gutteridge, supra.  Whether  the  distress  has  been  abandoned  is  a  question 
of  fact.  Eldridge  v.  Stacey,  supra  ;  and  the  jury  may  ne-ativc  abandomncnt 
although  the  broker  was  expelled  and  did  not  return  for  three  weeks.  S.  C 
But,  there  must  have  been  peaceable  possession,  previously  obtained,  to  enable 
the  broker  to  re-enter  by  force  ;  merely  putting  the  foot  between  the  door 
and  lintel  is  not  a  sufficient  possession.  Boyd  v.  Profaze,  16  L.  T.,  432, 
Mellor,  J. 

If  thedistnss  have  been  abandoned,  the  property  revests  in  the  owner 
and  the  landlord's  power  over  it  is  then  gone.  See  Swnnn  v.  Falmouth,  El. 
of,  8  B.  &  C.  456. 
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Illegality  from  nature  of  goods  taken — Goods  privileged  from  distress."] 
'riiore  are  certain  gouds  which  are  privileged  from  distress,  and  a  landlord 
who  enters  and  distrains  those  goods,  makes  himself  a  trespasser  ab  initio. 
But  where  some  only  of  the  ^oods  he  takes  are  privileged,  he  becomes 
a  trespasser  ab  initio  qua  those  goods  only.  Harvey  v.  Focock,  11  M.  &  W. 
740. 

The  goods  which  arc  privileged  from  distress  are  enumerated  in  the 
judgment  in  Simpson  v.  ifurtopp,  Willes,  512,  and  in  the  notes  thereto  in 
I  Smith's  L.  C,  and  are  there  arranged  under  the  following  heads  : — 

1.  Things  annexed  to  the  freehold.  Fixtures  are  not  distrainable  even 
lliongh  they  coukl  have  been  removed  by  the  tenant  during  the  term.  Darby 
V.  JJarris,  1  Q.  B.  895.  The  question  as  to  whether  a  fixed  machine  is 
distrainable  depends  chiefly  on  two  considerations :  1st,  the  mode  of  annexa- 
tion to  the  soil  tir  building,  whether  it  can  be  easily  removed  integre,  salve,  et 
commode,  or  not  without  injury  to  itself  or  the  building;  and  2ndly,  the 
object  of  such  annexation,  whether  it  was  so  annexed  for  the  permanent 
improvement  of  the  building  (^^wr  un  profit  del  inheritance),  or  merely  for  a 
temporary  purpose,  or  the  more  complete  enjovment  and  use  of  it,  as  a 
chattel.  Ilellawcll  v.  Eastwood,  G  Exch.  295,  312 ;  20  L.  J.,  Ex.  154,  160, 
jier  Parke,  B.  The  law  so  stated  is  correct,  provided  the  words  "  merely  for 
a  temporary  purpose,"  are  understood  to  apply  to  such  cases  as  a  "  carpet 
tacked  to  the  floor  for  the  purpose  of  keeping  it  stretched,  whilst  it  was  there 
used,  and  not  to  a  case  sucti  as  that  of  a  tenant,  who,  e.g.,  fixes  a  shop  counter 
for  tlie  purpose  (in  one  sense  temjiorary)  of  more  effectually  enjoying  the  shop, 
while  he  continues  to  sell  his  wares  there ;  "  but  it  is  doubtful  if  the  law  was, 
in  the  last-cited  case,  correctly  applied  to  the  facts.  Holland  v.  Hodgson, 
L.  B.,  7  C.  P.  328,  337,  Ex.  Ch.  per  cur.  A  temporary  tramway  is  not  dis- 
trainable. Turner  v.  Cameron,  L.  R.,  5  Q.  B.  30G.  Where  the  landlord  severs 
fixtures  for  a  distress,  the  tenant  may  bring  trover  for  them.  Dal  ton  v. 
Whitthem, -^  Q.B.ddl.  But  the  mere  inclusion  of  fixtures  in  a  notice  of 
distress,  without  seizure  or  severance  is  not  actionable.  Beck  v.  Denbigh,  29 
L.  J.,  C.  P.  273. 

2.  Things  delivered  to  a  person  exercising  a  i)ublic  trade,  to  be  carried, 

wrought,    worked   up,   or   managed   in   the  way   of  his   trade   or   employ. 

Gisbourne  v.  Hurst,  1  Salk.  249.    Thus,  materials  sent  to  be  made  into  cloth, 

or  cloth  sent  to  a  tailor  to  be  made  into  a  coat,  or  a  horse  sent  to  a  farrier  to 

i)j  shod,  or  a  horse  at  an  inn  or  corn  sent  to  a  miller  to  be  ground,  are 

privileged.    Co.  Litt.  47  a ;  Read  v.  Barley,  Cro.  Eliz.  596  ;  Gibson  v.  Ireson, 

3  Q.  B.  39.      So,  goods  delivered,  in  the  ordinary  course  of  business,  to  a 

carrier  to  be  carried ;  Gisbourne  v.  Hurst,  supra  ;  or,  to  an  auctioneer  for  sale. 

Adams  v.  Grane,  1  Cr.  &  M.  380 ;    Williams  v.  Holmes,  8  Exch.  861 ;  22 

L.  J.,  Ex.  283  ;  Broiun  v.  Arundell,  10  C.  B.  54;  20  L.  J.,  C.  P.  30.     But 

only  while  on  premises  occupied  by  him.     Lyons  v.  Elliott,  1  Q.  B.  D.  210. 

So  goods  delivered  to  a  factor  or  commission  agent  for  sale,  whether  the 

goods  are  in  his  own  warehouses  or  premises  ;  Gilman  v.  Elton,  3  B.  &  B.  75 ; 

Findon  v.  M'Laren,  6  Q.  B.  891  ;  or,  are  deposited  by  him  in  the  warehouse 

of  a  granary   keeper   or    wharfinger,   in   the   ordinary   course  of  business ; 

Thompson  v.  Mashiter,  1  Bing.  283 ;  Matthias  v.  Mesnard,  2  C.  &  P.  352,. 

Best,  C.J. ;   are   privileged  from  seizure  as  a  distress  for  the  rent  of  the 

respective  premises,  where   they  are   deposited  by   the   persons   in   whose 

custody  they  are.     So,  goods  delivered  in  i^ledge  to  a  pawnbroker  ;  Swire  v. 

Leach,  18  C.  B.,  N.  S.  479  ;  34  L.  J.,  C.  P.  150;  or,  furniture  deposited  at 

a  depository  warehouse  to  bo  taken  care  of;  Miles  v.  Furber,  L.  P.,  8  Q.  B. 

77  ;  are   privileged.     But,  horses  and  carriages  standing  at  livery  are   not 

so  privileged.     I'arsons  v.   Gingell,  4  C.  B.  545.     This   case  is,  however, 

inconsistent  with   Sivire  v.   Leach,  supra,  see   L.   1!.,   8    Q.  B.   82,  per 
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Cockburn,  C.J.  The  things  must  have  been  delivered  or  sent  bv  their 
owner.  Clarke  v.  Millwall  Bock  Co.,  17  Q.  B.  D.  494,  C.  A.  By  stat.  6  & 
i  Yict.  c.  40,  s.  18,  looms,  materials,  tools,  &c.,  intrusted  in  order  to  be  used 
or  Avorked  in  the  woollen,  linen,  cotton,  silk,  &c.,  manufactures,  cannot  be 
seized  for  rent,  unless  due  from  the  owner  of  them.  Gas  meters  and  fittings 
for  gas,  including  gas  stoves,  let  by  a  gas  company,  are  privileged  in  those 
cases  in  which  the  Gasworks  Clauses  Act,  1847  (10  &  11  V.  c.  15),  s.  14,  is 
still  in  force.     Gaslight  and  Coke  Co.  v.  Hardy,  17  Q.  B.  D.  619,  C.  A. 

By  the  Eailway  Boiling  Stock  Protection  Act,  1872  (35  &  36  V.  c.  50), 
ss.  3,  5,  rolling  stock  in  a  work  is  not  liable  to  a  distress  for  rent  jiayable  by 
the  tenant  of  the  work,  to  an  extent  beyond  the  interest  of  the  tenant 
therein,  if  the  actual  owner  is  sufficiently  indicated  by  a  distinguishing  mark 
on  the  stock.  By  sect.  2,  "  '  rolling  stock '  includes  waggons,  trucks,  carriages 
of  all  kinds,  and  locomotive  engines  used  on  railways;  'rent'  includes 
royalty,  or  other  reservation  in  the  nature  of  rent;  'work'  includes  any 
colliery,  quarr}^  mine,  manufactory,  warehouse,  wharf,  pier,  or  jetty,  in  or  on 
which  is  any  railway  siding." 

By  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  V.  c.  61,  in 
the  case  of  tenancies  to  which  the  Act  ai>plies,  vide  sects.  54,  61,  ante, 
p.  893,  sect.  45,  provides  that  "  agricultural  or  other  machinery,  which  is  the 
hand  fide  property  of  a  person,  other  than  the  tenant,  and  is  on  the  premises 
of  the  tenant,  under  a  hond  fide  agreement,  with  him,  for  the  hire  or  use 
thereof,  in  the  conduct  of  his  business,  and  live  stock  of  all  kinds,  which  is 
the  T)onu  fide  property  of  a  person,  other  than  the  tenant,  and  is  on  the 
premises  of  the  tenant,  solely  for  breeding  purposes,  shall  not  be  distrained 
for  rent  in  arrear." 

Somewliat  analogous  to  this  class  of  cases  is  the  protection  given  by 
the  Lodgers'  Goods  Protection  Act,  1871,  34  &  35  V.  c.  79,  to  the  goods  of 
lodgers  against  distress  by  a  superior  landlord : — 

By  sect.  1,  if  any  superior  landlord  shall  levy,  or  authorize  to  be  levied,  a 
distress  on  any  furniture,  goods,  or  chattels  of  any  lodger  for  arrears  of  rent 
due  to  such  superior  landlord  by  his  immediate  tenant,  such  lodger  may 
serve  such  supeiior  landlord,  or  the  bailiff,  or  other  person  employed  hy  him 
to  levy  such  distress,  with  a  declaration  in  w-riting  made  by  such  lodger, 
setting  ibrth  that  such  immediate  tenant  has  no  right  of  ])roperty  or 
beneficial  interest  in  the  furniture,  &c.,  so  distrained  or  threatened  to  be 
distrained  upon,  and  that  such  furniture,  &c.,  are  the  property  or  in  the 
lawful  possession  of  such  lodger;  and  also  totting  forth  whether  any  and 
what  rent  is  due  and  for  what  period  from  such  lodger  to  his  immediate 
landlord;  and  such  lodger  may  jjay  to  the  su])erior  landlord,  &c.,  the  rent,  if 
any,  so  due  as  last  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  claim  of  such  superior  landlord.  And  to  such  declaration  shall 
be  annexed  a  C(nrect  inventory,  subscribed  by  the  lodger,  of  the  furniture,  &c., 
referred  to  in  the  declaration. 

By  sect.  2,  if  an}'  superior  landlord,  or  any  bailiff,  or  other  person  employed 
by  him,  shall,  after  being  served  with  the  before-mentioned  declaration  and 
inventory,  and  after  the  lodger  shall  have  jaid  or  tendered  to  such  superior 
landlord,  &c.,  the  rent,  if  any,  which  by  the  last  pieceding  section  such 
lodger  is  authorized  to  i)ay,  shall  levy  or  ])roceed  with  a  distress  on  the 
furniture,  goods,  or  chattels  of  the  lodger,  such  superior  landlord.  Sec,  shall 
be  deemed  guilty  of  an  illegal  distress,  and  the  lodger  may  apply  to  a  justice 
of  the  peace  for  an  order  for  the  restoration  to  him  of  such  goods ;  .  .  .  and 
the  superior  landlord  shall  also  be  liable  to  an  action  at  law  at  the  suit  of  the 
lodger,  in  which  action  the  truth  of  the  declaration  and  inventory  may 
likewise  be  inquired  into. 

By  sect.  3,  any  payment  made  by  any  lodger  pursuant  to  sect.  1,  shall  be 


Goods  privilef/ed  /rum    /)istri:s8. — LoiJijei'H^   Goods.  'JO.J 

ilcemcd  a  valid  payment  on  account  uf  any  rent  due  from  liiiu  to  his  imuie- 
diatc  landlord. 

This  act,  it  is  to  be  observed,  applies  to  a  Iod;j;LT  only,  and  not  to  an 
under-tenant;  and  as  the  act  contains  no  delinition  of  lodger,  the  question, 
as  ti)  whether  a  person  is  an  under-tenant  or  lodger,  is  one  of  considerable 
difliculty.  This  question  is  one  of  fact;  Ness  v.  >itcphen&on,  9  Q.  B.  D.  245; 
but  the  judge  must  explain  to  the  jury,  the  requisite  conditions  fur  the 
existence  of  the  relation  of  landlord  and  lodger.  Morton,  v.  Palmer,  51  L.  J., 
Q.  B.  7,  C.  A.  In  order  that  a  person,  occupying  ))art  of  a  house,  should  be 
a  lodger,  the  landlord  must  letain  such  control  and  dominion  over  the  house, 
as  is  usually,  in  this  country,  retained  by  landlords  letting  lodgings;  S.  C.  ; 
but  the  landlord  need  not  reside  in  the  house  ;  S.  C. ;  Ness  v.  Stephenson, 
supra,  and  the  lodger  may  have  tiie  right  of  exclusive  occupation  of  the 
greater  part  of  the  hou-^e,  and  uncontrolled  right  of  ingress  and  egress.  S.  C. ; 
rhillips  V.  Ilensun,  3  C.  V.  D.  2G.  A  person  cannoi  at  the  same  time  be 
both  under-teriant  and  loilger  in  respect  of  the  same  premises.  BradJeij  v. 
Balyis,  8  Q.  B.  D.  2?A,per  Brett,  L.  J.;  CumjibeU  v.  C/iambers  (Simpson's 
case),  20  L.  B.,  Ir.  23^,  see  further  yws^  p.  928.  In  (jrder  that  a  person  should  be 
a  lodger,  within  the  net,  he  nuist  sleep  on  the  ])remises.  lleaicoodv.  Bone,  13 
Q.  B.  D.  179.  The  ([uestion  of  lodger,  or  under-tenant,  has  been  much  dis- 
cussed in  the  following  appeals  from  the  decisions  of  revising  barristers  :  Brad- 
ley  v.  Baylis,  Morfee  v.  Novis,  Kirby  v.  Biffen,  8  Q.  B.  T).  195,  C.  A. ;  Ancketill 
v.  BaifUs,  10  Q.  li.  D.  577,  C.  A. ;  Kent  v.  Fittall,  (1906)  1  K.  B.  60,  C.  A.  ; 
Douylas  v.  Smith,  (1907)  1  K.  B.  126  ;  afiirmed,  23  T.  L.  R.  612,  C.  A. 

Tlie  lodger's  declaration  is  a  jirotection  against  the  ])articular  di>tress  onlj', 
in  respect  of  which  it  was  given.  Thwaites  v.  Wildiny,  11  Q.  B.  D.  421; 
12  Q.  B.  D.  4,  C.  A.  It  need  not  state  that  the  declarant  is  a  lodger,  nor  that 
no  rent  is  due  to  his  immediate  landlord,  if  none  is  in  fact  due.  Ex  pte. 
Harris,  16  Q.  B.  I).  130,  C.  A.  The  inventory  is  sufficiently  subscribed  by 
the  lodger  where  the  declaration  signed  by  him  refers  to  a  list  of  articles 
annexed,  as  being  a  correct  inventory,  which  list  was  written  on  a  subsequent 
part  of  the  same  i)aper,  but  not  otherwise  signed  by  him.  Godlonton  v. 
FuJham,  &c.  Propefrty  Co.,  (1905)  1  K.  B.  431.  The  bailiff  who  has  levied 
a  distress  made  illecral  by  sect.  2,  is  liable  to  an  action  ;  Loxce  v.  Darling, 
(1900)  2  K.  B.  772,  C.  A.,  diss.  Collins,  M.R, ;  and  semble  the  landlord  is  also 
liable  even  althougli  he  had  not  authorized  the  seizure  of  the  lodger's  goods. 
S.  C,  (1905)  2  K.'  P>.  501.  The  superior  landlord  is  liable  to  the  lodger  A., 
if  he  sell  A.'s  goods  before  the  expiration  of  the  live  clear  days,  re(iuired  by 
2  W.  &  M.  sess.  1,  c.  5,  s.  1,  ante,  p.  896,  so  that  A.  is  deprived  of  the  oppor- 
tunity ot  serving  bis  notice.  Sharpe  v.  Fowle,  12  Q.  B.  D.  385.  The  act  seems 
not  to  protect  a  lodger's  goods  from  a  distress  by  the  grantee  of  a  rent-charge. 

3.  Cocks  or  sheaves  of  corn,  and  other  things  which  cannot  be  restored  in 
the  same  plight.  Butcher's  meat  falls  within  the  exception.  Morley  v. 
Pincomle,  2  Exch.  101.  The  rule  has,  however,  been  altered  by  2  W.  &  M. 
sess.  1,  c.  5,  s.  2  (s.  3,  Buff.),  which  gives  the  right  to  distrain  "  sheaves  or 
cocks  of  corn,  or  corn  loose  or  in  the  straw,  or  hay  ;  "  and  by  11  G.  2,  c.  19, 
s.  8,  which  allows  distresses  of  "all  sorts  of  corn  and  grass,  hops,  roots, 
fruits,  pulse,  or  other  product  whatsoever,"  growing  on  the  land  demised. 
The  words  "  other  product "  in  the  latter  act  are  confined  to  products  of  a 
nature  similar  to  those  specified  in  the  section,  to  all  of  which  the  process  of 
becoming  rijie,  and  of  being  cut,  and  gathered,  made,  and  laid  up  when  ripe, 
are  incidental.  Clark  v.  Gaskarth,  8  Taunt.  431;  2  B.  IMoore,  491.  Thus, 
the  section  does  not  include  trees  and  shrubs  growing  in  a  nursery  ground. 
S.  C.  But  this  provision,  unlike  the  former  one  (Johnson  v.  Faulkner, 
2  Q.  B.  925),  applies  only  to  distresses  made  by  landlord,  and  not  by 
grantee  of  a  rent-charge.   Miller  v.  Green,  2  C.  &  J.  142,  Ex.  Ch.   If  growing 
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crops  are  seized  and  sold  before  tbey  are  ri])e  the  sale  is  whcll}-  void.  Owen 
V.  Leigh,  3  B.  &  A.  470,  cited  ante,  p.  897.  Bat,  where  they  were  sold 
before  tbey  were  cut,  and  were  cut  immediately  afterwards,  it  was  held  to  be 
a  mere  irregularity,  and  that  no  action  lay  without  proof  of  special  damaife. 
Badgers  v.  Parker,  18  C.  B.  112 ;  25  L.  J.,  C.  P.  220.  In  Proudlove  v.  Twemlow, 
1  Cr.  &  M.  326,  where  the  facts  much  resembled  those  in  Ilodgers  v.  Parker, 
supra,  the  plaintiff  obtained  nominal  damages  ;  but  this  arose  from  the  form 
of  the  rvile  argued,  it  being  one  to  reduce  the  damages  merely.  Per  Jervis, 
C.  J.,  in  jRodgers  v.  Parker,  supra. 

4.  Things  in  actual  use.  The  tools  a  man  is  using,  or  the  horse  he  is 
riding,  cannot  be  distrained,  on  account  of  the  great  danger  that  a  breach 
of  the  peace  would  be  committed  if  these  goods  were  seized.  Bead  v. 
JBurley,  Simpson  v.  Eartopp,  ante,  p.  903 ;  Co.  Litt.  47  a.  The  same 
rule  applies  to  distress  for  trespass  damage  feasant.  Field  v.  Adams,  12 
Ad.  &  E.  649. 

By  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  V.  c.  21),  s.  A, 
"  The  following  goods  and  chattels  shall  be  exempt  from  distress  for  rent , 
namely,  any  goods  or  chattels  of  the  tenant  or  his  family  which  would  be 
protected  from  seizure  in  execution  under  section  96  of  the  County  Courts 
Act,  1846,  or  any  enactment  amending  or  substituted  for  the  same."  {Vide 
infra.)  "  Provided  that  this  enactment  shall  not  extend  to  any  case  where 
the  lease,  term,  or  interest  of  the  tenant  has  expired,  and  where  possession 
of  the  premises  in  respect  of  which  the  rent  is  claimed  has  been  demanded, 
and  where  the  distress  is  made  not  earlier  than  seven  days  after  such 
demand." 

The  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  s.  147,  which  has 
replaced  the  County  Courts  Act,  1846,  s.  96,  by  identical  words  protects  from 
seizure  "  the  wearing  apparel  and  bedding  "  of  the  person  against  whose  goods 
the  execution  has  issued,  "or  his  family,  and  the  tools  and  implements  of  his 
trade,  to  the  value  of  51.'"  "Bedding"  here  includes  bedstead.  Davis  r. 
Harris,  (1900)  1  Q.  B.  729.  Where  the  only  chattel  on  the  premises  is  an 
implement  of  the  tenant's  trade,  e.g.  a  cab,  it  is  protected,  although  its  value 
exceeds  5?.     Lovell  v.  Bichinga,  (190G)  1  K.  B.  480. 

5.  Animals/ercR  naturm  are  privileged;  Co.  Litt.  47  a;  and  so,  it  is  there 
said,  are  dogs;  but  this  is  doubtful,  see  1  Smith's  L.  C.  11th  ed.  446-8. 

6.  Goods  in  the  custody  of  the  law,  e.g.,  goods  distrained  damage  feasant 
or  taken  in  execution.  Co.  Litt.  47  a ;  Peacock  v.  Purvis,  2  B.  &.  B.  362 ; 
Wright  v.  Dewes,  1  Ad.  &  E.  641.  But  now  by  14  &  15  V.  c.  25,  s.  2, 
growing  crops  seized  and  sold  under  an  execution  may,  while  remaining  on 
the  premises,  be  distrained  for  rent  accruing  due  after  seizure  and  sale,  if 
there  be  no  other  sufficient  distress  on  the  premises.  Goods  in  the  possession 
of  a  bankruptcy  messenger  are  not  privileged.  Briggs  v.  Soivry,  8  M.  &  W. 
729.  But  the  Bankruj.tcy  Act,  1883  (46  &  47  V.  c.  52),  s.  42  (1),  amended  by 
Id.  1890,  53  &  54  V.  c.  71,  s.  28,  provides  that "  the  landlord  or  other  person  to 
whom  any  rent  is  due  frotn  the  bankrupt  may  at  any  time,  either  before  or 
after  the  commencement  of  the  bankruirtcy,  distrain  upon  the  goods  or  effects 
of  the  bankrupt  for  the  rent  due  to  him  from  the  bankrupt,  with  this 
limitation,  that  if  such  distress  for  rent  be  levied  after  the  commencement  of 
the  bankruptcy,  it  shall  be  available  only  for  six  months''  rent  accrued  due 
prior  to  the  date  of  the  order  of  adjudication,  but  the  landlord  or  othei- 
person  to  whom  the  rent  may  be  due  from  the  bankrupt  may  prove  under  the 
bankruptcy  for  the  surplus  due  fur  which  the  distress  may  not  have  been 
available;"  (2)  for  the  purposes  of  this  section,  the  term  "order  of  adjudica- 
tion "  includes  an  order  for  the  administration  of  the  estate  of  a  debtor  whose 
debts  do  not  exceed  50/.,  or  of  a  deceased  ))crson  who  dies  insolvent.  And  by 
the  Companies  Act,  1862  (25  &  26  V.  c.  89),  s.  163,  "  where  any  company  is 
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beini;  wnuiul  \\\) ''  under  tliat  Act  "  by  tlic  court,  or  subject  lu  the  supervision 
ul'  tlie  court,  an\'  attachment,  sequestration,  distress,  or  execution  jjut  in  force 
aLiainst  the  estate  or  etVccts  of  the  company  after  the  commencement  of  the 
wind  in  j:-up  shall  be  void  to  all  intents."  See  on  this  last  section,  Ex  pte. 
Liverpool  Exchange  Co.,  L.  R.,  1»  Kq.  370.  It  protects  the  property  of  a  com- 
l)any  in  liquidation,  only  when  they  are  the  tenants.  Ex  pte.  Heaven,  L.  K., 
0  Cii.  40'J  ;  In  re  Jirgent  United  Service  Stores.  8  Ch.  D.  GIG,  C.  A.  And 
see  Ex  pite.  N.  Staffordshire  liy.  Co.,  L.  11.,  19  Eq.  GO ;  and  In  re  N.  York- 
shirc  Iron  Co.,  7  Ch.  D.  6G1.  'I'he  effect  of  the  J.  Act,  1875,  s.  10,  ante, 
p.  300,  is  not  to  extend  the  Bky.  Act,  1883,  s.  42  (1),  aide,  p.  906,  to  the  case 
of  a  company  in  ii(piidatinn.  Thomas  v.  Patent  Lionite  Co.,  17  Cii.  I).  250, 
0.  A.  The  51  &  52  V.  c.  G2,  s.  1  (i,  G),  and  G  E.  7,  c.  58,  s.  5  (3),  whicli  give 
in  certain  cases  priority  to  claims  for  rates,  taxes,  wages,  and  compensation, 
may  seriously  aflect  the  landlord's  ri^ht  to  obtain  payment  of  rent  by  distress. 

Chattels  belon^inf;;  to  tlie  Crown  while  on  the  land  of  a  subject  are 
privileged.     Sec.  of  State  for  War  v.  Wynne,  (1905)  2  K.  B.  845. 

In  the  cases  above  enumerated,  there  is  an  absolute  privilege  from  distress, 
though  in  the  case  of  lodger's  goods,  the  lodger  must  take  the  steps 
provided  by  the  Act  in  order  to  claim  the  privilege ;  but  there  are  other 
things  privileged,  provided  there  be  other  sufficient  distress  on  the  premises; 
these  are — 

1.  Beasts  that  gain  the  land,  and  sheep.  51  II.  3,  st.  4,  Ruft'head 
(CapituJa  Itineris,  1  Stat,  of  the  Realm,  p.  238)  ;  Co.  Litt.  47  a,  b.  The 
statute  a[)plies  iu  every  case,  whether  there  is  an  intermediate  tenancy 
between  the  occupier  and  distrainor  or  not.  Keen  v.  Priest,  4  H.  &  N.  22G, 
239.  Cart  cults  and  young  steers  not  broken  in  or  used  for  harness  or  the 
plough,  are  not  beasts  which  gain  the  land.  S.  C.  See  also  46  &  47  V.  c. 
61,  s.  45,  ante,  p.  904. 

2.  Instruments  of  husbandry. 

3.  The  instrument  of  a  man's  profession  or  occupation.  Simpson  v, 
Ilartopp,  ante,  p.  903 ;  Nargett  v.  Nias,  1  E.  &  E.  439  ;  28  L.  J.,  Q.  B.  143  ; 
Co.  Litt.  47  a,  b.  See  also  51  &  52  V.  c.  21,  s.  4,  ante,  p.  906,  which  gives 
absolute  protection  to  a  limited  amount. 

4.  Growing  crops  seized  and  sold  under  an  execution,  distrained  under 
14  &  15  \.  c.  25,  s.  2,  ante,  p.  906. 

5.  By  the  Agricultural  Holdings  (England)  Act,  1883,  in  the  case  of 
tenancies  to  which  the  Act  ajiplies  {vide  sects.  54.  61,  ante,  p.  893),  sect. 
45  provides  that  live  stock  taken  on  the  land  by  the  tenant,  on  a  contract 
Avith  the  owner  for  feeding  at  a  fair  price,  shall  not  be  distrained,  if  there  is 
other  sufficient  distress,  and  if  there  is  not,  then  only  to  the  amount  of  the 
price  due,  or  to  be  paid,  for  the  feeding.  The  "  fair  price  "  neei  not  be  in  money. 
L.  ik  Yorkshire  Bank  v.  Belton,  15  Q.  B.  D.  457.  Cattle  on  land  under  an 
agreement  allowing  the  owner  "the  exclusive  right  to  feed  the  grass  on 
the  land  for  four  weeks,"  are  not  within  the  section.  Masters  v.  Green,  20 
Q.  B.  D.  807. 

Where  conditionally  privileged  goods  are  taken  when  there  are  sufficient 
unjirivileged  goods  to  satisfy  the  distress,  it  is  wholly  void,  and  the  dis- 
trainor is  liable  in  an  action  of  trespass  or  for  conversion  to  the  full  value  of 
goods.  Nargett  v.  Nias,  supra ;  Keen  v.  Priest,  post,  p.  908.  But  if 
privileged  goods  are  taken,  along  with  others  not  privileged,  he  is  a  tre3))assi'r 
ah  initio  qua  the  privileged  goods  only.  Harvey  v.  Pocock,  11  M.  &  W. 
740.  It  should  be  observed  that  the  distrainor  is  only  bound  to  satisfy 
his  claim  primarily,  with  goods  that  were  distrainable  at  common  law,  and 
need  not  seize  growing  crops  or  other  things  maile  distrainable  by  statute, 
in  preference  to  goods  conditional! v  privileged.  Piggott  v.  liirtles,  1 
M.  $c  W.  441. 
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If  the  lantlloid  agree  that  certain  goods  placed  on  the  land  demised  shall 
not  be  liable  ti  distress,  or  that  he  will  not  distrain  till  a  certain  condition 
has  been  fulfilled,  he  will  be  liable  in  an  action  of  trespass  or  for  conversiou, 
if  he  take  them  in  breach  of  the  agreement.  Horsford  v.  Wehster,  1 
C.  M.  &  E.  696  ;  Giles  v.  Spencer,  3  C.^B.,  N.  S.  253 ;  26  L.  J.,  C.  P.  237. 
Where  goods  have  been  lelt  in  a  depository  warehouse,  Avhicli  is  in  the 
apparent  possession  of  the  landlord,  he  cannot  seize  them  for  rent  due  to 
a  tenant  to  whom  he  has  in  fact  let  the  premises.  Miles  v.  Furber,  L.  K., 
8  Q.  B.  77.  As  to  the  effect  of  sale  following  seizure  for  a  distress,  of  a 
patented  article  on  the  premises  of  the  person  licensed  to  use  it,  see  British 
Mutoscojpe,  &c.  Co.  v.  Horner,  (1901)  1  Ch.  671. 

Dar)iages.']  In  the  case  of  an  illegal  distress,  the  measure  of  damages  is 
usually  the  value  of  the  goods  seized,  and  no  deduction  can  be  allowed  ibr  any 
rent  due.  Attach  v.  Bramivell,  3  B.  &  S.  520 ;  32  L.  J.,  Q.  B.  146 ;  Nargett 
V.  Nias,  ante,  p.  907.  So  a  stranger,  whose  sheep  are  on  a  tenant's  land,  may 
bring  trespass  against  the  landlord  for  distraining  them,  when  there  are  other 
distrainable  goods  or  cattle  on  the  land,  and  may  recover  the  full  value  of  the 
sheep.  Keiti  v.  Priest,  4  H.  &  N.  236  ;  28  L.  J.,  Ex.  157.  The  plaintiff  is 
entitled  ta  recover  the  lull  value  of  the  goods,  although  he  has  only  a  special 
property  in  them.  Swire  v.  Leach,  18  C.  B.,  N.  S.  479  ;  34  L.  J.,  C.  P.  150. 
Where  there  has  been  a  wrongful  seizure,  and  a  man  has  been  placed  in 
possession  for  some  days,  the  plaintiff  may  recover  substantial  damages  though 
he  has  had  the  use  of  the  goods  all  the  time.  Baylies  v.  Fisher,  7  Bing.  153 ; 
see  also  Boss  v.  Boss,  jjost,  p.  926.  In  the  case  of  distress  and  sale  by 
a  landlord  where  no  rent  is  due,  the  jury  ousht  under  stat.  2  W.  &  M. 
sess.  1,  c.  5,  s.  4,  ante,  p.  899,  in  an  action  on  that  statute,  to  be  directed  to 
give  as  damages  double  the  value  of  the  goods  seized.  Masters  v.  Farris, 
1  C.  B.  715. 

Befence. 

The  defence  must,  of  course,  in  each  case  depend  on  the  form  of  the  state- 
ment of  claim  and  subsequent  pleadings.  It  will  be  easily  gathered  from 
what  is  stated  with  regard  to  the  ri^ht  of  action  in  each  class  of  illegality 
what  defences  can  be  raised.  Where  the  Ibrm  of  action  is  trespass  qu.  cl.fr., 
i)v  trespass  de  bonis  asportatis,  or  for  conver.-ion,  see  Defences  to  those  several 
actions,  post,  pp.  927,  940,  981.     See  also  Action  of  Rep>levin,  post,  p.  1079. 

The  defence  of  not  guilty  (by  stat.  11  G.  2,  c.  19,  ss.  12,  21)  as  to  which 
vide  ante,  p.  899,  admits  evidence  of  everything  that  might  lawfully  be  done 
in  order  to  make  the  distress.  Maine  v.  Bavey,  4  Ad.  &  E.  892  ;  Williams  v. 
Jones,  11  Ad.  it  E.  643 ;  following  Ross  v.  Clifton,  Id.  631 ;  Eagleton  v. 
Gutteridge,  11  M.  &  W.  465.  Where  some  privileged  goods  are  taken,  the 
defendant  may  justify  imder  that  defence  as  to  the  taking  of  goods  not 
privileged.     Harvey  v.  Pocock,  ante,  p.  907. 

The  defence  arising  under  11  G.  2,  c.  19,  ante,  p.  899,  and  2'>ost,  p.  1081, 
where  the  goods  have  been  fraudulently  removed,  must  be  specially  pleaded  ; 
for  11  G.  2,  c.  19,  s.  21,  by  which  the  landlord  is  enabled  to  plead  tlie  general 
issue,  relates  only  to  distresses  made  ujion  premises  in  respect  of  which  the 
rent  is  due.  Farrieaux  v.  Fotherby,  4  Camp.  136,  Ld.  Ellenborough  ;  Post- 
man v.  Barrel,  6  C.  &  P.  225,  226,  Tindal,  C.J. ;  and  other  cases  cited  2 
Wms.  Saund.  284  c,  (2),  (d). 

A  landlord  whose  bailiff  has  wrongfully  distrained  fixtures  is  not  liable  in 
trespass,  although  he  has  received  the  proceeds,  but  in  ignorance  of  the  illegal 
act.  Freeman-  v.  Rosher,  13  Q.  B.  780.  J'.ut  where  the  broker  takes  goods 
which  it  was  intended  that  he  should  take,  the  landlord  is  liable  for  any 
irregularity  in  the  conduct  of  the  distress,     llaselor  v.  L?moyne,  5  C.  B,, 
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N.  S.  5;lO ;  28  L.  J.,  C.  P.  103.  Where  a  distress  warrant  was  sij,'ned  by 
ilefeiKlaiit  as  aj^cnt  of  tliu  laruUnrd,  and  rent  was  tendered  to  the  del'endant 
i)er<ire  actual  distress,  tiiu  defendant  was  lield  liable  in  trespass  for  damajics, 
including  an  illegal  exaction  by  the  broker  employed  by  him  of  excessive 
costs  of  distress.  JJennett  v.  Jiai/es,  5  II.  &  N.  391 ;  29  L.  J.,  lOx.  224.  The 
landlord  is  not  liable  for  an  assault  committed  by  the  broker  in  executing  the 
warrant.  ISee  liichards  v.  W.  Middlesex  Waterworks  Co.,  15  Q.  B.  D.  660. 
A  pound-keeper  is  not  liable  for  goods  wroofzfully  distrained,  unless  ho  exceeds 
Ids  duty  or  assents  to  the  trespass.  Badkia  v.  Poiuell,  Cowp.  478.  And 
where  a  servant,  authorized  to  distrain  cattle  damage  feasant,  drives  cattle  off 
tiie  ])laintiirs  land  into  his  master's,  and  then  distrains  them,  the  master  is 
not  liable  in  trespass.  Lijons  v.  Martin,  8  Ad.  (fc  E.  512.  Where  overseers 
obtained  a  distress  warrant  for  rates,  and  handed  it  to  the  assistant  overseer 
W.  for  execution,  they  were  held  not  liable  for  illegalities  committed  by  W. 
in  making  tlie  distress,  as  he  acted  under  his  independent  statutory  authority. 
liakcr  V.  ll7J.vs,  (1!)04)  1  K.  B.  743. 

The  Metropolis  i\Ianagenient  Amendment  Act,  18f;2  (25  &  20  V.  c.  102),  s.  96, 
enacts  tliat  tlie  owner  shall  allow  the  occupier  of  premises  to  deduct  out  of 
the  rent  from  time  to  time  becoming  due,  the  sums  of  money  which  the 
occupier  jiays  the  vestry  for  works  done  by  them  under  the  act,  the  occupier 
can  only  avail  himself  of  the  provision  wlieu  he  has  actually  paid  the  money; 
and  therefore  a  distress  for  rent  due  after  service  of  a  demand  for  payment 
from  the  vestry,  but  before  payment,  is  legal.  Ryan  v.  Thompson,  L.  R., 
3  C.  P.  144.  If  before  sale  of  the  distress  the  payment  be  made  to  the  vestry 
by  the  tenant,  the  landlord  may,  nevertheless,  go  on  and  sell  enough  of  the 
distress  to  defray  the  expenses  of  the  distress.  Id.  See  on  this  case  Skinner 
V.  Hunt,  (lUOi)  2  K.  B.  460,  461,  per  Vaughan  AVilliaras,  L.J.  And  where 
the  occupier  has  expressly  agreed  with  the  owner  to  pay  for  such  works,  his 
payment  to  the  vestry  affords  no  answer  to  a  distress.  S.  C.  A  bailiff  who 
has  been  withdrawn  by  the  landlord  cannot  go  on  and  sell  for  this  purpose  ; 
if  he  do  so  the  sale  is  void,  and  no  property  passes  to  the  purchaser.  Jlarding 
V.  Hall,  14  L.  T.  410;  E.  T.  1866,  Ex. 
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This  actii)n  is  founded,  not  upon  any  wrong  done  to  tlie  woman  seduced 
but  upon  that  done  to  the  person  who  has  a  right  to  her  services,  and  who 
is  always  the  plaintiff.  The  origin  and  principle  of  actions  for  seduciui-  or 
enticing  away  servants,  or  those  who  have  entered  into  contracts  for  jjersonal 
service,  are  discussed  in  Lumley  v.  Gye,  2  E.  &  B.  210;  22  L.  J.,  Q.  B.  463. 
Even  although  the  relation  of  master  and  servant  do  not  strictly  exist 
between  A.  and  B.,  A.  can  sue  C,  for  inducing  B.  wrongfully  to  break  lus 
contract  of  exclusive  personal  service  with  A.,  of  which  Chad  notice  thereby 


with  the  legal  right.  S.  C.  Tlie  same  principle  applies  to  business  contracts! 
Teinperton  v.  Biissell,  (1893)  1  Q.  B.  715,  C.  A. ;  accord.  Quinn  v.  Leathern 
(1901)  A.  C.  495,  1).  P. ;  Ilamlyn  v.  John  Houston  &  Co.,  (1903)  1  K.  B.  81  • 
Hxchaiuje  Telegraph  Co.  v.  Central  News,  (1897)  2  Ch.  48;  Id.  v.  (iregori/ 
(1896)  i  Q.  B.  147,  C.  A. ;  and  it  is  sufficient  to  prove  facts  from  which  it 
may  be  inferred  that  some  damage  must  result  to  A.,  and  the  damages  are 
then  at  large.     S.  C.     In  all  such  cases,  however,  there  nmst  be  .a  valid 
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contract  between  A.  and  B.  De  Francesco  v.  Barnum,  45  Cli.  D.  430.  Cf. 
National  Phonograph  Co.  v.  Edison-Bell,  &c.  Co.,  (1907)  W.  N.  6,  cor. 
Joyce,  J.  And  it  is  not  actionable  lor  A.  to  induce  a  master  lawfully  to 
discharge  liis  servant  F.  and  not  to  employ  him  again,  although  damage  is 
thereby  caused  to  F.,  whatever  A.'s  motive  may  be.     Allen  v.  Flood,  (1898) 

A.  C.  1,  D.  P.  It  is  otherwise,  however,  wliere  A.  acts  in  concert  with  others 
with  intent  to  injure  F.  See  Action  for  Conspiracy,  ante,  p.  891.  It  must 
be  observed  that  by  the  Trades'  Dis^putes  Act,  1906,  6  E.  7.  c.  47,  s.  3,  "an 
act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade  dispute," 
defined  by  sect.  5  (3),  "  shall  not  be  actionable  on  the  ground  only  that  it 
induces  some  other  person  to  break  a  contract  of  employment,  or  that  it  is 
an  interference  with  the  trade,  business,  or  employment  of  some  other  person, 
or  with  the  right  of  some  other  person  to  dispose  of  his  capital  or  his  labour 
as  he  wills." 

In  an  action  for  seduction,  the  plaintiff  may  have  to  prove  (1),  that  the 
party  seduced  was  in  the  plaintiffs  service ;  and  (2),  the  seduction  and  (3), 
the  subsequent  loss  of  service. 

Evidence  of  the  service."]  Although  this  action  cannot  be  maintained  with- 
out some  proof  of  the  seivice,  or  liability  to  service,  and  it  is  not  sufficient 
merely  to  show  that  the  plaintitf  has  incurred  an  expense  in  consequence  of 
the  confinement  of  the  party  seduced ;  Satterthwaite  v.  Dewhurst,  4  Doug.  315  ; 

5  East,  47,  n. ;  Qrinnell  v.  Wells,  7  M.  &  Gr.  1033;  yet  it  is  not  necessary 
to  prove  an  actual  contract  of  service,  or  that  wages  have  been  paid.  Evans 
V.  Walton,  L.  K.,  2  C.  B.  615.  Where  the  daughter  is  a  minor,  living  at  her 
father's  house,  the  service  may  be  presumed ;  Harris  v.  Butler,  2  M.  &  W. 
542 ;  per  Parke,  B.,  Maimder  v.  Venn,  M.  &  M.  324 ;  B.  v.  Chillesford,  4 

B.  &  C.  102 ;  so,  where  a  minor  has  been  away  from  home  in  domestic 
service  and  that  service  is  determined,  the  lather's  right  to  her  services 
instantly  revives,  and  he  can  maintain  an  action  if  she  be  seduced  while 
returning  home.  Terry  v.  Hutchinson^  L.  R.,  3  Q.  B.  599.  And  where  the 
daughter  is  of  age  (in  which  case  also  the  action  is  maintainable,  Booth  v. 
Charlton,  cited  iS  East,  47;  Ttdlidge  v.  Wade,  3  Wils.  18),  the  slightest 
evidence  of  service,  such  as  milking  cows,  has  been  held  sui^icient.  Bennett 
V.  Allcott,  2  T.  R.  168.  Even  making  tea  has  been  said  to  be  an  act  of 
service.     Per  Abbott,  C.J.,  Carr  v.  Clarke,  2  Chitty,  261 ;  Mann,  v.  Barrett, 

6  Esp.  32.  Wliere  a  daughter  has  been  seduced,  the  parents  may  maintain 
an  action  on  the  supposed  relation,  though  the  rank  and  circumstances  of  the 
parties  make  it  imi)robable  that  she  should  be  treated  as  a  menial  servant. 
Fores  v.  Wilson,  Peake,  55. 

It  must  in  general  ajipear  that  the  daughter  was  residing  with  the  father 
at  the  time  of  the  seduction,  or  at  least,  that  though  absent  from  home,  she 
was  still  constructively  in  his  service.  Thus,  where  the  plaintiff  put  a 
daughter  out  to  board  and  reside  with  the  defendant  as  an  apprentice  for  two 
years,  no  action  was  held  to  lie  against  the  defendant  for  seducing  her, 
whereby  she  became  ill,  and  was  obliged  to  remove  to  the  plaintilf's  house 
again,  and  to  be  supplied  by  him  with  medicines,  &c.  Harris  v.  Butler,  2 
M.  &  W.  539.  Where  the  daughter  at  the  time  of  tlie  seduction  was  acting 
as  housekeeper  to  her  brother-in-law,  and  though  she  might  have  lelt  him 
when  she  pleased,  had  no  intention  of  so  doing  ;  it  was  held  tliat  the  action 
could  not  be  maintained.  Dean  v.  Peel,  5  I'^ast,  45.  Where  the  tlaughter, 
tliough  in  the  service  of  a  relation,  or  keejjing  a  separate  establishment  of  her 
own,  was  in  the  habit  of  paying  to  her  father  part  of  her  wages ;  held  that 
tills  circumstance  gave  him  no  right  of  action.  Carr  v.  Clarke,  2  Chitty, 
260 ;  Manley  v.  Field,  7  C.  B.  N.  S.  96 ;  29  L.  J.,  C.  P.  79.  So,  although 
the  daughter  intended  to  return  to  her  father's  when  she  quitted  her  service; 
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Blaymire  v,  JIahij,  (!  M.  k  W.  5"i;  di-  where  tlie  dautihter  was  spending  a 
lew  (lays'  holUlay  witli  tiie  ijlaiiititf,  licr  mother.  Ihdfita  v,  Ta(j(j,  L.  It.,  7 
K.x,  2H3.  So,  where  the  (laughter,  by  permission  of  tlie  mistress,  did  work 
t"..r  her  mother  alter  tlie  usual  dav's  work  was  done.  Thompson  v.  Ross,  5 
II.  &  N,  H6;  29  L.  J.,  E.x.  1;  Whithourne  v.  Willliams,  (1901)  2  K.  B. 
7L"2,  C.  A. 

But  where  the  daughter  lived  at  her  father's  house  from  G  p.m.  to  7  a.m. 
ilaily,  and  during  the  rest  of  her  time  was  occupied  in  the  service  of  tlie 
defendant  as  a  labourer  in  husbandry  :  held  that  there  was  sufficient  evidence 
of  service  under  the  father.  Hist  v.  Faux,  4  B.  &  S.  409 ;  32  L.  J.,  Q.  B. 
383.  So,  where  by  permission  of  her  parents  she  attended  to  the  defendant's 
shop  for  a  few  days,  during  the  temporary  absence  of  his  wife,  the  action  was 
held  maintainable.  Griffiths  v.  Teetgen,  15  C.  B.  344;  24  L.  J.,  C.  P.  35. 
So,  where  the  daugliter  was  on  a  visit  unimo  revertendi.  Johnson  v.  M^Adam, 
cited  5  East,  47 ;  see  2hry  v.  Hutchinson,  ante,  p.  910. 

Where  the  daughter  was  a  married  woman,  separated  from  her  husband, 
and  living  as  servant  with  her  father,  it  was  held  that  the  latter  might 
maintain  this  action,  as  he  had  a  right  as  against  a  wrongdoer  to  her  services. 
Harper  v.  Luff'kin,  7  B.  &  C.  387."  Where  the  action  "was  brought  by  the 
aunt  of  the  party  seduced,  with  whom  she  resided,  it  was  held  that  she  stood 
in  loco  parentis,  and  was  entitled  to  recover,  though  the  mother  was  living. 
Hdmondaon  v.  MacheJl,  2  T.  Iv.  4.  So,  where  the  i)laiutiff,  an  oflicer  in  the 
army,  had  adopted  the  daughter  of  a  deceased  soldier,  he  was  held  entitled  to 
maintain  this  action.  Irwin  v.  Dearman,  11  East,  20.  So,  a  master,  not 
related  to  his  servant,  may  recover  damages  against  the  defendant  for  debauch- 
ing her.  Fores  v.  Wilson,  Peake,  55  ;  see  Hall  v.  Jlo/Uvider,  4  B.  &  C.  053. 
l'>ut,  the  action  cannot  be  supported  by  the  trustee  of  the  bankrupt  master. 
Howard  v.  Crowther,  8  M.  &  W.  (501. 

The  relation  of  master  and  servant  must  exist  at  the  time  of  the  seduction: 
Dai'ies  v.  WiJIiaias,  10  Q.  B.  725;  Hedges  v.  Tagg,  arde,  p.  910;  and  also 
at  the  time  of  the  confinement  where  that  is  relied  on  as  the  occasion  of  loss 
of  service.     S.  C,  Id.     See  also  Harris  v.  Butler,  ante,  p.  910. 

Evidence  of  the  seduction  and  loss  of  service.']  Loss  of  service  consequent 
on  the  seduction  is  necessary  to  support  the  action  whether  framed  in 
trespass:  Eager  v.  Grimwood,  1  Exch.  Gl  ;  or,  in  case:  Grinnell  v.  Wells, 
7  M.  &  Gr.  1033 ;  see  Hedges  v.  Ihgg,  supra.  The  action  is  commonly 
brought  against  tbe  defendant  for  debauching  the  plaintilPs  daughter  or 
female  servant,  and  in  this  case  the  illness,  consequent  on  her  pregnancy  and 
confinement,  is  usually  relied  on  as  evidence  of  loss  of  service  :  but  the  action 
was  held  to  lie,  though  the  daughter  bail  not  been  actually  confined  before 
Mction  brought,  and  though  the  plaintilf  had  voluntarily  turm-d  her  out  of 
his  house  upon  discovery  of  her  pregnancy.  Per  Ld.  Denman,  C.J.,  Joseph 
v.  Corvander,  Winton  Sum.  Ass.  1834.  In  Manville  v.  Thomson,  2  C.  &  P. 
303,  the  action  was  maintained,  although  it  did  not  appear  that  the  daughter 
had  become  pregnant. 

The  action  is  also  maintainalde  for  enticing  or  keeping  a  servant  away  from 
her  masters  service  without  debauching  her,  the  actual  removal  of  the  servant 
c  instituting  the  loss  of  service.  Evans  v.  Walto7i,  L.  11.,  2  C.  P.  015.  See 
also  Lumley  v.  Oye,  and  Bowen  v.  Hall,  ante,  p.  909. 

Damages — Evidence  in  aggravation.']  Although  the  loss  of  service  is  the 
legal  foundation  of  this  action,  and  though  it  is  difficult  to  reconcile  with 
jiriuciple  the  giving  of  greater  damages  on  another  ground,  the  practice  has 
become  inveterate,  and  cannot  now  be  shaken.  Per  Ld.  Ellenborough,  C.J., 
in  Irwin  v.  Dearman,  11  East,  24.  Damages  may  therefore  be  given  for  the 
loss  which  the  plaintil'f  has  sustained  by  being  tleprived  of  the  society  and 


912  Action  for  Seduction. 

comfort  of  Lis  cliild,  and  by  the  dislionour  wliicli  lie  suffers.  Southernwood 
V.  Itamsden,  2  Sehv.  N.  P.  13th  ed.  1066 ;  Chambers  v.  Irwin,  Id. ;  Bedford 
V.  McKowl,  3  Esp.  119 ;  Tullidge  v.  Wade,  3  Wils.  19 ;  Andrews  v.  Askey, 
8  C.  &  P.  9,  10.  The  jury  are  to  take  into  consideration  the  situation  in  life 
of  the  parties ;  but  evidence  of  the  defendant's  raeans  is  irrelevant  to  the 
issue,  and  therefore  not  admissible.     Hodsoll  v.  Taylor,  L.  E.,  9  Q.  B.  79. 

The  plaintiS"  may  prove  that  the  defendant  was  addressing  his  daughter  as 
an  honourable  suitor.  Bodd  v.  Norris,  3  Camp.  519 ;  Elliott  v.  NicMin,  5 
Price,  641.  It  has  been  held  that  neither  in  chief  nor  in  cross-examination 
can  the  plaintiff  show  that  the  defendant  had  previously  made  a  promise  of 
marriage  to  the  daughter ;  for  this  is  a  distinct  cause  of  action  by  the  daughter. 
Dodd  V.  Norris,  supra;  Tullidge  v.  IVade,  3  Wils.  19.  But  several  cases 
are  mentioned  in  2  Stark.  Evid.  3rd.  ed.  990,  where  such  evidence  has  been 
admitted,  not  with  the  view  of  augmenting  the  damages,  but  to  vindicate  the 
character  of  the  person  seduced,  and  to  sliow  the  means  used  by  the  defendant 
to  effect  the  injury  ;  and  in  Capron  v.  Balmond,  Exeter  Sp.  Ass.  1831, 
Park,  J.,  not  only  allowed  proof  of  a  promise,  but  also  that  the  defendant  had 
persuaded  the  daughter  to  take  measures  to  destroy  her  offspring,  and  had 
spoken  to  her  about  hiring  a  nurse,  and  other  arrangements  in  contemplation 
of  marriage,  tliese  facts  being  all  immediately  connected  with  the  act  com- 
l^lained  of. 

The  plaintiff  is  allowed  to  prove  the  amount  of  the  expenses  sustained  by 
him  in  consequence  of  his  daughter's  confinement,  &c.  The  expenses  of 
medical  attendance,  though  not  paid,  may  be  recovered.  Dixon  v.  Bell, 
1  Stark.  289.  Declarations  of  the  defendant's  wife,  tending  to  prove  a  con- 
federacy between  them  to  seduce  the  plaintiff's  daughter,  have  been  admitted 
in  aggravation.     Knoides  v.  Compigne,  Winton  Sum.  Ass.  1835. 

Evidence  of  character.']  The  plaintiff"  cannot  give  evidence  of  the  daughter's 
good  character,  except  in  answer  to  evidence  of  rjeneral  bad  character  given 
on  the  other  side ;  Bamfidd  v.  Massey,  1  Camp.  -460 ;  and  even  where  the 
daughter  had  been  cross-examined  as  to  circumstances  of  extreme  indelicacy 
and  levity  in  her  conduct,  Ld.  Ellenborough  ruled  that  the  plaintiff  was  not 
at  liberty  to  call  witnesses  to  character,  for  there  was  an  opportunity  of 
exfilaining  on  re-examination,  the  questions  put  on  the  ci'oss-examination. 
S.  C.  But,  in  another  case,  where  the  cross-examination  of  the  party  seduced 
went  to  show  that  she  had  conducted  herself  immodestly  towards  the  defendant 
before  the  seduction,  and  had  kept  improper  company,  the  ]ilaintiff  was  allowed, 
without  objection,  to  prove  the  general  good  character  and  modest  deportment 
of  his  daughter,  and  the  general  respectability  of  the  family.  Bate  v.  Hill, 
1  C.  &  P.  100.     Sec  ante^]}^.  86,  87. 

Costs.']  As  to  plaintiff^s  right  to  costs,  vide  ante,  pp.  296,  301.  The 
County  Court  has  no  original  jurisdiction  to  entertain  an  action  for  seduction. 
51  Sc  52  V.  c.  43,  s.  56. 

Defence. 
The  defendant  may  show  that  he  is  not  the  father  of  the  child,  though 
he  admits  the  criminal  intercourse,  for  this  negatives  the  loss  of  service. 
Eager  v.  Grimwood,  1  Exch.  61.     As  to  the  effect  of  quashing  an  affiliation 
order  see  Anderson  v.  Collinson,  ante,  p.  206. 

Damages. — Evidence  in  mitigation.]  Where  the  plamtiff  has  becii  guilty 
of  gross  misconduct  in  suffering  the  defendant  to  continue  his  visits  as  a  suitor 
to  liis  daughter,  knowing  that  lie  was  a  married  man,  on  an  alleged  probability 
of  divorce,  Ld.  Kenyon  non-suited  the  plaintiff.  Beddie  v.  Scovlf,  I'eake,  240. 
But  it  may  be  doubted  whether  this  was  not  rather  niatter  in  reduction  of 
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ilama^cs.  In  iiiitif!;atiou  of  damages  the  tlefendant  may  sliow  the  luoso 
character  of  the  2;irl ;  but  if  she  be  asked  whetlier,  before  hiT  acquaintance 
with  the  defendant,  .she  had  not  been  criminally  connected  with  other  men, 
she  is  not  bound  to  answer  the  question.  Dodd  v.  Norris,  3  Camp.  519.  See 
furtlier,  a7ite,  pp.  H(!,  87,  Wliere,  however,  the  evidence  would  tend  to  show 
that  the  defendant  is  not  the  fatlier  of  the  child,  it  may  be  otherwise.  Girhutt 
V.  Simpson,  li'2  L.  J.,  M.  C.  186.  He  may  prove  expressions  of  the  daughter 
tending  to  show  the  levity  of  her  character  ;  but  if  tlie  expressions  also  tend 
to  conrradict  her  evidence,  they  cinnot  be  proved  without  previously  asking 
her,  on  cross-examination,  whether  she  used  them.  CarpKnter  v.  Wall,  11 
Ad.  &  E.  803. 
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Evidence  of  the  assault.']  An  attempt  to  do  a  corporal  injury  to  another, 
coupled  with  a  present  ability,  or  any  act  or  gesture  from  which  an  intention 
to  commit  a  battery  may  be  implied,  is  an  assault.  Genner  v.  Sparhes, 
1  Salk.  79 ;  Read  v.  Coker,  13  C.  B.  850 ;  22  L.  J.,  C.  P.  201.  So,  riding 
after  a  person  and  obliging  him  to  run  away  to  avoid  being  beaten,  is  an 
assault.  Martin  v.  Shoppee,  3  C.  &  P.  373.  To  upset  a  chair  or  carriage  in 
which  a  person  is  sitting  is  an  assault.  Hopper  v.  Eeeve,  7  Taunt.  700.  To 
throw  a  lighted  squib  at  A.,  who,  in  self-defence,  throws  it  from  him,  so  that 
it  accidentally  falls  on  B.,  is  an  assault  by  the  lirst  thrower  on  B.  Scott  v. 
Shepherd,  2  W.  Bl.  892 ;  1  Smith's  Lead.  Cases.  Where  parish  officers  cut 
off  the  hair  cf  a  pauper  against  her  will,  it  was  held  to  be  an  assault.  Fordc 
V.  Skinner,  4  C.  &  P.  239. 

A  battery,  which  always  includes  an  assault,  is  the  actual  doing  an  injury, 
be  it  ever  so  small,  in  an  angry  or  revengeful,  or  rude  or  insolent  manner,  as 
by  spitting  in  a  man's  face,  or  violently  jostling  him  out  of  the  way.  B.  N.  P. 
15.  To  throw  water  u]K)n  a  person  is  a  battery.  Pursell  v.  Horn,  8  Ad.  &  E. 
602.  An  assault  or  battery  must  be  an  act  done  against  the  will  of  the  party 
assaulted  ;  per  Patteson,  J.,  C'hristophersun  v.  Bare,  11  Q.  B.  477.  Therefore 
a  touch  or  stroke  in  jest  is  no  assault.  Williams  v.  Jones,  Cas.  temp.  Hardw. 
301.  So,  a  touching  to  engage  attention.  Coward  v.  Baddeley,  4  K.  &  N. 
478;  28  L.  J.,  Ex.  260.  It  is  not  essential  that  the  act  should  appear  to  be 
wilful,  it  is  enough  if  it  be  negligent ;  lor  no  man  shall  be  excused  of  a  tres- 
pass excei)t  it  mav  be  judged  utterly  without  his  fault.  Weaver  v.  Ward, 
Hob.  134 ;  Com.  l)ig.  Pleader,  Trespass  (3  M.  20,  30,  31).  But  it  has  been 
held  by  Denman,  J.,  after  reviewing  the  previous  cases,  that  where  the  act 
was  accidental  in  the  sense  of  being  unintentional,  and  there  was  no  negli- 
gence, trespass  will  not  lie.  Stanley  v.  Fou-ell,  (1891)  1  Q.  B.  86.  Thus, 
where  shot  from  the  defendant's  gun  glanced  from  a  tree  antl  struck  the 
plaintiff,  the  defendant  was  held  not  liable  in  the  absence  of  negligence.   S.  C. 

Liability  of  the  defendant.]  Where  "  in  course  of  carrying  out  his  employ- 
ment the  servant  commits  an  excess  bcyt>nd  the  scope  of  his  authority  the 
master  is  liable,''  even  though  the  servant  be  thereby  guilty  of  a  criminal  act. 
Dyer  v.  j\Iundai/,(lS'Ji>)  1  Q.  B.  742,  740,  C.  A.,  following  Greenwood  y. 
Seymour,  7  H.  it  N.  355  ;  30  L.  J.,  Ex.  327,  E.v.  Ch.  See  also  cases  collected, 
ante,  pp.  774,  775.  Other  cases  relating  to  the  liability  of  the  defendant  for  an 
assault  actually  committed  on  the  plaintiff  by  another  person  by  his  authority 
are  collected  'post,  pp.  916  et  seq. 
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Damages.']  The  circumstances  of  time  aud  place,  when  and  where  the 
insult  was  given,  require  different  damages  ;  thus  it  is  a  greater  insult  to  be 
heat  en  u])on  the  Eo.\al  Exchange  than  in  a  private  room;  ^er  Batimrst,  J., 
TuUidge  v.  Wade,  3  Wils.  19  ;  and  see  BracegirdJe  v.  Orford,  2  M,  et  S.  77 ; 
Merest  v.  Harvey,  5  Taunt.  442,  444,  ])er  Heath,  J.  See  further  siih  tit. 
Action  for  false  ivipi'isonment,  post,  p.  922.  Damages  must  be  assessed 
jointly  against  co-trespassers.  Id.  As  to  remoteness  of  consequential  damage, 
see  Glover  v.  L.  &  S.  W.  By.  Co.,  L.  E.,  3  Q.  B.  25. 

Defence. 

There  is  no  assault  if  the  plaintiff  consented  to  the  defendant's  act.  Christo- 
jpherson  v.  Bare,  ante,  p.  913.  Nor  if  the  injury  is  the  result  entirely  of  a 
superior  agency,  and  is  unavoidable,  aud  the  conduct  of  the  defendant  entirely 
without  fault.  Gibbons  v.  Bepper,  1  Ld.  Piaym.  38  ;  Wakeman  v.  Bobinson, 
1  Bing.  213;  IMl  v.  FearnJey,  3  Q.  B.  919;  B.  N.  P.  ]5.  See  Holmes  v. 
Mather,  L.  E.,  10  Ex.  261.  And  "  it  is  believed  that  all  the  cases  in  which 
inevitable  accideut  has  been  held  an  excuse  for  what  prima  facie  was  a  tres- 
pass, can  be  explaiued  on  the"  principle  "that  the  circumstances  were  such 
as  to  show-  that  the  plaivitiff  had  taken  the  risk  upon  himselt."  Fletcher  v. 
Bylands,  L.  E.,  1  Ex.  287,  Ex.  Ch.,  per  Cur.  It  was  held  that  where  the 
assault  amounted  to  a  felony,  for  which  the  defendant  had  not  been  prosecuted, 
the  plaintiff  would  be  non-suit.  Welloch  v.  Constantine,  2  H.  &  C.  146  ;  32 
L.  J.,  Ex.  285.  In  Wells  v.  Abrahams,  L.  E.,  7  Q.  B.  554,  2')er  Cur.,  this 
dtctrine  was,  however,  altogether  doubted.  See  further  Ex  pte.  Ball,  10  Ch. 
I).  667,  C.  A.;  Midland  Insur.  Co.  v.  Smith,  6  Q.  B.  D.  561;  Boope  v. 
D'Avigdor,  10  Q.  B.  D.  412 ;  and  Appleby  v  Franldin,  17  Q.  B.  D.  93. 

Mitigation  of  damages.']  The  defendant  may  prove  any  circumstances  in 
mitigation  which  tend  to  reduce  the  quantum  of  damages,  and  which  could 
not  have  been  pleaded  as  a  defence  to  the  action.  See  Eules,  1883,  0.  xxi., 
r.  4,  ante,  p.  310.  Thus  he  may  for  this  purpose  give  evidence  of  a  prior 
assault  on  him  by  the  plaintiff".  Syers  v.  Chap>man,  2  C.  B.,  N.  S.  438.  See 
further  sub  tit.  Action  for  false  imprisonment,  post,  p.  923. 

Evidence  under  defence  of  self-defence — Excess.]  One  of  the  most  common 
defences  in  this  action  is  that  the  plaintiff"  made  the  first  assault,  and  that  the 
defendant's  battery  was  in  self-defence.  Co.  Lift.  212  b.  If  the  plaintiff' 
tnke  issue  on  this  defence,  he  puts  the  whole  defence  in  i?sue,  and  the  defen- 
dant will  have  to  prove  the  prior  assault  by  the  plaintiff,  which  occasioned 
the  defendant's  assault.  Timothy  v.  Simpson,  1  C.  M.  Sc  E.  757.  If  he 
prove  that  the  plaintiff  lifted  u])  his  stick  and  ofi"ered  to  strike  him,  it  may  be 
a  sufficient  assault  to  justify  his  striking  tlie  plaintiff,  and  he  need  not  stay 
till  the  plaintiff'  has  iictually  struck  him.  B.  N.  V.  18.  But  it  is  not  every 
;issault  that  will  justify  every  battery;  and  it  is  matter  of  evidence  whether 
the  assault  was  proportionable  to  the  "battery.  Thus,  if  A.  ^trikes  B.,  B.  can- 
not justify  drawing  his  sword  and  cutting  off  A.'s  hand.  Cook  v.  Deal,  1 
Ld.  Eaym.  177.  However,  in  such  case,  the  plaintiff  was  not,  in  general, 
allowed  to  take  advantage  of  the  excess  in  the  violence  of  the  defendant's 
assault  under  a  general  rejilication  denying  the  facts  relied  upon  as  a  defence, 
but  should  have  replied  the  excess.  Dale  v.  Wood,  7  B.  Moore,  33;  Oakes  v. 
Wood,  3  ]\I.  &  W.  150.  And  now,  by  Eules,  1883,  0.  xix.,  r.  15,  ante.  p.  309  ; 
eacli  party  must  allege  all  those  facts  not  aj^pearing  in  tlie  ]Meviou8  pleadings, 
on  whicli  he  means  to  rely,  as  if  not  raised  would  be  likely  to  take  the 
opposite  party  by  surprise.  Matters  that  were  formerly  jileaded  by 
way  of  new  assignment,  may  now  be  introduced  by  amendment,  or  reply. 


]>efeiicc. — Sclf-dt'/cncc. — Judtjiculiuu  of  I'ossession.  015 

vide  niiti;  p.  310.  Where  tlie  plaintiff  alleges  and  jiroves  an  afsault  and 
battery,  iind  the  defence  alleges  matter  to  justify  both,  the  defendatit  must 
l.rovc  enough  of  his  defence  to  justify  both.  Fer  (fur.,  Lamh  v.  liurnttt, 
1  C.  iV  J.  2'J-J.  So,  when  the  declaialion  alleged  an  assault,  a  turning  out  of 
lilaintifl's  house,  and  inijirisoiiinent,  and  the  plea  (besides  not  guilty)  justified 
the  assault  ami  removal  by  a  moUiter  manun,  &c.,  and  that  because  the  plain- 
till' assaulted  him,  the  defendant  gave  him  in  charge  to  a  constable:  it  was 
held,  that  if  the  plaintiff  proved  the  imjirisonment,  the  defendant  must  prove 
the  ])riiir  assault  by  the  ])lainiitf.  lieece  v.  Taylor,  4  Nev.  &  M.  469; 
I'killips  V.  IloirguU:,  5  B.  &  A.  220. 

Whin  the  plaintiff  could  justify  his  first  assault,  he  must  have  replied  such 
matter  of  jusiificatiuu  specially  ;  for  it  could  not  be  given  in  evidence  under 
a  general  replication.  King  v.  FJiipjxird,  Carth.  2H1  ;  B.  X.  P.  18.  Thup, 
lie  could  not  show  that  the  first  assault  was  lawfully  committed  by  him  in 
enforcing  a  jjublic  right  of  way  which  the  defendant  prevented  him  from 
using.  Bird  v.  Jones,  7  Q.  B.  742,  750,  2)er  Battesou,  J.  And  the  rule 
would  be  the  same  under  Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  309. 

Evidence  on  defence  of  justification  in  defence  of  possession.']  If  the 
defendant  )>leaded  that  he  was  possessal  of  a  house,  &c.,  and  that  the 
lilaintiff,  without  his  licence,  entered  and  disturbed  him,  whereupon  he 
requested  the  plaintiff  to  depart,  and,  on  refusal,  gently  lay  hands  upon  him 
to  turn  him  out;  and  the  jilaiutift'  joined  issue;  the  defendant  must  have 
shown  his  possession,  the  plaintiff's  entry  and  disturbance,  the  request  to 
depart,  and  his  refusal.  If,  in  fact,  the  defendant  was  guilty  of  an  excess  of 
violence  in  resisting  the  plaintiff,  the  latter  should  formerly  have  new  assigned 
or  replied  such  excess.  Weaver  v.  Bush,  8  T.  K.  78.  Rules,  1883,  0.  xxiii,, 
r.  G,  abolished  new  assignments  and  matters  that  would  formerly  have 
been  new  assigned,  may  now  be  introduced  by  amendment  of  the  statement 
of  claim,  oY  by  way  of  reply,  vide  ante,  ]\  310.  If  the  plaintiiY  enter 
forcibly  into  the  defendant's  house,  the  latter  may  resist  force  by  force 
without  any  previous  request  to  depart,  but  the  justification  in  such  case 
should  be  that  the  jJaintiff,  with  a  strong  hand,  endeavoured  forcibh^  to  break 
and  enter  the  defendant's  close,  whereupon  the  defendant  resisted  and  opposed 
such  entrance,  &c.,  and  that  if  any  damage  happened  to  the  plaintiff,  it  was 
in  defence  of  the  possession  of  the  close.  Cora.  Die.  Pleader  Trespass  (3  M, 
IG,  17) ;  Bush  V.  Farlcer,  1  N.  C.  72 ;  Oahes  v.  Wood,  2  M.  k  W.  791 ; 
3  ]\I  &  W.  150.  Where  a  defendant  pleads  and  proves  a  good  cause  of 
justification,  it  is  no  answer  upon  a  general  reply,  that  he,  in  fact,  alleged  and 
acted  upon  another,  and  a  bad  one  at  the  time  of  the  trespass;  scmh.  per  Cur., 
in  BailUe  v.  Kelt,  4  N.  C.  G50,  G51. 

The  occupier  of  a  public  house,  not  being  an  inn,  may  eject  any  person 
therefrom  who  does  not  leave  it  on  request.  ScaJey  v.  I'andy,  (1902)  1  K.  B. 
29G.  A  defence  justifying  the  removal  of  the  plaintiff  from  a  boat  in  defen- 
dant's possession,  is  not  supported  by  proof  that  the  boat  had  been  engaged 
for  one  day  by  the  defendant  on  a  i)leasure  excurtion,  the  crew  employed  by 
the  owner  still  remaining  upon  it.  Dean  v.  Hogy,  10  Bing.  345.  Under  a 
replication  traversing  generallj'  a  defence  justifying  in  defence  of  his  dwelling- 
house,  it  was  not  enough  for  the  defendant  to  show  possession  o(  a  room  as  a 
lodger.  Monies  v.  Dykes,  4  M.  &;  W.  5G7  ;  vide  post,  p.  928.  A  defence 
justifying  the  battery  in  defence  of  the  carriage  of  the  defendant,  which  the 
plaintiff  was  endeavouring  to  take,  is  not  supported  by  proof  that  the  plaintiff" 
stojipid  the  carriage  in  order  to  obtain  the  defendant's  name  and  address. 
ilaylard  v.  Morris,  3  Exch.  G95. 

Where  the  plaiutilf  wrongfully  holds  possession  of  land  against  the  will  of 
the  freeholder,  who  assaults"  him  while  endeavouring  to  regain  possession,  no 
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action  will  lie.  Harvey  v.  Bridges,  l-i  M.  &  W.  437 ;  per  Parke,  B.  See 
further,  as  to  justification  for  assault  committed  in  defence  of  possession  of 
land,  Hayling  v.  Ohey,  8  Excla.  531,  Ex.  Cli.  It  is  a  good  defence  to  an 
action  for  assault,  that  it  was  committed  in  an  attempt  to  take  from  the 
plaintiff  dead  rabbits  of  the  defendant's  master,  which  he  had  refused  to  give 
up;  Blades  T.  Biggs,  10  C.  B.,  N.  S.  713 ;  30  L.  J.,  C.  P.  347  ;  11  H.  L.  C. 
621 ;  34  L.  J.,  C.  P.  28G ;  or  committed  by  forcibly  preventing  the  plaintiff, 
who  was  on  a  highway,  which  crossed  the  defendant's  moor,  for  the  purpose 
solelj'  of  interfering  with  the  defendant's  right  of  shooting  thereon,  from  so 
conducting  himself  as  to  interfere  with  that  right.  Harrison  v.  Duke  of 
Rutland,  (IS^^)  1  Q.  B.  142,  C.  A. 

Evidence  on  dejence  of  reasonable  chastisement.']  The  master  of  a  merchant 
ship  has  power  on  board  his  ship  to  inflict  on  A.,  a  mariner  of  the  ship,  for  an 
offence  committed  thereon,  reasonable  chastisement  commensurate  with  such 
offence ;  The  Loivther  Castle,  1  Hagg.  Adni.  384 ;  Lnjnh  v.  Burnett,  1  C.  &  J. 
294;  although  the  ship  lay  near  the  shore,  and,  owing  to  the  master's 
absence,  the  punishment  Avas  not  inflicted  until  four  days  after  the  oftence 
was  committed.  S.  C.  So  a  master  may  inflict  reasonable  chastisement 
on  his  scholar,  Cleary  v.  Booth,  (1893)  1  Q.  B.  465 ;  or  apprentice.  Penn 
v,  Wcu-d,  2  C.  M.  &  E.  338.  If  the  plaintifl"  rely  on  the  chastisement 
being  excessive  he  must  reply  the  excess.  S.  C.  See  cases  cited  ante, 
pp.  914,  915. 

Evidence  of  justification  under  process  of  laxv.'] — Where  process  is  irregular 
merely,  no  action  can  be  maintained  until  that  process  is  set  aside.  Per 
Parke,  B.,  Riddell  v.  Pakeman,  2  C.  M.  &  R.  30.  And  the  party  at  whose 
suit  it  is  issued,  and  his  solicitor,  may  justify  under  it  until  it  has  been  set 
aside.  Prentice  v.  Harrison,  4  Q,  B.  852.  But  it  would  seem  that  they 
cannot  justify  under  void  process,  as  where  the  court  has  no  jurisdiction. 
Parsons  v.  Loyd,  3  Wils.  341.  After  process  has  been  set  aside  for  the 
irregularity,  the  client  and  his  solicitor  are  liable  in  trespass  for  an  arrest  or 
the  like  made  under  it.  Codrington  v.  Lloyd,  8  Ad.  &  E.  449.  A  ca.  so., 
set  aside  on  the  ground  that  it  issued  on  a  judgment  for  a  debt  under  20?., 
did  not  justify  either  solicitor  or  client;  Collett  v.  Foster,  2  H.  &  N.  356 ;  26 
L.  J.,  Ex.  412 ;  though  the  client  had  no  knowledge  of  the  issuing  of  the 
writ.  See  Bates  v.  Pilling,  and  Jarmain  v.  Hooper,  cited  post,  pp.  936,  937. 
And  they  were  liable,  even  though  the  writ  be  not  set  aside,  for  the  stat.  7  & 
8  V,  c.  96,  s.  57,  made  the  writ  absolutely  unlawful.     Brooks  v.  Hodgkinson, 

4  H.  &  N.  712 ;  29  L.  J.,  Ex.  93.  Whether  set  aside  or  not,  the  sheriff  and 
his  officer,  and  all  persons  acting  under  the  sheriff",  were  in  general  ]irotected 
by  it,  however  irregular;  Woolley  v.  Clarke,  5  B.  &  A.  746  ;  provided  it  be 
not  void  on  the  face  of  it,  or  did  not  issue  from  a  court  without  jurisdiction, 
and  provided  he  or  they  did  not  join  in  the  same  defence  with  the  party. 
Phillips  V.  Biron,  Str.  509.  Generally  a  solicitor  who,  as  such,  deliberately 
directs  the  execution  of  a  void  warrant,  is  liable  in  trespass.     (Jrecn  v.  Elgie, 

5  Q.  B.  99.  If  the  writ  be  only  erroneous,  a  party  may  justify  imder  it,  after 
it  has  been  set  aside,  for  an  act  under  it  before  it  has  been  set  aside.  Prentice 
v.  Harrison,  supra.  A  judgment  signed  regularly  and  in  good  faith,  although 
for  an  amount  greater  than  is  actually  due,  and  afterwards  set  aside,  furnishes 
a  defence  to  an  action  of  trespass,  for  an  arrest  ou  a  ca.  sa.  issued  thereunder. 
Smith  V.  Sydney,  L.  R.,  5  Q.  B.  203.  As  it  would  be  otherwise,  if  the 
judgment  had  been  signed  irregularly,  or  in  bad  faith,  the  court  will  examine 
on  wliat  grounds  the  judgment  was  set  aside.  S.  C.  Where  the  defendant 
justified  under  a  ca.  sa.,  and  the  plaintiff,  admitting  the  writ,  replied  de 
injuria  absque  residue,  &c.,  he  might  show  that  the  defendant  did  not,  in  fact, 
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act  under  the  writ  at  all,  but  he  could  not  show  the  arrest  to  be  a  tresjjass  ah 
initio,  in  consequence  of  antecedent  matter,  without  a  sj-ecial  replication. 
Frice  v.  Pee/c,  1  N.  C.  380.  A  touching  by  an  officer  through  a  broken  pane 
of  glass  is  an  arrest,  and  justifies  forcible  entry  and  seizure  of  the  person  so 
arrested.  ISandon  v.  Jervis,  28  L.  J.,  Ex.  150,  Ex  Cli.  Where  the 
justification  is  under  the  process  of  an  inferior  court,  its  jurisdiction  must 
appear  on  the  face  of  the  warrant.  Doyle  v.  Falconer,  L.  R.,  1  P.  C.  328,  and 
see  1  Wms.  Saund.  75. 

Conviction  or  certificate  of  dismissal  tinder  24  tfc  25  V.  c.  100, 
ss.  43 — i5,  cOc]  A  summary  conviction  or  a  certificate  of  dismissal,  by  two 
justices,  on  a  com})laint,  in  respect  of  the  same  assault  or  battery,  must  be 
specially  pleaded.  It  can  only  be  given  whore  there  has  been  a  hearing  of  the 
complaint  "on  the  meriti^."  lieed  v.  Nutt,  24  Q.  B.  D.  6G'J.  Thus  where 
the  defendant  was  summoned  before  a  magistrate,  and  attended  before  him 
accordingly,  although  he  had  previously  received  notice  that  tlie  plaintift' 
would  not  attend  or  oiler  any  evidence  on  the  summons,  it  was  held  that  a 
certificate  granted  him  by  the  magistrate,  in  the  absence  of  the  complainant, 
was  no  bar  tu  a  su])se(iuent  action.  S.  C.  In  the  action  the  question  may 
be  raised  as  to  the  jurisdiction  of  the  magistrates  to  give  the  certificate.  S.  C. 
The  certificate  of  dismissal  is  to  be  granted  "forthwitli,  after  the  application 
for  it  by  the  person  entitled  to  it,"  not  "  forthwith  on  the  dismissal  of  the 
complaint."  Costar  v.  Hetheriagton,  and  Hancock  v.  Somes,  1  E.  &  E,  802, 
795 ;  28  L.  J.,  M.  C.  198,  190,  overruling  the  decision  on  thii  point  in  B.  v. 
Robinson,  12  Ad.  &  E.  072.  The  dismissal  of  the  complaint,  as  not  proved, 
is  not  in  itself  an  answer,  independently  of  the  certificate.  S.  C.  Where 
the  magistrate  convicted  the  defendant,  but  only  ordered  tlie  defendant  to 
enter  into  recognizances  and  pay  the  recognizance  fee,  this  was  heUl  to  be  no 
bar  to  an  action.  Hartley  v.  Hindmarsh,  L.  11.,  1  C.  V.  553.  It  would  seem, 
however,  that  since  the  Summary  Jurisdiction  Act,  1879  (42  &  43  V.  c.  49), 
s.  10  (2),  this  would  be  otherwise.  B.  v.  Miles,  24  Q.  B.  D.  423,  429,  430, 
per  Hawkins,  J.  But  a  conviction  of  the  defendant  for  unlawfully  wounding 
is  no  bar  to  tlie  action.  Lowe  v.  Hoivarth,  13  L.  T.  297,  M.  T.  1805,  Ex. 
A  conviction  for  as^ault  on  a  wife  is  a  bar  to  an  action  by  her  and  her 
husband.  Musper  v,  Broivn,  1  C.  P.  D.  97.  A  conviction  of  a  servant  for 
assault  committed  in  the  course  of  the  business  of  his  master  is  no  defence  to 
an  action  against  the  latter.  Dyer  v.  Munday,  (1895)  1  Q.  B.  742,  C.  A. 
As  to  proof  of  a  conviction,  see  Proof  of  records,  ante,  pp.  108,  109. 

Statute  of  Limitations.']  By  the  Limitation  Act,  1023,  and  21  J.  1, 
c.  10,  s.  3,  an  action  for  assault  or  battery  must  be  brought  within  four  years 
after  such  cause  of  action. 


ACTION   FOR   FALSE   IMPRISONMENT. 

In  the  action  of  trespass  for  false  imprisonment  the  plaintiff  may  be 
required  by  suitable  defences  to  prove  the  fact  of  imprisonment,  that  it  was 
caused  by  the  detVndant,  and  the  s]iecial  damage,  if  any.  Most  ot  the  cases 
under  the  last  head  of  trespass  for  assault  and  battery  are  applicable  to 
this  action. 

xUtions  ayainst  judges,  magistrates,  ttc]  An  action  does  not  lie  against  a 
judge  of  a  superior  court  for  an  act  done  judicially :    Hamond  v.  Howell, 
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'1  Mod.  218 ;  Dicas  v.  Ld.  Brougham,  1  M.  &  Eob.  309 ;  even  though  lie 
acted  oppressively  and  maliciously  to  the  prejudice  of  the  plaintiff  and  the 
])erversion  of  justice.  Anderson  v.  Gorrie,  (1895)  1  Q.  B.  668,  C.  A.  "The 
general  rule  of  law  as  to  actions  of  trespass  against  persons  having  a  limited 
authority,  is  plain  and  clear.  If  they  do  any  act  beyond  the  limit  of  their 
authority,  .  .  .  they  thereby  subject  themselves  to  an  action  of  trespass  ;  but  if 
the  act  done  be  ivitMn  tlie  limit  of  their  authority,  although  it  may  be  done 
through  an  erroneous  or  mistaken  judgment,  they  are  not  thereby  liable  to 
such  action "  ;  Dosivell  v.  Impey,  1  B.  &  C.  169,  per  Cur. ;  Lowther 
V.  Radnor,  El  of,  8  East,  113;  Mills  v.  Collett,  6  Bing.  85.  And, 
even  where  they  exceed  the  jurisdiction,  they  are  not  liable  unless  they 
know,  or  have  the  means  of  knowing,  the  defect  of  jurisdiction.  Calder  v. 
Halket,  3  Moo.  P.  C.  28.  For  harsh,  undue,  or  oppressive  exercise  of  a  legal 
authority,  the  remedy  is  not  by  action  of  trespass;  Willes  v.  Bridyer, 
2  B.  &  A.  286,  per  Cur.  Where  a  magistrate  acts  without  those  circum- 
stances which  must  concur  to  give  him  jurisdiction,  as  where  he  grants  a 
warrant  without  information  upon  a  supposed  charge  of  felony,  he  is  liable  in 
trespass.  Morgan  v.  Hughes,  2  T.  R.  225.  But,  if  there  be  an  information, 
it  matters  not  that  it  is,  or  purports  to  be,  founded  on  inadmissible  evidence. 
Cave  V.  Mountain,  1  M.  &  Gr.  257.  As  to  what  information  is  necessary  to 
justify  the  issuing  of  a  search  warrant  see  Jo7ies  v.  German,  (1897)  1  Q.  B. 
374,  C.  A.  Where  a  magistrate  commits  a  peison  for  re-examination  for  an 
unreasonable  time,  he  is  answerable  in  trespass ;  the  continuance  of  a  person 
in  custody  after  a  reasonable  time  being  a  new  trespass ;  Davis  v.  Capp>er,  10 
B.  &  C.  98  ;  and  whether  reasonable  or  not  is  a  question  for  a  jury.  Gave  v. 
Mountain,  supra.  The  j^eriod  of  remand,  in  the  case  of  a  charge  of  an 
indictable  offence,  must  not  exceed  eight  clear  days  (11  Sc  12  V.  c.  42,  s.  21), 
except  in  cases  falling  within  42  &  43  V.  c.  49,  s.  24  (2).  Actions  agaiast 
justices  of  the  peace  for  acts  done  by  them  in  the  execution  of  their  office  are 
regulated  by  stat.  11  &  12  V.  c.  44,  noticed  sub  tit.  Actions  against  justices, 
post,  p.  1136.  Where  an  officer  detains  a  person  under  process  after  bail 
tendered,  or  other  ground  of  discharge,  he  is  (at  least  where  he  has  no  notice 
of  the  facts  aftbrding  ground  of  discharge)  not  liable  in  trespass.  Smith  v. 
Egginton,  7  Ad.  &  E.  167,  175.  A  sheriff  is  not  liable  in  trespass  if,  in 
obedience  to  a  ca.  sa.,  he  arrest  or  detain  a  person  who  is  privileged  from 
arrest,  although  he  had  notice  of  the  privilege.  Tarlton  v.  Fisher,  2  Doug. 
671 ;  Magnay  v.  Burt,  5  Q,  B.  381 ;  Ames  v.  Waterloiu,  L.  R.,  5  C.  P.  53. 
He  may  take  a  judgment  debtor  D.  arrested  under  a  connnitment  issued  under 
the  Debtors  Act,  1869,  s.  5,  ante,  p.  887,  to  prison  within  24  hours  of  his  arrest, 
forD.  is  not  arrested  by  virtue  of  an  "attacliment  for  debt,"  within  the  mean- 
ing of  the  Sherifl's  Act,  1887  (50  &  51  V.  c.  55),  s.  14  (1).  Mitchell  v.  Simpson, 
25  Q.  B.  D.  183,  C.  A.  It  has  been  stated  to  be  a  trespass  to  remove  a 
prisoner  to  a  wrong  class  in  a  prison ;  see  Coblett  v.  Grey,  4  Exch.  729  ;  but, 
although  imprisonment  in  a  part  of  the  prison  in  which  the  plaintiff  cannot 
legally  be  confined,  is  prima  facie  a  trespass,  the  case  hardly  shows  that  every 
irregular  distritnitiou  of  prisoners,  under  lawful  commitment,  is  a  trespass  by 
the  gaoler.  Kemp  v.  Neville,  post,  p.  919.  In  Osborne  v.  Milman,  17 
Q.  B.  D.  514,  it  was  assumed  that  trespass  lay  for  placing  a  first  class  mis- 
demeanant on  the  criminal  side  of  the  prison  and  treating  him  as  a  convicted 
criminal :  the  judgment  was  reversed  (18  Q.  B.  D.  471,  C.  A.),  on  the  ground 
that  the  plaintiff  was  a  criminal.  The  plaintiff  had  been  arrested,  and  carried 
before  the  defendant,  the  ViceChancellor  of  the  University  of  Cambridge, 
and  by  l)im  she  was  sentenced  to  imprisomnent  in  a  private  gaol  called  the 
Spinning  House.  No  witnesi^es  were  examined  at  the  hearing  of  the  charge 
against  the  jJaintiff,  nor  was  any  warrant  of  commitment  prepared  at  the 
li'me.     The  defendant  acted  ioHa/fcZe,  and  to  tlie  best  of  his  judgment  and 


Actions  (Ujiiiiisl  Judges,  Magistrates,  &c.  'Jl'J 

discretion,  but,  as  tlu;  jury  found,  bad  not  maoe  due  inquiry  into  the 
character  of  tlie  plaiutitf.  It  was  held,  that  as  the  charter  of  the  university 
expressly  j^ave  iuitlmrity  to  the  defendant  to  jiunish  by  iniiiri-ioniuent  or 
otherwise,  he  tliereliy  became  a  jud;,'e  of  a  court  of  record,  the  pniccedinjiH  of 
■which  court  could  be  proved  or  disproved  by  the  record  only,  to  be  nia<le  up 
whenever  required;  and  as  no  form  of  proceeding  was  defined  by  the  charter, 
either  lor  the  hearing,  or  the  determination,  or  the  committal,  an  action  of 
trespass  could  not  be  sustained  for  any  of  the  judicial  acts  complained  of; 
and  that  as  the  jilace  of  confinement  appeared  to  be  the  accustomed  place 
used  for  that  jiurjwse  by  the  universitv,  it  must  be  taken  to  be  a  lawful  gaol. 
Kemp  v.  Neville,  10  C.  B.,  N.  S.  52:r;  31  L.  J.,  C.  P.  158.  The  lowers  so 
granted  by  the  charter  were  repealed  by  stat.  57  &:  58  V.  c.  Ix.,  s.  5.  The 
judge  of  a  consular  court  having  plenary  civil  jurisdiction  over  British 
subjects  within  its  limits  has  the  same  immunities  as  the  judge  of  a  court  of 
record.  Haggard  v.  Pelicier  Frires,  (18!)2)  A.  C.  Gl,  J.  C.  In  the  case  of 
imprisonment  of  A.  for  a  defined  number  of  days,  under  a  warrant,  the  time 
begins  to  run  from  the  day  A.  is  lodged  in  gaol.  J<jX  pte.  Foulkes,  15  M.  & 
W.  612.  See  also  Henderson  v.  Freston,  21  Q.  B.  D.  3G2.  In  order  to 
maintain  an  action  here,  in  respect  of  a  wrong  committed  abroad  in  M.,  the 
wrong  must  be  such  as  would  have  been  actionaliie  if  committed  here,  and 
was  not  legal  in  M.  FhilUps  v.  Eyre,  L.  R.,  0  Q.  B.  1,  28,  2'J,  Ex.  Ch. ;  Carr 
V.  Fracis  Times  &  Co.,  (1902)  A.  C.  17(i,  D.  P. 

An  action  of  trespass  cannot  be  maintained  against  a  judicial  ofiicer,  as 
against  the  steward  of  a  court  baron,  where  his  bailiff  by  mistake  takes  the 
goods  of  A.  under  a  precept  against  B.  Holroyd  v.  Breare,  2  B.  &:  A.  47.3. 
But,  if  the  steward  of  a  court  baron,  or  hundred  court,  instead  of  leaving 
process  to  be  executed  by  the  usual  ofticer,  directs  it  to  i)ersons  named  by  the 
party  from  whom  he  takes  an  indemnitv,  he  is  then  liable  in  trespass  for  their 
acts.  Bradley  v.  Carr,  3  M.  &  Gr.  221.'  In  Kelly  v.  Laurence,  3  II.  &  C.  1 ; 
33  L.  J.,  Ex.  197,  Ex.  Ch.,  M.  K.,  the  plaintiff,  was  served  by  mistake  with 
a  writ  against  I.  W.  K.,  another  person.  He  told  the  process-server  his 
name,  and  that  he  was  not  the  man  named  in  the  writ.  As  the  plaintifl'  did 
not  appear,  a  judgment  was  obtained,  and  a  ca.  sa.  issued,  under  which  he 
was  arrested  by  virtue  of  a  warrant  from  the  sherili"  to  his  officer  directing 
him  to  take  I.  W.  K.  It  was  held  (on  the  authority  of  Walley  v.  M'Connell, 
13  Q.  B.  903),  that  the  sheriff  was  liable  to  an  action  for  false  imjirisonment. 
See  Straiten  v.  Lawless,  11  Ir.  C.  L.  I!.  432,  and  Be  Mesnil  v.  Balcin,  cited 
post,  p.  922.  Where  a  county  court  judge  issues  a  warrant  of  commitment 
against  a  person  not  within  his  jurisdiction,  but  whom  he  honu  fide  believes 
to  be  within  it,  not  by  reason  of  any  erroneous  statement  of  facts  made 
before  him,  but  in  misapprehension  of  the  law,  he  is  liable  in  tresi^ass. 
Hoidden  v.  Smith,  14  Q.  B.  841.  The  cleik  of  a  county  court,  acting  under 
9  &  10  V.  c.  95,  s.  102,  was  a  mere  ministerial  oflicer,  and  was  not  liable 
in  trespass  for  imjuisonment  under  a  warrant  reciting  a  bad  order;  Deivs  v. 
Jtiley,  11  C.  B.  435;  20  L,  J.,  C.  P.  264;  and  a  registrar  acting  under 
the  County  Courts  Act,  1888,  ss.  26,  161,  seems  to  be  protected  in  the 
same  way.  As  to  the  authority  of  a  revising  barrister  to  turn  a  person 
out  of  his  court  under  28  &  29  Y.  c.  36,  s.  16,  see  Willis  v.  Maclachlan, 
1  Ex.  D.  376. 

See  further,  as  to  the  liability  of  magistrates  and  oflicers,  sid)  tit.  Actions 
against  constables.  Justices,  &c.,  post,  pp.  1131  et  seq. 

Form  of  action  ivilh  regard  to  private  persons.']  If  a  party  act  himself 
in  apprehending  another,  he  is  liable  in  trespass;  but  if  he  falsely  and 
maliciously,  and  without  any  probable  cause,  put  the  law  in  motion,  it  is 
proijerly  the  subject  of  an  action  for  malicious  prosecution.      Morgan   v. 
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Hughes,  2  T.  E.  225,  231;  Elsee  v.  Smith,  1  D.  &  Ey.  103;  Barber  v. 
RoJUnson,  1  Cr.  &  M.  330 ;  Grinliam  v.  Willey,  aud  Austin  v.  Bowling, 
infra. 

Where  a  constable  had  arrested  the  plaintiff  iu  consequence  of  information 
received  from  the  defendant,  the  fact  of  the  defendant  having,  at  the 
constable's  request,  signed  the  charge  sheet,  did  not  render  him  liable  to  an 
action  of  trespass.  Grinliam  v.  Willeij,  4  H.  &  N.  49G  ;  28  L.  J.,  Ex.  242. 
Accord.  Sewell  v.  Nat.  Telephone  Co.,  (1907)  1  K.  B.  557,  C.  A.  But,  it  was 
held  otherwise  where  the  constable  refused  to  keep  the  plaintiff  in  custody 
unless  the  defendant  signed  the  charge  sheet,  which  he  then  did.  Austin  v. 
Bowling,  L.  E.,  5  C.  P.  534. 

A  solicitor  Avho  places  a  writ  of  execution  in  the  hands  of  an  officer  is 
not  guilty  of  trespass,  though  he  may  be  persuaded  that  the  officer  will 
execute  it  in  a  place  which  turns  out,  upon  inquiry,  to  be  out  of  his  jurisdic- 
tion. Sowell  V.  Chamjnon,  6  Ad.  &  E.  407,  417.  But,  if  he  direct  it  to  be 
executed  there,  or  if  the  officer  tell  the  solicitor  of  his  intention,  and  the 
solicitor,  knowing  it  to  be  illegal,  acquiesce  in  it,  it  may  make  him  a 
trespasser.  See  1  Wms.  Saund.  75,  (h).  An  attorney  who  obtained  a 
warrant  from  a  commissioner  of  bankrupt  to  arrest  a  party  summoned  for 
examination,  was  not  liable  in  trespass,  though  it  proved  invalid,  and  though 
he  urged  the  issuing  of  it,  and  gave  it  to  the  messenger  to  be  executed. 
Cooper  V.  Harding,  7  Q.  B.  928.  And  in  an  action  of  trespass,  though  the 
plaintiff's  counsel  opens  the  case  as  an  arrest  upon  an  illegal  warrant,  the 
plaintiff  is  not  bound  to  produce  the  warrant,  but  the  defendant,  if  he  rely 
upon  it,  must  produce  it.  Holroyd  v.  Boncaster,  3  Bins:.  492.  Though  an 
arrest  under  a  ca.  sa.  on  a  judgment  for  a  debt  under  201.  is  illegal,  yet  the 
sheriff'  may  justify  under  it.  Brooks  v.  Hodgkinson,  cited  ante,  p.  916. 
Where  the  defendant  represented  that  the  plaintiff  was  a  fit  person  to  be 
impressed,  and  in  consequence  he  was  impressed  though  not  a  fit  person,  it 
was  held  that  the  defendant  was  liable  in  trespass.  Flewster  v.  Boyle,  1  Camp. 
187.  It  would  seem,  however,  that  this  ruling  is  questionable,  unless  the 
defendant  directed  the  impressment;  if  the  defendant  only  meant  that  he 
believed  the  plaintiff  to  be  a  lit  person,  or  was  ready  to  prove  it,  this  would 
hardly  make  him  a  co-trespasser.  Gosden  v.  Elp)hicl-,  4  Exch.  445  ;  see 
Grinham  v.  Willey,  supra.  Where  a  sheriff's  officer  arrested  a  person  under 
two  writs,  and  detained  him  after  he  had  a  right  to  discharge  under  one, 
until  he  had  given  a  bailbond  in  both,  yet  trespass  did  not  lie,  if  in  fact  his 
imprisonment  was  justifiable  under  the  other.  Blesshy  v.  Slo77ian,  3  M.  &  W. 
40.  The  plaintiff,  solicitor  iu  a  Chancery  suit,  was  succeeded  by  S.,  who 
obtained  a  writ  of  attachment  against  him  for  refusing  to  deliver  up  certain 
papers.  The  plaintiff' was  detained  under  the  attachment,  and  unsuccessfully 
applied  to  the  M.  E.  to  set  it  aside.  This  decision  was  reversed  by  the  L.JJ., 
who  discharged  the  plaintiff  from  custody.  It  was  held  that  neither  S., 
nor  his  client,  was  liable  in  trespass.  Williams  v.  Smith,  14  C.  B.,  N.  S. 
596.  If  the  defendant  authorized  his  servant  to  arrest  the  plaintiff,  it  is 
no  defence  that  the  servant  is  a  sworn  constable.  Mahoney  v.  Besley, 
4  F.  &  F.  544. 

As  the  implied  authority  of  a  servant  to  arrest  a  person  on  behalf  of  his 
master,  see  Ahrahams  v.  BeaJcin,  (1891)  1  Q.  B.  516,  C.  A.  (following  Allen 
V.  L.  &  S.  W.  By.  Co.,  L.  E.,  6  Q.  B.  65) ;  Jlansou  v.  Waller,  (1901)  1  K.  B. 
390 :  see  also  cases  cited  stib  tit.  Actions  by  and  against  companies — Torts 
y  corporations,  post,  pp.  1094  et  sag.  As  to  the  liability  of  tlie  chairman 
of  a  meeting  for  the  arrest  of  person  prc-ient,  see  Lucas  v.  Mason,  L.  E., 
10  Ex.  251. 

As  to  action  for  false  imprisonment  against  a  company,  vide  post,  pp. 
1094  ct  scq. 
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Proof  of  the  imjyrisonment.']  A  total  restraint  of  the  liberty  of  the  person 
for  however  short  a  time,  "  even  by  forcibly  detaining,'  the  party  in  the  streets 
against  his  will,"  will  amount  in  law  to  an  imi)risoimient.  Bii-d  v,  Jones, 
7  Q.  B.  742,  752,  citing  2  Selw.,  N.  P.,  11th  eil.  015  (13tli  ed.  84G),  and  22 
Ass.  f.  104,  pi.  35,  per  Thorp,  C.J.  See  also  Warner  v.  Itiddiford,  4  C.  B., 
N.  S.  180.  But  it  is  no  imprisonment  to  prevent  a  person  from  Avalkiug  in 
any  but  one  jarticular  direction  along  a  highway.  Bird  v.  Jones,  supra. 
See  Wrif/ht  v.  Wilson,  1  Ld,  Kaym.  7o9;  and  J^mes  v.  Wylie,  1  Car.  & 
K.  257. 

An  arrest  is  not  confined  to  coriioral  seizure.  Where  an  officer  entered 
the  room  in  which  the  defendant  was,  and  locked  tlie  door,  telling  him  at 
the  same  time  that  he  arrested  him,  the  court  held  it  to  be  a  good  arrest, 
though  not  a  battery.  Williams  v.  Jones,  Cas.  temp.  Hardw.  300.  Placing  a 
party  under  arrest  by  a  sheriff's  officer,  who  held  a  writ  of  capias,  without 
proceeding  to  actual  contact,  amounted  to  an  arrest.  Urainrjer  v.  Hill, 
4  N.  C.  212.  If  a  bailiff  who  has  process  against  any  one  says  to  him 
(whether  on  foot  or  riding),  "  You  are  my  prisoner ;  I  liave  a  writ  against 
you,"  upon  which  he  submits,  and  goes  with  him,  though  the  bailiff  never 
touches  him,  yet  this  is  an  arrest,  because  he  had  submitted  to  the  process; 
but  if  instead  of  going  witli  tlie  bailitf  he  runs  away  or  escapes,  it  is  no  arrest 
unless  the  bailiff  had  actually  laid  his  hand  on  him.  Horner  v.  Battyn,  B. 
X.  P.  62.  Where  the  constable  said  to  the  plaintiff,  "You  must  go  with 
me,"  on  which  the  plaintiff'  said,  "  he  was  ready  to  go,"  and  went  with  the 
constable  towards  a  police  office  without  being  seized  or  touched,  this  was 
ruled  to  be  an  imprisonment ;  and  2^e>-  Abbott,  C.J.,  "  If  a  person  send  for  a 
constable,  and  give  another  in  charge  for  felony,  and  the  constable  tell  the 
party  charged  that  he  must  go  with  him,  on  which  the  other,  in  order  to 
prevent  the  necessity  of  actual  force  being  used,  expresses  his  readiness  to 
go,  and  does  actually  go,  this  is  an  imprisonment."  Pocock  v.  Moore,  Ey.  & 
M.  321 ;  Chinn  v.  Morris,  2  C.  &  P.  361.  The  law  on  this  point  was  thus 
laid  down  by  Eyre,  C.J.,  in  Simjison  v.  Hill,  1  Esp.  431 :  "  If  the  constable, 
in  consequence  of  the  defendant's  cliarge,  had  for  one  moment  taken  posses- 
sion of  the  plaintift"'s  person,  it  would  be  in  point  of  law  an  imprisonment ; 
as,  for  example,  if  he  had  tapped  her  on  the  shoulder,  and  said,  'You  are  my 
prisoner,'  or  if  she  had  submitted  herself  into  his  custody,  such  would  be  an 
imprisonment ;  but  the  merely  giving  her  in  charge  without  any  taking  pos- 
session of  the  jierson,  where  notlung  more  passes  than  merely  the  charge,  is 
not  by  law  a  false  imprisonment."  In  the  following  case  the  circumstances 
were  Iield  to  constitute  an  imprisonment.  The  plaintiff'  ap[)eared  before  the 
defendant,  a  magistrate,  to  answer  the  complaint  of  A.  fur  unlawfully  selling 
his  dog.  The  defendant  advised  the  plaintiff  to  settle  the  matter  by  paying 
a  sum  of  money,  wliich  the  plaintiff  declined.  The  defendant  then  said,  he 
would  convict  die  plaintiff'  in  a  penalty  under  the  Trespass  Act,  in  which 
case  he  would  be  committed  to  prison.  The  plaintiff  still  declined  paying, 
and  said  he  would  appeal.  The  defendant  then  called  in  a  constable,  and 
said,  "Take  this  man  out,  and  see  if  they  can  agree  to  settle  the  matter;  and 
if  not,  bring  him  in  again,  as  I  must  proceed  to  commit  him  under  the  Act." 
The  plaintiff"  then  went  out  with  the  constable,  and  settled  the  matter  by 
paying  a  sum  of  money.  It  was  held,  that  this  was  an  assault  and  false 
imprisonment,  for  which  trespass  would  lie ;  and  which,  as  no  conviction  had 
been  drawn  uji,  the  defendant  could  not  justify.  Bridgett  v.  Coyney,  1  M.  & 
Ky.  211.  AVhere  a  sheriff's  officer,  having  a  warrant  to  arrest  A.,  sent  a 
message  to  him  to  fix  a  tinije  to  call  and  give  a  bailbond,  and  A.  fixed  a  time, 
attended  and  gave  bail :  held  (in  an  action  for  malicious  arrest),  that  this  was 
no  arrest.  Berry  v.  Adamson,  6  B.  &  C.  528;  Oeorge  v.  liadford,  3  C.  & 
P.  464.     See  also  Bieten  v.  Burridge,  3  Camp.  139,  ante,  p.  890.     Proof  of 
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detainer   satisfies  the   allegation  of  an   arrest.      Whalley   v.   Pepper^   7   C. 
&  P.  5C6. 

Damages.']  If  the  jDlaintiff  have  been  compelled  by  arrest  under  a  void 
warrant  to  pay  more  money  than  is  due,  he  is  entitled  to  recover  back  the 
whole,  and  not  only  the  over-payment.  Clark  v.  Woods,  2  Exch.  395.  The 
I)laintiff  H.  D.  M.,  was  arrested  under  a  capias  issued  against  0.  D.  M.  at 
the  suit  of  X. ;  the  plaintitf  protested  that  he  was  not  the  defendant  in  that 
action,  but  in  order  to  obtain  his  release,  lodged  the  debt,  40/.  and  10?.  for 
costs,  under  the  stat.  43  G.  3,  c.  46,  s.  2,  in  the  hands  of  the  sheriff's  oflBcer, 
who  thereupon  paid  the  sum  into  court,  and  it  was  taken  out  by  X.  :  it  was 
held,  that  in  an  action  against  the  sheriff,  the  plaintiff  was  entitled  to  recover 
the  oOZ.  he  had  paid,  in  addition  to  general  damages  for  the  arrest.  De  Mestiil 
V.  Dakin,  L.  R.,  3  Q.  B.  18. 

Where  the  plaintiff,  being  unjustifiably  arrested  on  a  charge  of  felony,  was 
remanded  by  the  magistrate,  the  defendant  who  made  the  charge  is  not  liable 
for  damages  for  the  imprisonment  under  the  remand,  for  that  is  not  his  act. 
Lock  V,  Ashton,  12  Q.  B.  871.  In  an  action  for  malicious  prosecution  the 
case  would,  it  seems,  have  been  different.  Defendant,  a  coroner,  by  a  warrant 
of  commitment  on  his  inquisition,  without  jurisdiction,  caused  the  plaintiff  to 
be  imprisoned  :  lie  was  bailed,  and  afterwards,  while  ( n  bail,  procured  the 
inquisition  to  be  quashed;  held,  that  in  an  action  for  such  false  imprisonment, 
plaintiff  was  entitled,  under  an  allegation  that  he  had  incurred  expense  in 
procuring  his  discharge  from  custody,  to  recover  damages  for  the  expense  of 
quashing  the  inquisition,  in  order  to  recover  his  state  of  freedom.  Foxall  v. 
Barnett,  2  E.  &  B.  928;  23  L.  J.,  Q.  B.  7.  Secus,  if  he  had  previously 
recovered  it.  S.  C,  per  Cur.  following  Holloiuay  v.  Turner,  6  Q.  B.  928. 
Where  the  defendant  gave  the  plaintiff  in  charge  to  a  policeman,  and 
she  was  taken  to  a  police  station,  evidence  that  she  was  there  stripped  and 
searched  was  held  admissible  as  a  pirt  of  the  injury  suffered,  such  being  the 
usual  course  of  dealing  with  persons  taken  to  the  station.  Danphy  v.  Moore, 
13  L.  T.  197,  E.  T.  1865,  Ir.  Q.  B.  The  act  of  putting  on  the  record  a 
special  defence  imputing  felony,  which  is  abandoned  at  the  trial,  may  be 
urged  in  aggravation.      Warwick  v.  Foulkes,  12  M.  &  W.  507. 

Damages  must  be  assessed  jointly  against  co-trespassers,  although  the 
motives  of  all  may  not  be  equally  culpable.  Fliot  v.  Allen,  1  0.  B.  18. 
And  the  criterion  of  damage  is  the  injury  sustained,  and  not  the  act  or 
motives  of  the  most  guilty,  or  the  least  guilty  of  the  defendants.  Clark  v. 
Newsam,  1  Exch.  131.     See  also  Dawson  v.  McClelland,  ante,  p.  863. 

Defence. 

All  matters  in  justification  must  now  be  pleaded  specially  ;  Ilules,  1883, 
0.  xix.  rr.  15,  17,  ante,  p.  309 :  except  where  certain  Acts  of  Parliament 
enable  the  party  to  plead  generally  ;  vide,  Not  guilty  hy  statute,  post,  p.  923. 

Justification  on  the  ground  of  felony,  (fee]  A  private  person  is  justified  in 
arresting,  or  ordering  the  arrest  of  tbe  plaintiff,  when  a  felony  has  actually 
been  committed,  and  there  is  reasonable  and  ])robable  cause  to  suspect  that 
the  plaintiff  committed  the  felony.  Bechwith  v.  Bhilhy,  6  B.  &  C.  635,  638. 
But,  this  does  not  extend  to  a  misdemeanor  committed ;  Matheios  v.  Biddulph, 
3  M.  &  G.  390,  395 ;  except  in  cases  of  breach  of  the  peace  committed  in  the 
defendant's  presence,  with  a  danger  of  a  renewal  of  the  breach.  Timothy  v. 
Simpson,  1  C.  M.  &  K,  757,  761  ;  Ingle  v.  Bell,  1  M.  &  W.  516,  519. 

As  to  what  constitutes  reasonable  and  ])robable  cause,  and  how  far  it  is 
a  question  for  the  judge  or  for  the  jury,  see  ante,  pp.  883  ct  seq. 

As  to  justification,  under  the  Army  Act,  1881,  of  the  arrest  on  a  charge 


JustiJiculioH  oil  ground  of  Felumj. — NdI   Guilty  hi/  Statute.        923 

of  felony  of  a  volunteer  who  bad  been  training  in  a  camp,  see  Marks  v. 
Frofihji,  (ISOS)  1  Q.  B.  888,  C.  A. 

Under  the  provisions  of  several  statutes,  it  is  made  lawful  to  arrest 
persons  "  fuuiid  conimittinj: "  ofifences  against  those  Acts  respectively, 
i'.y  the  Larceny  Act,  24  &  25  V.  c.  *J6,  s.  lO'i,  and  the  Act  relating  to 
tlie  coin,  24  &  25  V,  c.  'J9,  s.  31,  the  arrest  may  be  made  by  any  person; 
by  the  Act  relating  to  malicious  injuries  to  property,  24  &  25  V.  c.  97, 
s.  Gl,  the  arrest  may  be  made  by  the  owner  of  the  property  injured  or  his 
servant,  or  by  any  jjcrson  authorized  by  him.  By  the  ^letropolitan  Police 
Act,  2  &  0  V.  c.  47,  s.  GO,  the  arrest  may  be  made  Vjy  any  constable,  or 
the  owner  of  the  property,  on  or  with  respect  to  which,  the  offence  shall 
be  committed,  or  by  his  servant  or  any  person  authorized  by  him.  Where 
tlie  char'^e  was  "  that  the  plaintifl'  had  embezzled  various  sums  within  the 
hist  fortnight,"'  it  was  held  that  the  defendant  was  not  within  the  protec- 
tion of  the  Act.  Field  v.  Musfjrove,  16  L.  T.  536,  Lush,  J.  See  also 
Griffith  V.  Taylor,  2  C.  P.  D.  l'J4,  C.  A.  AVhere  the  statute  (24  &  25  V. 
c.  06,  s.  103)  allows  the  olfender  to  be  "  immediately "  apprehended,  it 
was  decided  that  this  meant  immediately  alter  the  commission  of  the 
oflence,  and  not  after  its  discovery.  Bownlwj  v.  Cupel,  L.  K.,  2  C.  P. 
46 1 ;  see  also  Griffith  v.  Taylor,  suj>ra. 

In  the  case  of  the  oflences  against  the  Pawnbrokers  Act,  1872  (35  &  36 
V.  c.  93),  defined  by  sect.  34,  and  also  "  where  on  an  article  being  oflered 
in  pawn  to  a  jiawnbroker,  he  reasonably  susjiects  that  it  has  been  stolen 
or  otherwise  illegally  or  clandestinely  obtained,  the  pawnbroker  may  seize 
and  detain  the  person  and  the  article  or  either  of  them,  and  shall  deliver  " 
them  or  either  of  them  into  the  custody  of  a  constable.  The  question  of 
reasonable  suspicion  is  lor  the  judge  and  not  the  jury.  Hoivard  v.  Chrke, 
20  Q.  B.  D.  558. 

As  to  when  a  constable  is  justified  in  arresting  a  person,  see  Part  IIL 
sub  tit.  Actions  against  constables. — Defence,  post,  p.  1135. 

Not  guilty  hy  statute.']  The  justification  must,  as  above  stated,  be  in 
general  pleaded  specially,  but  by  certain  statutes  a  justification  for  acts 
done  in  pursuance  of  these  statutes  was  allowed  to  be  given  in  evidence 
under  "  not  guilty  "  ;  this  defence  is  retained  by  0.  xix.,  r.  12,  ante,  p.  309  ; 
the  right  to  ]ilead  it,  however,  given  by  any  public  general  act  passed  prior 
to  Dec.  5,  1893,  has  as  regards  any  proceeding  to  which  56  &  57  V.  c.  61 
applies,  been  abolished  by  sect.  2  (e) ;  and  the  defendant  must  in  such 
case  plead  his  defences  specially.  Sect.  1  (c,  d),  however,  introduces 
special  jjrovisions  as  to  tender  of  amends,  and  sect.  1  (a)  fixes  6  months 
as  the  period  of  limitation  of  action.     See  hereon  ^josi,  pp.  1131  et  seq. 

As  to  how  the   defence  is  to  be  pleaded,  see  0.  xxi.,  r.  19,  ante,  p.  310. 

In  an  action  for  giving  the  plaintilf  into  custody  on  a  charge  of  stealing 
oysters  from  an  oyster  bed,  it  was  held  that  the  defendant  could  not,  for 
the  purpose  of  proving  bona  fides  on  his  part  (which  he  wished  to  prove, 
in  order  to  show  that  he  was  entitled  to  notice  of  action)  give  evidence 
of  a  prior  conviction  of  a  third  party  for  stealing  oysters  from  the  same 
bed,  such  conviction  not  having  come  to  the  knowledge  of  the  defendant, 
at  the  time  of  his  giving  the  plaintiff  into  custody.  TJiomas  v.  Russell, 
9  Exch.  764  ;  23  L.  J.,  Ex.  233. 

Statute  of  Limitations.']  By  the  Limitation  Act,  1623,  21  J.  1,  c.  21,  s.  3, 
an  action  for  false  imprisonment  must  be  brought  within  four  years  after  such 
cause  of  action. 

Evidence  in  mitigation.]     The   defendant   may  prove   in  mitigation  any 
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circumstances  which  tend  to  reduce  the  quantum  of  damages  and  which 
covild  not  have  been  pleaded  as  a  defence  to  the  action.  See  Rules, 
0.  xxi.,  r.  4,  ante,  p.  310.  Where  the  defendant  had  given  the  plaintiff 
in  charge  of  a  constable  for  felony,  he  was  allowed  to  show  reasonable 
ground  of  suspicion  in  mitigation  of  damages.  Chinn  v.  Morris,  Ry.  & 
M.  424.  So,  in  trespass  for  false  imprisonment  against  the  captain  of  a 
ship,  Buller,  J.,  admitted  under  the  plea  of  Not  guilty  evidence  of  expres- 
sions used  by  the  plaintiff  at  the  time  tending  to  create  mutiny  and 
disobedience ;  for  everything  which  passed  at  the  time  is  part  of  the 
transaction  on  which  the  plaintiff's  action  is  founded,  and  he  cannot 
therefore  be  surprised  by  the  evidence.  Bingham  v.  GarnauU,  1  Esp. 
Dig.  N.  P.  337 ;  B.  N.  P.  17.  But,  in  trespass  for  assault  and  battery, 
]ilea  Not  guilty,  where  evidence  was  offered  that  the  beating  was  given  by 
way  of  punishment  for  misbehaviour  on  board  the  ship  of  which  defend- 
ant was  captain,  and  it  was  insisted  that  the  conduct  of  the  plaintiff  at 
the  time  of  the  assault,  being  necessarily  in  evidence,  proved  the  misbe- 
haviour, it  was  held  that  as  no  justification  was  pleaded,  tlie  jury  should 
give  damages  to  the  amount  of  the  injuiy  sulfered,  without  lessening  them 
on  account  of  the  circumstances  under  which  it  was  inflicted.  Watson  v. 
Christie,  2  B.  &  P.  224. 

In  trespass  for  imprisonment  on  a  charge  of  obtaining  goods  by  false 
pretences,  where  the  only  plea  was  Not  guilty,  the  plaintiff's  witnesses 
could  not  be  cross-examined  on  the  plaintiff's  character,  or  on  previous 
charges  against  him.  Dov:nin(j  v.  Butcher,  2  M.  &  Rob.  374.  Nor 
where  the  charge  was  of  stealing  money  could  the  defendant,  under  Not 
guilty,  give  evidence  of  apparent  losses  of  money  on  his  part,  though 
offered  for  the  purpose  of  explaining  the  circumstances  which  induced  in 
his  mind  a  belief  in  the  plaintiff's  guilt.  Yardletj  v.  Iline,  17  L.  T.  264, 
cor.  Blackburn,  J. 
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This  action  is  founded  on  the  plaintiff's  possession  of  goods,  and  it 
includes  every  direct  forcible  injury  or  act  disturbing  the  possession 
Avithout  the  consent  of  the  owner,  however  slight  or  temporary  the  act 
may  be.  Foiddes  v,  WiUoughhy,  8  M.  &  AV.  540;  BuUen  &  Leake,  Prec. 
of  Plead.  3rd  ed.  2U1,  n. ;  6th  ed.,  346,  n.  Thus,  moving  jewellery 
of  a  deceased  person  from  one  room  to  another  is  a  trespass.  Kirk  v. 
Gregory,  1  Ex.  D.  55.  Locking  up  the  plaintiffs  goods  in  a  room  which 
he  has  occupied,  and  refusing  to  let  him  have  them  till  the  rent  is  paid,  is 
not  an  act  for  which  trespass  for  taking  and  removing  goods  lies.  Hartley 
V.  Moxham,  3  Q.  B.  701.  See  also  West  v.  Nibhs,  4  C.  B.  172,  ante, 
p.  900. 

The  evidence  for  the  plaintiff  varies  according  to  the  nature  of  the  issue 
joined  between  tlie  parties. 

What  piossession  of  (he  plaiutiff  is  sufficient.]  Any  jiossession  is  suffi- 
cient property  as  against  a  tiiird  person  who  has  no  title  at  all.  Com. 
Dig.  Tresp.  (B.  4);  Nelson  v.  Cherrill,  8  15ing.  316;  Oughton  v.  Sep- 
pings,  1  B.  &  Ad.  241  ;  Nliott  v.  Kcmj^,  7  U.  &  W.  306,  312,  per  Cur. ; 
2  Wms.  Saund.  47/,  (1).  Therefore;  a  mere  wrong-doer  cannot  set  up  the 
title  of  the  real  owner  unless  he  justify  under  him.     Carter  v.  Johnson, 
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2  M.  Sc  Piol).  20.3.  The  master  of  a  ship  or  boat  may  hriii;^'  trcsjjass  for 
an  injury  to  it,  thou<:;h  not  liis  iiroi)erty.  Muorr  v.  Jtohimnn,  2  15.  it  Ad. 
817.  And  I'mperty  is  sullicient  without  pos>^es8iori,  for  the  ri'^ht  of  property 
draws  to  it  the  possession.  Balme  v.  Ilutton,  \)  Bing.  471,  477;  Ex.  Cli. 
pir  Cur. ;  2  Wms.  Sauud.  47  b,  (1).  Therefore,  where  goods  are  taken  after 
the  owner's  death  and  before  jirobate  granted  to  his  executor,  the  latter, 
after  probate  granted,  may  maintain  trespass.  Com.  Dig.  Tresp.  (B.  4)  ; 
Hmith  V.  Milieu,  1  T.  K.  480,  jter  Cur.  See  Kirk  v.  Gregory,  ante,  p.  924. 
So,  an  administrator,  after  he  has  taken  out  letters  of  administration, 
can  sue  for  a  trespass  committed  before  tlie  letters  were  taken  out. 
Thorpe  v.  Stallwood,  5  M.  &  Gr.  760.  8o,  the  lord  of  a  manor  may 
maintain  trespass  for  an  estray  or  wreck  before  seizure  by  him.  Smith 
V,  MilleR,  supra;  Dunwich.  Bailiffs,  &c.  of  v,  Sterry,  1  B.  &  Ad.  831.  So, 
the  vendee  of  goods,  when  the  property  passes,  mny  bring  it,  though  he  never 
had  possession.     Tho/nas  v.  rhillips,  7  C.  Sc  V.  573. 

If  one  lend  oxen  to  another  to  jilough  his  lands,  and  he  kill  them,  the 
owner  mav  have  trespass  or  trespass  on  the  rase  at  his  election.  Litt. 
sect.  71.  As  to  a  bailor  maintaining  an  action  against  a  vendee  to  whom 
tlie  bailee  has  sold  the  goods,  see  Cooper  v.  Willo/uatt,  1  C.  B.  072,  noticed 
post,  p.  908.  Ld.  Altinger,  C.B.,  was  of  opinion  that  where  the  plniiititf 
left  a  certificate  of  his  character  with  the  defendant,  he  could  not  main- 
tain trespass  for  an  injury  to  it  while  in  the  defendant's  custody.  Taylor 
V.  Rowan,  1  M.  &  Kob.  491.  But  the  distinction  between  trespass  and 
case  is  not  now  material.  See  Wcnnhak  v.  Moryan,  post,  p.  926.  And 
generally,  if  the  o\\mer  of  a  chattel  gratuitously  permit  another  to  use 
it,  he  may  maintain  trespass  for  injury  done  to  it  by  a  tliird  person  while 
so  used.  Lotan  v.  Cross,  2  Camp.  464  ;  see  White  v.  Morris,  11  C.  B.  1015. 
Where  a  mortgagee  of  chattels  is  not  to  enter  till  default,  he  cannot  bring 
trespass  against  a  third  party  before  such  entry.  Wheeler  v.  Montefiore, 
2  Q.  B.  133.  An  auctioneer,  in  possession  of  a  house  for  the  purpose  of 
selling  fixtures,  which  are  to  be  removed  by  the  buyer  and  pnid  for  on 
removal,  cannot  bring  trespass  de  honis  asportatis  against  the  buyer  if 
he  take  them  without  payment.     Davis  v.  Banks,  3  Exch.  435. 

A  freeholder  who  has  leased  his  land  for  years  without  any  reservation 
of  the  timber,  may  have,  during  the  continuance  of  the  term,  trespass  for 
taking  and  removing  goods  against  a  tliird  person  who  wrongfullj''  cuts 
down  the  timber,  and  carries  it  away.  Ward  v.  Andrews,  2  Chitty,  636. 
But  the  lessee  cannot  maintain  an  action  for  timber  severed  from  the 
freehold.  Evans  \.  Evans,  2  Camp.  491.  Fixtures  easily  removable  with- 
out injury  to  the  freehold  do  not  necessarily',  become  part  of  the  freehold, 
but  the  jury  may  find  that  they  are  the  property  of  a  person  other 
than  the  freeholder ;  as  in  the  case  of  hatches  put  into  a  stream  by  his 
consent  for  the  use  of  another ;  Wood  v.  Ilewett,  8  Q.  B.  913 ;  or  a  door 
hung  on  hooks  ;  Mant  v.  Collins,  Id.  916,  n. ;  or  a  ])ile  driven  into  the 
bed  of  a  public  navigable  river  for  the  j^rivate  convenience  of  the  owner 
of  a  wharf;  Lancaster  v.  Eve,  5  C.  B.,  N,  S.  717;  28  L.  J.,  C.  P.  235; 
or  a  si'jnboard ;  Moody  v.  Steggles,  12  Ch.  D.  261;  or  a  fascia;  Francis 
V.  Ilayioard,  22  Ch.  1).  177,  C.  A. ;  or  tapestry  fastened  to  the  walls  of  a 
house ;  Leigh  v.  Taylor,  (1902),  A.  C.  157,  D.  P.  See  further,  cases  cited 
post,  pp.  9G8  et  seq. 

Trespass  does  not  lie  for  taking  animals  fei'x  natur.r,  unless  reclaimed  or 
privileged  ratione  loci ;  Bac.  Ab.  Tresp.  (E.).  Nor,  will  it  lie  for  fish  which 
the  plaintitr  had  nearly  secured  in  his  net  at  sea,  1)ut  was  prevented  by  the 
defendant  from  wholly  enclosing.  Young  v.  Jlichens,  0  Q.  B.  GOO.  When 
animals/era;  naturx  are  killed  by  a  trespasser  they  become  the  absolute 
property  of  the  owner  of  the  land  where  they  are  killed.     Blades  v.  Higgs, 
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11  H.  L.  C.  621;  34  L.  J.,  C.  P.  286.  An  action  will  lie  for  beatiug  the 
plaiiitifl's  horse  or  doer,  whereby  he  lost  the  use  of  it.  Wriyht  v.  Bamscot, 
1  Wms.  Saund.  84 ;  ^Slater  v,  Swann,  Str,  872.  See  Dand  v.  Sexton, 
3  T.  E.  37. 

As  to  when  trespass  will  lie  for  an  illegal  distress,  vide  ante,  pp.  899  et  seq. 

Where  two  persons  are  apparently  in  possession  of  goods,  the  legal  posses- 
sion follows  the  title.     Bamsay  v.  Margrett,  (1894)  2  Q.  B.  IS,  C.  A. 

Evidence  to  connect  the  defendant  with  trespass.— Belation.']  A  party  is 
not  liable  for  the  act  of  a  stranger,  as  for  the  act  of  a  postilion  driving  him  in 
a  hired  carriage,  &c.,  ante,  p.  ^776.  So,  where  a  man,  during  a  procession 
held  in  his  honour,  imprudently,  but  lawfully  and  without  any  intention  on 
his  part  so  to  do,  acts  in  such  a  way  as  to  incite  others  to  commit  damage,  he 
is  not  liable  for  that  damage.  Peacock  v.  Yoiong,  21  L.  T.  527,  M.  T.  1869, 
Q.  B.  But  where  the  defendant  sat  on  the  box  of  a  hired  carriage,  andwas 
heard  to  give  the  postilion  directions,  this  was  held  evidence  of  a  joint 
trespass  in  a  case  of  collision.  M'Laucjhlin  v.  Pryor,  4  M.  &  Gr.  48.  And 
trespass  will  lie  though  the  injury  be  unintentional;  Covell  v.  Laming, 
1  Camp.  497;  but  not  in  such  case,  unless  it  be  negligent.  Stanley  v. 
Poivell,  ante,  p.  913.  Trespass  against  A.  and  B.  for  taking  plaintitl's  gun. 
Plaintiff  proved  that  A.  took  it,  and  afterwards  delivered  it  to  B.,  who 
refused  to  give  it  up  to  the  plaintiff:  held  that  this  did  not  make  B.  a  joint 
trespasser  by  relation,  unless  it  was  at  first  taken  for  B.'s  use  or  benefit. 
Wilson  v.  Barker,  4  B.  &  Ad.  614  ;  see  Wilson  v.  Tumman,  6  M.  &  Gr,  236, 
post,  p.  977,  and  Keighley  Maxsted  &  Co.  v.  Durant,  ante,  p.  312,  _  The 
solicitor  of  a  judgment  creditor,  issuing  a  fi.  fa.,  has  no  implied  authority  to 
direct  the  sheriff  to  seize  particular  goods  thereunder.  Smith  v.  Keal, 
9  Q.  B.  D.  340,  C.  A.  It  is  a  question  of  fact  whether  the  seizure  by  the 
sherifl',  of  particular  goods,  was  directed  by  the  execution  creditor,  so  as  to 
make  him  liable  therefor.  S.  C.  If  the  sheriff  seize  the  goods  of  a  stranger, 
the  execution  creditor  does  not  make  himself  liable  by  accepting  an  inter- 
pleader issue  to  try  the  title  to  the  goods.  Woollen  v.  Wright,  1  H.  &  C. 
554;  31  L.  J.,  Ex.  513,  Ex.  Ch.  See  further  as  to  the  liability  of  the 
judgment  creditor,  and  his  solicitor,  in  respect  of  seizure  of  goods  under 
process,  ante,  p.  916,  and  post,  pp.  936, 937.  As  to  the  liability  of  a  landlord, 
and  of  his  agent,  who  signed  the  distress  warrant,  for  the  wrongful  acts  of 
the  bailiff  employed  in  distraining,  vide  ante,  pp.  908,  909.  For  other  cases 
of  relation,  see  further,  j^st,  pp.  936,  977,  and  Part  III.,  sub  tit.  Actions  against 
sheriff's,  jxtst,  pp.  1184  et  seq. 

Trespass  lies  against  a  corporation  for  the  act  of  an  agent  in  the  course  of 
his  duty  ;  as  where  he  distrains  barges  for  toll  claimed  to  be  due.  Maund  v. 
Monmouth  Canal  Co.,  4  M.  &  Gr.  452,  vide  Part  III.,  Actions  by  and 
against  companies — Torts  by  corporations,  post,  pp.  1094  et  seq. 

Damages.']  In  trespass  for  taking  goods,  under  process,  in  a  place  out  of 
the  jurisdiction  of  the  court,  the  plaintiff  is  entitled  to  the  value  of  the  goods, 
and  not  merely  to  the  damage  sustained  by  reason  of  the  taking  in  a  wrong 
place.  Sowell  v.  Champion,  6  Ad.  &  E.  407.  In  an  action  for  taking  goods 
under  a  legal  process  wrongfully  issued,  the  plaintiff  is  entitled  at  least  to 
nominal  damages,  or  to  such  substantial  damages  as  the  jury  think  adequate, 
although  special  damage  is  alleged  but  not  proved.  Doss  v.  Doss,  14  L.  T. 
646,  Mar.  1866,  J.  C.  In  an  action  for  maliciously  damaging  a  written 
statement  of  a  servant's  character,  damages  may  be  substaiuial.  Wennhak  v. 
Morgan,  20  Q.  B.  D.  635. 

As  to  damages  for  an  illegal  distress,  vide  ante,  p.  908. 

In  trespass  for  destroying  a  picture,  the  defendant  may  !-how  that  it  was  a 
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scandalous  libel ;  and  the  plaintifl' shall  only  recover  the  value  of  the  canvas  and 
piiint ;  JJu  Host  v.  Beres/ord,  2  Camp.  511;  and  qumre,  if  he  be  entitled  to 
recover  at  all?  Fordes  v,  Johnes,  4  Esp.  97.  In  tres])as3  fur  taking  the 
lilaintill's  gcmds  under  colour  of  a  judgment,  the  plaintitV  cannot  recover  as 
special  damage  (though  specially  claimed)  the  costs  of  Kettiiig  aside  the 
judgment,  llvlluivay  v.  Turner,  G  Q.  B.  928;  explained  in  Foxall  v.  Burnett, 
cited  ante,  p.  922,  ^^er  Cur.  llepayment  of  the  proceeds  of  goods  wrunglully 
taken,  after  action  brouc/ht,  is  not  evidence  in  mitigation  unless  specially 
ideaded.  Ruadle  v.  Little,  (3  Q.  B.  174.  A  vendor  who  retakes  goods  sold  by 
him  to  the  plaintiff  is  liable!  to  the  full  value,  and  cannot  reduce  the  damages 
by  setting  otl'  tlie  unpnid  price.  Oillard  v.  Briltait,  8  M.  Sc  W.  57") ;  Page  v. 
Coii'dsjcc,  \j.  1{.,  1  B.  C.  127,  147.  Tiie  .sheitV  wrongfully  seized  the  goods  of 
the  i)laintilf  on  a  writ  against  A.;  after  seizure,  a  water  company  distrained 
them  for  rates  due  from  A.,  and  the  phnntifV  tbereupon  paid  tiie  rates  to  get 
back  the  goods:  held,  that  A.  could  recover,  as  special  damage,  in  trespass 
against  the  shcrilf,  the  money  paid  to  get  them  back.  Keene  v.  Dilke, 
4  Exch.  388.  In  Walker  v.  Oldiug,  1  H.  &  C.  G21 ;  32  L.  J.,  Ex.  142,  the 
defendant,  as  execution  creditor,  wrongTuUy  took  in  execution  the  plaintiiFs 
goods,  and  they  were  sold  under  a  sheritf's  interpleader  order,  and  the  proceeds 
paid  into  court.  The  interpleader  issue  was  decided  in  the  plaintiil's  favour. 
Held,  that  he  could  not  recover  from  the  defendant  daniaijei  incurred  since 
the  date  of  the  order.  In  Brierhj  v.  Kendall,  17  Q.  B.  9.".7  ;  21  L.  J.,  Q.  B. 
161,  where  an  assignment  had  b-'cn  made  to  secure  a  debt,  and  the  assignees 
jH-ematurely  took  possession  of  tlie  goods ;  it  was  held  that  the  assignor  was 
only  entitled  to  recover  the  value  of  hi-;  limited  interest  in  the  goods  ;  and  see 
Toms  V.  Wilson,  4  B.  &  S.  412 ;  32  L.  J.,  Q.  B.  33 ;  4  B.  k  S.  445;  32  L.  J., 
Q.  B.  382,  Ex.  Ch. ;  Massey  v.  Sladen,  L.  R.,  4  Ex.  13. 

By  the  Civil  Procedure  Act,  1833,  3  &  4  W.  4,  c.  42,  s.  29,  cited  ante, 
p.  ()25,  tlic  jury  may  in  this  action,  give  damages  in  the  nature  of  interest 
over  and  above  the  vidue  of  the  goods.  It  would  seem,  however,  that  this 
enactment  was  unnecessary,  as  tue  damages  are  unlimited  in  this  form  of 
action.     Baline  v.  liiUton,  9  Bing.  477,  Ex.  Ch.  per  Cur. 

Damages  must  be  assessed  jomtly  against  co-trespassers,  vide  ante,  p.  922. 


Defence, 

Any  matters  relied  on  in  justification  must  be  pleaded  specially.  Rules, 
1883,  0.  xix.,  rr.  15,  17,  ante,  p.  309. 

As  to  justification  under  process,  vide  ante,  p.  91G. 

As  to  the  defence  of  not  guilty  by  statute  generally,  vide  ante,  p.  923,  and 
post,j).  1142;  and  under  11  G.  2,  c.  19,  ss.  19,  21,  where  the  goods  have  been 
seized  as  a  distress  tor  rent,  vide  ante,  jip.  895,  899,  908. 

As  to  what  amounts  to  justilicatiim  for  killing  the  plaintilFs  dog,  see 
Wright  V.  JRaniscot,  1  Wms.  Saund.  84,  and  notes. 

It  is  a  defence  that  the  goods  have  been  previously  recovered  in  an  action 
of  replevin  brought  for  the  same  taking.  Gibbs  v.  Cruikshank,  L.  R., 
8  C.  P.  454. 

As  to  defence  on  the  ground  of  the  goods  having  been  seized  as  a  distress 
for  trespass  damage  feasant,  vide  sub  tit.  Replevin  —  Avourry  for  damage 
feasant,  post,  pp.  1087,  1088. 
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ACTION-  FOE  TRESPASS   TO   LAND. 

This  action  does  not  lie  in  respect  of  land  situated  abroad.  Doulton  v. 
Matthews,  4  T.  R.  503 ;  British  S.  Africa  Co.  v.  Companhia  de  MocamUnue, 
(1893)  A.  C.  G02,  D.  P.  ^         J     > 

Evidence  of  2^ossession.'\  In  order  to  maintain  this  action  the  jilaintifr 
ought  to  have  possession,  actual  or  constructive.  Topham  v.  Dent,  6  Bing. 
516.  Any  possession  is  a  legal  possession  as  against  a  wrong-doer.  Graham 
V.  Peat,  l^East,  246;  Foster  v.  Warhlington  Urban,  &c.  Council,  (1906) 
1  K.  B.  648,  C.  A.  A  possession  by  the  incumbent  of  a  chapel  and  vestry 
erected  under  a  Church  Building  Act,  and  vested  in  trustees,  is  sufficient  to 
justify  liim  in^ removing  a  trespasser  from  them.  Jackson  v.  Courtenay,. 
8  E.  &  B.  8;  27  L.  J.,  Q.  B.  37.  But  a  i^erson  who  obtains  possession  by  a 
tresi^ass  cannot  maintain  this  action  against  the  person  whom  he  has  dis- 
possesse;!,  and  who  forcibly  reinstates  himself.  Browne  v.  Dawson,  12 
Ad.  &  E.  624.  A  person  occupying  Crown  lands  under  a  parol  licence  has; 
such  a  possession  as  entitles  him  to  maintain  trespass  a::;ainst  a  wrong-doer. 
Harper  v.  Charlesworth,  4  B.  &  C.  574.  So  persons  exercising  poss'essory 
rights  over  foreshore,  have  a  title  sufficient  against  a  trespasser  without 
produciu'j;  evidence  to  displace  the  title  of  the  CroVu.  Hastings  Cor.  v.  Ivall, 
L.  R.,  19  Eq.  558.  So,  where  overseers  enclose  waste  land  without  consent 
of  the  lord  of  the  manor,  they  may  bring  trespass  against  a  mere  stranger. 
Matson  v.  Cooke,  4  X.  C.  392."  So,  if  a  tenant  hold  over  after  the  expiration 
of  his  lease,  or  incur  a  forfeiture  by  committing  waste  or  otherwise,  yet  if 
the  landlord  permit  him  to  continue  in  actual  possession,  lie  may  maintain 
trespass  against  any  person  entering  upon  him,  and  not  having  a  better 
title  than  himself.  Harper  v.  Charlesworth,  4  B.  &  C.  494,  per  Littledale,  J. : 
Corn.  Dig.  Trespass  (B.  1).  So,  the  outgoing  tenant,  wlio  is  entitled  by 
custom  to  have,  and  to  cut  certain  growing  crops,  and  is  obliged  to  keep  up 
the  fences  until  the  cuttinsr,  has  such  a  possession  as  to  maintain  or  resist  an 
action  of  trespass  qu.  cl.fr.  Griffiths  v.  Puleston,  13  M.  &  W.  358.  Posses- 
sion by  a  servant  is  possession  by  the  master,  although  the  servant  receives 
less  wages  by  reason  of  being  allowed  to  occupy  tlie  premises,  and  the  master 
can  maintain  trespass;  Bertie  v.  Beaumont,  16  East,  33;  but  it  seems  that 
the  servant  cannot.  See  White  v.  Bailey,  post,  p.  929.  So  a  lodger  cannot 
maintain  trespass,  for  the  possession  is  in  the  landlord.  Allan  v.  Liverpool 
L.  R.,  9  Q.  B.  180,  191,  192,  per  Blackburn,  J.  See  also  Monks  v.  Dykes, 
ante,  p.  915,  Bradley  v.  Baylis,  8  Q.  B.  D,  195,  219,j?)e/-  Jessel,  M.R.;  and 
Smith  V.  *S^.  Michael,  Cambridge,  3  E.  &  E.  390,  391,  per  Cur. ;  and  other- 
cases  cited  ante,  ]k  905.  The  only  remedy  the  lodger  has  against  the  landlord 
for  disturbance  of  his  occu]iation  is  for  breach  of  contract  in  not  allowing  him 
to  occupy  his  lodgings.  li.  v.  St.  George's  Union,  L.  R.,  7  Q.  B.  90,  97,  per 
Cockburn,  C'.J. 

Persons  who  have  merely  a  right  to  enter  upon  the  locus  in  quo  for  the 
puri)ose  of  doing  certain  acts,  cannot  maintain  tresjwss.  Therefore  commis- 
sioners of  sewers  under  the  statute  of  23  H.  8,  c.  5,  have  not  such  a  possession 
of  their  works  as  will  enable  them  to  maintain  trcs])ass  for  breaking  down  a 
wall,  or  dam  erected  by  them  across  a  navigable  river.  Newcastle,  Dk.  of  v. 
Clark.  8  Taunt.  602.  So  persons,  who  are  merely  authorized  by  parliament 
to  make  navigable  a  certain  river,  have  no  interest  in  the  soil  of  a  bank 
formed  of  the  earth  excavated  from  the  channel  of  the  river,  so  as  to  entitle 
them  to  support  ti-espass  for  an  injury  to  sucli  bank.  Hollisx.  Goldfinch, 
1  B.  k  C.  205.  But,  where  certain  ])rivatc  individuals  contracted  with  the 
proprietors  of  a  navigation  to  form  a  canal,  and  erected  a  dam  of  earth  and 
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wodcl  upon  a  clcisc,  with  the  permission  of  the  owner,  for  the  i)Ur|jOse  of  coni- 
Itk'tiiig  their  work,  it  was  held  that  they  had  a  suflicient  possession  to 
supjiort  trespass  against  a  wmng-doer.  Dyson  v.  Collick,  5  li.  &  A.  603.  An 
auctioneer  who  enters  into  possession  of  a  house  for  tlie  purpose  of  selling 
fixtures,  cannot  maintain  trespass  qu.  d.fr.;  Davis  v.  Dan/cs,  3  Exch.  435, 
j)er  Cur.  Plaintiff  held  a  close  by  lease  under  tenant  for  life.  Before  the 
expiration  of  it  hy  lapse  of  time,  the  tenant  for  life  died.  The  plaintiff  had 
before  then  locked  the  close  up  and  left  it  unoccupied,  but  did  not  surrender 
it.  Afterwards  he  touk  a  fresh  lease  from  the  remainderman  ;  but  before  he 
had  entered  under  it  the  defendant  committed  a  trespass:  held,  that  the 
plaintiff  could  not  bring  an  action  of  trespass;  fur  his  possession,  in  the 
absence  of  some  act  on  his  part,  could  not  be  jiresumed  after  it  had  ceased  to 
be  lawful,  and  he  had  not  actually  entered  under  the  new  lease.  Brown  v. 
Nothy,  3  Exch.  219.  Tlie  jilaintiff,  A.,  being  owner  of  a  house,  agreed  to  a 
])artiiershi])  with  defendant  B.,  to  be  carried  on  in  part  of  A.'s  house.  The 
firm  was  to  be  charged  with  rent.  The  jiartiiership  continued  from  August 
to  December,  when  it  was  ended  by  notice  from  A.  to  B. :  held,  that  A.  then 
had  such  an  exclusive  jiossession  as  entitled  him  to  sue  B.  in  trespass  for 
entering  afterwards ;  for  B.'s  interest  ended  with  his  partnership.  Benham  v. 
Gray,  5  C.  B.  838.  The  plaintiff,  as  the  manager,  storekeeper,  and  agent  of 
the  defendants,  a  Swedenborgian  society,  became  the  occupier  ot  a  house  of 
which  the  defendants  were  lessees  ;  the  defendants  gave  the  plaintiff"  notice  to 
quit  the  ]iremises,  and  took  ])ossession  of  them :  in  an  action  of  trespass 
brought  by  the  plaintiff  it  was  held  that  he  occupied  the  premises  merely  as 
the  servant  of  the  defendants,  and  that  the  action  was  not  maintainable. 
White  V.  Baihy,  10  C.  B.,  N.  S.  227 ;  30  L.  J.,  C.  P.  253.  A  mortgagor  in 
possession,  or  A.  to  whom  he  let  the  land  after  the  mortgage,  cannot  after 
the  mortgage  has  become  absolute,  maintain  trespass  against  the  mortgagee, 
if  the  latter  have  not  recognized  them  as  his  tenants.  Gibhs  v.  Cruikshanh, 
L.  Pi.,  8  C.  P.  454.  Though  it  would  be  otherwise  where  the  lease  was  made 
under  a  power,  e.g.,  that  given  by  44  &  45  V.  c.  41,  s.  18  (1,  13),  cited  post, 
p.  1058. 

The  occasional  possession  of  the  key  of  a  chapel  in  order  to  preach  there  is 
not  suflicient  to  support  trespass  qa.  cl.  fr. ;  Itevdt  v.  Broiun,  5  Bing.  7. 
The  lay  rector  of  a  church  cannot  maintain  trespass  against  the  vicar,  for 
removing  a  lock  placed  by  the  rector  upon  a  door  leading  into  the  chancel. 
Onfjin  V.  Dvjhton,  5  B.  &  S.  108;  33  L.  J.,  Q.  B.  181,  Ex.  Ch.  But  the 
owner  of  the  freehold  of  a  chapel  aisle,  or  private  or  lesser  chancel,  though 
annexed  to  a  church,  may  maintain  trespass  against  the  vicar,  who  has  com- 
mitted a  similar  act.  Chafman  v.  Jones,  L.  11.,  4  Ex.  273  ;  Norfolk,  Dk.  of 
v.  Arhuthnot,  4  C.  P.  D.  290 ;  5  C.  P.  D.  390,  C.  A.  See  Greenslade  v. 
Darby,  L.  K.,  3  Q.  B.  421.  Immemorial  repair  and  user  of  a  lesser  chancel,, 
is  evidence  that  a  freehold  of  inheritance  in  it,  is  vested  in  those  who  have 
executed  the  rejiairs  and  exercised  the  acts  of  ownership.  Chapman  v.  Jones, 
Norfolk,  Dk.  of  v.  Arhuthnot,  supra.  Proof  of  the  ownership  of  a  several 
fishery  on  the  foreshore  is,  even  against  the  Crown  evidence  of  the  ownership 
of  the  soil.     A.  G.  v.  Emerson,  (1891)  A.  C.  G49,  654,  655,  D.  P. 

Where  the  owner  of  the  soil  has  divested  himself  of  the  exclusive  possession 
of  it,  he  may  still  bring  this  action.  Thus,  the  owner  of  the  soil  of  a  street 
dedicated  to  the  ])ublic,  may  maintain  trespass  for  an  injury  to  the  freehold. 
Lade  v.  Shepherd,  Str.  1004;  Dovaston  v.  Bayiw,  2  11.  IM  527;  2  Smith's 
L.  C. :  see  Guodtitle  d.  Chester  v.  Alker,  1  Burr.  133;  Eviry  v.  Smith,  26 
L.  J.,  Ex.  344 ;  and  jiost,  p.  942 ;  so  also  the  owner  of  a  market ;  Northamp- 
ton, Mayor  of  v.  Ward,  1  Wils.  107.  And  even  where  another  party  has 
exclusive  possession  of  the  surface  for  certain  months  for  the  purpose  of 
pasture,  or  {ut  semhlc)  has  prima  vestura,  yet  the  freeholder  retains  sufficient 
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possession  of  the  undersoil  to  support  trespass  for  digging  lioles ;  but  not  for 
riding  over  it.  Cox  v.  Glue,  5  C.  B.  533.  Where  a  lease  reserves  mines,  and 
the  right  to  work  them,  giving  satisfaction  for  damage,  the  lessor  has  an 
absolute  ownership  of  the  mines,  and  not  a  mere  easement,  and  the  surface 
and  minerals  become  separate  estates,  severed  in  title.  Hamilton,  Dk.  of  v. 
Oraham,  L.  E.  2  H.  L.  Sc.  166.  In  Lonsdale,  El.  of  v.  Eigg,  1  H.  &  N.  924 ; 
26  L.  J.,  Ex,  196,  it  was  held  that  the  lord  of  a  manor  might  brino;  an  action 
of  trespass  against  the  owner  of  a  cattle-gate  for  taking  and  killing  grouse ; 
the  "  cattle-gate  "  there  appearing  to  be  an  hereditary,  customary  tenement, 
holden  of  the  lord  by  fines  for  admittance,  quit  rents,  and  suits  of  court,  but 
entitling  to  rights  only  in  the  nature  of  conimonable  rights. 

Where  A.  brought  an  action  of  ejectment  against  B.,  he  thereby  admitted 
B.'s  possession  of  the  land.     Stanford  v.  Hurlstone,  L.  E.,  9  Ch.  116. 

Evidence  of  possession — property  in  the  soil  not  necessary.']  We  have  seen 
that  an  interest  in  the  soil,  without  an  exclusive  use  of  it,  is  enough  to  support 
trespass.  On  the  other  hand,  exclusive  possession,  without  property  or  interest 
in  the  soil,  is  also  sufficient  for  this  action.  Thus,  one  who  has  the  herbage, 
Co.  Litt.  4  b.  ;  Welden  v.  Bridgeivater,  Cro.  Eliz.  421 ;  Vin.  Ab.  Tres.(H,  1)  •, 
or,  the  vesture  or  pasture  of  a  close,  Co.  Litt.  4  b. ;  Parker  v.  Staniland,  11 
East,  366;  Evans  v.  Roberts,  5  B.  &  C.  837;  Vin.  Ab.  Tres.  (H.  2);  may 
maintain  trespass:  but  it  is  otherwise,  if  the  right  be  not  an  exclusive  one, 
Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  C.  A.  A  persoa  entitled  to  the  exclu- 
sive enjoyment  of  a  crop,  growing  on  land,  during  the  proper  period  of  its  full 
growth,  and  until  it  be  cut  and  carried  away,  may  in  respect  of  such  exclusive 
possession,  maintain  trespass.  Crosby  v.  Wadsworth,  6  East,  609,  per  Ld. 
EUenborough,  C.J. ;  Tompkinson  v.  Russell,  9  Price,  287.  So,  where  a  person 
has  an  exclusive  right  of  digging  turves  :  Wilson  v.  Macreth,  3  Burr.  1824 ; 
or,  a  grant  of  underwood.  Eoe  v.  Taylor,  Cro.  Eliz.  413.  So,  the  owner  of 
a  free  warren  in  alieno  solo,  for  breaking  his  free  warren ;  Dacre,  Ld.  v,  Tebh, 
2  AV.  Bl.  1151 ;  Carnarvon,  El.  of  v.  Villebois,  13  M.  &  W.  313;  but  not  for 
breaking  his  close ;  5  H.  7,  f.  10,  pi.  2,  cited  Welden  v.  Bridgeivater,  supra. 
The  owner  of  a  "  several "  fishery,  even  in  the  soil  of  another,  may  maintain 
trespass,  though  no  fish  are  taken.  Holford  v.  Bailey,  8  Q.  B.  1000.  But, 
not  the  owner  of  a  "  sole  and  exclusive  "  fishery,  except  in  cases  where  those 
words  imjiort  a  several  fishery,  which  after  verdict  thev  will  be  assumed  to 
do.  S.  C,  13  Q.  B.  426,  Ex.  Ch.  And  see  Marshall  v.  Ulleswater  S.  Navi- 
gation Co.,  3  B.  &  S.  732 ;  32  L.  J.,  Q.  B.  139.  Where  a  meadow  is  divided 
annually  amongst  certain  persons  by  lot,  after  their  several  portions  are 
allotted,  each  has  an  exclusive  possession  and  may  maintain  trespass.  Welden 
V.  Bridgeivater,  supra ;  Co.  Litt.  4  a,  48  b ;  Cox  v.  Olue,  5  C.  B.  533,  552. 
A  copyholder  has  such  a  possession  of  the  mines  under  his  land,  as  to  main- 
tain trespass  against  a  stranger  for  taking  coals  though  there  be  no  entry  on, 
or  injury  to,  the  surface.  Leivis  v.  Branthwaite,  2  1>.  &  Ad.  437.  See 
Eardley  v.  Orunville,  3  Ch.  D.  826, 

If  the  possession  be  not  an  exclusive  one,  as  of  common  of  turbary  ;  Wilson 
v.  Macreth,  3  Burr.  1826;  or,  a  mere  easement  arising  from  the  ownership  of 
land ;  Mainwaring  v.  Giles,  5  B.  &  A.  361 ;  case,  and  not  trespass  qu.  cLfr., 
is  the  proper  remedy. 

Evidence  of  pyossession — actual  and  immediate.']  It  must  appear  that  the 
plaintiff  was  in  the  actual  and  immediate  possession  of  the  locus  in  quo  when 
the  trespass  was  committed.  Therefore  an  heir  before  entry  who  has  only  a 
seisin  in  law,  cannot  maintain  tres})ass.  Com.  Dig.  Tres])ass  (B.  3).  Nor,  a 
bargainee  before  entry ;  Id. ;  Barker  v.  Keat,  2  Mod.  251 ;  but  see  Anor^., 
Cro.  Eliz.  46.     Neither,  the  conusee  of  a  fii-e;  Berry  v.  Goodman,  2  Leon. 
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1-17,  <nv/.  ,■  nor,  a  devisee,  Anon.,  2  Muil.  7;  (.leiiry  v.  Iharcrnft,  liridfim. 
Judf^ni.  I'.tS;  nor,  a  surrenderee,  liro.  Al)r.  Surr.  50;  nor,  a  reversioner  after 
the  exjiiratiun  of  an  estate  lor  life  or  years,  Keilw.  1G3  a ;  Com.  Dij^.  Tr('Si)ass 
(B.  3);  nor,  a  lessee  for  years,  Keilw.  1G3  a;  Bac.  Ab.  Leases  (M.);  Ibj'in 
V.  Clark,  14  Q.  B.  05,  73,  per  Pattesou,  J.;  W<d1iii  v.  Hands,  (IH'J.'i)  2  Cli. 
75 ;  nor,  the  assignee  of  a  term ;  Harrison  v.  lilac/churn,  17  0.  B.,  N.  S.  078 ; 
34  L.  J.,  C.  P.  109 ;  can  bring  trespass  before  entry.  Therefore,  a  mortgagee, 
by  demise  for  years,  cannot  bring  tresjiass  against  a  stranger  before  entry; 
Wheele7'  v.  Montefiore,  2  Q.  B.  133 ;  Turner  v.  Canieroiis  Coulbrook  Co.,  5 
Exch.  dS2 ;  nor,  a  parson  before  induction.  Hare  v.  Bicklvy,  Plovrd.  528. 
But,  after  induction,  he  may  maintain  trespass  for  an  injury  to  the  glebe 
lands,  although  he  has  not  made  an  actual  entry  upon  the  part  on  which  the 
trespass  was  conunitted  ;  for  the  act  of  induction  puts  liim  into  possession  of 
part  for  the  whole.  Jiulwer  v.  Jhilwcr,  2  B.  &  A.  470.  By  the  J.  Act,  1873, 
s.  25,  (5)  {anti',  p.  307),  a  mortgagor  entitled  to  the  possession  of  land  may 
maintain  trespass  in  his  own  name,  if  his  mortgagee  has  not  given  notice  I'f 
his  intention  to  enter  into  possession  of  the  land,  or  of  the  receipts  and  profits 
thereof.  But,  tliis  enactment  does  not  apparently  alter  the  previous  law. 
On  the  determination  of  a  lease  at  will,  by  tlie  death  of  the  lessee,  the  lessor 
may  maintain  trespass  before  entry.     Co.  Litt.  02  b. ;  Geary  v.  Dearcroft, 

1  Lev.  202.  And,  there  are  authorities  to  show  that,  where  land  is  let  at 
will  and  a  trespass  is  done  on  tlie  land,  both  the  lessor  and  lessee  may  main- 
tain trespass.     Harper  v.   Charles  worth,  4  B.  &  C.  583,  ^^er  Ilolroyd,  J. ; 

2  Koll.  Ab.  551,  1.  49 ;  Com.  Dig.  Tresp.  (B.  2) ;  Oeary  v.  Bearcroft,  Bridg- 
man's  Judgm.  496,  n.  If  a  lessee  at  will  commit  voluntary  waste,  the  lessor 
may  immediately  maintain  trespass  airainst  him  ;  for  tlie  committing  of  waste 
amounts  to  a  determination  of  the  will.  Shrewsbury's,  Ly.,  case,  5  Kep.  13  b; 
Co.  Litt.  57  a.  Where  trees  are  excepted  in  a  lease  the  lessor  may  maintain 
trespass  qu.  cl.fr.  against  any  one  who  cuts  them  down  ;  for  by  the  exception 
of  tlie  trees,  the  close  on  which  they  grow  is  excepted  also.  Ashmead  v. 
Hanger,  1  Ld.  Raym.  552;  JioUs  v.  Hock,  2  Selw.  N.  P.,  13th  ed.,  1244. 
Actual  possession  at  the  time  of  the  trespass  done  is  sufficient ;  it  is  not  neces- 
sary that  the  ])laiutitT  should  be  in  possession  at  the  time  of  action  brought. 
2  Boll.  Ab.  509,  1.  20.  A  reversioner  cannot  obtain  an  injunction,  to  restrain 
a  trespass,  which  is  not  an  injury  to  the  reversion.  Cooper  v.  Crabtree,  20 
Ch.  D.  589,  C.  A. 

Evidence  of  possession  by  relation,']  Although  to  maintain  this  action  the 
plaintift"  must  have  the  immediate  jjossession  at  the  time  of  the  injury,  yet 
there  are  some  cases  in  which,  by  the  doctrine  of  relation,  the  plaintift'  is 
allowed  to  recover  for  trespasses  committed  at  a  period  when  he  was  not  in 
fact  in  possession.  Thus,  a  disseisee  who  re-entered,  revested  the  possession 
in  himself  ab  initio,  and  might  have  trespass  against  the  disseisor,  or  a 
stranger,  for  any  act  of  trespass  committed  between  the  disseisin  and  the 
re-entry;  2  Boll.  Abr.  550,  1.  7,  554,  1.  39;  Co.  Litt.  257  a;  or,  against  the 
disseisor  for  continuing:  in  possession.  Butcher  v.  Butcher,  7  B.  &  C.  399  ; 
Litchfield  V.  Ready,  5  Exch.  939.  The  entry  of  an  heir  relates  back  to  tlie 
time  of  the  right  of  entry,  so  as  to  support  an  action  against  a  wronj;doer  for 
a  trespass  committed,  after  the  accrual  of  the  right,  and  before  actual  entry; 
Barnett  v.  Guildford,  El.  of,  11  Exch.  19  ;  24  L.  J.,  Ex.  281  ;  so  does  the 
entry  of  the  assignee  of  a  lease;  Anderson  v.  Badcliffe,  E.  B.  &  E.  806;  29 
L.  J.,  Q.  B.  128,  Ex.  Ch.;  or  of  a  mortgagee;  Ocean  Accident,  Src.  Cor.  v. 
Hford  Gas  Co.,  (1905)  2  K.  B.  493,  C.  A.;  even  in  the  case  of  a  second 
mortgage  where  the  first  mortgagee  has  not  intervened.  S.  C.  The  action 
of  trespass  for  mesne  profits  affords  another  instance  of  the  doctrine  of  relation. 
See  that  title,  post,  p.  945. 
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By  stat.  6  A.,  c.  72  (c.  18  in  Ruflf.),  s.  5,  guardians,  trustees,  husbands 
seised  jure  vxoris,  and  tenants  pur  autre  vie,  holding  over  without  consent, 
are  declared  trespassers,  and  made  liable  to  the  parties  entitled,  for  the  profits 
from  the  expiration  of  their  interests. 

Evidence  of  the  oivnership  of  roads,  toastes,  rivers,  walls,  ditches,  etc.]     The 
soil  of  a  highway  or  occupation  road  is  presumed  to  belong  to  the  owner  of 
the  adjoining  inclosed  land,  bisque  ad  medium  filum ;  but  the  presumption 
mav  be  rebutted  by  acts  of  ownership,  &c.     Holmes  v.  Bellingham,  7  C.  B., 
N.  S.  329 ;  29  L.  J.,  C.  P.  132 ;  Beckett  v.  Leeds  Cor.,  L.  E.,  7  Ch.  421 ; 
Harrison  v,  Butland,  Buke  of,  (1893)  1  Q.  B.  142,  C.  A.     The  presumption 
applies  although  ihe  close  conveyed,  is  set  out  by  admeasurement,  and  referred 
to  as  "  all  the  laud  coloured  red  "  on  a  plan   annexed   to  the  conveyance. 
Berridge  v.  Ward,  10  C.  B.,  N.  S.  400 ;  30  L.  J.,  C.  P.  218.     The  rule  is  the 
same  whether  the  adjoining  land  be  freehold,  copyhold,  or  leasehold.     Boe  d. 
Bring  v.  Bearseij,  7  B.  &  C.  304 ;  Boe  d.  Barrett  v.  Kemp,  2  N.  C.  102  Ex. 
Ch. ;  Haynes  v.  King,  (1893)  3  Ch.  439.     It  applies  to  streets  in  a  town. 
S.  C. ;  In  White's  Charities,  (1898)  1  Ch.  659  ;  L.  &  N.  W.  By.  Co.  v.  West- 
minster Cor.,  (1902)  1  Ch.  269.     See  S.  C,  (1904)  1  Ch.  759,  C.  A.;  (1905) 
A.  C.  426,  428,  440,  D.  P.     The  presumption  does  not  apply  to  adjoining 
land,  intended  to  be  used  as  a  highway,  but  not  yet  dedicated  to  the  public. 
Leigh  V.  Jack,  5  Ex.  D.  264,  C.  A.     And  the  soil  will  not  pass  where  it 
appears  from  the  circumstances  at  the  time  of  the  grant  that  such  was  not  the 
intention.     See  Micklethwait  v.  Newlay  Bi'idge  Co.,  33  Ch.  D.  133,  C.  A.  ; 
Beckett  v.  Leeds  Cor.,  L.  R.,  7  Ch.  424,  per  James,  L.J.     Thus,  where  after  a 
turnpike  road  and  two  pieces  of  land  adjoining  had  been  separately  numbered 
in  certain  deposited  plans,  a  conveyance  of  the  two  pieces  of  land  specified 
their  numbers,  but  omitted  all  mention  of  the  number  which  had  been  applied 
to  the  road ;  it  was  held,  that  there  was  a  presumption  that  the  latter  had  not 
been  included  in  the  conveyance.     Salisbury,  Mqs.  of  v.  Qt.  N.  By.  Co.,  5 
C.  B.,  N.  S.  104 ;  28  L.  J.,  C.  P.  40  ;  Blumstead  B.  of  Works  v.  British  Land 
Co.,  L.  R.  10  Q.  B.  16  (no  opinion  given  on  this  point  in  Ex.  Ch.,  Id.  203); 
Bryor  v.  Betre,  (1894)  2  Ch.  11,  C.  A.     See  Mappin  Bros.  v.  Liberty  &  Co., 
(1903)  1  Ch.  118.     See  further  as  to  the  presumption  of  ownershi]),  the  cases 
with  reference  to  rivers,  post,  p.  933.     The  presumption  as  to  the  ownership 
of  strips  of  waste  Imd  adjoining  the  highway  is  the  same  as  that  in  respect  of 
the  highway  itself.    Steel  v.  Brickett,  2  Stark.  468.    If  the  strip  be  contiguous 
to,  or  communicate  with,  open  commons  or  larger  jiortions  of  open  land,  the  pre- 
sumption is  either  rebutted  or  considerably  narrowed ;  for  then  the  evidence  of 
ownership,  which  applies  to  the  larger  portions,  api)lies  also  to  the  narrow  strip 
whicii  comnmnicates  witli  them.     Grose  v.  West,  7  Taunt.  39 ;  Ileadlam  v. 
Hedley,  Holt,  N.  P.  463.     And,  where  the  strip  was  claimed  as  part  of  the 
adjacent  glebe,  proof  of  inclosure  of  other  portions  of  the  same  strip  under 
titles  adverse  to  the  rector,  was  held  admissible  to  rebut  the  presumption.   Boe 
d.  Harrison  v.  Hampson,  4  C.  B.  267.     Upon  a  question  whether  a  piece  of 
waste  land  lying  between  a  highway  and  the  plaintiff's  enclosed  land,  belonged 
to  the  plaintiff,  or  to  the  lord  of  the  manor,  it  was  held,  that  grants  bj^  the  lord 
(if  other  slips  of  waste  land  on  either  side  of  the  same  road,  abutting  on  inclosed 
lands  of  the  lord  himself,  and  of  other  persons,  were  admissible  for  the  purpose 
of  showing  that  the  locus  in  quo  was  part  of  the  waste  of  the  manor,  Avitliout 
showing  continuity.     Bendy  v.  Simpson,  18  C.  B,  831.     If  two  lessees  of  the 
same  lord  (jf  the  manor  lay  claim  to  the  stri]i  as  included  in  their  res]3ective 
demises,  no  presumption  is  said  to  exist  in  favour  of  the  lessee  whose  land  it 
adjoins.     White  v.  Hill,  6  Q.  B.  487.     And,  where  a  road  through  common 
laud   is   set   out  by  commissioners  under  an   inclosure  act,  it   is   doubtful 
whether  the  usual  presumption  as  to  the  right  of  the  owners  of  the  adjoining 
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land  applies.  IL  v.  Edmonton,  1  M.  i^'  IJub.  32;  see  also  Ji.  v.  Wn'i/Jif,  3  B. 
<fe  Ad.  081.  And,  it  seems  that  where  the  herbage  of  a  road  is  vested  by  the 
Inclosure  (Consolidation)  Act,  1801  (41  G.  3,  c.  109),  in  the  owners  of  the 
adjacent  allotments,  no  presumption  arises  that  the  soil  itself  belongs  to  thera. 
li.  V.  Ilatfiild,  4  Ad.  &  E.  15G.  See  also  2  Smith's  L.  C,  11th  ed.,  pp.  1G4 
et  se({. 

Under  tlie  Metropolitan  Management  Act,  1855,  (18  &  19  V.  c.  120)  s.  90, 
"streets  beinj?  highwa}'s,  and  the  pavements,  stones  and  other  materials 
thereof,"  are  vested  in  the  vestry  of  district  board.  This,  however,  applies  to 
the  surface  only,  of  the  street ;  Ilaclcncy  Board  of  Works  v.  Gt.  E.  lit/.,  8  Ap. 
Ca.  087,  092, pe?'Ld.  Watson;  Battcrsca  Vestry  v.  County  of  London,  &c. 
Lighting  Co.,  (1899)  1  Ch.  474,  C.  A.,  following  Tunhridgc  Wells,  Mayor  of 
V.  Baird,  infra,  and  for  so  long  only,  as  the  street  remains  such  ;  if  it  be 
closed,  the  surface  revests  in  the  person,  who  would  have  remained  owner, 
but  for  sect.  9G.  Ilolls  v.  St.  George,  SouthtvarJc,  14  Ch.  D.  785,  C.  A.  And 
the  district  board  cannot  prevent  wires  being  placed  across  the  street,  at  such 
a  height  above  it,  as  not  to  interfere  with  the  traffic.  Wandsworth  District 
Board  of  Works  v.  United  Telephone  Co.,  13  Q.  B.  D.  904,  C.  A. ;  nor  at  a 
deitth  of  2  feet  below  it.  Battersea  Vestry  v.  County  of  London,  &c.  Lighting 
Co.,  supra.  By  the  London  Government  Act,  1899  (02  &  03  V.  c.  14),  s.  4, 
the  powers  and  duties  of  these  metropolitan  vestries  and  district  boards  have 
been  transferred  to  the  new  metropolitan  boroughs  created  by  the  act.  The 
Public  Health  Act,  1875,  (38  &  39  V.  c.  55),  s.  149,  is  similar  in  its  terms,  to 
18  &  19  A",  c.  120,  s.  90,  sujn-a,  and  vests  in  the  urban  authority  the  street, 
and  also  the  pastiiriigc  at  the  sides  of  the  street;  Coverdah  v.  Charlton, 
4  Q.  B.  D.  101,  C.  A.  But  not  the  subsoil  below  the  street ;  Tunhridge 
Wells,  Mayor  of  v.  Baird,  (189G)  A.  C.  434,  D.  P. ;  even  although  the  street 
was  formerly  owned  in  fee  by  turnpike  trustees,  for  the  title  prior  to  the 
vesting  is  immaterial.  Finchley  Electric  IJght  Co.  v.  Finchlcy  Urhan 
Council,  C.  A.,  infra.  The  Local  Govt.  Act,  1888,  s.  11  (0),  vests  main  roads 
and  the  niaterials  thereof,  exce^jt  where  tlie  urban  authority  retain  the  dut}' 
of  repairing  such  road,  in  the  County  Council.  Strips  of  grass,  however, 
bordering  the  metalled  part  of  the  road,  do  not  so  vest.  Curtis  v.  Kesteven 
County  Council,  45  Ch.  D.  504.  The  vesting  under  the  above  section  is 
limited  to  the  area  of  user,  i.e.  "all  the  stratum  of  air  above  the  surface,  and 
all  the  stratum  of  soil  below  the  surface,  which  in  any  reasonable  sense  can 
be  required  for  tlie  jiurposcs  of  the  street,  as  street,  vest  in  and  belong  to  the 
local  authority."  Finchley  Electric  Light  Co.  v.  Finchley  Urhan  District 
Council,  (1903)  1  Ch.  437,  iil,  per  Collins,  M.Pi.  Wlicre  the  road  so  vests 
in  a  i)ublic  body  they  may  remove  encroachments  without  having  taken  any 
legal  juoceedings.  lieynolds  v.  Fresteign  Urlmn  District  Council,  (1890} 
1  Q.  B.  004. 

Fresh  rivers  of  common  right  belong  to  the  owners  of  the  soil  adjacent,  so 
that  the  owners  of  each  side  are  presumed  to  have  the  property  of  the  soil 
and  the  right  of  fishing  usque  ad  medium  filum  aquce.  Bichett  v.  Morris, 
L.  P.,  1  IL  L.  Sc.  47 ;  Fdlcston  v.  Crossley,  18  L.  T.  15,  Feb.  18GS,  Wood, 
V.-C.  A  crown  grant  of  land  describing  it  as  bounded  by  a  (fresh-water) 
creek  or  river,  presumably  includes  half  the  soil  of  it,  ad  medium  jilum  aqua. 
Lord  v.  Sydney,  City  of,  12  ]\Ioo.  P.  C.  473.  So  in  the  case  of  a  private 
grant,  even  although  the  land  which  is  ox]jressed  to  be  granted  is  described 
as  coloured  pink,  and  its  acreage  stated.  Micldethwait  \ .  Xewlay  Bridge  Co., 
33  Ch.  D.  133,  C.  A.  And  whether  its  tenure  be  freehold,  copyhold,  or 
leasehold.  Tilbury  v.  Silva,  45  Ch.  1).  98,  109,  2^er  Kay,  J. ;  Dwyer  v.  Bich, 
Ir.  R.  0  C.  L.  144,  Ex.  Ch.  It,  may,  however,  be  shown  from  the  surrounding 
circumstances  that  the  soil  of  the  river  did  not  pass  by  thej^raut.  Devonshire, 
Dk.  of  V.  Fattinson,  20  Q.  B.  D.  2G3,  C.  A.     See  further  the  cases  on  roads, 
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ante,  p.  932.  The  presumption  does  not  extend  to  the  ownership  of  half  an 
ancient  island  in  the  middle  of  the  river.  Gt.  Torrington,  &c.  Conservators 
V.  Moore  Stevens,  (1904)  1  Ch.  347.  If  a  man  is  owner  of  the  land  on  both 
sides,  by  common  presumption  he  is  owner  of  the  whole  river.  Hale,  de  Jure 
Maris.  Harg.  Law  Tracts,  5.  Where  two  parishes  are  separated  by  a  river, 
the  medium  filum  is  the  presumption  boundary  between  them.  R.  v. 
Landulph,  1  M.  &  Rob.  393.  The  shore  is  presumably  extra-parochial.  E. 
V.  Musson,  8  E.  &  B.  900 ;  27  L.  J.,  M.  C.  100 ;  so  is  the  shore  of  a  tidal 
river.  Bridgewater  Trustees  v.  Booth  cum-Linacre,  L.  R.,  2  Q.  B.  4.  But 
for  civil  parochial  purposes  this  is  now  altered  by  31  &  32  V.  c.  122,  s.  27. 
Proof  that  the  annual  parish  perambulations  proceeded  along  the  banks  and 
shore  of  a  public  navigable  river,  the  neighb  curing  parishes  along  the  same 
shore  having  always  included  the  medzwHi  ^?«</?i  in  their  perambulations,  is 
evidence  that  the  medium  filum  is  the  boundarj^  throughout.  M^  Cannon  v. 
Sinclair,  2  E.  &  E.  53  ;  28  L.  J,,  M.  C.  247.  As  to  the  effect  of  a  grant 
of  land  "  bounded  by  the  seashore,"  see  McJIor  v.  Walmesley,  (1905)  2  Ch. 
164,  C.  A. 

A  wall  has  been  said  to  differ  in  point  of  ownership  from  a  bank ;  being  an 
artificial  edifice,  the  property  is  presumed  to  be  in  him  who  is  bound  to  repair 
it ;  while  the  property  in  a  bank  follows  that  of  the  soil  from  which  it 
is  constructed.  Callis  on  Sewers,  4th  ed.  74 ;  see  Newcastle,  Dk.  of  v.  Clark, 
8  Taunt.  602,  per  Cur.  Where  no  such  liability  or  act  of  ownership  is 
shown,  a  wall,  as  well  as  a  bank,  presumably  follows  the  propeity  of  the  soil. 
If  two  tenants  in  severalty  build  a  party-wall,  one-half  of  the  thickness  of 
which  stands  on  the  land  of  each  (contributed  under  the  old  Metro|)olitan 
Building  Act,  14  G.  3,  c.  78),  the  ^iroperty  in  the  wall  follows  the  property 
in  the  land,  and  the  owners  of  the  land  are  i  ot  tenants  in  common  of  the 
wall,  but  tenants  of  divided  ni'  ieties.  Matts  v.  Hawkins,  5  Taunt.  20;  see 
Murly  V.  M'Dermott,  8  Ad.  &  E.  13S.  But,  in  a  case  to  which  the  Building 
Act  does  not  apply,  and  where  theie  is  no  distinct  proof  of  exclusive  property 
as  to  the  whole  or  part,  the  common  user  of  a  wall  separating  adjoining  lands, 
belonging  to  different  owners  \%  privid  facie  evidence  that  the  wall,  and  the 
land  on  which  it  stands,  belongs  to  the  owners  of  the  adjoining  land  in  equal 
undivided  moieties  as  tenants  in  common.  Cuhitt  v.  Porter,  8  B.  &  C.  257  ; 
see  Standard  Bank  of  British  S.  America  v.  Stokes,  9  Ch.  D.  69  ;  Watson  v. 
Cray,  14  Ch.  D.  192.  A  wall  may  be  a  party-wall  for  such  part  of  its 
height  or  length  as  belongs  in  common  to  two  buildings,  and  not  for  the 
remainder  of  it.  Weston  v.  Arnold,  L.  R.,  8  Ch.  1084;  Knight  v.  Pursell, 
11  Ch.  D.  412.  On  appeal  in  S.  C.  to  the  C.  A.,  the  defendant  disclaimed 
the  right  to  treat  any  part  of  the  wall  as  a  party-wall,  and  the  question 
was  not  argued.  (1880)  W.  N.  104,  T.  S.  As  to  the  dividing  line  of  a  house, 
granted  as  being  "  in  the  occujiatiuu  of  A.  B.,"  see  Fox  v.  Clarke,  L.  R.  9  Q.  B. 
565,  Ex.  Ch.  As  to  ownership  of  the  column  of  air  over  a  room  belonging 
to  A.  which  projects  over  the  land  of  B.,  see  Corhett  v.  Hill,  L.  R.,  9  Eq.  671. 

Where  A.  licensed  B.  to  build  a  bridge  on  his  (A.'s)  land,  and  B. 
covenanted  to  repair  it,  it  was  held  that  the  property  in  the  materials 
of  the  bridge,  when  built  and  dedicated  to  the  public,  continued  in  B., 
subject  to  the  right  of  j)assage  by  the  public;  and,  that  when  severed 
and  taken  away  by  a  wrong-doer,  B.  might  obtain  trespass  for  the 
asportation.  Harrison  v.  Barker,  6  East,  154 ;  see  Spooner  v.  Brewster,  3 
Bing.  136. 

The  rule  with  regard  to  the  jiresumptivc  ownership  of  hedges  and  ditches 
has  been  thus  stated :  where  two  adjacent  fields  are  sejiarated  by  a  hedge  and 
ditch,  tlie  hedge  frimd  facie  belongs  to  the  owner  of  the  field  in  which  the 
ditch  is  not.  If  there  be  two  ditches,  one  on  each  side  of  the  hedge,  then  the 
ownership  of  the  hedge  must  be  shown  by  proving  acts  of  ownership.     Ouy 
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V.  West,  2  Sclw.  N.  P.,  lotli  cfl.,  1244.  No  man  making  a  ditch  can  cut  into 
his  nei^hliour's  soil,  but  usually  he  cuts  to  tiie  extremity  of  his  own  land;  he 
is,  of  course,  bound  to  throw  the  soil  wliich  he  digs  out  upon  his  own  land  ; 
therefore,  if  lie  afterwards  cut  beyond  the  edge  of  the  ditch,  he  cuts  into  his 
neighbour's  land,  and  is  a  trcsjiasser.  Vowles  v.  Miller,  3  Taunt.  138.  The 
land  which  constitutes  the  ditch  is  therefore  pait  of  the  close  on  the  other  side 
of  the  bank.  Per  llolroyd,  J.,  Boe  d.  Pring  v.  Pearsey,  7  B.  &  C.  308.  It 
is  doubtful  if  this  presumiition  extends  to  a  natural  watercjurse ;  see  Marshall 
V.  Taijlor,  (1895)  1  Ch.  G41. 

It  is  said  that  if  A.  plant  a  tree  at  the  extreme  limit  of  his  own  land,  and 
it  extend  its  roots  into  the  land  of  B.,  A.  and  B.  are  tenants  in  common  of 
the  tree  ;  but  if  all  the  roots  grow  in  A.'s  land,  though  the  boughs  shadow 
the  land  of  B.,  the  proi)erty  is  in  A.  Per  Holt,  C. J.,  Waterman  v.  Soper, 
1  Ld.  Raym.  737  ;  B.  M.  P.  85;  2  Roll.  Rep.  255.  According  to  another 
authority,  if  a  tree  grows  in  A.'s  close,  and  its  roots  in  B.'s,  yet  the  body  or 
the  main  part  of  the  tree  being  in  the  soil  of  A.,  all  the  residue  of  the  tree 
belongs  to  him.  Masters  v.  Pollie,  2  Roll.  Rep.  141.  In  a  like  case, 
Littledale,  J.,  ruled,  that  the  tree  belongs  to  him  in  whose  soil  it  was  first 
sown  or  planted.  Holder  v.  Coates,  M.  &  M.  112;  and  see  Id.  n.  The 
property  in  trees  is  in  the  landlord ;  the  property  in  bushes  even  where  they 
have  been  cut  down  by  a  stranger,  in  the  tenant :  therefore  the  landlord 
cannot  trespass  de  bonis,  &c.,  to  recover  the  cuttings  of  the  latter.  Bcrriman 
V.  Peacock,  9  Bing.  384. 

As  to  presumptive  evidence  of  ownership,  vide  ante,  p.  38. 

Acts  of  oivnership.']  The  proof  of  ownership  by  documentarj'-  and  other 
assertions  of  right  is  treated  of  ante,  pp.  53,  54.  Cutting  down  or  plantmg 
trees  is  evidence  of  right  to  the  soil.  Vin.  Ab.  Ev.  (T.  b.  102);  *S'.  Leonards, 
Ld.  v.  Ashburner,  21  L.  T.  595,  cor.  Bramwell,  B.  So  are  the  erection  and 
maintenance  on  the  foreshore  of  fixed  nets,  called  kiddells.  A.-G.  v. 
Emerson,  (1891)  A.  C.  G49,  056 — 60.  See  further  as  to  proof  of  possession 
of  the  soil  by  acts  of  user,  cases  cited  ^jos^,  pp.  998,  999,  sub  tit.  Ad  ion  for 
recovery  of  land.  A  perambulation  made  by  the  lord  is  evidence  of  the 
limits  of  a  manor,  and  it  is  not  necessary  that  any  person  against  whom  it 
operates  siiould  be  present  at  or  know  of  it.  Woolway  v.  Howe,  1  Ad.  &  E. 
114.  Generally  any  act  done  upon  the  land  is  admissible  evidence.  Id.  117. 
And,  such  acts  are  not  evidence  on  the  ground  of  acquiescence,  but  as. 
showing  possession.  Per  Parke,  B.,  in  Jones  v.  Williams,  2  M.  &  W.  328. 
The  acts  of  tenants  may  be  evidence  against  their  reversioners,  where  their 
declarations  are  not.  Tickle  v.  Broiun,  4  Ad.  &  E.  369.  And,  acts  in  one 
place  may  be  evidence  of  ownership  in  another,  where  there  is  a  common 
character  of  locality :  thus,  cutting  timber  in  a  wood  or  close,  is  evidence  of 
title  to  the  whole  wood  or  close;  so  of  a  continuous  hedge,  or  different  parts 
of  the  bed  of  a  river,  &c.  Jones  v.  Williams,  2  M.  &  W.  326;  Neill  v. 
Devonshire,  T)k.  of,  8  Ap.  Ca.  135,  D.  P. ;  Hanbury  v.  Jenkins,  (1901)  2  Ch. 
401,  417.     See  further  ante,  pp.  85,  86. 

Where  the  surface  and  the  minerals  are  several  inheritances  (as  is  conmiou 
in  mining  districts),  the  user  or  ownership  of  one  is  no  evidence  of  property 
in  the  other.  Howe  v.  Qrenfel,  Ry.  &  M.  396;  Rich  d.  Ld.  Oullen  v. 
Johnson,  Str.  1142 ;  Hodgkinson  v.  Fletcher,  3  Doug.  31.  AVorking  in 
one  part  of  a  mine  is  possession  of  the  whole.  Wild  v.  Holt,  9  M.  &  W. 
672.  So,  working  under  part  of  a  demised  tract  of  land  is  evidence  of 
the  possession  of  mines  under  the  whole  tract.  Taylor  v.  Parry,  1 
M.  &  Gr.  604. 

Situation  of  the  premises.]    The  close  on  which  it  is  alleged  that  the 
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trespass  wns  committed  should  be  described  witli  reasonable  certainty  by 
name,  abuttals  or  other  description,  so  that  the  defendant  mny  know  what 
close  is  intended.  The  close  should  be  described  as  it  stood  at  the  time  of 
the  trespass.  Humphrey  v.  L.  &  N.  W.  Ry.  Co.,  7  Kxch.  325.  But,  in  case 
of  a  misdescription,  an  amendment  will  be  allowed  at  N.  P.  on  the  merits. 
Vide  ante,  pp.  291  et  seq. 

Evidence  of  trespass  committed  hy  defendant.']  If  the  landlord,  who  has 
let  apartments  to  the  plaintiff,  exclude  him  from  the  house  and  remove  his 
name  from  the  outer  door,  this  is  evidence  of  a  trespass  committed  by 
breaking  and  entering  the  apartments.  Lane  v.  Dixon,  3  C.  B.  776.  In 
this  case  no  objection  was  taken  as  to  the  possession  of  the  plaintiff  being 
insufficient  to  maintain  trespass.     Vide  ante,  p.  928. 

It  is  a  trespass  to  place  anything  against  the  plaintiffs  wall ;  Gregory  v. 
Piper,  9  B.  &  C.  591 ;  or,  to  shoot  into  the  plaintift''s  land.  Pickering  v. 
Rudd,  1  Stark.  56,  58.  Ld.  Ellenborough,  C.J.,  seems  to  have  regarded  it  as 
uncertain  how  far  trespass  would  lie  for  shooting  over,  or  placing  anything  so 
as  to  overhang,  the  plaintift''s  land  ;  S.  C.  But  trespass  will  lie  for  cariying 
minerals  through  a  tunnel,  500  yards  below  the  surface  of  the  plaintift''s  land, 
and  not  used  by  him.     Eardley  v.  GranciUe,  3  Ch.  D.  826. 

Trespass  lies  against  a  tenant  in  common  with  the  plaintiff  for  destroying 
a  common  wall ;  Cubitt  v.  Porter,  8  B.  Sz  C.  257 :  or,  for  using  it  so  as  to 
exclude  the  plaintiff;  Stedman  v.  Smith,  8  E.  &  B.  1 ;  26  L,  J.,  Q.  B.  314; 
but,  not  for  pulling  it  down  with  intent  to  rebuild  it,  or  for  raising  its  height. 
Cubitt  V.  Porter,  supra.  See  also  Watson  v.  Gray,  14  Ch.  D.  192.  And  it 
lies  against  him  or  his  licensee  for  digging  peat  or  turf,  and  carrying  it  away 
for  his  own  use.  Wilkinson  v.  Haygarth,  12  Q.  B.  837.  And,  for  actual 
expulsion.  Murray  v.  Hall,  7  C.  B.  441.  But,  it  does  not  lie  if  he  take 
away  ihe  whole  profits  of  the  land.  Jacobs  v.  Setoard,  L.  B.,  4  C.  P.  328; 
L.  K.,  5  H.  L.  464.  The  rights  of  the  owners  of  a  party  wall  within  the 
limits  of  the  Metropolitan  Building  Act,  1855,  were  regulated  by  that  Act. 
Standard  Bank  of  British  S.  America  v.  Stokes,  9  Ch.  D.  68.  This 
act  has  been  replaced  by  the  London  Building  Act,  1894,  57  &  58  V. 
cap.  ccxiii. 

'J'respass  lies  against  the  party  who  did  the  trespass  and  all  aiding  him ; 
Com.  Dig.  Tresp.  (C.  1);  and,  a  person  may  become  a  trespasser  by  previous 
command,  or,  where  the  trespass  has  been  committed  for  bis  use  and  benefit, 
by  subsequent  assent.  Barker  v.  Braham,  3  Wils.  377.  But,  in  cases  of 
subsequent  assent,  it  must  appear  that  the  trespass  was  for  his  use.  Wilson 
V.  Barker,  4  B.  &  Ad.  614.  See  ante,  p.  926.  An  infant  cannot  make 
himself  a  trespasser,  either  by  prior  command  or  subsequent  assent.  Co. 
Litt.  180  b  (4) ;  Id.  357  b.  The  same  rule  formerly  prevailed  as  to  a,  feme 
covert ;  Id. ;  but  under  the  Married  Women's  Property  Act,  1882,  s.  1  (2), 
post,  pp.  1175,  1176,  she  may,  it  seems,  to  the  extent  of  her  separate 
property,  render  herself  liable  by  ratification. 

A  master  is  not  liable  for  the  wilful  trespass  of  his  servant.  2  IloU.  Ab. 
553,  1.  25 ;  Chandler  v,  Broughton,  1  Cr.  &  M.  29.  But,  where  he  orders 
his  servant  to  do  an  act,  the  natural  consequence  of  which  is  a  trespass,  and 
the  servant  uses  ordinary  care  in  the  execution  of  the  order,  the  master  is 
liable,  though  be  direct  the  servant  not  to  trespass.  Gregory  v.  Piper,  supra. 
See,  on  the  liability  of  a  master  for  tlie  acts  of  his  servants,  ante,  ]>\).  774  et  seq. 
A  party  is  liable  for  the  acts  of  his  solicitor  on  ))roof  of  retainer;  thus,  A. 
employed  B.,  an  attorney,  to  enforce  payment  of  a  debt ;  B.  directed  his  agent 
to  sue  out  ajusticies  in  the  county  court;  l)cl'ore  the  return  of  the  justicies 
the  debtor  paid  the  debt,  and  costs,  to  B. ;  his  agent,  not  knowing  of  such 
payment,  afterwards  entered  up  judgment  and  sued  out  e.xecution,  under 
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which  the  trespass  was  committerl :  held,  that  both  A.  and  B.  were  liable  as 
tresiiasscrs.  Bates  v.  Filling,  G  B.  it  C.  38.  See  also  Crook  v.  Wriyht,  liy. 
&  M.  Ii78.  A  solicitor  wlio,  as  such,  niisk-ads  tlio  sherift",  by  iiniorsing  on  a 
writ  of  execution  a  direction,  by  which  the  sheriff  is  induced  to  seize  the 
goods  of  a  wronu;  part}',  is  liable  in  trespass.  lioivles  v.  Senior,  8  Q.  Ji.  (J77  ; 
Strattcri  v.  Lawless,  14  Ir.  C.  L.  11.  432.  And  the  judj^munt  creditor  is  also 
liable.  Jarmain  v.  Hooper,  G  M.  &  G.  827;  Morris  v.  Salhcrg,  22  Q.  B.  D. 
G14,  C.  A.  But,  where  the  solicitor  delivers  a  writ  of  execution  to  an  ollicer, 
wlio  executes  it  by  entering  a  house  out  of  the  jurisdiction,  the  solicitor  is 
not  liable,  though  he  may  have  had  reason  to  ];elieve  it  would  be  so  executed. 
Sowell  V.  Champion,  G  Ad.  it  E.  407.  See  further  as  to  the  liability  of  the 
judgment  creditor  for  a  wroni;ful  seizure,  ante,  p.  'J26 ;  and  as  to  the  liability 
of  solicitor,  principal,  and  sheritV  respectively,  acting  under  process  which  is 
either  void  or  irregular,  aide,  p.  91G.  As  to  the  liability  of  a  landlord,  and 
of  his  agent  who  si'^ned  the  distress  warrant  for  the  wrongful  acts  of  the 
bailiff  eiu ployed  to  distrain,  vide  ante,  pp.  908,  i)09.  Where  a  Iiighway  boanl 
ordered  their  surveyor.  A.,  to  remove  an  obstruction  to  an  alleged  highway 
across  the  plaiutitl's  land,  such  order  not  being  within  tlie  powers  conferred 
on  them  by  the  25  &  2G  V.  c.  61,  under  which  they  were  incorporated,  it  was 
held  that  A.  and  all  tlie  members  of  the  board,  who  voted  in  tavour  of  the 
order,  were  liable  to  an  action  of  trespass  for  the-  entry  by  A.  in  consequence 
of  the  order;  Mill  v.  Ihmker,  L.  11.,  9  Kx.  309  ;  on  appeal,  however,  the  Ex. 
Ch.  held  that  the  surveyor  A.  was  liable,  but  gave  no  decision  as  to  the 
liability  of  the  members  of  the  board.     S.  C,  L.  I!.,  10  Ex.  92. 

The  head,  G.,  of  an  executive  department  of  the  government,  is  not  liable 
for  the  wrongful  acts  of  the  oilicials  under  him,  unless  the  act  was  substanti- 
ally that  of  G.  himself;  those  only  who  commit  or  authorize  the  acts  are 
liable,  and  the  authority  of  the  department  atibrds  them  no  justification. 
Baleiqh  v.  Goschen,  (1898)  1  Ch.  73;  Bainhridye  v.  Fostmaster-Gen.,  (190G) 
1  K.  B.  178,  C.  A. 

The  owner  of  animals  mansuctx  natune,  such  as  oxen,  &c.,  is  liable  for 
trespasses  committed  by  them  in  the  land  of  another.  Keilw.  3  b;  Com. 
Dig.  Tresp,  (C.) ;  Ellis  v.  Loftns  Iron  Co.,  L.  K.,  10  C.  P.  10;  see  also,  Lee 
V.  Filei/,  18  C.  B.,  N.  S.  722 ;  34  L.  J.,  C.  P.  212,  cited  ante,  p.  790.  _  But 
where  such  animals,  while  being  driven  along  a  highway,  stray  on  adjoining 
land,  through  defect  of  fences,  their  owner  is  nut  liable,  if  he  remove  them 
within  a  time,  that  is  reasonable,  under  all  the  circumstances.  Goodwyn  v. 
Chevelty,  28  L.  J.,  Ex.  298.  So,  if  without  negligence  of  the  owner  they 
stray  into  a  shop  adjoining  the  street,  along  which  they  are  driven,  he  is  not 
liable.  Tillett  v.  Ward,  10  Q.  B.  1).  17.  As  to  unauthorized  entries  of 
domestic  cats  and  dogs,  see  Read  v.  Edwards,  17  C.  B.,  N.  S.  245;  34  L.  J., 
C.  P.  31.  The  distress  of  an  animal  damage  leasant  is,  so  long  as  the  distress 
is  retained,  a  defence  to  an  action  of  trespass  for  the  same  damage.  Vaspor 
V.  Edwards,  12  Mod.  G58  ;  Boden  v.  Roscoe,  (1894)  1  Q.  B.  G08.  A  jierson, 
from  whose  land  animals /e)'«  natnrx,  as  rabbits,  &c.,  escape,  is  not  liable 
for  such  injury.  Boulston's  case,  5  Rep.  104  b  ;  Cooper  v.  Marshall,  1  Burr. 
259 ;  Beckwith  v.  Shordike,  4  Burr.  2093.  See  further,  ante,  pp.  789  et  seq. 
An  action  will  not  lie  against  a  person,  entitled  to  enter  on  the  land,  for 
forcibly  taking  possession  thereof,  contrary  to  stat.  5  R.  2,  stat.  1,  c.  7 
(c.  8,  Huff'.).     Beddall  v.  Maitland,  17  Ch.  D.  174. 

Trespass  ab  mitic]  Where  the  defendant  enters  under  an  authority  in  law, 
the  plaintiff  may  show  that  he  has  abused  such  authority  and  so  beconie  a 
trespasser  ah  initio  ;  but  a  mere  non-feasance  will  not  be  such  an  abuse  ;  nor 
does  the  subsequent  abuse  of  an  authority  in  fact  (as  a  licence)  make  a 
trespass  ab  initio.     Six  Carpentivs'  case,  8  Pep.  14G  a.     The  distinction  is 
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said  to  be  founded  on  a  presumed  intention,  ab  initio,  to  abuse  the  authority 
given  by  the  law,  and  not  by  the  act  of  the  party ;  but,  it  seems  to  be  founded 
rather  on  the  necessity  of  a  more  stringent  protection  against  the  abuse  of 
l^owers  given  by  hiw ;  whereas,  those  who  vokmtarily  £;ive  powers  cau  limit 
or  recall  them  as  they  please.  A  lessor  who  enters  to  view  waste,  and  does 
damage,  or,  stays  all  night;  a  commoner  who  enters  to  view  his  cattle,  and 
cuts  down  a  tree;  a  man  who  enters  a  tavern,  and  continues  there  all  night 
against  the  will  of  the  landlord ; — are  all  trespassers  ab  initio.  Com.  Dig. 
Tresp.  (C.  2).  So  is  an  officer  of  a  court  who  neglects  to  remove  goods 
attached,  within  a  reasonable  time,  and  continues  on  the  premises  in  posses- 
sion. Heed  V.  Harrison,  2  W.  Bl.  1218;  Aitkenhead  v.  Blades,  5  Taunt.  198. 
See  also  Ladd  v.  Thomas,  12  A.  &  E.  117.  So  the  abuse  of  a  distress  made 
a  trespass  ab  initio  at  common  law;  but  the  stat.  11  Gr.  2,  c.  19,  s.  19, 
provides  that  no  "unlawful  act"  afterwards  done  by  the  distrainor  shall 
make  the  distress  fur  rent  actually  due  unlawful,  or  the  distrainor  a  trespasser 
ab  initio ;  ante,  p.  896.  The  stat.  17  G.  2,  c.  38,  s.  8,  contains  similar 
provisions  in  the  case  of  a  distress  for  poor  rate  due.  In  the  case  of  an 
illegal  distress,  however,  the  statute  affords  no  defence,  and  the  distrainor 
is  a  trespasser  ab  initio.  See  further.  Action  for  illegal  distress,  ante, 
pp.  899  et  seq. 

The  authority  of  process  is,  it  seems,  an  authority  in  law  within  the  rule. 
See  Heed  v.  Harrison,  supra,  which  was  the  case  of  a  bailiff  of  an  inferior 
court,  who  was  in  the  nature  of  a  sherift'.  Com.  Dig.  Tresp.  (C.  2).  But,  an 
irregularity  of  the  sheriff  or  officer  of  a  superior  court  will  not  necessarily 
make  his  act  a  trespass  ab  initio.  Thus,  if  he  illegally  break  a  door,  or 
execute  a  writ  on  Sunday,  yet  the  execution  may  be  valid.  Percival  v. 
Stamp.  9  Exch.  167  ;  23  L.  J.,  Ex.  25.  So,  a  detention  under  an  attachment 
beyond  the  proper  time  does  not  make  the  attachment  by  the  sherifi'  wholly 
illegal.     Smith  v.  Egginton,  7  Ad.  &  E.  167. 

"When  the  plaintiff  relies  on  an  act  which  makes  the  defendant  a  trespasser 
ah  initio,  he  must  reply  to  it  specially  ;  but  where  the  abuse  is  a  substantive 
trespass,  but  not  one  which  makes  a  trespass  ab  initio,  it  must  formerly  have 
been  newly  assigned ;  1  Wms.  Saund.  300  h,  (q) ;  1  Smith's  L.  C,  6th  ed., 
137,  138 ;  Smith  v.  Egginton,  supra ;  and  may  now  be  raised  by  way  of 
amendment  of  the  claim,  or  by  reply,  vide  ante,  p.  310. 

Damages — Injunction.']  In  trespass  for  breaking  and  entering  the  plaintiff's 
house,  evidence  that  the  defendant  at  the  same  time  debauched  the  plaintiff's 
daughter  has  been  allowed,  under  alia  enormia ;  per  Holt,  C. J.,  Hussel  v. 
Corn,  6  Mod.  127 ;  Cas.  temp.  Holt,  699  ;  B.  N.  P.  89.  And  as  such  an 
act  cannot  be  treated  as  special  damage,  and  is  not  necessarily  actionable  in 
itself,  it  seems  jiroperly  matter  of  aggravation,  and  was  so  treated  in  Cock  v. 
Wortham,  2  Selvv.  N.  P.,  2nd  ed.,  1085.  But  it  seems  clear  that  such 
matters  must  now  be  specially  pleaded.  Piules,  1883,  0.  xix.,  rr.  15,  17, 
ante,  p.  309.  The  plaintiff  may  prove  that  his  wife  was  so  terrified  at  the 
trespass  that  she  was  iimnediately  taken  ill,  and  soon  afterwards  died ;  but 
this  evidence  was  held  admissible  for  the  purpose  only  of  showing  how 
outrageous  and  violent  the  trespass  was,  and  not  as  a  substantive  ground  of 
damage.  Huxley  v.  Berg,  1  Stark.  98.  Where  the  plaintiff  declared  for 
breaking  and  entering  her  house,  and,  under  a  false  charge  that  she  had 
stolen  property  in  it,  ransacking  and  searching,  &c. ;  whereby  she  was  injured 
in  her  credit,  it  was  held  that  the  jury  might  give  damages  for  the  trespass 
as  aggravated  by  the  false  charge.  Bracegirdle  v.  Orford,  2  M.  &  S.  77. 
The  jury  may  consider  not  only  the  pecuniary  damage  sustained,  but  also 
the  intention  with  which  the  act  has  been  done,  whether  for  insult  or  injury. 
I'er  Abbott,  J.,  Sears  v.  Lyons,  2  Stark.  318;  Merest  v.  Harvey,  5  Taunt. 
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442;  see  also  Emhlen  v.  Myrs,  G  II.  cS:  N.  TA  ;  .lO  I>.  J.,  Ex.  71;  lidl  v. 
Midland  Ity.  Co.,  10  C.  15.,  N.  S.  287 ;  30  1..  J.,  C.  1'.  273.  For  the  cou- 
timuuice  of  an  obstruction  placctl  b}'  tlie  tlefemlant  on  the  plaintilVK  land,  a 
fresh  action  of  treK])a8s  may  Ijo  broiifilit  dc  die  in  diem,  and  to  sucii  actions 
recovery  in  a  former  action  is  no  defence.  Holmes  v.  Wilson,  10  Ad.  ifc  E. 
r)03;  JJuwi/er  v.  C'oul;  4  C.  B.  230.  V>y  O.  xxxvi.,  r.  58,  "Where  damages 
are  to  be  assessed  in  res|)ect  of  any  continuing  cause  of  action,  they 
shall  be  assessed  down  to  the  time  of  the  assessment."'  See  hereon  ante, 
pp.  295,  771. 

In  trespass  for  cutting  away  ])art  of  the  plaintilf's  land,  tlie  defendant 
is  bound  to  pay  the  value  of  the  land  so  cut  away,  but  not  the  expense  of 
reinstating  it;  for  this  may  be  more  than  the  land  was  ever  worth.  Jones 
V.  (I'oodai/,  8  M.  i^  W.  110 ;  see  also  Wliitham  v.  Kershaw,  16  Q.  B.  D.  613, 
C.  A.  If  a  house  is  pulled  down  by  the  defendant,  the  damages  are  measured 
by  the  reduction  in  the  selling  value  of  the  land.  Semb.,  Ilosking  v.  Phillips, 
3  Exch.  168;  ante,  p.  771.  in  trespass  for  breaking  a  mine  and  taking  the 
plaintiff's  coal,  the  plaintiff  is  entitled  as  against  a  mere  wrong-doer,  to 
the  value  of  the  coal  when  it  first  existed  as  a  chattel,  without  deducting  the 
expense  of  getting  it.  Wild  v.  Jlolt,  9  M.  el'  W.  072.  But,  the  expense  of 
afterwards  bringing  it  to  the  pit's  mouth  must  be  allowed ;  for  the  plaintiff 
cannot  i>rofit  by  tlie  increased  value  caused  by  the  removal.  Morr/an  v. 
Powell,  3  Q.  15.  278;  dcgon  v.  Vina7i,  L.  11,  6  Ch.  742,  700;  PhiUijJs  v. 
Jfom/ra;/,  Id.  770.  See  also  A.-G.  v.  Tomline,  5  Cii.  D.  750  ;  15  Ch.  D.  150, 
(-'.  A.  And  where  there  is  a  hond  fide  disputed  title,  and  no  fraud,  the  jury 
should  give  only  the  fair  value  per  acre,  as  if  the  defendant  had  bought  the 
coal-field  of  the  plaintill.  Wood  v.  Morewood,  3  Q.  B.  440,  n.;  cited  fully 
fost,  \).  980;  Hilton  v.  Woods,  L.  R.,  4  Eq.  432;  Liviw/stone  v.  Rawyards 
Coal  Co.,  5  Ap.  Ca.  25, 1).  V.  See  further  Trotter  v.  Maclean,  13  Ch.  D.  574, 
and  McArthur  v.  Cornwell,(lSd'J.)  A.  C.  75,  J.  C.  Where  the  defendant  has 
drawn  coal  from  his  own  mine  over  the  plaintiff's  adjacent  mine,  the  plaintiff 
is  entitled  to  damages  for  way-leave.  Jeyon  v.  Vivian  &  Phillips  \.  llomfray, 
supra.  So  where  the  defendant  has  tipped  sjioil  from  his  colliery  on  to  the 
ijlaiutifPs  land,  in  estimating  the  damages,  as  to  the  value  of  the  land  so 
covered,  the  use  to  which  it  has  been  applied  must  be  taken  into  account, 
as  well  as  the  diminution  of  the  value  of  the  rest  of  the  ]ilaintilT's  land. 
Whitwhani  V.  Westminster,  &c.  Coke  Co.,  (1896)  2  Ch.  538. 

The  defendant  may  in  mitigation  of  damages,  show  circumstances  which 
he  could  not  have  pleaded  in  justification.  See  Rules,  0.  xxi.,  r.  4,  ante, 
\).  310.  &'CMs,  as  to  matters  which  could  have  been  so  pleaded.  Simmons  v. 
Norton,  7  Bing.  640.  A  recovery  against  a  co-trespasser  not  joined  is  not 
admissible  in  mitigation,  but  should  be  specially  pleaded  in  bar.  Day  v. 
Porter,  2  ]\t.  &  Rob.  151. 

Damages  must  be  assessed  jointly  against  co-trespassers,  vide  ante,  p.  922. 
An  injunction  will  be  granted  to  restrain  the  defendant  from  laying  or 
keeping  ])ipes  on  the  [)laintiff's  land  under  the  highway.  Uoodson  v. 
liicJturdson,  L.  R.,  9  Ch.  221.  See  also  llamsden  v.  Manchester,  i(:c.  Ihj. 
Co.,  1  Ex.  723.  Or  from  being  on  the  highway  for  purposes  other  than  its 
use  as  a  highway.  liicLman  v.  Maisey,  p)ost,  \\.  842.  In  such  case  instead 
of  an  injunction  a  declaration  may  be  granted  that  the  defendant  was  com- 
mitting a  trespass.  JIarrison  v.  Bnthuid,  ])k.  of,  (1893)  1  Q.  B.  142,  C.  A.; 
Llandmlno  Urban  Council  v.  Woods,  (1899)  2  Ch.  705.  And  where  tlie 
l)laiutiff  is  not  injiu'od  by  the  trespass  an  injunction  may  be  refused.  S.  C. 
And  so  even  where  damages  have  been  awarded.  Bihrens  v.  Jliehards, 
(1905)  2  Ch.  614. 
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Defence. 

All  matters  relied  on  in  justification  must  be  j^leaded  specially,  except 
where  there  is  a  statutory  power  to  give  them  in  evidence  under  the  defence 
of  "  not  guilty."     Vide  infra. 

"Where  the  trespass  was  an  entry  to  make  an  unlawful  distress,  recovery 
by  the  plaintift  in  an  action  of  replevin,  is  no  defence.  Qilibs  v.  Cruikshank, 
L.  E.,  8  C.  P.  454. 

As  to  evidence  in  mitigation,  see  cases,  ante,  p.  939. 

Not  guilty  hy  statute.']  By  various  statutes  particular  persons  were 
enabled  to  give  special  matter  in  evidence  under  the  general  issue.  This 
defence  is  reserved  by  Piules,  1883,  0.  xix.,  r.  12,  ante,  p.  309.  See  further 
as  to  how  this  defence  is  to  be  pleaded,  ante,  p.  310,  and  post,  p.  1142.  By 
stat.  56  &  57  V.  c.  Gl,  s.  2  (c),  however,  the  right;  so  to  plead  has  in  many  cases 
been  abolished,  vide  ante,  p.  923,  and  jiost,  pp.  1131,  1132,  and  in  such  cases 
the  defence  must  be  pleaded  specially.  As  to  the  defence  in  case  of  distress 
for  rent  in  arrear,  vide  ante,  p.  899. 

Defence  denying  pi'operty  or  possession.]  Under  this  defence  the  defen- 
dant might  formerly  have  shown  lawful  title  to  possession  in  himself  or 
iu  another  under  whom  he  claims.  Jo7ies  v.  Chapman,  2  Exch.  803,  Ex. 
Ch. ;  and  see  Burling  v.  Bead,  11  Q.  B.  904.  The  defence  put  in  issue 
mere  possession  where  the  defendant  was  a  wrong-doer,  arid  title  where  title 
was  in  dispute.  It  is,  however,  perhaps  doubtful  whether  the  defendant 
must  not  now  plead  specially  title  in  himself,  in  order  to  raise  that  defence. 
Vide  infra,  and  Bullen  and  Leake  on  Pleading,  6th  ed.  p.  936,  n.  (k). 

Defence  of  title  in  the  defendant,  &c.']  Wheie  the  defendant  pleads  title 
in  himself  or  a  third  person  by  whose  command  he  entered,  on  which  issue 
is  joined,  the  issue  is  upon  him.  Pearson  v.  Coles,  1  M.  &  Rob.  20G.  It 
puts  the  defendant  on  proof  of  his  title,  and  denies  the  i)laintiff's  right  of 
possession,  but  has  been  said  to  admit  the  fact  of  his  possession,  and  to  assert 
the  defendant's  right  to  the  possession.  1  AVms.  Saund.  300  a,  (i) ;  Doe  v. 
Wright,  10  Ad.  &  E.  763  ;  but  see  Ewer  v.  Jones,  9  Q.  B.  625,  Erie,  J.  The 
right  of  a  landlord  to  re-enter  and  take  possession  of  premises  on  the  deter- 
mination of  a  tenancy  is  not  affected  by  a  justice's  warrant  for  delivery  of 
possession  having  been  obtained  under  1  &  2  V.  c.  74,  and  the  21  days  thereby 
limited  not  having  expired.  Jones  v.  Foley,  (1891)  1  Q.  B.  730.  The 
defendant  pleaded  title  in  A.  and  entry  by  his  authority ;  held  that,  on  proof 
that  the  defendant  was  receiver,  and  general  agent  of  A.,  a  minor  in  Chancery, 
the  authority  ought  to  be  found.  Ewer  v.  Jones,  9  Q.  B.  623.  Where  the 
plaintiff"  and  the  ])erson  under  whose  authority  the  defendant  justifies  are 
tenants  in  common,  the  defendant  is  entitled  to  judgment.  Benington  v. 
Benington,  Cro.  Eliz.  157;  Jacobs  v.  Seward,  L.  P.,  4  C.  P.  328  ;  L.  P.,  5 
H.  L.  464.  The  declarations  of  the  owner,  after  the  trespass,  are  not  evidence 
for  the  defendant  of  his  authority.     Oarr  v.  Fletcher,  2  Stark.  71. 

Co-tenancy  tvith  the  plaintiff .^  Co-tenancy  with  the  plaintiff  is  no  defence 
if  the  trespass  bv  the  co-tenant  amount  to  an  ouster.  Wilkinson  v.  Haygarth, 
12  Q.  B.  837 ;  Murray  v.  llall,  7  C.  B.  441 ;  Stedman  v.  Smith,  H  E.  &.  B. 
1  ;  26  L.  J.,  Q.  B.  314.  To  remove  the  surface  of  the  land  or  exclude  him 
from  the  use  of  it,  or  to  expel  a  person  put  in  by  the  plaintiff,  is  such  ouster. 
S.  CC.  A  tenant  in  common  is  not  liable  iu  an  action  of  trcs2)ass  or  for 
conversion  at  the  suit  of  his  co-tenant,  if  he  take  away  the  whole  produce  of 
the  land.     Jacohs   v.  Seward,  supra.     In   this   case  the   court   refused  to 
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amend  the  frame  of  tlie  action  into  one  for  au  account  under  stat.  ■[  &  5 
A.  c.  3  (4  A.  c.  Ki,  llutf.),  8.  27,  and  on  appeal,  tlic  refusal  was  held  to  l>e 
rigiit.  It  is  no  defence,  but  only  ground  for  reduction  of  damages,  that  there 
is  a  co-tenant  witii  the  [ilaiutilT  not  joined.  WUkinsoit,  v.  JIayyarth,  12 
Q.  B.  837,  850. 

Disclaimer  and  tender  of  amends."]  The  21  J.  1,  c.  16,  s.  5,  enacts, 
that,  in  all  actions  of  trespass  qu.  cl.  fr.,  wherein  the  defendant  shall 
disclaim  in  his  plea  to  make  any  title  or  claim,  to  the  land  in  which  the 
trespass  is,  by  the  declaration,  supposed  to  be  done,  and  tlie  trespass  be 
by  negligence  or  involuntary,  the  defendant  sliall  be  admitted  to  plead 
a  disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary,  and 
a  tender  or  oiler  of  suflicieut  amends  for  such  trespass,  before  the  action 
brouglit,  wliereupon  or  upon  some  of  them  the  plaintiff  shall  be  enforcetl 
to  join  issue  ;  and  if  the  said  issue  be  found  for  the  defendant,  or  the 
plaintitV  shall  be  non-suited,  the  plaintilf  shall  be  clearly  barred  from  the 
said  action,  and  all  other  suit  concerning  the  same. 

The  trespass  must  be  involuntary,  it  is  not  suilicient  for  it  to  have  been 
committed  by  mistake,  if  it  was  voluntary.  Baseley  v.  Clarkson,  3  Lev. 
37.  The  statute  does  not  extend  to  trespass  de  bonis  asportatis ;  Bailee 
V.  Firas/j,  Stra.  549 ;  and  see  1  M.  &  Cir.  245,  n. ;  nor  to  replevin.  Allen 
V.  Bayley,  2  Lutw.  1594:. 

Justification.']  Where  the  plaintiff  has  joined  issue  on  a  defence  of 
justification,  the  whole  matter  is  put  in  issue,  and  must  be  proved  so  far 
as  it  is  material  to  constitute  a  justification.  Fliillips  v.  Iloicijute,  5 
?>.  &:  A.  220;  Atkinson  V.  Warne,  1  C.  M.  &  11.  827.  See  further  Action 
for  assault,  ante,  pp.  914  el  seq.  It  is  enough  to  jsrove  a  justification 
which  covers  tlie  trespass,  although  it  do  not  cover  mere  matter  of 
aggravation.  Thus,  in  an  action  for  breaking,  entering,  and  expelling,  if 
the  defendant  justify  only  the  breaking  and  entering,  it  is  sufficient ;  for 
the  breaking  and  entering  are  the  gist  of  the  action,  and  the  expulsion  is 
only  matter  of  aggravation.  Taylor  v.  Cole,  S  T.  K.  292 ;  1  H.  lil.  555, 
Ex.  Cli. ;  1  Smith's  L.  C.  6tli  ed.  This  case  was  decided  on  demurrer  to 
the  plea,  and  has  been  cited  to  show  that  expulsion  alone  is  not  a  trespass 
on  the  land,  though  it  may  make  an  entry  a  trespass  ab  initio.  See 
Cubitt  V.  Porter,  8  B.  &  C.  257,  259.  But,  in  Meriton  v.  Coombes,  9 
C.  B.  787  ;  19  L.  J.,  C.  P.  336,  it  was  held  that  expelling  from  a  house  is 
an  injury  in  respect  of  the  house.  As  to  wlien  a  sheriff  can  justify  an 
entry  under  process,  see  Seymayne's  case,  5  Rep.  91,  and  notes  thereto 
in  1  Smith's  L.  C. ;  Harvey  v.  Harvey,  26  Ch.  D.  644,  and  llodder  v. 
Williams,  (1895)  2  Q.  B.  663,  C.  A.  As  to  justification  of  entry  to  abate 
nuisances  see  Jones  v.  Williams,  11  M.  &  W.  176,  cited  ante,  p.  772. 

Where  a  railway  act  authorizes  the  company  to  "  enter  upon,  take  and 
use"  land  under  a  highway  for  the  purpose  of  making  a  tunnel  therein, 
they  cannot  enter  on  the  land  without  paying  the  owner  of  the  soil  {vide 
ante,  pp.  932,  933)  compensation  therefor  under  the  Lands  Clauses  Con- 
solidation Act,  1845.  liamsden  v.  Manchester,  itr.  liy.  Co.,  1  Ex.  723  ; 
Souch  V.  ]'J.  London  By.  Co.,  22  W.  K.  566 ;  Bacon,  V.-C,  iMarch  19, 
1874,  not  Ibllowing  S.  C,  L.  H.,  16  Eq.  108.  So  where  the  company  were 
authorized  to  "appropriate  and  use  the  sub-soil  and  undersurface "  of 
land.     Farmer  v.  City  Jc  Waterloo  By.  Co.,  (1895)  1  Ch.  527. 

Right  of  way.]  The  cases  in  which  the  grant  of  a  way  (ante,  ])p.  38  et 
seq.),  and  the  dedication  of  a  way  to  the  public  (ante,  pp.  831  et  seq.},  will 
be  jiresumed,  have  been  already  stated ;  and  other  cases  ap)>lioable  to  this 
head  will  be  found  under  the  heail   Action  for  disturbamt  of  wai/,  ante, 
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11]).  825  et  seq.  The  defendant  cannot  justity  under  a  right  of  way,  where 
the  alleged  tresfiass  has  been  committed  in  assertion  of  a  claim  of  property. 
Cuhitt  V.  Maxse,  L.  R.,  8  C.  P.  707,  per  Cockburn,  C.J.,  at  N.  P. 

A  defence  of  footway  is  supported  by  proof  of  carriage  way ;  for  the 
latter  includes  the  former.  Fcr  Ld.  Denman,  C.J.,  Davies  v.  Stephens,  7 
C.  &  P.  570.  But  a  right  to  lead  manure  is  not  supported  by  proof  of  a 
footway  and  cattleway ;  for  "  leading "  implies  the  use  of  a  carriage. 
Briinton  v.  Hall,  1  Q.  B.  792.  The  extent  of  the  right  is  in  all  cases  for 
the  jury ;  proof  of  user  for  farming  pm-poses  is  evidence  of  a  right  for  all 
purposes.  Cowling  v.  Higginson,  -i  M.  &  W.  245;  Dare  v.  Heathcote,  25 
L.  J.,  Ex.  245,  cited  ante,  p.  830.  As  to  how  far  the  use  of  an  easement 
granted,  will  be  restricted  to  a  reasonable  use  for  the  purpose  of  the  land, 
in  the  condition  in  which  it  was  when  the  grant  was  made,  see  cases  cited 
ante,  p.  836.  The  grant  of  a  way  may  be  explained  by  evidence  of  the 
state  of  the  j^i'emises,  at  the  time  of  the  grant ;  but  not  by  the  acts  or 
declarations  of  the  parties  before  or  after,  unless  there  be  a  doubt  which 
of  two  ways  was  intended.  Per  Parke,  B.,  Oshorn  v.  Wise,  7  C.  &  P.  761. 
Proof  of  a  public  way  is  not  inconsistent  with  the  fact  that  it  is  also  a 
private  way.  Broumlow  v.  Tomlinson,  1  M.  &  Gr.  484.  Where  the 
defendant  attempted  to  prove  a  public  way  over  the  plaintifiTs  close,  by 
showing  repairs  done  b}'  the  survej^or  of  the  township,  evidence  was  held 
admissible  that  they  were  done  by  agreement  between  the  surveyor  and 
Ijlaintiff's  steward,  and  were  to  be  paid  for  by  the  steward ;  and  the 
])iaintiff  needed  not  to  show  the  steward's  authoritJ^  Ferrand  v.  Milligan, 
7  Q.  B.  730. 

The  time  of  prescription  with  i-egard  to  rights  of  way  is  now  altered  by 
2  &  3  AV.  4,  c.  71,  the  ])rovisions  of  which  have  been  already  stated,  a7ite, 
pp.  827  et  seq.,  where  also  some  of  the  decided  cases  will  be  found.  Sect. 
5  relates  more  particiUarly  to  pleadings  in  actions  of  trespass.  And  see 
the  cases  cited  ante,  pp,  828  et  seq. 

Neither  the  grantor  nor  the  grantee  of  a  private  way  is,  in  the  absence 
of  express  asreement,  bound  to  repair  the  way  granted;  o»<e,  p.  826;  but 
if  the  way  become  foundrous,  the  grantee  may  not  deviate  extra  ciam. 
Taylor  Y.  Whitehead,  2  Doug.  744;  Patterson  v.  Ritchie,  1  M.  &  S.  393; 
1  Wins.  Saund.  322  c,  (3).  The  right  to  deviate  cannot  be  iiresmned  to 
exist,  as  an  incident  to  a  limited  dedication  of  a  highway,  as,  where  a  path 
crosses  a  field  and  the  landowner  has  reserved  the  right  to  plough  up  the 
jiath  with  the  field;  Arnold  v.  Ilolhrooh,  L.  R.,  8  Q.  B.  OO  ;  the  right  to 
deviate  may,  however,  be  annexed  by  prescriptive  enjoyment  to  a  high- 
way where  the  dedication  is  unlimited.  Id.,  p]).  98,  99 ;  2  Wms.  Saund. 
160  h,  (12).  If  a  ])rivafe  way  have  been  obstructed  by  the  grantor.  A., 
the  grantee  may  deviate  over  A.'s  land.  Selhy  v.  Nettle/old,  L.  R.,  9 
Ch.  111.  As  to  the  effect  of  obstruction  by  a  stranger,  see  Dawes  v. 
JTaivkins,  8  C.  B.,  X.  S.  848 ;  29  L.  J.,  C.  P.  343. 

A  ])eison,  H.,  is  entitled  to  go  on  a  highway  only  for  the  purpose  of 
using  it  as  such ;  if  he  use  it  for  any  other  purjioso  he  is  liable  in  trespass 
to  the  owner  of  the  soil,  R.  Thus,  H.  was  so  held  liable,  where  he  went 
on  the  highway  for  the  sole  purpose  of  disturbing  R.'s  right  of  sport,  on 
R.'s  adjoining  lands,  JIarrison  v.  Rutland,  Dk.  of,  (1893)  1  Q.  B.  142, 
(!.  A.;  or  of  watching  trials  of  horses  on  those  lands.  Hickman  v. 
Maiseg,  (1900)  1  Q.  B.  752,  C.  A.  In  such  cases  it  is  material  with 
what  intention  II.  was  using  the  highway.     S.  C. 

Riijht  of  C'oninion.']  On  a  right  of  common  being  set  up  the  jilaintift" 
may  either  deny  the  right  stated,  or  he  may  traverse  the  measure  of  the 
common,    viz.,  that  the   cattle  were  the  defendant's  own  cattle,  and  that 
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tlicy  were  Icvuul  ami  coiuliiirit  (uiilr  anlc,  p.  H'J.'j)  ii[)on  the  iircniiscf;,  and 
coiiiinonal)le  cattle.  Jiobiiisnii  v.  Jtai//ei/,  1  BiiiT.  ;!Jij;  B.  N.  P.  li.'J.  But, 
irailer  tlie  last  rc|ily  tlio  plaiutilt'  would  fail  if  it  aii[iear  that  suiiu;  (jf  the 
cattle  were  tlie  defeiulant's  (•ommonable  cattle  levant  and  couchant ;  fur 
the  number  is  not  material.  1  Wins.  Sauml.  -'MG/,  (2 j ;  K//is  v.  linwlcs, 
Willos,  (i'.jH.  'i'he  ]ilaintifV  in  such  case  should  formerly  have  new  assigned; 
and  it  will  not  be  enough  to  deny  that  aU  the  cattle  were  levant  and 
couchant  ;  for  this  amounts  only  to  a  denial  that  any  were  so.  Bowen. 
V.  JciiUn,  (i  Ad.  1*0  E.  HI  I.  Now  the  idaintilfs  projier  course  is  to  amend 
his  statement  of  claim,  or  rei)ly  specially,  vi(/e  ante,  p.  31U. 

The  plaintilVmay  rejily  an  approvement  of  the  comnn)n,  if  it  be  common 
of  pasture;  Glover  v.  Lane,  3  T.  R.  14");  liobiuson  v.  Dulecp  Sinr/h,  11 
C!h.  D.  798,  C.  A. ;  1  Wms.  Saund.  3G3  b,  (71),  and  vide  ante,  \).  825,  and  by 
custom  there  may  be  apjirovement  in  the  case  of  common  rights,  other 
than  the  right  of  common  of  pasture.  Lascellea  v.  Ld.  Onsloxo,  2  Q.  B.  1). 
483.  See  also  xirlett  v.  Ellis,  7  B.  &  C.  34(5.  So  the  i)laintiif  may  reply 
that  the  common  has  been  enclosed  for  ujiwards  of  20  years ;  and  if  issue 
be  taken  on  this  reply,  and  it  appear  in  evidence  that  part  of  the  common 
has  been  inclosed  for  20  years,  and  that  the  trespasses  were  in  fact  com- 
mitted in  that  jiai't,  the  plaintiff  is  entitled  to  recover  for  such  trespasses, 
th(tngli  the  rest  of  the  common  is  uniuclosed.  Taphy  v.  Wainxoriyld, 
u  B.  Ot  Ad.  395. 

There  are  numerous  rejiorted  cases,  as  to  how  much  of  a  jilea  of  right 
of  common  the  defendant  must  have  proved  in  order  to  succeed  on  the 
issue;  the  large  powers  of  amendment  imw  given  to  the  courts  will  render 
those  cases  of  little  guide  in  future,  and  they  are  therefore  not  quoted  in 
this  edition. 

The  Prescrijition  Act,  1832  (2  &  3  W.  4,  c.  71),  s.  1,  relating  to  the 
acquisition  of  rights  of  common,  itc,  by  long  user,  is  cited  fully  ante,  p.  823  ; 
and  see  sect.  5,  as  to  ]  (leading  such  rights,  ante,  p.  828.  For  the  cases 
decided  on  sect.  1,  see  ante,  pp.  823  et  scq.  Ilighis  in  gross  are  not  within 
the  act.  Shutthnvurth  \.Le  Fleming,  19  C.  B.,  N.  S.  687;  34  L.  J.,  C.  T. 
309.  Therefore,  a  prescriptive  right  of  common  in  gross  in  the  defendant 
and  his  ancestors  cannot  be  ])roved  under  that  act,  and  is  disproved  by 
showing  a  grant  80  years  ago  to  an  ancestor.  ]\^tlcome  v.  Upton,  5  M.  it  W. 
398;  Daviesw  Il'tV/mm.s,  16  Q.  15.  546;  20  L.  J.,  g.  B.  330.  This  would 
now  be  a  cise  for  amendment  at  the  tiial.  But,  an  ancient  grant,  with- 
out date,  is  not  necessarily  at  variance  with  prescrii)tion  ;  for  it  maj^  bo 
anterior  to  legal  memor}',  or  only  confirmatory ;  Addington  v.  Olode, 
2  W.  Bl.  989;  and  this  is  a  question  for  the  jury.     S.  C. 

Where  the  plaintiffs  house  had  been  wrongfully  erected  on  a  common, 
the  defendant,  a  commoner,  cannot  justify  jailling  down  the  house  while 
the  plaintitrs  family  are  in  it,  without  notice  or  a  request  to  move; 
Ferry  v.  FitzJioice,  8  Q.  B.  757  ;  Jones  v.  Jones,  1  H.  >&  C.  1  ;  31  L.  J., 
Ex.  506;  but,  if  he  pull  it  down  after  such  notice  and  request,  the 
defendant  may  justify  under  his  right  of  common.  Davies  v.  Williains, 
supra. 

Licence.l  The  licence  proved  may  be  either  an  express  one,  or  one 
implied  from  circumstances.  The  keeping  oj)en  of  a  house,  in  which  there 
is  a  public  billiard-table,  is  a  licence  in  fact  to  all  persons  to  enter  for  the 
])urposc  ((f  playing.  IHtcham  v.  Bond,  3  (.'amp.  525.  And,  a  defence  of 
licence  may  be  i)roved  by  showing  an  entry  against  the  plaintitrs  will 
under  a  [irovisiou  in  a  lease  that  the  defendant  might  enter  for  non- 
payment of  rent,  and  jilead  leave  and  licence  in  bir  ot  an  action  for  such 
entry.     Kavanagh    v.    Oadge,   7    M.  ^-   Gr.   316.     A  licence  is  in  general 
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revocable,  and  it'  more  than  a  licence  is  intended,  and  any  interest  in  the 
land  or  permanent  easement  is  meant  to  be  passed,  it  must  be  by  deed,  or 
other  proper  conveyance ;  and  a  licence  to  enter  on  land  as  such,  was  not 
at  law  the  less  revocable  because  it  was  given  for  a  valuable  considera- 
tion. Wood  V.  Leadbitter,  13  M.  &  W.  838,  overruling  Tayler  v.  Waters, 
7  Taunt.  374.  But  in  the  latter  case  an  action  will  lie  for  breach  of  con- 
tract in  revoking  the  licence ;  Kerrisun  v.  Smith,  (1897)  2  Q.  B.  445 ;  or 
to  enforce  the  licence  by  specific  performance  or  injunction,  unless  in 
either  case  the  Stat,  of  Frauds,  s.  4,  ante,  p.  312,  were  a  bar  to  the  action, 
by  reason  of  the  licence  amounting  to  an  interest  in  land.  Even  in  such 
case,  however,  where  there  had  been  part  performance,  si^ecific  perform- 
ance was  sometimes  decreed ;  vide  ante,  pp.  319  et  seq.,  and  equitable 
rights  are  now  enforced  by  all  courts.  J.  Act,  1873,  s.  24,  ante,  pp.  306 
et  seq.  A  licensee,  under  a  revocable  licence,  is  entitled  to  reasonable 
notice  of  revocation  of  the  licence.  Mellor  v.  Watkins,  L.  E.,  9  Q.  B. 
400 ;  Aldin  v.  Latimer,  (&c.  Co.,  (1894)  2  Ch.  437.  As  to  what  is  in  such 
case  a  reasonable  notice,  see  Wilson  v.  Tavener,  (1901)  1  Ch.  578  ;  Lowe 
V.  Adams,  (1901)  2  Ch.  698. 

Although  a  mere  licence  is  revocable,  yet,  that  which  is  called  a  licence 
is  often  something  more  than  a  licence,  it  often  comprises  or  is  connected 
with  a  grant,  and  then  the  partj^  who  has  given  it  cannot  in  general  revoke 
it,  so  as  to  defeat  his  grant  to  which  it  was  incident.  Judgment  in  Wood 
V.  Leadbitter,  13  INI.  &  AV.  844,  845.  See  LiforrVs  case,  11  Rep.  46  h.  So, 
a  licence  coupled  with  an  interest  is  not  revocable.  Thus,  where  goods  on 
the  plaintiff's  land  were  sold  to  the  defendant  upon  conditions  of  sale,  to 
which  the  plaintiff  was  a  party,  one  of  them  being  that  the  buyer  should 
be  allowed  to  enter  and  take  the  goods ;  it  was  held  tliat  tliis  licence  was 
irrevocable,  and  that  although  the  plaintiff"  had,  between  the  sale  and  entry, 
locked  the  gates  and  forbidden  the  defendant  to  enter,  yet  the  defendant 
was  justified  in  breaking  down  the  gates  and  entering  to  take  the  goods. 
Wood  V.  Manley,  11  Ad.  &  E.  34.  This  case,  although  the  decision  in  it 
appears  to  have  been  partly  founded  on  the  overruled  case  of  Taylor  v. 
Waters,  supra,  was  recognized  as  good  law  in  the  judgment  in  Wood 
V.  Leadbitter,  supra;  Aklerson,  B.,  there  says,  13  M.  &  W.  853,  "The 
case  was  analogous  to  that  of  a  man  taking  my  goods  and  ])utting  them  on 
his  land,  in  which  case  1  am  justified  in  going  on  the  land  and  removing 
them.  Viu.  Abr.  Trespass,  (it.  a.  2),  pi.  12,  and  Patrick  v.  Colerick,  3  M. 
«&  W.  483."  See  further  on  this  point  Ligcjins  v.  Inge,  7  Bing.  682,  cited 
ante,  p.  841,  and  Gaitssen  v.  Morton,  10  B.  &  C.  731,  in  which  last  case 
it  was  held  that  an  authority  coupled  with  an  interest  was  irrevocable. 
Tliis  is  exjilained  in  Smart  v.  Sandars,  5  C.  B.  895,  917.  It  has  been 
held  that  there  is  no  implied  licence  to  enter  a  house  and  take  goods  sold 
by  the  plaintiir,  the  owner  of  the  house,  to  the  defendant,  and  left  tiiere 
l)y  the  ])laintiff's  consent.  WiUiams  v.  Morris,  8.M.  &  W.  488.  Nor, 
has  an  auctioneer  who  has  been  em])loyed  to  sell  goods  on  the  premises 
of  the  proprietor  such  an  interest  in  the  goods  as  will  make  the  licence  to 
enter  on  the  premises  iri-evocable.  Taplin  v.  Florence,  10  C.  B.  744;  20 
L.  J.,  C.  P.  137.  See  also  Itaffey  v.  Jfrnderson,  17  Q.  B.  574 ;  21  L.  J., 
Q.  B.  49.  A  licence  to  enter  premises  and  seize  goods  thereon  cannot  be 
assigned.      Ex  pte.  Ilawlinys,  22  Q.  B.  1).  193,  C.  A. 

An  accpiiescence  by  the  ])laintilf,  in  the  trespass  upon  an  erroneous 
re])resentation  (to  which  the  defendant  was  a  party)  of  the  legal  obligation 
of  tlic  jilaintiff  to  submit  to  it,  will  not  support  a  defence  of  licence.  Semb. 
Jioper  v.  Harper,  4  N.  C.  20 ;  accord.  Gregsou  v.  Iluck,  4  Q.  B.  737.  It 
is  not  sufficient  to  show  a  licence  by  a  servant  ;  Iloldringshaiv  v.  Hag, 
Cro.  Eliz.  876 ;  nor,   by   a   wife ;   Tayler   v.    Fisher,   Id.   246 ;  nor,   by   a 
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daughter;  Cucic  v.  Wnrthdm,  2  Sehv.  X.  P.,  I'ml  cd.,  1085;  unlaws  the 
circuiiistanccs  of  the  case  t^how  that  the  servant  or  wife  or  daughter 
respectively,  was  the  agent  of  the  party  for  granting  such  licence,  so  as 
to  make  it  the  licence  of  the  master.  A  licence  includes,  as  incident  to 
it,  a  power  to  do  everything  without  which  the  act  licensed  cannot  l>e 
done.  Thus,  if  A.  license  R.  to  enter  his  house  to  sell  goods,  B.  may  take 
necessary  assistance  for  the  purpose  of  selling  the  goods.  Dennett  v.  Grover, 
Willes,  195.  But,  an  authority  from  a  tenant  to  his  landlord,  in  the  absence 
of  the  former,  to  let  the  premises,  will  not  justify  the  landlord  in  entering  tiio 
prenuses  (the  key  being  lust)  through  a  window  by  means  of  a  ladder  in  order 
to  show  tlie  house.     Ancanter  v.  MiJIiii;/,  2  D.  &;  Ky.  714. 

If  a  man  abuse  an  authority  or  licence  which  the  law  gives  him,  liy  which 
he  becomes  a  trespasser  ab  initio,  if  the  defendant  plead  such  licence  or 
authority,  the  ]>laintin"  must  replv  the  abuse  specially.  1  Wms.  Saund.  300, 
h,  (q);  I  Smith's  L.  C,  Glh  ed.,  126,  137,  138. 

Statute  of  Limitation.]  By  the  Limitation  Act,  1G23,  21  J.  1,  c.  16,  s.  3, 
an  action  of  tres[iass  must  be  brought  within  six  years  of  the  cause  of  action. 
Where,  however,  the  cause  of  action  has  been  fraudulently  concealed,  the 
statute  runs  from  the  discovery  only.  BuUi  Coal  Mininr/  Co.  v.  Osborne, 
(1899)  A.  C.  351,  J.  C. ;  and  even  altlioui!;li  the  defendant  took  no  active 
steps  to  prevent  detection,  where  he  intentionally  abstracted  the  coal  of  a 
neighbouring  nnne.  S.  C.  See  further,  ante,  p.  G81.  Where  minerals  have 
been  wrongtuUy,  but  inadvertently  abstracted,  the  statute  has  been  held  to 
apply  to  such  only  as  the  defendant  can  prove  to  have- been  w^orked  more 
than  six  years  belbre  action.     Trotter  v.  Maclean,  13  Cli.  D.  574. 
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In  an  action  of  trespass  for  mesne  profits,  the  plaintilY  may,  by  proper 
defences,  be  called  upon  to  prove — 1,  his  title ;  2,  his  re-entry ;  3,  the  defen- 
dant's liability  by  reason  of  possession;  and  4,  the  amount  of  damages. 
Fcarse  v.  Couker,  L.  1\.,  4  P>x.  92. 

Formerly  this  action  could  not,  except  in  cases  of  landlord  against  tenant, 
be  joined  with  an  action  of  ejectment ;  this,  however,  is  now  altered  by  the 
Rules,  1883,  0.  xviii.,  rr.  1,  2,  and  it  is  now  usual  to  add  a  claim  for  mesne 
profits,  in  an  action  brought  for  the  recovery  of  possession  of  the  land.  The 
cases  therefore  in  which  the  action  for  mesne  profits  is  preceded  l^y  an  action 
for  the  recovery  of  possession  (hereinafter  for  brevity  called  an  action  of 
ejectment),  are  now  infrequent. 

riaintlff's  title.']  Under  a  denial  of  title,  the  judgment  in  a  prior  action 
of  ejectment  is  proof  of  title  for  the  plaintiff ,  against  all  who  are  parties  or 
privies  to  the  judgment,  and  whether  the  judgment  in  ejectment  be  upon 
verdict  or  by  default,  but  from  the  date  of  the  writ  only,  as  there  is  now  no 
claim  therein  from  an  earlier  date.  Sec  Aslin  v.  Parkin,  2  Burr.  0(55 ;  Doe 
V.  Whitcumb,  8  Bing.  4G ;  Wilhinson  v.  Kirby,  15  C.  B.  430;  23  I..  J.,  C.  P. 
224  ;  Fearse  v.  Coaker,  supra.  If  the  plaintiif  seek  to  recover  mesne  profits 
anterior  to  the  date  in  the  writ  in  that  action,  it  will  be  necessary  for  him  to 
give  further  evidence  of  his  title;  B.  N.  P.  87;  Aslin  v.  Farkin,  2  Burr. 
GG8;  Barnett  v.  QuihJford,  El.  of,  11  Exch.  19;  24  L.  J.,  Ex.  281 ;  and  the 
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judgment  therein  is  in  no  case  conclusive  as  evidence  on  an  issue  joined  on  the 
title  to  the  close.  To  be  conclusive  it  must  be  replied.  Doe  v.  Iluddari, 
2  C.  M.  &  n.  316 ;  Matthew  v.  Osborne,  13  C.  B.  919 ;  22  L.  J.,  C.  P.  241 ; 
see  also  Vooght  v.  Winch,  2  B.  &  A.  662.  As  to  proof  of  the  judgmentj  see 
ante,  pp.  107  et  seq.  A  county  court  order  under  19  &  20  V.  c.  108,  ss.  50, 
51,  for  giving  up  possession  of  premises,  made  against  a  person  holding  under 
the  tenant,  and  complied  with  by  him,  was  not  conclusive  evidence  of  title  in 
a  subsequent  action  against  such  person  for  mesne  profits.  Campbell  v. 
Loader,  3  H.  &  C.  520  ;  34  L.  J.,  Ex.  50.  But  it  would  be  otherwise  in  an 
action  of  ejectment  under  51  &  52  V.  c.  43,  s.  59,  vide  ante,  ]i.  205. 

Before  the  C.  L.  P.  Act,  1852,  it  was  held  that  a  judgment  in  ejectment  on 
the  several  demises  of  two  or  more  persons  was  evidence  of  title  for  them  in  a 
joint  action  of  trespass  brought  by  them ;  for  they  may  be  tenants  in  common. 
Ghaniier  v.  Clingo,  5  M.  &  S.  64.  The  judgment  will  not  be  evidence  against 
a  stranger;  and  therefore  a  judgment  in  ejectment  against  a  wife  cannot  be 
given  in  evidence  against  her  husband.  Denn  v.  White,  7  T.  11.  112.  But, 
it  is  evidence  against  a  person  who  comes  into  possession,  after  the  judgment, 
imder  the  defendant  in  ejectment ;  Doe  v,  Whitcomb,  8  Bing.  46  ;  though  not 
against  a  person  merely  shown  to  be  in  possession  without  further  proof  of  privity 
to  the  judgment ;  Doe  v.  Harvey,  8  Bing.  239 ;  and,  it  cannot  be  shown  by  oral 
evidence  that  the  deiendant  came  in  under  the  defendant  in  the  former  action, 
where  it  appears  he  came  in  under  a  written  agreement.  S.  C.  In  a  case 
before  the  C.  L.  P.  Act,  1852,  where,  after  judgment  by  default  against  the 
casual  ejector,  an  action  for  the  mesne  profits  was  brought  against  the 
landlord,  who  had  been  in  the  receipt  of  the  rents  and  profits  from  the  day 
of  the  demise,  Ld.  Ellenborough  ruled  that  the  judgment  was  not  evidence 
against  him,  without  notice  of  the  cjectmeiit;  but,  that  a  subsequent 
promise  by  him  to  pay  the  rent  and  costs  amounted  to  an  admission  that 
he  was  a  trespasser,  and  that  the  plaintifl'  was  entitled  to  the  possession. 
Hunter  v.  Britts,  3  Camp.  455.  13y  the  C.  L.  P.  Act,  1852,  s.  209,  every 
tenant  to  whom  a  writ  for  the  recovery  of  possession  of  land  is  delivered,  or 
to  whose  knowledge  it  comes,  is  bound  to  give  notice  thereof  to  the  landlord 
of  the  land. 

Ptaintiff^s  re-entry.'\  The  plaintiff  should  be  prepared  to  show  entry  into 
the  premises  before  bringing  the  action,  and  this  may  be  proved  by  showing 
an  actual  entry,  or  by  producing  an  examined  (or  office,  vide  ante,  p.  97), 
copy  of  the  writ  of  possession  and  of  the  sheriff's  return.  It  is,  however,  very 
questionable  whether  the  judgment  in  ejectment  is  not,  ^^er  se,  sufficient 
proof  of  such  possession,  as  to  maintain  this  action  as  from  the  date  of 
recovery,  or  of  the  writ,  without  further  proof  of  entr^^  See  Wilkinson  v. 
Kirhy,  16  C.  B.  430;  23  L.  J.,  C.  P.  224.  The  entry  has  relation  to  the  first 
accruer  of  the  title,  so  as  to  entitle  the  plaintiff  to  mesne  profits  from  that 
time.  Barnett  v.  Guildford,  El.  of,  11  Exch.  19  ;  24  J..  J.,  Ex.  281 ;  Litch- 
field V.  Ready,  5  Excb.  939 ;  B.  N.  P.  87,  88. 

Defendant's  possession.']  The  duration  of  ])ossession  must,  it  seems,  be 
proved,  where  the  defendant  lets  judgment  go  by  default.  Ive  v.  Scott,  9 
Dowl.  193;  see  Pearse  v.  Coal-er,  L.  P.,  4  Ex,  92,  98,  per  Kelly,  C.B.  The 
action  has  been  said  to  lie  only  against  the  person  who  is  actually  in  posses- 
sion and  trespassing,  and  therefore  do  not  lie  against  a  lessee,  whose  under- 
tenant holds  over,  after  the  expiration  of  the  lessee's  interest,  /liirnc  v. 
Jlichd/rdson,  4  Taunt.  720.  But  this  doctrine  must  be  qualified ;  for,  where 
defendant  in  ejectment,  K,,  had  i)reviou.sh-  demised  to  A..,  who  underlet  to  B., 
and  1).  wrongfully  held  over,  paying  rent  to  A.,  who  accei)ted  it  under  his 
title  from  K.,  it  was  held  that  all  three  might  be  joined  in  tresi)ass  for  the 
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mesne  piulits,  and  that  the  icconl  in  the  ejectment  against  K.  was  cviilcncc 
against  A.  and  B.  Doe  v.  Harlow,  12  Ad.  &  E.  40.  And,  it  makes  no 
dilVerence  tliat  tlie  under-tenant  helil  over  against  the  will  of  his  lessor; 
/hmdi  rsnu  v.  Squire,  L.  R.,  4  Q.  H.  170 ;  though  in  f)of  v.  Uarhm-,  sitpni, 
Fid.  Dennian,  C.J.,  intimated  a  ditVeient  opinion.  Tlie  defendant  cannot 
defeat  the  action  by  allowing  tliat  he  entered  only  as  agent  for,  and  luidcr 
the  licence  of,  the  defendant  in  e)ectment.  Girdlestone  v.  Porter,  Woodf. 
Land.  &;  Ten.  7th  ed.  fJoS,  (y).  Wliere  the  defendant  was  shown  to  have  a 
lease  of  the  premises,  which  was  not  produced,  and  to  have  paid  a  yearly  rent 
under  that  lease,  this  was  held  by  Kelly,  C.B.,  to  be  evidence  of  possession. 
Pmrse  v.  Cvala-r,  Jj.  R.,  4  Ex.  92,  1)9. 

The  effect  of  the  judgment  in  ejectment  as  evidence  of  the  defendant'd 
possession  seems  to  be  hardly  settled.  In  Pmrse  v.  Conker,  supra,  there  was 
some  evidence,  nlimide,  of  the  defendant's  possession  ;  but  Channell  and 
Cleasby,  BB.,  held  tlial  a  judgment  by  default  in  ejectment  was  evideucL-  that 
the  defendant  named  in  the  judgment  which  embodiid  the  writ,  was  at  the 
date  of  that  writ  tenant  in  actual  ])ossession,  although  the  defendant  was  not 
thereby  estopped  from  showing  that  he  never  was  in  possession  ;  Kelly,  CB., 
however,  relying  on  Ive  v.  Scott,  ante,  p.  940,  held  that  the  judgment  was 
no  evidence  of  the  defendant's  possession  at  all.  Before  the  C.  L.  P.  Act,  1852, 
the  consent  rule  admitted  possession  b)''  the  defendant  at  the  time  of  the 
service  of  the  declaration  ;  but,  if  the  plaintilf  sought  damages  for  an  earlier 
])criod,  he  must  liave  given  further  evidence  of  the  possession.  Dodwell  v. 
(HhhH,  2  C.  il'  P.  61o;  AsUn  v.  Parkin,  2  Burr.  668;  Doe  d.  Evcrs  v. 
ChaVis,  17  (,).  15.  166. 

Damaijcs.']  The  plaintilf  must  be  ]irepared  to  prove  the  value  of  the  mesne 
profits.  In  Pearse  v.  Coaker,  anpra,  the  yearly  lent  paid  was  allowed  to  l)e 
used  to  measure  the  value.  Tlie  jury  are  not,  however,  in  estimating  the 
damages,  confined  to  give  the  mere  rent,  or  annual  value  of  the  premises,  but 
may  give  such  extra  damages  as  they  may  Ihiidv  fit,  as  a  compensation  for 
plaintilt's  trouble,  &;c.  Goodtitle  v.  Toumhs,  3  Wils.  121  ;  Doe  d.  Levi  v.  Roe, 
6  C.  B.  27."),  per  Cresswell,  J.  The  plaintilf  may  also  recover,  as  damages, 
the  costs  of  the  action  of  ejectment;  but,  if  that  action  were  defended  and 
the  costs  taxed,  he  cannot  recover  more  than  such  taxed  costs.  Doc  v. 
FilUtcr,  13  j\I.  \-  W.  47.  The  costs  must  be  laid  as  special  damnge,  and 
l)roved  on  the  trial.  Where  the  damage  laid,  was  that  the  plaintilf  "  incurred 
great  exiiense  in  recovering  possession  of  the  said  land  and  messuage,"  it  was 
lield  that  this  was  sullicient  to  include  the  costs  of  the  ejectment.  Pearse  v. 
Croaker,  supra.  The  jilaiutilf  was  also  entitled  to  recover,  by  way  of 
damages,  the  costs  incurred  by  him  in  a  court  of  error,  in  reversing  the 
judgment  in  ejectment  erroneously  obtained  by  the  defendant.  Noiucll  v. 
Poake,  7  B.  k  C.  404.  And,  the  plaintilf  is  not  restricted  to  the  date  of  the 
writ,  as  the  time  from  whence  he  was  entitled  in  possession,  but  may  also 
recover  the  profits  which  accrued  previously,  if  he  had  title  to  the  premises 
at  the  time,  and  the  defendant  was  in  possession.  See  B.  N.  P.  87.  The 
jury,  however,  are  to  give  damages  only  for  the  time  the  defendant  is  i)roved 
to  have  been  in  possession,  and  since  tlie  plaintilfs  title  accrued.  Stainj- 
nought  v.  Cosins,  Barnes,  456.  Ground-rent  and  other  outgoings,  which 
plaintiff  himself  must  have  paid  if  in  possession,  should  be  deducted  by  the 
iurv  from  the  damages.  Doe  v.  Hare,  2  Cr.  it  M.  14') ;  see  also  McArthur 
v.  'Corinrc//,  (1892)  A.  ('.  75,  J.  C. 

Other  sjiecial  damage  may  be  recovered  if  laid  in  the  statement;  as, 
deterioration  of  the  ])remises  by  waste  or  mismanagement  of  the  defen- 
<lant,  il'c.  See  Cole  on  Ejectment,  p.  830,  Form  No.  391 ;  Din})i  v.  Large, 
3  Doug.  335. 
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Statute   of  Limitation.']       Vide   ante,   p.  945.      Unless   the   statute    is 

pleaded,   profits   for   a   longer   period    than  six   years   may   be    recovered. 
B.  N.  P.  88. 


ACTION   FOR   CONVEESION   OF   GOODS. 

The  action  for  converting  the  plaintiff's  goods  to  the  defendant's  use,  or 
wrongfully  depriving  him  of  the  use  and  possession  of  them,  is  equivalent  to 
the  old  action  of  trover,  by  which  name  it  is  still  commonly  called. 

To  maintain  the  action  there  must  be  an  act  of  conversion,  such  as  must 
amount  to  a  deprivation  of  the  possession,  to  such  an  extent  as  to  be  incon- 
sistent with  the  right  of  the  owner,  and  evidence  an  intention  to  deprive  him 
of  that  right.  Fouldes  v.  WiUoughhy,  8  M.  &  W.  540  ;  Burrouglies  v. 
Bayne,  5  H.  &  N.  296  ;  29  L.  J.,  Ex.  185.  "  And  any  person  who,  however 
innocently,  obtains  possession  of  the  goods  of  a  person  who  has  been  fraudu- 
lently deprived  of  them,  and  disposes  of  them,  whether  for  his  own  benefit  or 
that  of  any  other  person,  is  guilty  of  a  conversion."  Per  Ld.  Chelmsford, 
Fowler  v.  HvJUns,  L.  E.  7  H.  L.  757,  795,  vide  S,  C,  cited  j^ost,  p.  978.  In 
these  cases  the  defendant  was  in  possession  of  the  goods ;  but,  where  the 
jilaintiff  is  left  in  possession  of  the  goods,  he  must  prove  that  his  dominion 
over  them  has  been  interfered  with,  not  in  some  particular  way,  but  altogether ; 
that  he  has  been  entirely  deprived  of  the  use  of  them.  England  v.  Cotuley, 
L.  E.,  8  Ex.  126,  130. 

The  evidence  in  an  action  for  conversion  will  depend  upon  the  issue  joined. 
The  facts  which  constitute  a  complete  title  for  the  plaintiff  in  this  action,  and 
which  must  be  proved  if  denied  by  the  pleadings,  are — 1,  a  general  or  special 
property  in  the  goods ;  or,  as  against  a  wrong-doer,  a  mere  possession  of 
them;  2,  an  actual  or  constructive  possession  or  right  of  possission  ;  and,  3, 
a  wrongful  conversion  by  the  defendant.  In  addition  to  this,  the  plaintiff 
must  prove,  -1,  the  value  or  damages. 

Eoidcnct^  of  general  pmperty.]  The  defence  of  no  property  in  the  ])laintiff, 
means  no  property  as  agamst  the  defendant.  Nicolls  v.  Bastard,  2  C.  ]\I.  t'vr 
E.  65'.t.  "When  the  in-ojierty  in  the  goods  is  put  in  issue,  the  evidence  for  the 
plaiiuiif  will  depend  upon  the  nature  of  his  particular  title.  Where  there  is 
both  a  general  and  a  special  owner,  but  the  general  owner  has  not  transferred 
his  right  to  the  possession,  he  may  still  maintain  this  action;  thus,  where  he 
has  delivered  the  goods  to  a  carrier  or  other  bailee,  and  so  parted  with  the 
actual  possession,  he  may  still  maintain  trover  for  a  conversion  by  a  stranger ; 
for  the  owner  retains  the  possession  in  law,  as  against  a  wrong-doer,  and  the 
carrier  or  other  bailee  is  only  his  servant.  Qordon  v.  Harper,  7  T.  E.  42 ; 
2  Wins.  Saund.  47,  h,  c  (1)  ;  Nicolls  v.  Bastard,  siqyra.  Plaintiff  sold  porter 
in  casks  to  A.,  and  the  casks,  when  empty,  were  to  be  returned  or  kept  at 
invoice  price,  at  the  plaintill's  option :  it  was  held,  that,  when  empty,  the 
plaintiffs  had  such  a  property  and  right  of  possession  as  to  support  trover 
against  the  sherilV  who  seized  and  sold  under  aji.fa.  asainst  A.  Mandc.rs  v. 
Williams,  4  Exch.  339;  ace.  Jelks  v.  llayward,  (1905)  2  K.  B.  460.  And, 
if  the  bailee  of  goods  for  a  special  purpose  transfer  them  to  another  in  con- 
travention of  that  purpose,  the  general  owner  may  maintain  trover  against 
the  transferee,  though  he  l)e  a  bond  fide  vendee,  unless  the  goods  have  been 
sold  in  market  overt.  Wilkinson  v.  King,  2  Camp.  335 ;  Loesckman  v. 
Machin,  2  Stark.  311;  but  see  2  Wms.  Saund.  47  d  (/).     Where  railway 
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wa^^gons  luivu  becii  liired  from  the  ulaiutili's  fur  a  certain  time,  it  was  held 
tliat  the  sherilV  was  not  liable  to  an  action  for  merely  selling  them  under  a 
Ji./".,  bnt  that  he  became  liable,  when  it  ajipcared  that  these  wa^igons  Lad 
l^cen  used  by  the  persons  who  bought  them,  and  worn  by  such  user. 
Lanais/iire  Wa<j(jon  Co.  v.  FUzhnyh,  G  H.  &  N.  502  ;  30  L.  J.,  Hx.  231. 
The  defendant  may  be  liable  for  a  conversion  committed  by  him  before 
the  plainliirs  property  accrued.  Sec  Bristol,  etc.  Bank  v.  Midland  Rrj.  Co., 
■jiosl,  p.  981. 

It  is  laid  down  in  the  old  authorities  that  trover  lies  for  money,  the 
property  in  which  is  in  the  plaintiff,  and  to  the  possession  of  which  he  is 
entitled  in  specie,  though  the  muney  be  not  in  a  bag.  The  difliculty  therein 
suggested  of  recovering  the  specific  coins  by  an  action  of  detinue  {vide  post, 
]\  995),  does  not  arise  in  trover,  which  is  an  action  to  recover  damages  for 
the  conversion  merelv.  Kinaston  v.  Moor,  Cro.  Car.  89 ;  Davis  v.  Dagos, 
Aleyn,  91;  Jenkins  Cent.  207;  3  Salk.  365;  Orton  v.  Butler,  5  B.  &  A. 
G52.  In  I/all  v.  Wood,  Dyer,  22,  in  marg. ;  S.  C,  Cro.  Eliz.  841,  trover  was 
held  maintainable  for  money  given  by  the  plaintiff  to  the  defendant  to  keep, 
though  nut  in  bags.  See  also  Ilaris'  case,  Noy,  128,  and  Ilanherries''  case, 
cited  in  HoUiduu  v.  Illcks,  Cro.  Eliz.  601;  post,  p.  962.  In  S.  C,  in  error. 
Id.  746,  it  was  held  that  the  action  did  not  lie  by  a  master  against  his 
servant,  for  money  received  by  the  servant,  for  corn  sold  by  him  for  his 
master,  for  the  property  in  the  money  was  in  the  servant. 

'i'rovcr  lies  for  a  lost  bank-note  which  the  defendant  has  converted,  though 
part  of  the  proceeds  have  been  jaid  by  liim  to  the  plaintiff;  nor  does  the 
acceptance  of  such  part  waive  the  tort.     Jiuru  v.  Morris,  2  Cr.  &  M.  579. 

This  actiou  does  not  lie  for  anything  savouring  of  the  realty,  as  for  fixtures 
attached  to  the  freehold.  Minshal/  v.  Lloyd,  2  M.  ife  W.  450 ;  see  also  cases 
cited  post,  jip.  968  ct  scg.  But,  an  action  will  lie  for  wrongfully  depriving 
tiie  plaintilf  of  his  right  to  remove  fixtures.  London  &  ]Vestminster  Loan 
Co.  V.  Drake,  6  C.  B.,  N.  S.  798 ;  28  L.  J.,  C.  P.  297.  AVhere  two  persons 
are  apparently  in  possession  of  goods,  the  legal  possession  follows  the  title. 
liamsay  v.  Margrett,  (1894)  2  Q.  B.,  18  C.  A. 

Vesting  of  the  property — Sale  of  goods."]  The  transfer  of  property  in  goods 
on  a  sale  thereof  is  now  governed  by  the  Sale  of  Goods  Act,  1893,  which 
provides  as  follows : — 

Sect.  16. — "  AVhere  there  is  a  contract  for  the  sale  of  unascertained  goods 
no  property  in  the  goods  is  transferred  to  the  buyer  unless  and  imtil  the 
goods  are  ascertained." 

Sect.  17. — (1.)  "  Where  there  is  a  contract  for  the  sale  of  specific,"  see 
sect.  62  (1),  ante,  p.  521,  "or  ascertained  goods  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend  it 
to  be  transferred.  (2.)  For  the  purpose  of  ascertaining  the  intention  of  the 
jiarties  regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
jtarties,  and  the  circumstances  of  the  case."  See  Varley  v.  Whipp,  (1900) 
1  Q.  B.  513. 

Sect.  18. — "  Unless  a  different  intention  appears,  the  following  are  rules 
for  ascertaining  the  intention  of  t!ie  parties  as  to  the  time  at  which  the 
proi)ert3^  in  the  goods  is  to  pass  to  the  buyer. 

"  llule  1. — Where  there  is  an  unconditional  contract  for  the  sale  of  specific 
goods,  in  a  deliverable  state,"  vide  sect.  62  (4),  ante,  p.  522,  "  the 
property  in  the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the  time  of 
delivery,  or  both,  be  postponed. 
"  Rule  2. — Where  there  is  a  contract  for  the  sale  of  specific  goods  and  the 
seller  is  bound  to  do  something  to  the  goods,  for  the  purpose  of  putting 
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them  into  a  deliverable  folate,  the  property  does  not  pass  until  biich 
thing  be  done,  and  the  buyer  has  notice  thereof. 
"  Iiule  3. — Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a 
lieliverable  state,  but  the  seller  is  bound  to  weigh,  measure,  test,  or  do 
some  other  act  or  thing  with  reference  to  the  goods  for  the  purpose  of 
ascertaining  the  price,  the  property  does  not  pass  until  such  act  or  thing 
be  done,  and  the  buyer  has  notice  thereof. 
"riule4. — When  goods  are  delivered  to  the  buyer  on  approval  or  'on 
sale  or  return'  or  other  similar  terms  the  property  therein  passes  to 
the  buyer : — 

"  (a.)  When  he  si:4nifies  his  ajjproval  or  acceptance  to  the  seller  or 

does  any  other  act  adopting  the  transaction  : 
"  (b.)  If  he  does  not  signify  his  approval  or  acceptance  to  the  seller 
but  retains  the  goods  without  giving  notice  of  rejection,  then,  if 
a  time  has  been  fixed  for  the  return  of  the  goods,  on  the  expira- 
tion of  such  time,  and,  if  no  time  has  been  fixed,  on  the  expira- 
tion  of  a  reasonable   time.     AVhat   is  a  reasonable  time  is  a 
question  of  fact. 
"Rule  5.— (1.)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 
future  goods  by  description,  and   goods  of  that  description  and  in  a 
deliverable  state   are   unconditionally   appropriated    to   the   contract, 
either  by  the  seller  with  the  assent  of  the  buyer,  or  by  the  buyer  with 
the  assent  of  the  seller,  the  property  in  the  goods  thereupon  passes  to 
the  buyer.     Such  assent  may  be  express  or  implied,  and  may  be  given 
either  before  or  after  the  appropiiation  is  made : 
"(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the  goods  to 
the  buyer  or  to  a  carrier  or  other  bailee  or  custodier  (whether  named 
by  the  buyer  or  not)  for  the  purpose  of  transmission  to  the  buyer,  and 
does  not  reserve  the  right  of  disposal,  he  is  deemed  to  have  uncon- 
ditionally appropriated  the  goods  to  the  contract." 
Sect.  19. — (1.)  "  Where  there  is  a  contract  lor  the  sale  of  sjiecitic  goods  or 
where  goods  are  subsequently  appiopriated  to  the  contract,  the  seller  may,  by 
the  terms  of  the  contract  or  appropriation,  reserve  the  right  of  disposal  of 
the  goods  until  certain  conditions  are  fultilled.    In  such  case,  notwithstanding 
the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  or 
custtidier  for  the  pur^jose  of  transmission  to  the  buyer,  the  property  in  the 
goods  does  not  jiass  to  the  buyer  until  the  conditions  imposed  by  the  seller 
are  fulfilled." 

If  the  contract  of  sale  be  within  the  S.  of  fi.  Act,  189o,  s.  4,  and  there  be 
no  note  or  memorandum,  acceptance,  or  earnest,  the  contract  cannot  be 
enforced,  but  it  seems  that  it  is  not  thereby  avoided,  and  th:it  the  juoperty 
passes.  Taylor  v.  Gt.  E.  Ii'i/.  Co.,  (1901)  1  K.  B.  774.  See  as  to  when 
the  statute  is  satisfied,  ante,  pp.  527  et  sen.  ^^^  ^^'^^  ^^^*^  '^^  ^^'^'^  ^''^^^  ^'^ 
unascertained  or  "future"  (see  sect.  .5  (1),  ante,  p.  522)  goods,  where  an 
app.ropriation  has  been  made  by  one  party,  in  pursuance  of  an  authority  to 
make  the  election  conferred  by  agreement,  then  by  rule  5  (1),  supra,  the 
property  passes.  Thus,  where  the  plaintilT  agreed  to  purchase  100  quarters  of 
barley  from  K.,  part  of  a  larger  quantity  whicli  he  saw  and  api)rove(l,  and  of 
which  he  took  away  a  sample;  it  was  also  agreed  that  the  piaintitV  should 
send  his  sacks  to  K.,  who  was  to  fill  tlicm  with  the  barley,  and  take  them  to 
the  railway  for  conveyance  to  the  plaintilf ;  the  plaintiff  sent  200  sacks,  and 
K.  filled  155  of  them;  it  was  heM  that  as  soon  as  each  sack  was  filled  with 
barley,  the  i)roperty  in  the  barley  in  the  sacks  Vested  in  the  plaintiff. 
Aldrulfie  v.  Jvhnsoii,  7  E.  \-  15.  H,S5,  900;  2G  L.  J.,Q.  W.  296.  So,  where 
plaintilf  contracted  in  writing  with  a  farmer  for  the  purchase  of  the  whole  of 
liis  next  croj)  of  oil  of  iHjppermint,  after  the  oil  was  made  it  was  bottled  and 


VrsHiifj  <,/  llif  Pr<:i»rt;i.—  Sith  ;f  (ioi.ih.—Snh  «/  f;<,n,/s  J./,  ISOo.     {I'.l 

woiglifil  liy  till-  farintjr  in  Imttlcs  suiiiplieil  by  tlie  ])Iaiiitill',  wliu  lia<l  also 
inado  advances  to  the  farmer  on  account,  it  was  iield  that  trover  lav  bv  the 
plaiiitifV  against  a  subsequent  vendee  of  the  oil,  to  wlioni  tlie  fanner  had 
improperly  sold  it.  ImikjIvii  v.  Jfif/yiits,  4  H.  it  N.  402;  2H  \j.  J.,  Ex.  252. 
Se),  wliere  th(!  cliarterers  of  a  ship  contract  for  the  sn)i|)iy  of  a  cargo  of  wheat 
for  it,  at  -is.  Id.  f.  o.  b.,  the  ]iro]ierty  passes  as  ddivciry  is  made  on  board. 
Colonial  Lisnr.  Co.  of  Neiu  Zealand  v.  Adelaide  Marine  Insur.  Co.,  12  A  p. 
Ca.  12K,  J.  C.  ]{ut,  where  tlie  charterers  sell  a  cnrgo  which  is  to  be  loaded 
on  board  a  ship  for  a  sum  "per  cwt.  c.  &  f.,"  no  property  passes  until  the 
cargo  is  comi)lete;  tlie  part  shipiied  remains  the  ]iroi)erty  of  tlie  seller. 
Anderson  v.  Morice,  1  Ap.  Ca.  71.'!,  1).  P.  The  assent  of  the  buyer  to  the 
ajipropriation  of  particular  goods  may  be  given  by  an  agent,  such  as  a 
whaiiinger  or  warehouseman,  and  may  be  either  expressed  or  implied. 
Campbell  v.  Merxey  DdcIcs  and  Ilarhoiir  Jiourd,  14  C.  15.,  N.  S.  412,  «e/- 
Willes,  J. 

Under  sect.  18,  rule  4  (a),  ante,  p.  950,  where  W.  received  gotnls  from  K. 
"  on  sale  or  return "  and  pledged  them  with  A.,  W.  thereby  did  an  act 
adopting  the  transaction,  and  the  property  passed  to  A.  Kirhham  v.  Atten- 
horoiigh,  (1897)  1  Q.  B.  201,  C.  A.  It  is  otherwise,  however,  where  the  goods 
are  delivered  "On  approbation.  On  sale  for  cash  only  or  return.  Goods  had 
on  approbation  or  on  sale  or  return  remain  the  property  of  K.  until  such 
goods  are  settled  for  or  charged."'  Weiner  v.  QUI,  (1905)  2  K.  1'.  172; 
(1900)  2  K.  li.  574,  C.  A. 

By  sect.  21  (1).  "  Subject  to  the  provisions  of  this  act,  where  goods  are 
sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does  not  sell  them 
under  the  authority  or  with  the  consent  of  the  owner,  the  buyer  acquires  no 
better  title  to  the  goods  than  the  seller  had,  unless  the  owner  of  the  goods  is 
by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell.  (2.) 
Provided  also  that  nothing  in  this  act  shall  affect — (((.)  The  provisions  of  the 
Factor's  Acts,"  vide  post,  pp.  957  et  seq.,  "or  any  enactment  enabling  the 
apparent  owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner 
thereof,-  (/).)  The  validity  of  any  contract  of  sale  under  any  special  common 
law  or  statutory  power  of  sale  or  under  the  order  of  a  court  of  comj^etent 
jurisdiction."  Where  F.,  the  owner  of  goods,  has  given  C.  a  limited  power  of 
selling  them,  and  C.  sells  them  frandulently  to  K.,  an  innocent  buyer,  F.  is 
not  by  his  conduct  precluded  from  denying  C.'s  authority  to  sell,  unless  he 
held  out  C.  as  his  agent  to  sell  the  goods  to  K.  Forqnharson  v.  Kir/fj,  (1902) 
A.  C.  325.     See  ]Vei>ier  v.  Gill,  supra. 

Where  a  seller  has  recognized  the  right  of  his  buyer  to  dispose  of  goods 
remaining  in  the  actual  possession  of  the  seller,  he  cannot  defeat  the  right  of 
a  person  claiming  under  the  buyer,  on  the  ground  that  no  property  passed  to 
the  latter,  by  reason  of  the  want  of  a  specific  appropriation  of  the  <_'oods. 
Woodley  v.  Coventry,  2  H.  &  C.  164;  32  L.  J.,  Ex.  185  ;  accord.  Kniyhts  v. 
Wiffen,  L.  E.,  5  Q.  B.  6G0;  see  also  Henderson  v.  Williams,  (1895)  1  Q.  B. 
521,  C.  A.  But  an  undertaking  by  seller.  A.,  to  deliver  to  B.'s  order,  a 
specific  quantity  of  unascertained  goods,  does  not  j^reveut  A.  from  setting  up 
his  lien  for  unpaid  purchase-money  against  B.'s  buyer.  Farnieloe  v.  Bain, 
1  C.  P.  D.  445. 

The  pro])erty  in  goods  passes  on  a  sale  by  auction,  though  they  are  not 
paid  for;  Scult  v.  England,  2  D.  &  L.  520;  Sweeting  v.  Turner,  \..  P.,  7 
Q.  B.  310.  A  quantity  of  iron  was  to  be  delivered  under  a  a)ntract  that 
certain  bills  outstanding  against  the  seller  should  be  taken  out  of  circulation  : 
a  part  of  the  iron  liad  been  delivered,  but  no  bills  had  been  taken  out  of 
circulation,  and  the  seller  brought  trover  for  the  jnirt  delivered  :  held  that,  it 
being  only  a  conditional  delivery,  and  the  condition  being  broken,  the  action 
might  be  maintained;  andjj*/'  Bayloy,  J.,  "if  a  tradesman  sold  goods  to  be 
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l>aid  for  on  delivery,  and  his  servant,  by  mistalce,  delivers  them  without 
receiving  the  money,  he  may,  after  demand  and  refusal  to  deliver  or  pay, 
bring  trover  for  his  goods  against  the  purchaser."  Bishop  v,  ShiUito,  2 
B.  &  A.  329,  n. ;  Brandt  v.  Bowlhy,  2  B.  &  Ad.  932  ;  see  Bateman  v.  Green, 
I.  R.,  2  C.  L.  166,  Q.  B.  But,  there  may  be  a  contract  for  the  sale  of  goods 
■whereby  the  property  in  them  passes  at  once,  subject  to  a  right  in  the  seller 
to  retain  possession  of  them  until  a  bill  is  paid.  Ex-  j^te.  Middleton,  3  D.  J.  & 
S.  201 ;  33  L.  J.,  Bky.  36.  In  such  case,  however,  the  buyer  cannot  maintain 
trover  against  a  third  person  who  converts  the  goods,  for  the  buyer  is  not 
entitled  to  the  present  possession  of  them.  Lord  v.  Price,  L.  R.,  9  Ex.  54. 
The  property  which  passes  by  the  sale  may  be  divested  by  rescinding  the 
contract.  'I'hus,  where  A.  sold  goods  to  B.,  and  afterwards  and  before  the 
delivery  to  B.,  C.  became  possessed  of  the  goods,  and,  on  being  informed  of 
the  circumstances,  declared  that  he  would  not  deliver  them  to  any  person 
whatever,  it  was  held  that  A.,  having  repaid  B.,  might  maintain  trover 
against  C. ;  the  contract  between  A.  &  B.  being  rescinded,  and  B.  being 
remitted  to  his  former  position.  Pattison  v.  Rohinson,  5  M.  &  S.  105.  Where 
A.  is  indebted  to  C,  and  B.  to  A.,  and  it  is  agreed  between  them  that  B.  shall 
deliver  goods  to  C.  in  satisfaction  of  A.'s  debt,  and  B.  converts  them  to  his 
own  use,  C.  may  maintain  trover  for  the  goods,  though  he  never  had 
possession ;  for  by  the  agreement  the  right  is  in  him.  B.  N.  P.  35.  As  to 
the  effect  on  a  ready  money  sale  of  goods,  of  the  dishonour,  after  the  delivery 
of  the  goods,  of  a  cheque  taken  for  their  price,  see  Loughnan  v.  Barry,  I.  R., 
6  C.  L.  457. 

As  to  the  vesting  of  property  under  bills  of  lading,  see  Action  on  contract 
of  affreightment,  ante,  jjp.  459  et  seq. 

If  general,  where  goods  are  ordered  to  be  made,  so  long  as  the  order  is  not 
executed,  but  only  in  course  of  execution,  no  property  passes  to  the  person 
for  whom  they  are  to  be  made.  Mucklow  v.  Mangles,  1  Taunt.  318  ;  see 
Bellamy  v.  Davey,  (1891)  3  Ch.  540.  In  order  to  pass  the  property  there 
must  in  such  cases  be  a  completion  and  an  acceptance,  or  at  least  an  approval, 
by  the  buyer.  AtJdnson  v.  Bell,  8  B.  &  C.  277,  282,  283,  cited  ante,  p.  585. 
See  also  Girardot  v.  Fitzpatrick,  ante,  p.  543.  In  some  cases,  however,  the 
property  passes  before  tlie  order  is  executed.  Thus,  it  has  been  held  that 
where  A.  agreed  to  build  a  ship  fur  B.,  and  it  was  part  of  the  terms  of  the 
contract,  that  given  portions  of  the  price  should  be  paid  according  to  the 
progress  of  the  work,  the  court  considered  that  tlie  payment  of  these  instal- 
ments api)roi)riated  specifically  to  B.  the  very  ship  in  progress,  and  vested  in 
him  a  ])roperty  in  that  ship.  It  was,  however,  part  of  the  facts  in  this  case 
that  A.  by  assenting  to  the  registration  of  the  ship  as  B.'s  piopertj-,  appropri- 
ated tlie  ship  to  B.,  though  not  complete.  Woods  v.  Russell,  5  B.  &  A.  942. 
A  shipbuilder  contracted  with  P.  to  build  him  a  ship  for  a  certain  sum,  to  be 
paid  by  instalments  as  the  work  proceeded;  the  first  instalment  when  the 
vessel  was  rammed,  the  second  when  she  was  timbered,  &i\  An  agent  for  P. 
was  to  superintend  the  building.  The  vessel  was  built  under  such  superin- 
tendence, all  the  materials  being  approved  by  the  agent  before  they  were  used. 
The  builder  became  bankrupt  before  the  s\\\\)  was  completed;  afterwards  his 
assignees  completed  the  ship.  All  the  instalments  were  paid  or  tendered.  In 
an  action  of  trover  by  P.  against  the  assignee  for  the  ship,  the  court  held,  that, 
on  the  first  instalment  being  paid,  the  property  in  the  portion  then  finished 
became,  by  virtue  of  the  contract,  vested  in  P.,  subject  to  the  right  of  the 
builder  to  retain  such  portion  for  the  purpose  of  completing  the  work,  and 
earning  the  rest  of  the  price,  and  that  each  material  subsequently  added 
Ijecamc,  as  it  was  added,  the  property  of  P.  as  the  general  owner.  The 
judgment  of  the  court  was  given  with  much  doubt,  and  the  approval  of  P.'s 
agent  during  the  Ijuilding  was  regarded  as  an  acceptance  of  the  ship  in  each 


Sale  <)/  Gixxh.—flift  and  Orani.  953 

8ta»e  of  the  work.  Clarke  v.  Spence,  4  Ad.  &  V],  448.  So,  where  the  ship- 
builder gives  the  plaintilV  a  bill  of  sale  of  the  ship,  while  iiicomj)lete,  as  a 
security  for  advances  made  from  time  to  time,  it  was  held  that  the  property  ia 
the  ship  vests  during  the  i)rogrcss.  JRnid  x.  Fuirhanks,  l.'j  (J,  B.  (j'j'J ;  22 
L.  J.,  C.  P.  20G.  In  the  above  case  the  bill  of  sale  was  relied  upuu  as  evidence 
of  the  intention  of  both  parties ;  and,  generally,  it  appears  that  these  decisions 
as  to  ship-building  are  not  exceptions  to  the  rule  of  law,  but  depend  on  the 
intention  of  the  parties  as  shown  by  the  contract,  and  their  acts  done  under  it. 
See  also  Luidhr  v.  BurJinsim,  2  M.  &  W.  ()02;  Goss  v.  Quintnn,  3  M.  iS;  Or. 
82") ;  Wilkins  v.  Rromhead,  6  M.  &  Gr.  0(J3;  Wood  v.  Bdl,  0  E.  &  B.  355, 
Ex.  Ch.;  25  L.  J.,  Q.  B.  321;  Stath  v.  Moore,  11  Ap.  Ca.  350,  D.  P.; 
A)i;/Jo-E(/yptiaii  Navigation  Co.  v.  liennie,  L.  R.,  10  C.  P.  271 ;  and  Id.  571 
in  Ex.  Ch.,  where  no  judgment  was  given.  The  property  in  a  ship  passes,  as 
between  the  vendor,  his  trustee  in  baidcruptcy,  and  the  vendee,  by  a  bill  of 
sale,  although  the  transfer  be  not  registered  as  required  by  the  jNlerchaut 
Shiiijung  Act,  1894.  See  Staphton  v.  Ilayman,  2  M.  &  C.  918;  33  L.  J., 
E.X.  170.  See  also  as  to  such  unregistered  bills  of  sale,  Union  Bank  of 
London  v.  Lenanton,  3  C.  P.  D.  243,  C.  A. 

As  to  vesting  of  ])roperty  where  goods  are  bought  on  the  "hire  system,"  see 
Expte.  Crawcour,  9  Ch.  D.  419,  C.  A.,  and  other  cases  cited  pout,  jtp.  1199, 1200. 

Where  the  buyer  selected  timber  from  felled  trees,  and  marked  the  parts 
purchased,  which  the  seller  was  to  cut  and  deliver,  and  tlie  seller  became 
bankrupt  before  the  cutting,  it  was  held  that  the  whole  jiassed  to  his 
assi^'nees.  Acraman  v.  Morrice,  8  C.  B.  449;  Baker  v.  Gray,  17  C.  B.  4G2  : 
25  L.  J.,  C.  P.  101.     See  Cooper  v.  Bill,  3  H.  Sc  C.  722  ;  34  L.  J.,  Ex.  161. 

Whenever  there  is  a  delivery  of  property,  on  a  contract  for  an  equivalent 
in  money,  or  some  other  valuable  commodity,  not  for  the  return  of  the 
identical  subject-matter  in  its  original  or  an  altered  form,  this  is  a  transfer  of 
property  for  value,  a  sale  and  not  a  bailment.  S.  Australian  Insnr.  Co.  v. 
Randell,  L.  II.,  3  P.  C.  101,  108. 

Gift  and  yrnnt.]  I'y  a  gift  of  goods  the  property  does  not  pass,  unless  the 
gift  be  by  deed  or  instrument  [^semh.,  under  seal,  2  Wms.  Saund.  47  c,  (d),  or 
testamentary,  25  Q.  B.  1).  61],  of  gift,  or  be  executed  by  an  actual  delivery 
of  the  thing  given  to  the  donee;  Irons  v.  Smallpiece,  2  B.  Sc  A.  551 ;  Cochrane 
v.  Moore,  25  Q.  B.  D.  57,  C.  A. ;  see  Douglas  v.  Douglas,  22  L.  T.  127,  E.  T. 
1869,  Ex.  But  an  antecedent  delivery  of  the  thing  alio  intuitu  to  the  donee 
is  sulHcient  ;  see  Cain  v.  Moore,  (189(5)  2  Q.  1>.  283.  And  manual  delivery 
seems  not  to  be  always  necessary,  as  where  P.'s  furniture,  being  in  K.'s 
house,  P.  went  to  the  house,  and  in  a  room  where  some  of  it  was,  gave,  p)er 
verba  de  prxsenti,  all  the  furniture  to  his  daughter,  K.'s  wife,  and  then  left  ; 
this  was  held  to  amount  to  a  suilicieiit  change  of  possession  from  K.  to  his 
wife,  consequent  on  the  gift  to  effectuate  it.  Kilpin  v.  Rapley,  (1892)  1 
Q.  B.  582.  And  it  has  been  said  that  if  A.  in  London  give  J.  S.  his  goods 
at  York,  and  another  take  them  away  before  J.  S.  obtains  actual  possession, 
J.  S.  may  maintain  trover  or  trespass  for  them.  Br.  Abr.  Trespass,  303  ; 
Hudson  V.  Hudson,  Latch.  214  ;  2  Wms.  Saund.  47  h,  (I),  (d).  If  A.  in 
his  lifetime  give  to  B.  a  security  (as  a  policy  of  insurance  or  a  railway 
debenture)  for  B.'s  use  and  benefit,  and  B.  takes  possession  of  it,  A.'s  executors 
cannot  sue  for  recovery  of  the  deed  ;  for  the  property  in  the  paper  jxissed, 
though  such  a  gift  was  ineftectual  at  law  for  translerring  any  legal  interest  in 
the  security  as  such.  Bummcns  v.  Jfare,  1  Ex.  D.  169,  C.  A.,  following 
Barton  v.  Gainer,  3  H.  &  N.  387  ;  27  L.  J.,  Ex.  390  ;  where  the  form  of 
action  was  detinue.  The  same  delivery  is  required  for  a  gift  as  to  make  a 
good  donatio  mortis  causa  ;  Irons  v.  Smallpiece,  ante,  p.  953";  as  to  what 
amounts  to  such  delivery,  actual  or  constructive,  see  further  1  Wms.  Exors., 
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lOtli  ed.  pp.  593  et  seq.  A  grant  of  goods  to  A.  passes  the  property  at  once 
without  any  act  of  assent  by  P>.,  even  although  the  deed  creates  an  onerous 
trust.  Siggers  v.  Eoans,  5  E.  &  B.  367  ;  2-i  L.  J.,  Q.  13.  305.  See  also  other 
cases  cited  ante,  p.  726,  and  L.  tfe  County  Banhing  Co.  v.  L.  &  River 
Plate  BanJi,ante,  p.  660.  But  A.  may  make  refusal  in  pais,  nnd  by  that  the 
l^ropertyiu  A.  will  be  divested.  Butler  and  Bahers  case,  3  Rep.  26  b  ;  Stand- 
ing V.  Bowring,  31  Ch.  D.  282,  C.  A.  The  same  principles  apply  where  the 
grantee  is  shown  to  have  declined  to  accept  the  goods  except  as  a  loan  ;  this 
negatives  the  evidence  of  gift.  See  Hill  v.  Wilson,  L.  R.,  8  Ch.  888,  896.  A 
conveyance  of  goods  to  the  "  C.  I.  k  A.  Co.,"  under  which  style  the  defendants 
carried  on  their  business  as  money  lenders,  was  held  to  pass  tlie  property  in 
the  goods  to  them.  Maufihim  v.  Sliarpe,  17  C.  B.,  N.  S.  443  ;  34  L.  J.,  C.  P. 
19  ;  accord.  Simmons  v.  Wvodward,  (1892)  A.  C.  100,  D.  P.  The  mortgao^ee 
of  goods  is  the  absolute  owner  at  law;  Maugham  v.  Sharpe,  supra.  And  so 
also  where  the  mortgage  is  to  be  absolute  only  on  conditions,  e.g.,  those  in 
the  Bills  of  Sale  Act,  1882,  s.  7,  and  sched.,  and  these  have  been  fulfilled. 
Johnson  v.  Diprose,  (1893)  1  Q.  B.  512,  C.  A.  A  tender  of  principal,  interest, 
and  costs  after  the  date  for  payment  does  not  divest  the  mortgagee's  property 
in  the  goods  ;  the  mortgagor's  only  remedy  is  an  action  for  redemption,  and, 
on  taking  the  account,  damages  to  the  goods  caused  by  the  mortgagee's  negli- 
gence are  recoverable.  S.  C.  A  mortgage  of  goods  can  be  made  without 
deed.  Pieeves  v.  Capper,  5  N.  C.  136  ;  Flory  v.  Denng,  7  Exch.  581  ;  21 
L.  J.,  Ex.  223.  In  the  case  of  a  contract  of  a  pledge  the  delivery  of  the 
goods  need  not  be  contemporaneous  with  the  advance  of  the  money  ;  it  is 
sufticient  if  they  are  subsequently  delivered  under  the  contract.  Jlilton  v. 
Tucker,  39  Ch.  D.  669.  A  gift  made  by  an  infant,  by  delivery,  is  good. 
Taylor  v.  Johnson,  19  Ch.  D.  603.  A  lunatic,  as  found  by  iuquisition,  cannot 
while  it  remains  in  force,  even  during  a  lucid  interval,  make  a  valid  deed 
disposing  of  his  property.  In  re  Walker,  (1905)  1  Ch.  160,  C.  A.,  following 
Bererley's  Case,  4  Rep.  123  h.  The  donor  of  a  voluntary  gift,  obtained  by  an 
innocent  misrepresentation  of  fact  by  the  donee,  may  recover  it  on  discovery 
of  the  mistake.     In  re  Gluhb,  (1900)  1  Ch.  354. 

A  grant  of  goods  not  in  existence,  or  not  belonging  to  the  grantor  at  the 
time  of  executing  the  deed  of  grant,  was  void  at  law,  until  the  grantor  ratified 
the  grant,  by  some  act  done  by  him,  with  that  view,  after  he  had  acquired 
the  property  therein.  Ltinn  v.  Thornton,  1  C.  B.  379.  In  equity,  however, 
a  contract  which  engaged  to  transfer  to  a  purchaser  or  mortgagee,  propert}^  of 
which  the  vendor  or  mortgagor  was  not  possessed  at  the  time,  transferred  the 
beneficial  interest,  immediately  on  the  property  being  acquired  by  him ; 
Holroyd  V.  Marshall,  10  H.  L.  C.  191  ;  33  L.  J.,  Ch.  193 ;  and  this  right  is 
now,  under  the  J.  Act,  1873,  s.  24,  ante,  pp.  306,  307,  enforced  in  all  courts. 
Thus,  a  grant  of  the  stock-iu-trade  ;  Lazarus  v.  Andrade,  5  C.  P.  D.  318  ; 
or,  of  growing  cro])s  ;  Clements  v.  Matthews,  11  Q.  ]5.  D.  808,  C.  A.,  "  then 
on,  or  thereafter  to  be  on  the  premises.  A.."  will  pass  th';  ])roperiy  in  the 
stock,  or  cro]-is  when  there.  See  also  Official  lleceiver  v.  Tailhy,  13  Aj).  Ca. 
523,  D.  P.  ;  In  re  Turcan,  40  Cli.  1).  5,  "C.  A.  But  tiic  contract  must  itself 
purport  to  convey  the  interest  in  the  propertj',  for  a  mere  licence  to  seize  will 
confer  no  interest  before  seizure.  Ileere  v.  Whitihore,  and  Martin  v.  Id.,  4 
D.  J.  &:  S.  1 ;  33  L.  J.,  Ch.  63.  In  such  case  the  jirojierty  passes  on  seizure ; 
Jlope  V.  Ilayley,  5  E.  &  B.  830;  25  L.  J.,  Q.  15.  155  ;  Carr  v.  Allatt,  27  L.  J., 
Ex.  .■)85 ;  and  is  not  then  subject  to  the  execution  of  the  judgment  creditor  of 
the  assignor.  Chidcll  v.  Oalsworthy,  6  C.  B.,  N.  S.  471.  But  where  the 
licence  to  seize  after-acquired  property  is  <>iven  to  secure  a  debt,  the  licensee 
cannot  .seize  goods  acquired  subsequently  to  the  grantor's  bankruptcy ; 
Thompson  v.  Cohen,  L.  R.,  7  Q.  B.  527;  even  although  the  licence  is  coupled 
with  :iu  assignment;  Cole  v.  Kernot,  Id.  5.'!  I,  n.  ;  ('olli/,-r  v.  Isaacs,  19  Ch.I). 
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342,  (J.  A.  A  liocuce  to  enter  ami  seize  goods  is  not  ushigiiable.  Kf  jitc. 
ItawliiKjs,  12  Q.  B.  D.  r.t.'J,  i '.  A.  The  ;j;raiit  to  B.  of  proiieity,  not  tlicii  in 
tlic  iiiiHsession  of  tlic  grantor  A.,  confers  on  B.  an  t-quitablu  title  only,  whicli 
may  he  defeated  by  a  le^'al  title  lieing  acquired  by  C.  witliout  notice  of  B.'s 
i(|iiital>lo  title,  and  before  tlic  latter  had  become  a  lep^al  one.  Thus  if  C.  by 
liledfje,  J„!>(i>h  V.  Li/'ina,  15  Q.  B.  D.  2,S0,  C.  A. ;  or  bill  of  sale  for  valuable 
eonsuleration,  //nl/ns  v.  Jfohiitsnn,  Jd.  288,  C.  A.,  acquire  such  legal  interest 
from  A.  without  notice  of  B.'s  title,  C.  acquires  a  good  title.  Where  a  builder, 
A.,  agrees  with  ]>.  to  build  on  B.'s  land,  and  that  all  building  materials 
brought  by  A.  on  the  land  shall  become  the  property  of  B.,  the  legal  jn-operty 
in  them  vests  in  B.,  when  they  are  brought  there.  Eeeves  v.  Barlow,  12 
<;>.  B.  D.  436,  C.  A.  ;  Hart  v.  Porthrjrain  JIarhoar  Co.,  (1903)  1  Cli. 
6',)0.  "Where  a  bill  of  sale  is  given  of  the  furniture  in  a  house,  and  some 
of  those  articles  arc  afterwards  exchanged  for  others  with  the  consent  of 
the  grantee,  the  property  in  the  latter  goods  passes  to  the  grantee.  Cooi)er 
V.  Tathain,  IT)  L.  T.  218,  Blackburn,  .1.  A  mortgage  of  a  ship  passes  to 
the  mortgagee  under  the  word  "ship"  articles  then  on  board  necessary  to 
the  navigation  of  the  ship,  or  the  accom[)lishment  of  the  objects  of  the 
voyage,  and  also  articles  brought  on  boai'd  in  substitution  for  them  after  the 
mortgage.  C«ltmun  v.  Chamberlain,  25  Q.  B.  D.  .".28.  Where  the  grantor 
A.,  is  allowed  by  the  grantee  B.,  to  have  the  apparent  ownership  and  i)Osses- 
siim  of  goofls,  whieli  arc  employed  in  li.'s  business,  and  comjuised  in  the  bill 
of  sale,  and  A.  sells  them  in  the  course  of  iiis  business  to  C,  w^io  has  no  notice 
of  B.'s  title;  C.  acquires  a  good  title;  National  Mercantile  Bank  v.  llampson, 
5  Q.  B.  D.  177  ;  Walker  v.  Clan,  49  L.  J.,  C.  P.  D.  561 ;  but  it  is  otherwise 
where  A.  sells  the  goods  to  C.  fraudulently,  and  not  in  the  ordinary  course  of 
his  business,  although  C.  had  no  notice  of  the  fraud.  Taylor  v.  M'Keand,  5 
C.  P.  D.  358.  See  also  Ex  pte.  Allard,  16  Ch.  D.  505,  C.  A.  Where  a  bill 
of  sale  of  goods  is  given  as  security  for  a  debt  payable  by  instalments,  the 
grantee  may  seize  the  whole  of  the  goods  on  default  of  payment  of  one  instal- 
ment. Ex  pte.  W'lolfe,  (1894)  1  Q."  B.  605.  See  as  to  notice  before  seizure, 
Toms  V.  Wilson,  4  B.  &  S.  142,  445:  32  L.  ,1.,  Q.  B.  33,  382  ;  Brig/dy  v. 
Norton,  Id.  38  ;  Ikldiuf/  v.  Jiead,  3  H.  Sc  C.  955;  34  L.  J.,  Ex.  212  ;  and 
cases  cited  /»».s7,  p.  968. 

By  the  Bills  ot  Sale  Act,  1878  (41  .^-  42  V.  c.  31),  s.  10,  the  priority  of  two  or 
more  bills  of  sale,  whicli  comprise  the  same  chattels,  is,  as  regards  such  chattels, 
in  the  order  of  tlie  date  of  the  registration  of  the  bills  of  sale.  AVaut  of  attesta- 
tion by  a  solicitor,  as  required  by  that  section,  does  not  alVect  the  l)ill  of  sale  as 
between  grantor  and  grantee.  Dai'ls  v.  Goldman,  5  C.  P.  D.  128,  0.  A.  lUit 
now  by  the  Amendment  Act,  1882  (45  &  46  V.  c.  43),  a  bill  of  sale  given  as 
security  for  the  payment  of  money  is  void,  unless  attested  by  some  witness, 
nut  a  party,  and  registered,  sects.  8,"  10 ;  and  in  the  form  given  in  the  Schedule, 
sect.  9  ;  so,  if  given  for  any  sum  less  than  30/.,  sect.  12.  Sec  further  as  to  the 
provisions  of  these  acts,  and  the  construction  thereof,  post,  pp.  1191  et  seq. 

Possession  obtained  by  fraud.']  By  a  fraudulent  or  illegal  sale,  or  transfer 
of  goods,  no  property  jiasses.  Wilkinson  v.  King,  2  Camp.  335.  So,  a  sale 
of  live  pheasants  passed  no  proi^.erty  while  the  58  G.  3,  c.  75,  prohibiting  the 
sale,  was  in  force.  Helps  v.  (llenister,  8  B.  Sz  C.  553.  So,  where  a  person 
obtains  goods  under  colour  of  a  purchase  upon  false  pretences,  or  with  the 
preconceived  fraudulent  intention  of  not  paying  for  them,  the  seller  may 
avoid  the  contract.  Noble  v.  Adams,  7  Taunt.  59  ;  Bristol,  Ld.  v.  Wilsniore, 
1  B.  &  C.  514;  Irrinr/  v.  Motly,  7  Bino;.  543  ;  Load  v.  Crecn,  15  U.  &  W. 
216;  Dixo7i  V.  liewetson,  16  \u  T.  295,  AVilles,  J.  Bwt  when  a  buyer 
obtains  possession  of  a  chattel,  with  the  intention  by  the  seller  to  transfer 
both  the  property  and  possession,  although  the  buyer  has  committed  a  false 
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and  fraudulent  misrepresentation,  in  order  to  effect  tlie  contract  or  obtain  tlie 
possession,  the  property  vests  in  tlie  buyer,  until  the  seller  has  done  some  act 
to  disaffirm  the  transaction.  Kingsford  v.  Merry,  11  Exch.  577,  579 ;  25 
L.  J.,  Ex.  106,  IBS  (as  to  which  case  vide  infra)  ;  The  Marie  Joseph,  L.  E., 
1  P.  C.  219,  229.  And  by  the  Sale  of  Goods  Act,  1893,  s.  23 :  "  When  the 
seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has  not  been  avoided 
at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods,  provided 
he  buys  them  in  good  faith  and  ■without  notice  of  the  seller's  defect  of  title." 
This  follows  the  rule  laid  down  in  Kingsford  v.  Merry,  supra  ;  Higgons  v. 
Burtott,  2G  L.  J.,  Ex.  3-i2;  Attenborough  v.  S.  Katherines  Dock  Co.,  3 
C.  P.  D.  450,  464,  C.  A.  See  further  on  this  subject,  Cundy  v.  Lindsay, 
o  Ap.  Ca.  463,  464,  per  Ld.  Cairns,  C. 

As  to  the  vendor's  election  to  affirm  or  determine  the  contract,  see  CJough 
V.  L.  &  N.  W.  Ry.  Co.,  L.  R.,  7  Ex.  26,  Ex.  Oh.  But,  to  give  such  rights  to 
a  bonufde  pawnee  or  buyer  from  one  A.,  who  has  obtained  goods  by  fraud, 
it  is  necessary  that  the  relation  of  seller  and  buyer  should  have  subsisted 
between  A.  and  the  original  seller.  In  Kingsford  v.  Merry,  1  II.  &  N.  503  ; 
26  L.  J.,  Ex.  S3,  Ex.  Ch.,  the  plaintiff  sold,  by  a  broker,  goods  at  a  wharf 
to  A.,  who  sold  over  to  B.  X.  obtained  from  B.  the  broker's  delivery  order, 
addressed  to  the  plaintitts,  on  pretence  of  using  it  only  to  inspect  the  goods 
at  the  wharf  for  another  purchaser,  and  he,  N.,  thereupon  produced  the 
delivery  order  to  the  plaintiffs,  and  by  falsely  representing  himself  to  be  a 
sub-purchaser  from  B.,  obtained  a  warrant  to  the  wharfinger  to  deliver  to 
himself  X,,  and  thereupon  got  the  goods  transferred  to  the  name  of  the 
defendant,  as  a  security  for  money  honii  fide  lent  by  defendant  to  X.  in 
ignorance  of  the  circumstances  or  of  any  fraud  being  committed  ;  and  it  was 
held  that,  as  there  never  was  any  contract  as  between  the  plaintiffs  and  X., 
it  was  a  mere  case  of  fraud  by  a  stranger,  who  could  convey  no  title  to  the 
defendant  by  a  possession  so  obtained;  but  the  Ex.  Ch.,  in  so  deciding  on 
the  facts  stated  in  the  case  on  appeal,  and  reversing  the  judgment  of  the 
Exch.,  did  not  interfere  with  the  proposition  of  law  laid  down  by  the  latter  court 
and  above  cited.  See  The  Marie  Joseph,  supra,  and  Henderson  v.  Williams, 
infra.  E.  G.,  a  clerk  of  the  firm  of  G,  &  Co.,  without  authority,  bought 
goods  from  the  plaintiffs  in  the  name  of  G.  &  Co.  Invoices  for  these  goods 
were  made  out  in  the  name  of  E.  G.  &  Co.,  the  plaintiffs  believing  that  they 
were  dealing  with  G.  &  Co.  E.  G.  pledged  the  goods  to  the  defendant  a  few 
days  after  they  were  delivered.  It  was  held  that  the  plaintiffs  were  entitled 
to  recover,  as  there  had  never  been  a  contract  of  sale  to  E.  G.  J/ardinan  v. 
Booth,  1  H.  &  C.  S03 ;  32  L.  J.  Ex.  105 ;  accord.  Cundy  v.  Lindsay,  3 
Ap.  Ca.  459,  U.  P.  See  also  the  observations  of  the  Court  in  Higgons  v. 
Burton,  supra,  and  Fowler  v.  Uollins,  L.  R.,  7  Q.  B.  61G,  Ex.  Ch.  ;  L.  R., 
7  H.  L.  751,  post,  p.  978,  and  FarquJiarson  v.  King,  ante,  p.  1)51. 

Where  one  of  two  innocent  persons  must  suffer  from  tlie  fraud  of  a  third, 
he  shall  suffer  who  ly  his  indiscretion  has  enabled  such  third  [)erson  to 
commit  the  fraud.  Jfenderson  v,  Williams,  (1895)  1  Q.  B.  521,  529,  C.  A. 
See  Farrjuharson  v.  King,  (1902)  A.  C.  325,  cited  ante,  p.  951,  where  the 
materiality  of  the  words  in  italics  is  pointed  out.  Id.  332,  per  Ld.  Ilalsbury,  C, 
and  sec  also  Id.  ','A2,  per  Ld.  Lindley. 

As  to  negotiable  securities,  vide  ante,  pp.  399, 400,  and  2'>osf,  pp.  963  et  scq. 

Pledge — Factors  Acts."]  By  the  common  law,  an  agent  intrusted  with 
goods  cannot  convej'  to  a  stranger  a  better  right  than  he  himself  possesses, 
or  is  empowered  to  confer.  See  Biggs  v.  Frans,  (1894)  1  Q.  B.  88.  "But 
if  the  owner  of  the  goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with 
apparent  authority  to  sell  or  pledge,  he  was  at  common  law  precluded,  as 
against  those  who  were  induced  bona  fide  to  act  on  the  faith  of  that  apparent 
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autliuiity,  iVuiii  ilciiyiii<j;  llwit  lie  lunl  ^ivcii  sucli  an  aut/jority,  aud  llic  result 
to  tliciii  was  the  same  as  if  ho  had  really  given  it.  But  there  was  no  sueh 
preelusiiiH  a;^ainst  those  who  had  notice  that  the  real  authority  was  limited." 
Cole  V.  N.  ir.  Bmi/c,  L.  R.,  10  C.  V.  35  J,  'Mli,  per  Blackburn,  J.  To  remedy 
this  latter  case,  and  other  (liUlculties  wliich  arose  out  of  dealin;;s  with  agents, 
the  three  earlier  Factors  Acts,  viz. : — l  G.  4,  c.  8o ;  6  G.  4,  c.  'J4  ;  and  5  &  6 
V.  c.  31',  were  passed.  The  eftect  of  these  acts  was,  "  that  where  a  third 
person  has  intrusted  goods,  or  the  documents  of  title  to  goods,  to  an  agent 
who,  in  the  course  of  such  agency,  sells  or  pledges  the  goods,  he  sliould  he 
deemed  by  that  act  to  have  misled  any  one  who  bond  fide  deals  with  the 
agent,  and  makes  a  purchase  from  or  an  advance  to  him  without  notice  that 
he  was  not  authorized  to  sell  or  procure  the  advance."  S.  C.  Id.  372,  2Jcr  Id. 
See  further  the  judgment  of  Willes,  J.,  in  Fucnies  v.  Montis,  L.  K.,  3  C.  P. 
208,  275  et  seq. ;  Jewan  v.  W/iitworth,  Macnee  v.  Gorst,  and  Ka/tenhadi,  v. 
Lewis,  post,  p.  958.  These  acts  did  not  ajiiily  to  a  vendee  in  possession  in 
his  own  right ;  Jenkyns  v.  Ushorne,  7  M.  Sc  Gr.  678 ;  Van  CastccI  v.  Dooker,  2 
Exch.  691  ;  nor  to  a  paid  vendor  who  had  retained  possession  of  the  docu- 
ments cf  title ;  Johnson  v.  Credit  Lijonnais  Co.  and  Id.  v.  Blumenthal,  3 
C.  P.  D.  32,  C.  A. ;  nor  to  an  agent  whose  authority  to  sell  had  been  revoked 
before  sale,  and  from  whom  the  goods  had  been  demanded  by  his  jnincipal. 
Fuentes  v.  Montis,  L.  R.  3  C.  P.  268;  Ex.  Ch.,  L.  R.,  4  C.  P.  93.  The  law 
in  these  cases  was  therefore  amended  by  the  Factors  Act,  1877,  40  &  41  V. 
c.  39,  so  that  possession  of  the  goods,  or  of  tlie  documents  of  title  to  goods, 
in  the  hands  of  an  agent  whose  authority  had  Iteeu  revoked,  or  of  a  vendor 
or  vendee  under  a  sale  or  a  contract  for  sale,  should  be  suflicient  to  constitute 
agency  under  the  previous  acts,  unless  tlie  person  to  whom  any  sale,  pledge, 
or  other  dispositions  was  made,  had  notice  of  his  real  position. 

The  above  acts  have  now  been  repealed,  and  the  law  on  the  subject  con- 
solidated and  amended  by  the  Factors  Act,  1889,  52  &  53  V.  c.  45,  wliich  is 
now  the  code  of  law  on  the  subject.     Its  juovisious  are  as  follows  : — 

By  the  definition  section  (sect.  1),  "for  the  purjioses  of  this  Act — (1.)  The 
expression  'mercantile  agent'  shall  mean  a  mercantile  agent  having  in  the 
customary  course  of  his  business,  as  such  agent,  authority  either  to  sell  goods, 
or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money 
on  the  security  of  goods :  (2.)  A  person  shall  be  deemed  to  be  in  possession  of 
goods  or  of  the  documents  of  title  to  goods,  where  the  goods  or  documents  are 
in  his  actual  custody  or  are  held  by  any  other  person  subject  to  his  control  or 
for  him  or  on  his  behalf:  (3.)  The  expression  '  goods'  shall  include  wares  and 
merchandise;  (4.)  The  exi>ressiun  'document  of  title'  shall  include  any  bill 
of  lading,  dock  warrant,  warehouse-keeiier's  certificate,  and  warrant  or  order 
lor  the  ilelivery  of  goods,  and  any  other  document  used  in  the  ordinary  course 
of  business  as  proof  of  the  jiosscssion  or  control  of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by  endorsement  or  by  delivery,  the  possessor  of  the 
document  to  transfer  or  receive  goods  thereby  represented  :  (5.)  The  expression 
'  pledge'  shall  include  any  contract  pledging,  or  giving  a  lien  or  security  on, 
goods,  whether  in  consideration  of  an  original  advance,  or  of  any  further  or  con- 
tinuing advance  or  of  any  pecuniary  lialiility  :  (6.)  The  expression  'person' 
shall  include  any  body  of  persons  corporate  or  imiucorporate.'' 

A  man  employed  by  a  firm  of  jewellers  at  a  small  salary,  to  sell  goods  for 
them  by  retail  un  commission,  is  not  a  "mercantile  asent"  within  sub-sect.  1. 
Jlasiinr/s  v.  Pearson,  (1893)  1  Q.  15.  62.  Sub-sect.  3  does  not  include  furniture 
placed  by  the  agent  in  his  house  for  safe  custody;  see  Wood  v.  liowdiffv,  6 
Hare,  191;  nor  certificates  of  railway  stock;  sec  Freeman  v.  AppJvijard,  ;\'l 
L.  J.,  Ex.  175.  A  second  pledge  of  the  same  goods  to^a  dificreut  person 
seems  within  sul)-sect.  5;  see  Fortalis  v.  Tetletj,  L,  R.,  5  Eq.  140. 

As  to  disi)usitious  by  mercantile  agents,  vide  sect.  1  (1),  supra. 
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Sect.  2. — (1.)  "  Where  a  mercantile  ageut  is,  witli  the  consent  ol'  the 
owner,  in  possession  of  goods  or  of  the  uocuments  of  title  to  goods,  any 
sale,  pledge,  or  other  disposition  of  the  goods,  made  by  him,  when  acting  in 
the  ordinary  course  of  business  of  a  mercantile  agent,  shall,  subject  to  the 
provisions  of  this  Act,  be  as  valid  as  if  he  v.-ere  expressly  authorized  by  the 
owner  of  the  goods  to  make  the  same ;  provided  that  the  person  taking  under 
the  disposition  acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition 
notice  that  the  person  making  the  disposition  has  not  authority  to  make  the 
same.  (2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the  ownei-, 
been  in  xwssession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale, 
pledge,  or  other  disposition,  which  woidd  have  been  valid  if  the  consent  had 
continued,  shall  be  valid  notwithstanding  the  determination  of  the  consent: 
provided  that  the  person  taking  under  the  disposition  has  not  at  the  time  thereof 
notice  that  the  consent  has  been  determined.  (3.)  Where  a  mercantile  agent 
has  obtained  possession  of  any  documents  of  title  to  goods  by  reason  of  his  being 
or  having  been,  with  the  consent  of  the  owner,  in  possession  of  the  goods  repre- 
sented thereby,  or  of  any  other  documents  of  title  to  the  goods,  his  possession  of 
the  first-mentioned  documents  shall,  for  the  jiurposes  of  this  Act,  be  deemed  to 
be  with  the  consent  of  the  owner.  (4.)  For  the  purposes  of  this  act  the  consent 
of  the  owner  shall  be  presumed  in  the  absence  of  evidence  to  the  contrary." 

Under  this  section  a  mercantile  agent  in  possession  of  goods  with  the 
consent  of  the  true  owner  can,  when  acting  in  the  ordinary  course  of  business 
as  a  mercantile  agent,  confer  a  good  title  on  a  person  taking  the  goods  bond 
Jide.  It  only  a]i]«lies  when  the  person  dealing  with  the  goods  is  a  mercantile 
agent,  as  defined  by  sect.  1  (1.),  ante,  p.  957  ;  Hastings  v.  Pearson,  ante,  p.  'J57. 
In  the  former  acts  the  expression  "agent  entrusted  with  the  goods,"  was 
used  instead  of  "  mercantile  agent,"  but  the  effect  seems  to  be  much  the 
same.  See  Hayman  v.  Flewker,  13  C.  K,  N.  S.  519,  527;  32  L.  J.,  C.  P. 
132,  133,  per  Cur.;  Monk  v.  Whittenbur//,  2  B.  &  Ad.  484;  Wood  v.  Sow- 
diffe,  6  Hare,  191 ;  Lamb  v.  Attenborough,  1  B.  &  S.  831.;  31  L.  J.,  Q.  B. 
41 ;  Cote  v.  N.  W.  Bank,  L.  R.,  9  C.  P.  470 ;  Ex.  Ch.,  L.  P.,  10  C.  P.  334; 
Johnson  v.  Credit  Lyonnais  Co.,  and  Id.  v.  Btumenthat,  3  C.  P.  D.  32,  C.  A. ; 
Barrow  v.  City  Bank,  5  Ap.  Ca.  664,  D.  P.  The  section  gives  pioteciion  to 
a  bond,  fide  ]iledgee  or  vendee  where  the  ageut  is  in  possession  of  the  goods, 
notwithstanding  the  principal  was  induced  to  consent  to  his  being  in  pos- 
session, by  his  fraudulent  misrepresentations.  See  Shepixird  v.  Union  Bank 
of  London,  7  H.  Sc  N.  661 ;  31  L.  J.,  Ex.  154 ;  Baines  v.  Swainson,  4  B.  &  S. 
270 ;  32  L.  J.,  Q.  B.  281 ;  Vickers  v.  Hertz,  L.  E.,  2  H.  L.  Sc.  113.  But  not, 
it  seems,  where  the  possession  has  been  obtained  by  a  trick  constituting 
larceny.  Oppenlwimer  v.  Frazer,  (1S07)  2  K.  B.  50,  C.  A.  Sec  further  on 
sect.  2.     S.  C.  and  Id.  v.  Attenborough,  (1907)  1  K.  B.  510. 

Sect.  3.  "  A  ])]edge  of  the  docunrents  of  title  to  goods  shall  be  deemed  to 
be  a  pledge  of  the  goods."  This  section  npplies  only  to  a  pledge  b\'  a 
mercantile  agent.     Inglis  v.  Boberisou,  (1898J  A.  C.  616,  D.  P. 

Sect.  J.  "  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt 
or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge, 
the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been 
enforced  by  the  pledgor  at  the  time  of  the  pledge."  See  on  this  section 
Jewan  v.  Wliitwortli,  L.  P.,  2  Eq.  692  ;  Macnee  v.  Oorst,  L.  R.,  4  Eq.  315  ; 
KaUenbach  v.  Lewis,  10  A  p.  Ca.  617,  D.  P. 

Sect.  5.  "  The  consideration  necessary  for  the  validity  of  a  sale,  yiledge,  or 
other  disposition,  of  goods,  in  pursuance  of  this  act,  may  be  either  a  payment 
in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title 
to  goods,  or  of  a  negotiable  security,  or  any  other  valuable  consideration  ;  but 
wlicre  goods  are  pledged  by  a  mercantile  ageut  in  consideration  of  the 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a 
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negotiablo  security,  the  i)ledgee  sliall  acquire  no  riglit  or  inlcrest  in  the  goods 
so  pledged  iu  excess  of  tlie  value  of  tlie  goods,  documents,  or  security  when 
so  delivered  or  transferred  iu  exchange." 

Sect.  G.  "  For  tlie  purposes  of  this  act  an  agreement  made  with  a 
mercantile  agent  through  a  clerk  or  otlier  person  authorized  in  the  ordinary 
course  of  hufiiucss  to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  bo 
deemed  to  be  nn  agreement  with  the  agent." 

Sect.  7. — "(1.)  Where  the  owner  of  goods  has  given  possession  of  the 
goods  to  another  person  fur  the  purpose  of  consignment  or  sale,  or  has  shipited 
the  goods  iu  the  name  of  another  person,  and  the  consignee  of  the  goods  has 
not  had  notice  that  such  person  is  not  the  owner  of  the  goods,  the  consignee 
sliall,  in  respect  of  advances  made  to  or  for  the  use  of  such  person,  have  the 
same  lien  on  tiie  goods  as  if  such  person  were  the  owner  of  the  goods,  and 
may  transfer  any  such  lien  to  another  person.  (2.)  Nothing  in  this  section 
shall  limit  or  alVect  the  validity  of  any  sale,  pledge,  or  disposition,  hy  a 
mercantile  agent." 

The  act  also  extends  to  certain  dispositions  by  sellers  and  buyers  of  goods 
having  possession  of  the  goods  or  of  the  documents  of  title  to  them;  its 
l)rovisions  are  as  follows:  — 

Sect.  8.  "  Where  a  person,  having  sold  goods,  continues,  or  is,  in  possession 
of  the  goods  or  of  tlie  documents  ot  title  to  the  goods,  the  delivery  or  transfer 
by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
documents  of  title  under  any  sale,  pledge,  or  other  disposition  thereof,  or 
under  any  af/reeraent  for  s(dc,  2)hd(je,  or  other  disposition  tlienof,  to  any 
])erson  receiving  the  same  in  good  faith  and  without  notice  of  the  previous 
sale,  shall  have  the  same  effect  as  if  the  person  making  the  delivery  or  transfer 
were  ex])ressly  authorized  hy  the  owner  of  tlie  goods  to  make  the  same." 

.Sect.  9.  "  Where  a  person,  Laving  lK)ught  or  agreed  to  buy  goods,  obtains 
with  tlie  consent  of  the  seller  possession  of  the  goods  or  the  documents  of 
title  to  the  goods,  tlie  delivery  or  transfer,  by  that  person  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge,  or  other  disposition  thereof,  or  under  uhij  aijreemciit  fur  sale, pitdfic, 
or  other  dispusitiuu  therenf,  to  any  person  receiving  the  same  in  good  faith 
and  without  notice  of  any  lieu  or  other  right  of  the  original  seller  in  respect 
of  the  goods,  shall  have  the  same  ell'ect  as  if  tlie  person  making  the  delivery 
or  transfer  were  a  mercantile  agent  in  iKjssession  of  the  goods  or  documents  of 
title  with  the  consent  of  the  owner.'" 

The  provisions  of  sects.  8  and  9,  siq^ra,  are  re-enacted  by  the  Sale  of  Goods 
Act,  189o,  s.  25  (1,  2),  omitting  tlie  paragraphs  in  italics.  By  Id.  s.  25  (3), 
"In  this  section  the  term  '  mercantile  agent'  has  the  same  meaning  as  in  the 
Factors  Acts."     See  also  defmitions  in  sect.  ()2,  ante,  ]k  521, 

Sect.  9  applies  although  the  sale  to  the  vendee  did  not  satisfy  the  require- 
ments of  the  Sale  of  Goods  Act,  s.  4,  and  he  can  give  to  a  hondjide  purchaser, 
without  notice,  a  title  free  from  the  original  vendor's  lien.  See  Huyill  v. 
Masker,  22  Q.  B.  D.  3()4,  C.  A.  So  it  apjilies  although  the  vendee  was  iu 
jiossession  of  the  documents  of  title  to  the  goods  on  the  condition,  which  he 
has  not  fulfilled,  that  he  sliould  accept  a  bill  of  exchange  for  their  price. 
(kihn  V.  rochetCs  Bristol,  a'v.  Co.,  (1899)  1  Q.  B.  04;'.,  C.  A.  A.  being  in 
])Ossession  of  furniture  luider  a  hire  and  purchase  agreement  with  the  jilaintill' 
L.,  sold  and  ilelivered  the  furniture  to  the  defendant  B.  before  the  lasl 
instalment  was  duo  or  had  been  paid.  B.  acquires  a  good  title  under  sect.  9, 
if  he  took  I'Oiiu  Jide  and  without  notice  of  L.'s  title.  Lee  v.  Butler,  (189;'.) 
2  Q.  B.  D.  318,  (,".  A.  So  where  A.  delivered  the  furuitiu-e  to  U.,  an 
auctioneer,  for  sale,  and  he  sold  the  furniture  in  good  faith,  and  paid  A.  the 
proceeds.  Shenstone  v,  Hilton,  (1894)  2  Q.  V>.  D.  452.  But  it,  is  otherwise 
where  A.  had  an  option  of  terminating  his  agreemeut  with  L.,  by  payiug  all 
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instalments  due  and  returning  the  furniture,  as  in  that  case  there  is  no  agree- 
ment to  buj'.  ffeUnj  v,  Matthews,  (1895)  A.  C.  471,  D.  P.  See  McEntire  v. 
Crossley,  Id.  467.  See  further  on  tliis  section  IncjUs  v.  liohertson,  (1898) 
A.  C.  616,  D.  P. 

As  to  sect.  10,  which  relates  to  the  effect  of  transfer  of  documents  on 
vendor's  lien  or  right  of  stoppage  in  transitu,  vide  ^wst,  p.  992. 

Sect.  11.  "  For  the  purposes  of  this  act,  the  transfer  of  a  document  maj'  he 
hy  endorsement,  or,  where  the  document  is  hj  custom  or  its  express  terms 
transferable  by  delivery,  or  makes  the  goods  deliverable  to  the  bearer,  then 
by  delivery." 

Sect.  12. — "(1.)  Nothing  in  this  act  shall  authorize  an  agent  to  exceed  or 
depart  from  his  authority  as  between  himself  and  his  principal,  or  exempt 
him  from  any  liability,  civil  or  criminal,  for  so  doing.  (2.)  Nothing  in  this 
act  shall  prevent  the  owner  of  goods  from  recovering  the  goods  from  an  agent 
or  his  trustee  in  bankruptcy  at  any  time  before  the  sale  or  pledge  thereof,  or 
shall  prevent  the  owner  of  goods  jiledged  by  an  agent  from  havmg  the  right 
to  redeem  tlie  goods  at  any  time  before  the  sale  thereof,  on  satisfj'ing  the 
claim  for  which  the  goods  were  pledged,  and  paying  to  the  agent,  if  by  him 
required,  any  money  in  respect  of  which  the  agent  would  b}'  law  be  entitled 
to  retain  the  goods  or  the  documents  of  title  thereto,  or  any  of  them,  by  way 
of  lien  as  against  the  owner,  or  from  recovering  from  any  person  with  whom 
the  goods  have  been  pledged,  any  balance  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  the  goods,  after  deducting  the  amount  of  his 
lien.  (3.)  Nothing  in  this  act  shall  prevent  the  owner  of  goods,  sold  by  an 
agent,  from  recovering  from  the  buyer  the  jirice  agreed  to  be  paid  for  the 
same,  or  any  part  of  that  \mce,  subject  to  any  right  of  set  off  on  the  part  of 
the  buyer  against  the  agent."  See  KaUenbach  v.  Leivis,  10  Ap.  Ca.  617, 
D.  P.,  ante,  p.  708. 

Sect.  13.  "  The  provisions  of  this  act  shall  be  construed  in  amplification 
and  not  in  derogation  of  the  powers  exercisable  by  an  agent  independently 
of  this  act." 

As  to  the  construction  of  the  former  Factors  Act,  see  1  Smith's  L.  C. 
11th  ed.  761  et  seq. 

As  to  the  title  conferred  by  the  pledge  of  negotiable  securities,  vide  ante, 
pp.  399,  400,  and  jiost,  pp.  963  et  seq. 

Stolen  floods.']  By  the  Sale  of  Goods  Act,  1893,  s.  22  (1),  "  Where  goods 
are  sold  in  market  overt,  according  to  the  usage  of  the  market,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  any  defect  or  want  of  title  on  the  part  of  the  seller. 
(2.)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of 
horses." 

]\Iarket  overt  in  the  country  is  only  held  on  the  special  days  i^rovided  for 
]iarticular  towns  by  charter  or  prescription,  but  in  tiie  city  of  London  every 
day,  except  Sunday,  is  market  day.  In  the  country  the  market  place  is  the 
only  market  overt,  but  in  the  city  of  Tjondon  every  shop  in  which  goods  are 
exposed  publicly  for  sale,  for  such  things  only  as  the  owner  ])rofesses  to  trade 
in.  2  Bl.  Corns.  449  ;  Marlet  Overt,  case  of,  5  Rep.  83.  It  is  necessary  that 
the  goods  should  be  openly  exposed  for  sale  in  the  market  during  the  whole 
of  the  time  that  the  bargain  is  made.  C.  had  two  shops  in  diflerent  ])arts  of 
the  city  of  London,  and  he  bought  by  sam])le  in  one  shop  a  (|uantity  of  stolen 
o])iuni,  which  was  delivered  to  him  at  the  other  shop;  it  was  held  that  for 
tlie  above  reason  he  had  acquired  no  title  to  the  opium.  Crave  \.  Ijondon 
Dock  Co.,  5  P..  k  S.  .'!13  ;  33  L.  J.,  Q.  B.  221.  So  where  a  jeweller  piuxhased 
jewels  in  a  show  room  over  his  shop,  to  which  room  customers  were  admitted 
by  special  invitation  only,  he  acquired  no  title.     JIargreave  v.  Spink,  (1892) 
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1  Q.  11.  LT).  Aiiil  it  .seems  tliat  the  city  custuni  dues  nut  aiiply  wIhto  tlio 
sho|)i<ee]ier  is  thv  j'Uixhaser  of  tlie  goods.     S.  C. 

Where  a  man  jiiirchascs  stolen  goods  not  in  market  overt,  and  after  notice 
of  their  having  been  st<*len,  .sells  them  in  market  overt,  the  owner  may 
maintain  trover  against  the  first  buyer.  Peer  v.  Ihirnphrty,  2  Ad.  &  E. 
495;  2  Wms.  Saund.  47  h.  (/>).  It  was  formerly  thonght  tliat  trover  would 
not  lie  against  the  thief  or  his  accomplice  until  conviction.  See  Intone  v. 
Marsh,  OB.  &  C.  0.51,  5G4 ;  Choume  v.  Batjlls,  :!1  Beav.  351;  31  L.  J.,  Ch. 
757.  But,  in  WnJh  v.  Ahraharns,  L.  K.,  7  Q.  B.  554,  this  doctrine  was 
altogether  doubted.  See  further  hereon,  lloope  v.  D' Ariydor,  10  Q.  B.  D.  412  ; 
Ex  Jit e.  Hall,  10  Ch.  I).  GG7,  C.  A. ;  Midland  Insitr.  Co.  v.  Smith,  G  Q.  ]>,.  D. 
5(;l;  and  Apjilehy  v.  Fran  11  in,  17  Q.  B.  D.  [)'.'.  And  it  was  always  held  to 
lie  against  an  innocent  party,  who  had  taken  or  bought  the  g<x)ds  (not  in 
market  overt),  without  such  conviction.  Wlntfi  v.  Spettifjue,  13  M.  &  \V. 
003;  Lee  v.  Jiaycs,  18  C.  B.  5'JI»;  and  see  Oshorn  v.  Oillett',  L.  R.,  S  Ex.  88. 

The  sale  of  horses  is  excepted  from  the  operation  of  sect.  22  ;  such  sale  is 
regulated  by  the  stats.  2  &  3  P.  &  M.  c.  7,  and  31  El.  c.  12;  and  the 
]iropeity  in  a  horse,  even  though  sold  in  market  overt,  does  not  pass  to  the 
lauyer,  unless  the  formalities  directed  by  those  statutes  are  complied  with. 

2  Inst.  713  et  seq.  The  case  of  l^ee  v.  Hayes,  supra,  where  it  was  held  that  a  sale 
by  public  auction  at  a  hor.se  repositorj",  out  of  the  city  of  London,  is  not  a  sale 
in  market  overt,  a]ipears  to  have  been  decided  irrespectively  of  those  statutes. 

If  goods  stolen  are  pawned,  the  owner  maj'^  maintain  trover  against  the 
pawnbroker ;  Hacker  v.  Gillies,  2  Camp,  33G,  n. ;  and  without  temlering  the 
duplicate,  or  making  a  declaration  under  the  Pawnbrokers  Act,  1H72 
(35  &  3G  V.  c.  93),  for  the  provisions  of  sects.  25  et  seq.  impose  restrictions 
uj)on  the  right  of  the  pawner,  &v.d  ]iersons  claiming  under  him  only,  to 
obtain  a  return  of  the  pledge,  and  they  do  not  atfect  the  right  of  the  true 
owner,  whose  goods  have  been  stolen  and  pledged  adversely  to  Jiim,  to 
vec(jver  them  Irom  the  pawnbroker;  Sinyer  Manufacturiny  Co.  v.  Clark, 
5  Ex.  I).  37,  even  although  an  order  for  restitution  on  terras,  has  been  made 
imder  sect.  30,  not  at  the  owner's  instance.  Leicester  v.  Cherrynian,  (1907) 
2  K.  B.  101.  The  act  does  not  apply  at  all  to  loans  exceeding  10/.  See  sect.  10. 

The  Stat.  24  &  25  V.  c.  9G,  s.  100,  enacts  with  respect  to  stolen  "  property  " 
(as  to  which  see  sect.  1,  infra),  that  if  the  thief,  &.C.,  shall  have  been 
indicted  by  or  on  behalf  of  the  owner  of  the  property  (or  by  the  director  of 
public  prosecutions,  with  the  assistance  of  the  owner,  stat.  42  &  43  \.  c.  22, 
s.  7),  and  convicted,  that  "  the  property  shall  be  restored  to  the  owner."  By 
sect.  1,  "propertj'"  includes  every  description  of  real  and  personal  property, 
money-debts,  all  deeds,  &;c.,  relating  to  the  title  to  any  jjroperty,  or  giving  a 
right  to  recover,  or  receive  any  money  or  goods,  and  shall  include  not  only 
such  property  as  shall  have  originally  been  in  the  possession  of  any  party, 
but  anj-  property  into  or  for  which  the  same  may  have  been  converted  or 
exchanged,  and  anything  acquired  thereby  immediately  or  otherwise.  Sect.  100 
enables  the  court,  before  whom  the  conviction  shall  have  taken  place,  to  award 
writs  of  restitution  for  the  property,  or  to  order  the  restitution  thereof  in  a 
summary  manner ;  but  this  remedy  is  cumulative,  for  the  effect  of  the  stiilute 
is  to  restore  the  right,  and  trover  is  maintainable  even  against  a  purchaser 
in  market  overt,  without  any  order  for  restitution  having  been  made.  Scatter- 
ynud  V.  Sylvester,  15  Q.  ]'.  50G  ;  19  L.  J.,  Q.  B.  447  ;  accord.  JJcnfley  v.  VUrnont, 
12  Ap.  C.  471,  1).  P.  The  section  seems  only  to  apply  where  the  larceny  is 
prosecuted  under  that  Act.  See  B.  v.  Junes,  14  Cox,  528.  Now  by  the  Sale 
of  Goods  Act,  1893,  s.  24  (1),  "  Where  goods"  (see  sect.  G2  (1),  ante,  p.  521) 
"  have  been  stolen  and  the  offender  is  prosecuted  to  conviction,  the  proi>erty 
in  the  goods  so  stolen  revests  in  the  person  who  was  the  owner  of  the  goods, 
or  his  personal  representative,  notwithstanding  any  intermediate  dealing  with 
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them,  whether  hy  sale  in  market  overt  or  otherwise."  The  24  &  25  V.  c. 
96,  s.  100,  ante,  p.  961,  applied  also  where  property  had  been  obtained  by 
false  pretences,  or  by  any  felony  or  misdemeanor  mentioned  in  the  same 
statute,  except  in  the  case  of  a  trustee,  banker,  &-c.,  convicted  of  fraudulently 
dealing  with  goods  or  documents  of  title  to  goods  entrusted  to  him,*  and 
trover  lay  against  a  hand  fide  purchaser  for  value  from  a  person  who  had 
a  voidable  title,  by  reason  of  his  having  obtained  the  goods  fraudulently. 
S.  C.  Now,  however,  by  the  Sale  of  Goods  Act,  1893,  s.  2-i  (2),  "  Notwith- 
standing anj^  enactment  to  the  contrary',  where  goods  "  (see  sect.  62  (1),  ante, 
p.  521)  "liave  been  obtained  by  fraud  or  other  wrongful  means  not  amount- 
ing to  larceny,  the  property  in  such  goods  shall  not  revest  in  the  person  who 
was  the  owner  of  the  goods,  or  his  personal  representative,  by  leason  only  of 
the  conviction  of  the  offender."  It  will  be  noticed  that  while  sect.  24  is 
general  and  applies  to  all  larcenies,  it  does  not  appl}^  to  things  in  action  or 
money ;  hence  as  regards  these  the  ]n-ovisions  of  24  &  25  Y.  c.  96,  s.  100,  are 
still  in  force.  As  to  the  recovery  of  negotiable  instruments  and  money,  vide 
'post,  p.  963.  A  conviction  \>j  a  court  of  summary  jurisdiction,  acting  under 
the  Summary  Jurisdiction  Act,  1879  (42  &:  43  V.  c.  49),  has  the  same  effect 
as  a  conviction  for  the  offence  on  indictment ;  sect.  27  (3). 

It  was  decided  that  trover  lay  imder  the  now  repealed  stat.  21  H.  8,  c.  11, 
for  money  obtained  hy  the  sale  of  stolen  goods ;  Ifaris'  case,  Nov,  128 ;  for 
gold  stolen  and  changed  into  silver;  llanhcrries'' case,  cited  m  liolliday  \. 
Jlichs,  Cro.  Eliz.  661  ;  and  for  goods  purchased  with  stolen  money.  HoJu/httij 
v.  Itetpiolds,  Lofift,  88.  In  R.  v.  PinveTI,  7  V.  &:  P.  640,  an  order  was  made  for 
the  restitution  of  a  horse  bought  with  tlie  proceeds  of  a  stolen  bill.     See  also 

B.  V.  Central  Criminal  Court  Justices,  17  Q.  B.  D.  598;  18  Q.  B.  D.  314, 

C.  A.  An  order  for  the  restitution  of  a  gold  5?.  piece,  which,  though  a 
current  coin,  had  never  been  put  in  circulation,  but  had  been  sold  bj^  the 
thief  as  a  curiosit}',  was  upheld.     Moss  v.  Hancock,  (1899)  2  Q.  B.  111. 

Where  A.,  in  market  overt,  buys  goods  wliich  have  been  stolen  from  the 
plaintiff,  and  resells  them  before  the  conviction  of  the  thief,  though  with 
notice  of  the  robbery,  he  is  not  liable  in  trover.  Iforwood  v.  SmitJi,  2  T.  B. 
750.  So  A.,  bond  fide  purchaser  of  goods  which  had  been  obtained  by  B.  by 
false  pretences,  and  re-sold  by  A.  before  l).'s  conviction,  was  not  liable; 
Lindsay  v.  Candy,  1  Q.  B.  D.  348;  for  in  these  cases  the  property  vested  in 
A.  by  the  sale,  and  on  the  conviction,  the  ])roperty  revested  in  the  owner,  but 
not  by  relation,  as  from  the  time  of  the  theft  or  fraudulent  taking  from  him. 
S.  C. ;  accord.  Beutley  v.  Vibnont,  12  Ap.  Ca.  480,  ])fir  Ld.  Bramwell.  See 
also  Walker  v.  Mattheivs,  8  Q.  B.  D.  ]09.  The  judgment  in  Lindsay  v. 
Cundy,  supra,  was  reversed  on  the  view  of  the  facts  taken  by  the  C.  A.  &:  D.  P. 
(2  Q.  B.  D.  96;  sub  vom.  Cundy  v.  Lindsay,  3  A]).  Ca.  ^^59),  but  they 
expressed  no  opinion  on  the  construction  of  this  statute.  See  12  Ap.  Ca. 
478,  479,  per  \A.  Watson.  In  trover  for  stulen  projierty  it  does  not  seem  to 
be  necessary  for  the  plaintiff  to  show  the  mode  in  which  it  was  lost  or  stolen. 
.'D<aon  V.  flailing,  4  V>.  &:  C.  344. 

l>y  60  &:  61  v.  c.  30,  s.  1  (1),  where  property  lias  come  into  the  hands  of 
the  jiolice  on  a  criminal  charge,  or  under  certain  statutes,  a  court  of  summary 
jurisdiction  may  make  an  order  for  delivery  to  the  person  ap]iearing  to  be  the 
owner  thereof,  or  if  he  cannot  be  found,  such  order  in  relation  thereto  as  may 
seem  meet;  (2)  such  order  shall  not  affect  the  right  of  any  person  to  take, 
within  six  months  from  the  date  of  the  order,  legal  proceedings  against  any 
person  in  possession  of  i)ro]jerty  delivered  by  virtue  of  the  order,  tor  the 
recovery  of  the  proj)erty,  but  cm  tlie  exjiiration  of  those  six  months  the  right 
shall  cease, 

*  ITiidcr  sects.  7"),  70,  imw  replaced  by  1   Iv  7.  c.  10,  h.  1,  see  Id.  s.  2. 
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Stolen  Goods — Negotiable  instruments — ^fl>lley.']  Tlio  prdjxTty  in  a  bank 
note,  like  that  in  cash,  passes  by  delivery,  and  a  party  taking  xihona  fide, 
and  fur  value,  is  entitled,  at  coniniun  hiw,  to  retain  it  as  against  a  former 
owner  from  wliom  it  has  been  stolen.  Miifirv.  Jldce,  I  Burr.  402;  1  Smith's 
L.  C  The  same  rule  ai)i)lies  to  negotiable  instruments,  and  under  this  head 
are  included  all  instrumenfs  whicli  are  by  tlie  custom  of  trade  transferable 
in  this  country,  like  cash,  by  delivery,  and  are  capable  of  being  sued  upon 
by  the  person  holding  them  jn-o  tern. ;  but  if  either  of  tliese  requisites  is 
wanting  the  transferee  will  not  liave  a  better  title  to  it  than  the  transferor, 
if  the  sale  be  made  out  of  market  overt.  1  Smith's  L.  C.  11th  ed.  473; 
cited  in  Crouch  v.  Credit  Fancier,  L.  11.,  8  Q.  B,  374,  381,  per  cur. 

The  following  instruments  have  by  the  custom  of  trade  been  held  to  be  so 
transferal>Ie  and  therefore  negotiable.  The  scrip  of  a  foreign  loan,  by  which 
the  holder  is  to  be  entitled,  on  payment  of  the  instalments,  to  delivery  of 
definitive  bonds  of  the  foreign  government;  Cloodtvin  v.  Buharta,  L.  R.,  10 
Y.\.  76,  337 ;  1  Ap.  Ca.  47G,  D.  P.  The  bond  of  an  American  Railway 
Company,  whereby  A.  acknowledged  itself  to  be  indebted  toS.  &  B.  (trustees), 
or  bearer  in  200^.  which  A.  would  pay  the  holder,  and  ]iromised  also  to  paj' 
interest  in  accordance  with  the  annexed  coupons  which  were  "  to  bearer,"  the 
bond  being  one  of  a  series  which  were  secured  by  a  mortgage  of  even  date. 
I'eiiahleK  v.  Ilaring  liros.,  (181)2)  3  Cli.  527.  So  debentures  "to  bearer"  of 
an  English  Company;  lii'ehuanaland  Kj-pJartiliim  Co.  \.L.  Tradimj  Ikiuk, 
(1898)  2  Q.  B.  658;  Edchtein  v.  >SrhuJcr,  (1902)  2  K.  B.  144;  or  of  a  foreign 
one,  S.  C.  So  the  scrip  certificates  of  shares  to  bearer  in  an  English  company. 
Bnmball  v.  Metropolitan  /lank,  2  Q.  B.  D.  194  ;  and  share  warrants  to  bearer 
issued  under  the  Companies  Act,  1867,  ss.  27,  28  ;  ]\'eblt  v.  Altjundria  ]\'at('r 
Co.,  2}  T.  L.  R.  572,  dune  1, 1905,  K.  B.  D.  These  cases  determine  the 
lirinciplc  that  modern  usage  is  sullicient  to  establish  the  negotiability  of  an 
instrument,  overruling  in  this  respect  the  judgment  in  Crouc/i  v.  Credit 
Fancier,  su/ira ;  and  the  Courts  will  now  judicially  notice  the  negotiability  of 
the  instruments  above  mentioned.     Edclstein  v.  Schuler,  su])ra. 

But  instruments  negotialde  abroad  are  not  so  here  in  the  absence  of  a 
custom  of  merchants  in  this  country  to  treat  them  as  negotiable.  Picker  v. 
L.  &  County  Bankin;/  Co.,  18  Q.  B.  D.  515,  C.  A.  An  American  railway 
share  certificate  issued  in  the  name  of  A.  B.,  and  having  a  form  of  transfei- 
indorsed  on  it  signed  in  blank  by  A.  B.,  is  not  negotiable,  though  so  treated 
in  the  English  stock-markets,  for  the  transfer  of  the  shares  can  onh'  be  made 
by  entry  on  the  railway  register.  L.  &  Count;/  Bankin;/  Co.  \.  L.&  B.  I'Jate 
Bank,  20  Q.  B.  D.  232  (there  was  no  appeal  on  this  point) ;  Colonial  Bank 
V.  Cady,  15  Ap.  Ca.  267,  D.  P.  An  unsigned  post-oflice  order  for  money  in 
the  hands  of  a  banker  for  collection  by  him  is  not  negotiable.  Fine  Art 
Soc.  v.  Vnian  Bank,  17  Q.  B.  D.  705,  C.  A. 

The  transieree,  B.,  of  a  negotiable  security  takes  no  better  title  than  that 
of  the  transferor,  A.,  if  B.  had,  at  the  time  of  the  transfer,  notice  that  A.  had 
no  right  to  give  B.  a  perfect  title.  Sheffield,  El.  o/y.  L.  Joint  Stock  Bank, 
13  Ap.  Ca.  333,  D.  V. 

It  would  seem  that  a  hand  fide  belief  by  B.  that  A.  had  hy  law  an  authority 
to  transfer  a  negotiable  instrument,  which  B.  knew  did  not  belong  to  A., 
gives  B.  no  better  title  than  A.  had,  for  the  maxim  "  Ignorantia  Juris  non 
p.vcwsar' applies;  S.  C.  7(/.  339,  340, /-cr  Ld.  Ilalsbury,  C.  It  is,  however, 
settled  that  it  is  otherwise  where  B.  believed  that  A.  had  snch  authority  /// 
fact;  for  the  receipt  of  a  negotiable  instrument  under  the  bond  fide  belief  that 
a  person  dealing  with  it,  though  not  the  owner,  had  in  fact  the  authority  of 
the  owner,  confers  a  good  title.  Fasfei-  v.  Pearson,  1  Cr.  M.  &'  R.  849  (ex- 
plainins;  Haynes  v.  Foster,  2  C!r.  &:  M.  237)  ;  L.  Joint  ^Y(/t•^•  Bank  V.  Simmons, 
(1892)  A.  C.  20J,  1).  P.  reversing  S.  C,  (1891)  1  Ch,  270,  in  C.  A.,  it  having 
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been  there  decided  on  dicta  in  Sheffield,  El.  of  v.  L.  Joint  Stock  Bank,  ante, 
\).  963,  which  are  to  be  explained  as  liaving  reference  to  the  special  facts  of 
that  case;  see  judgments  in  L.  Joint  Stock  Bank  v.  Simmons,  ante,  p.  963, 
in  D.  P.  and  Benfinck  v.  L.  Joint  Stock  Bank,  (1893)  2  Ch.  120.  See 
farther  on  this  principle,  cases  cited  ante,  pp.  399,  400,  and  Tliomson  v. 
Clydesdale  Bank,  (189S)  A.  C.  282,  D.  P.,  cited  ante,  p.  605, 

The  24  &  25  V.  c.  96,  s.  100,  ante,  p.  961,  contains  a  proviso,  "that  if  it 
shall  appear,  before  any  award  or  order  made,  that  any  valuable  security 
shall  have  been  honafide  paid  or  discharged  by  some  person  or  body  corporate 
liable  to  the  paj'ment  thereof,  or  being  a  negotiable  instrument  shall  have 
been  honafide  taken  or  received  by  transfer  or  delivery  by  some  person  or 
body  corporate,  for  a  just  and  valuable  consideration  without  any  notice  or 
without  any  reasonable  cause  to  svispect  that  the  same  had  by  any  felony 
or  misdemeanor  been  stolen,  taken,  obtained,  extorted,  embezzled,  converted, 
or  disposed  of,  in  such  case  the  court  shall  not  award  or  order  the  restitution 
of  such  security."  This  proviso  cuts  down  the  general  right  of  ])roperty 
restored  bj^  the  earlier  part  of  the  section  to  the  owner  on  the  conviction  of 
the  thief  (ri'ie  ante,  p.  961),  and  protects  the  honafide  holder  for  value  of  a 
negotiable  instrument  against  all  proceedings  for  its  recoverj-.  Chichester 
V.  Jim,  52  L.  J.,  Q.  B.  160.  And  semlle,  the  effect  of  sect.  100,  "  so  far  as 
money  is  concerned,  is  limited  to  cases  where  the  money  stolen  or  the  proceeds  of 
it  are  found  on  the  thief,  or  in  the  possession  of  some  one  taking  from  him  other- 
wise than  as  money  passing  as  currency,"  even  although  the  stolen  coin  is  capable 
of  identification.    Moss  v.  JTancock,  (1899)  2  Q.  B.  119,  120,  x>er  Channell,  J. 

Prox>erty  vesting  wider  execzition  or  award.]  At  common  law  the  goods 
of  an  execution  debtor  are  bound  by  the  writ  of  execution  from  the  time  of 
its  teste.  But,  by  the  Sale  of  Goods  Act,  1893,  s.  26  (1),  "  A  writ  oi  fieri 
facias  or  other  writ  of  execution  against  goods  shall  bind  the  property  in  the 
goods  of  the  execution  debtor  as  fVom  the  time  when  the  writ  is  delivered  to 
the  sheriff  to  be  executed  ;"..."  Provided  that  no  such  writ  shall  prejudice 
the  title  to  such  goods  acquired  by  any  person  in  good  faith  and  ibr  valuable 
consideration,  unless  such  person  had  at  the  time  when  he  acquired  his  title 
notice  that  such  writ  or  any  other  writ  by  virtue  of  which  the  goods  of  the 
execution  debtor  might  be  seized  or  attached  had  been  delivered  to  and 
remained  unexecuted  in  the  hands  of  the  sheriff.  (2.)  In  this  section  the 
term  '  sheriff'  includes  any  officer  charged  with  the  enforcement  of  a  writ  of 
execution."  This  section  replaces  the  Stat,  of  Frauds  (29  C.  2,  c.  3),  s.  16 
(s.  15  in  Stat,  of  the  Realm),  and  19  &  20  V.  c.  97,  s.  1.  A  delivery  of  the 
writ  to  the  sheriff's  deputy  in  London  is  a  delivery  to  the  sheriff.  Jlurris  v. 
Lloyd,  5  M.  &  W.  436.  As  to  the  effect  of  County  Court  jirocess,  see 
Murgatroyd  v.  Wright,  (1907)  W.  N.  120, 2  K.  V,.  333.  As  far  as  relates  to  the 
debtor  himself  and  to  all  others  but  purchasers,  a  writ  of  execution  binds  the 
])arty's  goods  from  the  time  of  its  teste.  1  Wms.  Saund.  219/(8)  ;  J/oughton 
V.  Bushy,  Skin.  257  ;  Jfutchins<m  v.  Johnston,  1  T.  E.  729,  731  ;  J'Jx  pte. 
Williams,  L.  Pi.,  7  Ch.  311,  317  ^:»fr  Mellish,  L.J.  The  binding,  both  in  the 
case  of  the  Crown  and  of  a  common  jierson,  relates  only  to  the  debtor  iiimself 
and  his  acts,  so  as  to  vacate  any  intermediate  assignment  made  by  him,  other- 
wise than  in  market  overt.  Giles  v.  G rover,  1  CI.  &  V.  74  ;  S.  C,  9  Bing.  136 ; 
per  Patteson,  J. ;  Woodland  v.  Fuller,  11  Ad.  iV  E.  867,  ^w/-  Id.  But,  the 
])roperty  in  the  goods  is  not  altered  by  the  writ  until  execution  and  sale  by  the 
sheriff.  Lucas  v.  Nockells,  10  Bing.  182.  Nor,  is  the  ])roperty  altered  even  by 
actual  sale  under  the  writ,  so  long  as  anything  remains  to  be  done  to  distin- 
guish the  goods  sold,  as  by  separation  and  weighing,  on  a  sale  per  ton.  Ward 
v.  Dalton,  7  C.  B.  643.  The  law  admits  of  inquiry  into  the  fraction  of  a  day, 
whether  the  writ  of  execution  was  delivered  to  the  sheriff  or  not,  before  the 
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com|ik'tion  of  the  conveyance,  or  imrcliasc.  Wliere  a  jml^inent  debtor,  A., 
inaile  an  assignment  of  all  his  goods  to  two  creditors,  Y.  and  Z.,  fur  the  benefit 
of  all  his  creditors,  after  he  had  notice  that  a  writ  oi'Ji.fa.  liad  been  delivered 
to  the  sheritt"  fur  execution  against  his  <i;<)ods;  it  was  lield  that  the  jiruperty 
in  tlie  goods  ]iassed  to  Y.  and  Z.  immediately  on  the  execntiun  of  the  assign- 
ment; but,  tliat  the  notice  tu  A.  was  also  notice  to  Y.  and  Z.,  and  therefore 
the  gooihs  were  liable  to  seizure  under  they?. /«.  Jfohson  v.  T/ieffitson,  L,  ]{., 
L*  Q.  B.  (i42.  The  sherifl' cannot  make  a  valid  sale  of  the  execntiun  debtor's 
L'oods  before  seizure.  Kr  pte.  Hall,  1-1  Ch.  \).  132,  C.  A.  As  to  seizure  see 
JiJinaon  v.  J'ickerinc/,  23  T.  L.  R.  oT'.t,  K.  S.,  I'.iOT,  cor.  Lauranre,  J.  By  the 
Bald^ru|^tcy  Act,  18y3,  s.  140,  "  the  sheriff  shall  not,  under  a  writ  of  ehf/it, 
di  liver  the  goods  of  a  debtor,  nor  shall  a  writ  of  ehf/il  extend  to  goo;ls."  Where 
a  sheriiV  has  seized  goods  under  ixfi.fa.,  and  goes  out  of  possession,  whether 
he  has  abandoned  ])ossession  is  a  question  of  fact.  Jiayi^hawes  v.  I)earon, 
(1898)  2  Q.  B.  173,  (!.  A.  The  sile  by  the  slierilf  under  the  execution  confers 
a  title  onl}'  as  to  tlie  goods  of  the  execution  debtor.    Crane  v.  Ormerod.{V.)0?j) 

2  K.  B.  37,  per  Ld.  Alverstone,  C.J.  So  in  the  case  of  a  sale,  under  the 
( 'ounty  Courts  Act,  1888,  s.  154,  by  the  high  bailiff  of  that  Court.  S.  C.  Sucus 
where  the  owner  has  made  a  claim  and  the  goods  were  sold  under  Id.  s.  156. 
Goodlocl-  v.  Cousins,  (1897)  1  Q.  V>.  558,  ('.A. 

The  jjropert}'  in  goods  does  not  pass  by  an  award.  Hunter  v.  Bice,  15 
East,  100.  It  only  gives  a  right  of  action  or  attachment  (as  the  case  may  be) 
for  non-performance  of  it. 

On  admiiristratioii  to  deceased  owner.']  As  to  the  vesting  of  property  of  a 
deceased  owner  in  his  executor  or  administrator,  vide  sub  tit.  Actions  by 
executors,  post,  p.  1151.  I'etween  the  death  of  an  intestate  and  grant  of 
administration,  his  personal  ))roperty  was,  by  21  ife  22  Y.  c,  95,  s.  19,  vested  in 
the  judge  of  the  Court  of  Probate  for  the  time  being,  in  the  same  manner, 
and  to  tlie  same  extent,  as  it  used  to  vest  in  the  Ordinary.  It  would  seem 
that  sucli  property  now  vests  in  all  the  judges  of  the  High  Court.  See  J. 
Act,  1873,  ss.  1(5,  31,  31,  76;  Be  Leon  v.  Hubbard,  (1883)  \V.  N.  197,  cor. 
Field,  J.;  and  cf.  Wihon  v.  Wilson,  9  P.  D.  8,  C.  A. 

Previous  recover}/  in  trover,  or  detinue,  or  for  money  had  and  received.] 
A  recovery  in  trover  vests  the  ])roperty  in  the  chattel  in  the  detendant  as 
against  the  plaintiff:  Adams  v.  Prour/hton,  Stra.  1078;   Cooper  v.  ShejJierd, 

3  C.  B.  260  ;  but  not  unless  the  judgment  is  followed  by  satisfaction  ;  lirins- 
nnead  v.  Harrison,  L.  It.,  6  C.  P.  584  ;  this  is  then  equivalent  to  a  jnirchase 
of  the  goods  at  the  value  assessed  by  the  jury.  S.  C.,  Id.  588  ;  semb.  accord. 
S.  C.  in  Ex.  Ch.,  L.  R.,  7  C.  P.  554,  555.  This  case  overrules  the  dictum  of 
.lervis,  C.J.,  in  Puclland  v.  Johnson,  15  C.  B.  145  ;  23  L.  J.,  C.  P.  204,  that 
V>y  the  mere  recover}',  the  property  was  vested  in  the  defendant  by  relation, 
from  the  time  of  the  conversion ;  see  also  Marston  v.  Phillips,  9  L.  T.  289, 
M.  T.  1803,  Q.  B.  So,  where  the  damages  were  not  estimated  on  the 
footing  of  the  full  value,  which  it  seems  may  be  shown  in  a  reply  to  a 
defence  stating  the  former  recovery,  the  judgment  docs  not  vest  the  ])ropertj' 
in  the  di'fendant.  Hulmes  v.  Wilson,  10  Ad.  &  E.  503,  511,  n. ;  see  2  Wrns. 
Saund.  47  cc,  dd  (2).  A  judgment  in  detinue  is  in  the  same  position  as  a 
judgment  in  trover.     Ex  pte.  Drake,  5  Ch.  D.  866. 

Judgment  for  the  i)lainti)Vin  replevin  in  the  detinet  for  damages  vests  the 
property  of  the  goods  in  the  defendant.  J\/oore  v.  Watts,  1  Ld.  liaj'm.  GI4. 
'J'hough  it  would  seem  to  be  otherwise,  where  the  judgment  is  not  followed  by 
satisfaction,  vide  supn(. 

If  after  a  wrongful  sale  of  goods  the  owner  elect  to  claim  and  accept  jiart 
of  the   proceeds  of  the  sale  from  the  wrong-doer  as  money  received  to  his 
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use,  the  tort  is  waived,  and  he  canuot  sue  in  trover.     Lythgoe  v.   Vernon, 

0  H.  &  N.  180 ;  29  L.  J.,  Ex.  16-i;  see  further  ante,  y>.  617,  and  cases  there 
cited. 

Title  acquired  ahroad.']  "  An  assi<2;nment  of  a  moveahle  chattel  which  can 
be  touched  (goods),  giving  a  good  title  thereto  according  to  the  law  of  the 
country  where  the  moveable  is  situate  at  the  time  of  assignment  (lex  situs), 
is  valid."  Dicey's  Conflict  of  laws,  Eule  140,  approved  in  Emhiricos  v. 
Anglo- Austrian  Bank,  (1905)  1  K.  B.  677,  C.  A.,  and  there  applied  to  the 
case  of  a  cheque  stolen,  and  its  indorsement  forged  abroad. 

Evidence  of  special  propertg.']  It  is  sufficient  for  the  plaintiff  to  prove  that 
he  has  a  special  property,  as  against  the  defendant,  in  the  goods  converted. 
Thus  a  bailee,  Nicolh  v.  Bastard,  2  C.  M.  &  R.  659 ;  a  sheriff  when  he  has 
taken  goods  in  execution,  B.  N.  P.  33;  (but  not  before,  Ex  pte.  Williams, 
L.  R.,  7  Ch.  314) ;  the  agister  of  cattle,  Br.  Abr.  Tresp.  67  ;  the  lord  who 
seized  an  estray  or  wreck  before  the  year  and  day  expired,  B.  N.  P.  33  ;  may 
all  maintain  this  action.  So,  if  a  house  be  blown  down  and  a  stranger  take 
away  the  timber,  the  lessee  for  life  may  bring  trover,  for  he  has  a  special 
2oroi:)erty  to  make  use  of  the  same  in  rebuilding.  Id.  As  to  the  property  of 
the  lord  in  heriots,  see  2  Wms.  Sauud.  168  (1).     Abington  v.  Lipscomh, 

1  Q.  B.  776  ;  Western  v.  Bailey,  (1897)  1  Q.  B.  86,  C.  A.  In  some  cases,  a 
person  who  has  only  a  special  property  may  maintain  trover,  although  he  has 
never  had  actual  possession  ;  thus  a  i'actor  to  whom  goods  have  been  consigned, 
but  by  whom  they  have  never  been  received,  may  bring  tiover  for  them  ;  j^er 
Eyre,  C.J.,  Fou'ler  v.  Doivn,  1  B.  il'  P.  47.  The  consignee  of  goods,  consigned 
as  a  mere  security  to  meet  bills  accepted  by  him  for  the  consignor,  may  bring 
trover,  although  no  bill  of  lading  has  been  executed.  Evans  v.  NicJiol, 
3  ]M.  (^  Gr.  614.  And,  where  the  consignor  of  goods,  hearing  that  the 
consignee  had  stopped  payment,  indorsed  the  bill  of  lading  to  the  i)laintiff, 
without  consideration,  directing  him  to  take  possession  of  the  goods,  and  the 
plaintiff  demanded  the  goods  from  the  defendants  (wliarfingers),  who  refused 
to  deliver  them,  it  was  held  that  the  plaintiff  had  such  a  sjtecial  propert}^  as 
entitled  him  to  maintain  trover.  ]\Iorison  v.  Gray,  2  Bing.  260;  Sargent  v. 
Morris,  3  B.  &  A.  277.  Sjiecial  projierty  may  be  sufficient  to  supjwrt  an 
action  even  against  the  owner  of  the  goods;  thus,  where  a  person  entitled  to 
the  temporary  possession  of  a  chattel,  delivers  it  to  the  general  owner  for  a 
special  purpose,  he  may,  after  that  purpose  is  satisfied,  and  on  the  refusal  of 
the  general  owner  to  return  it,  maintain  trover  against  liim  for  it.  Uoherts  v, 
Wyatt,  2  Taunt.  268.  So  N.,  the  owner  of  a  chattel,  may,  by  agreement 
with  his  co-owner,  ¥.,  have  a  special  property  in  it,  which  will  entitle  N.  to 
recover  it  from  IL,  with  whom  F.  had  wrongfully  pledged  it.  Nyhercj  v. 
J/andelaar,  post,  p.  996.  But,  it  has  been  held  that  a  landlord,  who  distrains 
and  impounds  goods,  has  not  such  a  special  ])ropert3'  as  will  enable  hiui  to 
maintain  trover;  for  he  has  only  a  pledge,  with  a  statutory  power  to  sell  ; 
Moneux  v.  Gorehani,  2  Selw.  N.  P.,  10th  ed.  1351  ;  and,  the  goods  when 
imjiounded  are  not  in  the  possession  of  the  landlord,  but  in  the  custody  of  the 
law  between  the  ]iarties.  It.  v.  Cotton,  Parker,  121.  The  proper  remedy  is  by 
action  for  ])0und  breach.     See  Tamer  v.  Furd,  15  M.  &:  W.  212,  j)er  Parke,  15. 

Where  eitlier  the  general  or  the  special  owner  may  maintain  trover,  judg- 
ment obtained  bv  one  is  a  bar  tn  the  aeliDii  of  ttu^  other.  2  Wnis.  Sauud. 
47  1,(1). 

Ivridence  (f  properly — what  suflliient  against  a  ivrong-dver.'\  Where  the 
action  is  brought  against  a  mere  wrong-doer,  it  will  lie  suffii'ient  for  the 
]ilaintiff  to  show  that  he  was  in  possession  of  the  projierty.    Jeffries  v.  Gt.  W, 
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Ity.  Co.,  5  E.  &:  15.  80L' ;  LT.  I-  .J.,  Q.  B.  107.  Sou  r/<c  \Vinl,Ji,ld,  (IHO'J) 
P.  12,  55,  C.  A.,  cited  ante,  \\  7b2.  Tims,  wlicie  a  cliimney-.swci  jiui'.s  buy 
I'ouud  a  jewel,  and  took  it  to  a  jeweller,  who  refused  to  return  it,  it  was  lieid  that 
tlic  finder  had  such  a  property  as  would  enable  him  to  keep  it  against  ail  but 
tlie  rigiitlul  owner,  and  tliat  lie  might  maintain  trover.  Annnry  v.  Dehunirlc, 
Htr.  505 ;  1  Smitli's  L.  C.  So,  the  linder  of  goods,  though  ])icked  uji  by  him 
in  the  Bhop  of  a  third  person.  Jlridt/cs  v.  Ifawkcswoith,  21  L.  .].,  Q.  B.  75. 
Though  it  wouhl  liave  been  otherwi.se,  as  against  an  innkeeper,  if  found  in  his 
inn,  by  reason  of  his  special  pro[)erty.  i(/.  ^^er  Patteson,  J.  And  the  owner 
of  land  is  generally  entitled  to  chatteLs  found  on  the  laml.  S.  Slaffunhhire 
Water  Co.  v.  Shannan,  (189G)  2  Q.  B.  44.  The  plainlilf  bought  a  stranded 
vessel,  which  was  not  conveyed  to  him  according  to  the  jirovisions  of  the 
licgistry  Acts,  and  took  possession  of  her ;  jiart  of  the  wreck  drifted  upon 
(he  defendant's  premises,  and  was  .seized  by  him  ;  it  was  held  tliat  plaintifl' 
had  a  suflicient  property  to  maintain  this  action.  Sutton  v.  JJnck,  2  Taunt. 
302.  Where  a  fire  had  broken  out  in  a  warehouse  containing  tallow  belonging 
to  different  persons,  which  was  melted,  and  llowed  into  the  Thames;  the 
plaintiff  collected  a  quantity  of  this  tallow,  which  was  taken  from  him  by  a 
constable,  and  sold  fiy  order  of  the  (Commissioners  of  Police  to  the  defendants, 
under  2  &  3  V.  c.  71,  s.  30,  before  the  12  months  thereby  limited  had 
expired;  it  was  held  that  the  plaintiff  had  no  property  entitling  him  to 
maintain  trover  against  the  defendant.  Jiuchkij  v.  Gross,  3  B.  it  S.  5G6 ;  32 
L.  J.,  Q.  B.  129.  So  where  on  the  hearing  of  a  charge  of  theft,  the  stolen 
goods  are  produced  by  0.,  a  purchaser  from  the  thief,  under  a  suhpnnd 
duces  tecum,  O.'s  possessory  title  has  been  said  to  be  displaced.  See  li.  v. 
Lusliinfjton,  (L8!)4)  1  Q.  B.  420.  Where  the  owner  of  furniture  lent  it  to  the 
plaintiff  under  a  written  agreement,  and  the  plaintiff  placed  it  in  a  house 
occupied  by  the  wife  of  C,  a  bankrupt,  it  was  held  that  the  plaintifY 
might  recover  in  trover  against  C.'s  assignees,  and  without  producing  the 
agreement.  Burton  v.  Hughes,  2  Bing.  173.  A  licensee  by  parol  to  mine, 
has  possessit)n  of  the  gravel  or  earth  dug  up,  as  against  a  wrong-doer. 
Nortliam  v.  Bowden,  11  Exch.  70;  24  L.  J.,  Ex.  237.  In  trover  for  ore,  it 
was  proved  that  the  i>laintilf  was  in  possession  of  land  in  which  he  raised  the 
ore  in  question:  held,  that  this  was  'pri)ud  facie  evidence  of  the  plaintifl"'s 
right  to  the  ore,  although  the  same  witness,  on  cross-examination,  proved  that 
the  ore  was  taken  by  a  person  who  had  a  shaft  in  an  adjoining  close,  and  was 
getting  the  same  lode  of  ore  uoder  the  plaintiil's  land  where  he  had  sunk  his 
shaft.  Eoive  v.  Brenton,  8  B.  &  C.  737.  In  such  an  action  it  is  enough  to 
show  occupation,  without  proving  the  title  of  the  lessors  under  whom  the 
]ilaintiff  claims  ;  and  it  is  not  any  answer  that  some  of  the  lessors  named  in 
the  lease  have  not  executed  it ;  for  this,  if  material  at  all,  is  only  evidence  in 
reduction  of  damages.  Taylor  v.  Parry,  1  ]\I.  t1'  Gr.  G04.  The  owner  of  a 
ship,  when  the  cargo  is  put  on  board,  h  privici  facie  owner  of  the  cargo,  so  as 
to  sue  a  wrong-doer  in  trover.  Brancker  v.  Molyncux,  3  M.  &  Gr.  84.  A; 
married  woman,  P.,  living  separate  from  her  husband,  as  Housekeeper  to  P., 
gave  the  plaintiff,  her  niece,  a  watch,  which  she  handed  to  P.  to  keep  for  her ; 
F.  and  P.  died,  and  the  defendants,  the  executors  of  P.,  took  possession  of  the 
watch  ;  it  was  held  that  the  plaintiff  had  a  suflicient  possessory  right  to 
maintain  trover  against  the  defendants,  though  she  had  perhaps  no  right 
as  against  P.'s  husband.  Bourne  v.  Foshrvokc,  18  C.  B.,  N.  S.  5G5 ;  34  L.  J., 
C.  P.  1G4. 

Evidence  of  riyht  of  possession.']  The  plainti'V  must  show  that  be  has  a 
right  to  the  immediate  possession  of  the  goods,  in  order  to  recover  in  this 
action.  Thus,  the  purchaser  of  goods,  not  sold  on  credit,  lias  no  right  of 
possession  until  he  pays  or  tenders  the  price.     Bloxani  v.  Sanders,  4  B.  & 
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C.  941.  Aud  see  Sale  of  C^oods  Act,  18'J3,  ss.  27,  28,  ante,  p.  52u.  Lut, 
where  a  tender  of  the  price  has  been  made,  though  after  the  time  fixed  for 
completion  of  the  pm-chase,  the  vendor  will  be  liable  in  trover  if  he  refuse  to 
deliver  the  goods.  Martindale  v.  Smith,  1  Q.  B.  389  ;  and  see  Pmje  v. 
Cowasjee,  L.  K.,  1  P.  C.  127,  145,  and  Sale  of  Goods  Act,  1893,  s.  10  (1), 
ante,  p.  542.  A  quantity  of  hops  was  purchased  from  the  defendant,  the 
invoice  of  which  contained  the  words  "on  rent";  the  hops  remained  in 
the  sellei''s  warehouse,  and  an  acceptance  of  the  buyer  was  afterwards  given 
for  the  price,  to  the  seller  at  his  re([uest,  which  he  indorsed  on  getting  it 
discounted  ;  during  the  running  of  that  bill,  part  of  the  hops  wns  delivered, 
in  pursuance  of  the  buyer's  order,  to  his  sub-purchaser  who  paid  the  ware- 
house rent,  ino  tanto,  charged  by  the  seller ;  afterwards,  and  before  the 
bill  became  due,  the  original  buyer  became  hankrujit,  and  it  was  dishonoured 
at  maturity;  it  was  held,  that  his  assignees  could  not  maintain  trover  for 
the  hop?,  without  actual  payment  of  the  price  agreed  on,  the  buyer  having 
only  the  right  of  property,  without  that  of  possession.  Miles  v.  Gorton, 
2  Cr.  &  jNI.  504  ;  Gj-ice  v.  Eichardson,  3  Ap.  Ca.  319,  J.  C.  So,  where 
there  is  a  contract  to  supply  goods  by  instalments,  and  the  buyer  becomes 
insolvent  before  all  the  instalments  have  become  due,  the  seller  is  not 
bound  to  deliver  a  further  instalment  of  the  goods  until  tender  of  the  price 
of  those  delivered  and  of  that  instalment,  has  been  made  him ;  Ex  pte. 
CJialmers,  L.  E.,  8  Ch.  289,  followed  in  Morgan  v.  Bain,  L.  E.,  10  C.  P. 
15 ;  even  though  the  seller  had  taken  a  bill  for  the  price.  Gunn  v. 
JBoIckow,  Vaughan  &  Co.,  L.  11.,  10  Ch.  491.  The  seller,  having  a  lien  for 
the  price,  permitted  the  buyer  to  have  a  key  of  the  part  of  the  seller's 
premises  on  which  the  goods  were  to  remain  till  payment,  the  seller 
retaining  a  general  control  over  the  premises  as  before;  held,  that  this  was 
not  such  a  possession  by  the  buyer,  as  to  support  trover  against  the  seller, 
for  a  wrongful  removal  of  the  goods.  Mihjate  v.  Kebhle,  3  M.  &:  Gr.  100. 
A.  made  an  assignment  of  goods  by  deed  to  secure  a  debt,  with  a  covenant 
to  pay  it  on  demand,  and  in  the  meantime  to  remain  in  possession  till 
default ;  it  was  held  that,  before  demand  of  the  debt,  the  assignee  could 
not  maintain  trover.  Bradley  v.  Copley,  1  C.  B.  685.  It  is  otherwise, 
however,  where  a  right  to  the  immediate  possession  of  the  goods  passed 
to  the  plaintiff  by  the  assignment,  although  such  right  be  incumbered  by 
a  trust  not  inconsistent  with  such  possession;  White  v.  Morris,  11  C.  B. 
1015 ;  21  L.  J.,  C.  P.  185  ;  for  in  such  case  the  possession  of  the  cestui  que 
trust  is  the  possession  of  the  trustee.  Barker  v.  Furlong,  (1891)  2  Ch. 
172.  See  furtlier  Manders  v.  Williams,  and  Jelks  v.  Hay  ward,  cited  ante, 
\).  948,  and  Toms  v.  Wilson,  Brighty  v.  Norton,  and  Belding  v.  Head, 
cited  ante,  p.  955.  When  the  assignor  wrongfully  sold  the  goods,  which 
lie  had  assigned  to  secure  a  debt,  so  that  he  could  not  deliver  them  on 
demand,  the  assignee  was  held  entitled  to  recover  their  value  in  trover  even 
against  the  6tiH a yi(ie  purchaser.  Cooper  \.  Willomatt,\^.  B.  672;  Fenny. 
Bittleston,  7  Exch.  152;  21  L.  J.,  Ex..  41;  Consolidated  Co.  v.  Curtis, 
(1892)  1  Q.  B.  495.  "  The  rule  is,  that  where  there  has  been  a  misuser  of 
the  thing  lent,  as  by  its  destruction  or  otherwise,  there  is  an  end  of  the 
bailment,  and  the  action  for  trover  is  maintainable  for  the  conversion." 
Bryant  v,  WardcU,  2  Exch.  479,  482.  Where  a  father  gave  to  his  son,  aged 
16,  a  watch  and  certain  books  and  wearing  apparel,  it  was  ruled  that  the 
right  of  possession  was  in  the  sou,  and  that  t^he  lather  could  not  maintain 
trover  for  them,  although  |)erhaps  it  might  have  been  otherwise  in  the  case 
of  a  child  of  tender  age.     hunter  v.  Wcstbruok,  2  C.  &  P.  578. 

Fixtures.']     The  reversioner  or  person  entitled  to  the  freehold  nf  hinds  on 
lease  may  Ijring  trover  for  fixtures  alter  severance  I'runi  the  demised  land. 
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Thus,  wlicre  certain  mill  inacliiucr}-,  to^etlier  with  a  luill,  had  leun  iloniised 
for  a  term  to  a  tenant,  wh<>,  without  permission  from  his  landlonl,  severed 
the  machinery  from  the  mill,  and  it  was  afterwards  sold  hy  tlie  sherilf  under 
a  Ji.  fa.,  it  was  held  tliat  no  jiropcrty  passed  to  the  vendee,  and' that  the 
landlord  might  bring  trover  for  the  machinery  even  during  tiic  continuance 
of  the  term.  Farrant  v.  T/iomjison,  5  B.  &  A.  82G.  So,  where  lands  arc 
leased  for  years,  and  a  tree  is  cut  down  by  a  stranger  during  the  term,  the 
landlord  rnay  maintain  trover  for  it ;  for,  when  it  is  severed,  the  siK-cial 
property  of  the  lessee  is  determined.  Berry  v.  Heard,  Cro.  Car.  242.  Sec 
further,  cases  cited  ante,  p.  925.  But,  trover  cannot  be  maintained  by  a 
tenant  in  tail,  expectnnt  on  the  determination  of  an  estate  for  life  without 
impeachment  of  waste,  for  timber  which  <irew  upon  and  was  severed  from 
the  estate;  for  the  tenant  for  life  has  a  riiiht  to  the  trees  the  moment  they 
are  cut  down.  I'l/ne  v.  Dor,  1  T.  K.  05;  and  see  Williams  v.  Williams, 
12  East,  209 ;  Channon  v.  Patch,  5  B.  &  C.  897  ;  and  In  re  Uarrington, 
o3  Ch.  I).  523  (minerals).  The  lessor  may  recover  from  the  lessee  a 
prehistoric  chattel  whicli  the  latter  has  dug  out  of  the  demised  land.  Elices 
V.  Brigg  Gas  Co.,  Id.  5G2. 

A  tenant's  riglit  to  remove  fixtures  is  a  power  coupled  with  an  interest ; 
.VooVs  case,  1  Salk.  308 ;  Miiishall  v.  Lhnjd,  7  M.  &  W.  450,  460 ;  and  is 
assi(];nable  by  deed.  London  &  Westminster  Loan  Go.  v.  Drake,  6  C.  B., 
N.  S;  798  ;  28  L.  J.,  C  P.  297.  The  tenant  must,  according  to  the  old 
authorities,  exercise  his  power  during  tlic  continuance  of  his  term  ;  20  H.  7, 
f.  13  b ;  21  H.  7,  f.  27  a,  per  Kingsmill,  J. ;  Lyde  v.  Bussell,  1  B.  &  Ad. 
394 ;  Fugh  v.  Art07i,  L.  It.,  8  Eq.  020 ;  and  it  is  well  settled  that  he  must, 
at  any  rate,  do  so  during  such  further  period  as  he  may  hold  possession, 
after  the  term,  in  the  capacity  of  a  t(  nant ;  Fenton  v.  Fobart,  2  East,  88  ; 
Mackintosh  v.  Trotter,  3  M.  &  W.  184  ;  Weeton  v.  Woodcock,  7  M.  &  "\V. 
14;  Foffeyv.  Henderson,  17  Q.  B.  574;  21  L.  J.,  Q.  49;  but,  how  far  the 
tenant  is  entitled  to  this  extended  [teriod  is  by  no  means  certain.  See  Hcaji 
v.  Barton,  12  C.  B.  274  ;  21  L.  J.,  C.P.  153,  154,  jjer  Jervis,  C.J  ;  Leader 
v.  Homewood,  5  C.  B.,  X.  S.  272.  See  also  Saint  v.  Fillcy,  L.  R.,  10 
Ex.  137.  The  rule  has  been  held  to  be  the  same  whether  the  term  be 
determined  by  effluxion  of  time  ;  Lyde  v.  Fussell,  supra;  by  surrender; 
Ex  pte.  Stephens,  7  Ch.  D.  127,  C.  A. ;  E.c  jfte.  Brook,  10  Ch.  D.  100_  C. 
A.;  or,  by  forfeiture.  11  ee^ou  v.  Woodcock;  Fugh  v.  Arton,  supra.  Sec, 
however,  observations  on  this  last  case //i  re  Glasdir  Copper  Works,  infra. 
But,  where  a  tenant  was  allowed  by  the  terms  of  his  tenancy  to  remove 
certain  fixtures,  he  was  held  entitled  to  do  so  within  a  reasonable  time 
after  his  landlord  had  given  him  notice  of  his  election,  to  enter  for  a 
forfeiture.  Sumner  v.  Bromilow,  34  L.  J.,  Q.  B.  130 ;  Ex  pte.  Gould,  13 
Q.  B.  D.  454.  See  the  cases  collected  in  the  notes  to  Elwes  v.  Maive,  2 
Smith's  L.  C.  Where  the  tenant  has  by  deed,  for  valuable  consideration, 
assigned  to  a  third  person  A.  his  right  to  remove  the  fixtures,  he  cannot 
subsequently  defeat  the  grant  by  a  surrender  of  his  lease  to  the  landlord,  and 
A.  may  recover  the  value  of  the  fixtures  in  an  action  against  the  new  tenant, 
wlio  has  refused  to  aUow  A.  to  enter  and  sever  the  fixtures.  L.  A  West- 
minster Loan  Co.  v.  Drake,  Saint  v.  Fillcy,  supra.  The  forfeiture  of 
a  lease  by  the  voluntary  liquidation  of  the  lessee  comiiauy,  is,  as  regards 
debenture  holders,  for  whom  the  comjiany's  property  has  been  assigned, 
equivalent  to  a  surrender.  In  re  Glasdir  Copper  Works,  (1904)  1  Ch.  819. 
A  grant  of  growing  crops  is  similar  in  this  respect  to  a  grant  ot  fixtures. 
Clements  v.  ^Matthews,  11  Q.  B.  D.  808,  C.  A.  But  unless  the  assignee  exercise 
his  right  to  enter  and  sever  within  a  reasonable  time,  the  fixtures  will  pass 
to  the  landlord.  Moss  v.  James,  47  L.  J.,  Q.  B.  100 ;  afiirm.  38  L.  T.  595, 
T.  S.  1878,  C.  A. 
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As  tu  what  fixtures  a  tecant  is  untitled  to  remove,  see  i:,'/(f(',s  v.  Mawe, 
2  Smith's  L.  C,  and  cases  cited  ante,  p.  925.  Where  A.  the  lessee  of  an 
xinfaroished  house  was  restrained,  by  the  covenants  in  his  lease  from 
removing  locks,  keys,  bars,  bolts,  chimney-pieces,  slabs,  and  other  fixtures 
and  articles  in  the  nature  of  fixtm-es,  fixed  or  fastened  during  the  term, 
and  the  premises  were  afterwards  finished  and  fitted  up  as  a"  tavern,  and 
an  ornamental  marble  chimney-piece  was  put  up  by  him,  it  was  held,  that  A. 
was  not  restrained  I'rom  removing  the  trade  fittings,  or  even  tenant's  fixtures, 
or  the  marble  chimney-piece,  at  the  end  of  the  term  ;  for  the  general  words  of 
the  covenant  are  to  be  limited  to  fixtures  of  the  same  kind  as  those  which 
precede  them,  i.e.  to  fixtures  other  than  trade  or  tenant's  fixtures,  and 
introduced  ex  majori  cauteJd.  Bishop  v.  Elliott,  11  Excb,  113 ;  24 
L.  J.,^Kx.  22!i,  Ex.  Ch, ;  Dumergue  v.  Ilumsey,  2  H.  &  C.  777;  33  L.  J,, 
Ex.  88,  Ex.  Ch.;  Sumner  v.  BromiJow,sup-a ;  Ace.  Lambourn  v.  McLellaii, 
(1903)  2  Ch.  2B8,  C.  A.  A  ladder  fixed  to  the  gromid  and  to  a  beam  above, 
and  which  was  the  only  means  of  access  to  a  room  above;  a  crank  nailed' at 
top  and  bottom  to  keep  it  in  its  place,  but  not  let  into  the  wall ;  and  a  bench 
nailed  to  the  wall,  w^erc  all  held  not  to  be  goods  and  chattels  for  which 
trover  would  lie  after  the  expiration  of  the'  term.  Wi/de  v.  Waters, 
IH  C.  B.  637;  24  L.  J.,  C.  P.  193.  Valuable  tapestries  affixed  by  a  tenant 
for  life  to  the  wallsof  a  house  for  ornament,  and  the  better  enjoyment  of  them 
as  chattels,  so  that  they  can  be  removed  without  structural  damage,  arc 
removable  by  her  executor.  In  re  Dc  Falle,  (1901)  1  Ch.  523;  affirm,  suh. 
nom.  Leigh  v.  Taylor,  (1902)  A.  C.  157.  See  also  Jn  re  Iltdse,  (1905)  1 
Ch.  406.  As  to  the  materiality  of  the  intention  of  the  affixing  of  the 
fixtures,  vide  S.  CC,  Ilolson  v.  Gorringe,  and  Reynolds  v.  Ashby  ct 
Son,  infra. 

As  between  mortgagor  and  mortgagee  the  fixtures  annexed  to  the  land 
imss  to  the  mortgagee,  although  they  can  be  removed  without  appreciable 
damage  to  the  freehold,  and  there  is  no  distinction  between  fixtures  removable 
as  between  landlord  and  tenant  and  fixtures  not  so  removable ;  for  in  this 
case  the  maxim,  quicquid  jjlantatur  solo,  solo  cedit,  applies  in  full  force; 
Wulmsley  v.  Milne,  7  C.  B.,  N.  S.  115 ;  29  L.  J.,  C.  P.  97 ;  Climie  v.  Wood, 
L.  1!.,  3  Ex.  257;  L.  P.,  4  Ex.  328,  Ex.  Ch.;  In  re  Ilichards,  L.  P.,  4  Ch. 
630;  Holland  v.  Hodgson,  L.  P.,  7  C.  P.  328,  Ex.  Ch. ;  Smith  v.  Marlare, 
(1884)  W.  P.  14;  32  W.  P.  459;  Sheffield,  &c.  Bnilding  Soc.  v.  Harrison, 
15  Q.  B.  D.  358,  C.  A.  Even  where  trade  fixtures  are  put  up  by  the  mortgagor 
after  the  mortgage,  they  do  not  pass  to  his  trustee  in  baidvruptcy.  Walmsley 
V.  Mihic,  supra  ;  Longhottom  v.  Berry,  L.  P.,  5  Q.  B.  123  ;  Mmx  v.  Jacohs, 
L.  K.,  7  H.  L.  481.  'I'he  rule  is  the  same  whether  the  mortgase  be  a  le^al 
one  or  merely  e^iuitable ;  S.  C. ;  Longhottom  v.  Berry,  supra  :  ^Tehh  v.  Hodge, 
L.  i!.,  5  C.  P.  73,  Ex.  Ch. ;  and  whether  the  mortgagor  be  a  freeholder  or 
leaseholder  of  the  mortgaged  premises.  In  re  Bichards,  L.  P.,  4  Ch.  030,  6;!7  ; 
Alenx  V.  Jacohs,  supra.  See  also  Southport,  &c.  Banking  Co.  v.  Thompson, 
37  Ch.  D.  64.  In  determining  whether  a  chattel  has  become  a  fixture  or  not, 
the  intention  of  the  person  affixing  it  to  the  soil  is  material  only  so  far  as 
it  can  be  presumed  from  the  degree  and  object  of  the  annexation.  Hohson  \. 
Gorringe,  (1897)  1  Ch.  182,  C.  A.;  Beynolds  v.  Ashby  .£•  Son,  (1903)  1  K.  B. 
87,  C.  A.;  (1904)  A.  C.  466,  D.  P.  Thus  where  the  fixtures  had  been 
supplied  to  tlie  mortgagor  K.  by  H.,  under  a  hire-purchase  contract,  and  the 
mortgagee  G.  entered  beiore  K.  had  paid  H.  all  the  instalments  payable  there- 
under, G.  was  held  entitled  to  the  fixtures.  S.  CC.  AVhere  iiowever  U. 
)-ctook  the  fixtures  before  G.'s  entry,  H.'s  title  was  held  good.  Gouqh  v. 
Wood,  (1894)  1  Q.  B.  713,  C.  A.  h\  order  that  a  chattel  should  become  a 
fixture  it  is  not  essential  that  it  should  be  physically  attached  to  the  soil  on 
which  it  rests  by  its  own  weight.    Monti  v.  Barnes,  (1901)  1  K.  B.  205,  C.  A. 


FLiturta. — Ei'idcncr  of  Cunversiov.  971 

The  fact  that  by  the  mortgage  deed  the  niortgagcjr  in  jwsses.sion,  fur  tlie 
bettor  securing  the  mortgaged  interest,  attorned  tenant  to  the  mortgagee,  does 
not  all'ect  tlie  right  of  the  mortgagee  to  tlie  fixtures.  Ji'x  pie.  Punuett, 
IG  Ch.  D.  1126.  But  where  a  mortgagor  in  possession  lets  the  mortgaged 
premises,  tlie  tenant  may  remove  the  trade  fixtures  which  he  himself  puts  up. 
Sanders  v.  Davis,  15  Q.  B.  D.  218.  And  chairs,  let  by  their  owner  L.,  to 
the  owner  and  occut)ier  of  a  hipi)odrome  for  use  therein,  and  which  were 
screwed  down  to  the  floor  thereof,  were  held  not  tp  jiass  to  the  mortgagee  of 
the  building,  as  against  L.  Lyon  v.  L.  City,  &c.,  Bank,  (1903)  2  K.  B.  135. 
As  to  distraining  fixtures,  vide  ante,  p.  OOM. 

Evidence  of  eo?ri'ersto?i.]  The  (/ist  of  the  action  is  the  wrongful  conversion 
of  the  plaintitrs  goods  by  the  defendant.  A  conversion,  however,  does  not, 
ex  vi  termini,  imjjly  a  transfer  of  proiierty  to  the  defendant,  but  rather  a 
dejirivation  of  ]iro])erty  sutVered  by  the  plaintiff.  Keyworth  v.  IliU,  3  B.  &  A. 
U87.  See  England  v.  CoivJey,  L.  It.,  8  Ex.  120.  A  conversion  may  be 
proved  either  by  evidence  of  a  direct  act  of  conversion,  or  by  showing  a 
demand  of  the  goods  by  the  plaintiff,  and  a  refusal  by  the  defendant  to 
deliver  them,  which  is  evidence  of  one.  As  to  the  distinction  between  an 
actual  conversion  and  what  is  evidence  of  one,  see  judgments  in  Burroughes 
V.  Bayne,  b  U.  k  N.  2UG ;  20  L.  J.,  Ex.  185. 

Evidence  of  conversion — actual  or  direct  conversion.']  An  unlawful  taking 
of  goods  out  of  the  possession  of  the  owner  is  itself  a  conversion,  and  not 
mere  evidence  of  it.  B.  N.  P.  4-1 ;  2  Wms.  Saund.  47  n,  (1);  Grainger  v. 
JfiU,  4  N.  C.  212;  Powell  v.  Iloyland,  6  Exch.  07;  20  L.  J.,  Ex.  82  ;  pro- 
vided the  taking  or  detention  be  with  intent  to  convert  them  to  the  use  of 
the  taker,  or  to  some  other  person,  or  has  the  effect  of  destroying  or  altering 
their  quality  or  nature;  for  if  there  be  a  trespass  committed  which  does  not 
interfere  with  the  owner's  general  dominion  over  the  property,  this  is  no 
conversion.  Therefore,  where  a  ferryman,  refusing  to  take  a  passenger's 
horses,  removed  them  from  the  boat  and  put  them  at  large  ashore,  this  was 
held  not  to  be  in  itself  a  conversion.  Fouldes  v,  WiUouyhhy,  8  M.  &  W. 
540.  See  per  IMartin,  B.,  in  Crouch  v.  Gt.  N.  By.  Co.,  11  Exch.  742 ;  25 
L.  J.,  Ex.  135,  147  ;  and  in  Burroughes  v.  Bayne,  5  H.  &  N.  290,  300 ;  29 
L.  J.,  Ex.  185,  189 ;  Ileald  v.  Carey,  11  C.  B.  977.  In  Jliort  v.  Bott,  L.  R., 
9  Ex.  80,  89,  that  which  constitutes  a  conversion  was  described  as  "  where 
a  man  does  an  unauthorized  act,  whicli  deprives  another  of  liis  ]3roperty 
permanently,  or  for  an  indefinite  time."  A  bankrupt  might,  under  the  early 
Bankruptcy  Acts,  maintain  trover  against  his  assignees  in  order  to  try  the 
validity  of  the  adjudication  without  proving  a  demand  and  refusal;  for 
the  taking  of  the  goods  by  the  assignees  was  a  suflicieut  conversion,  and  the 
plaintiff  must  have  been  deemed  to  have  delivered  them  on  compulsion ; 
Summersctt  v.  Jarvis,  3  B.  &  B.  2;  but,  as  under  the  Bankruptcy  Act,  1883, 
8.  133,  the  advertisement  in  the  London  Gazette  is  made  conclusive  evidence 
of  the  ajipointment  of  the  trustee,  the  action  is  not  now  brought,  as  was 
formerly  done,  to  test  the  validity  of  the  adjudication  in  bankruptcy.  So, 
the  using  a  thing  without  the  licence  of  the  owner  may  be  a  conversion. 
Mulgrave  v.  Ogden,  Cro.  Eliz.  219;  Lvcyworih  v.  Ililf,  supra.  'I'hus.  the 
wearing  of  a  pearl  was  held  a  conversion.  Petre,  Ld.  v.  Hentarjt,  12  !^Iod. 
519.  And  where  a  person  finds  a  thing  and  misuses  it,  it  is  a  conversion. 
Mulgrave  v.  Ogden,  supra.  And,  where  a  person  coming  to  the  possession 
of  laud,  found  there  a  block  of  stone  belonging  to  another,  and  removed  it, 
not  to  an  adjacent  i)lace,  but  to  a  distance,""  it  was  ruled  to  be  a  conversion. 
Eorsdick  V.  Collins,  1  Stark.  173 ;  but  see  Ikmgldon  v.  Butler,  4  T.  K.  364. 
So,  drawing  part  of  the  wine  out  of  a  vessel,  and  filling  it  up  with  water,  is  a 
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conversion  of  all  the  liquor.  Richardson  v.  Atkinson,  Stra.  576.  But,  it  has 
been  said  by  Patteson  and  Coleridge,  JJ.,  that  the  conversion  of  part  is  not 
the  conversion  of  the  whole,  if  the  remainder  continues  in  a  fit  state  to  be 
delivered  up,  and  the  party  oflers  to  deliver  it  up.  Phiipott  v.  Kelley,  3  Ad. 
&;  E.  106.  As  to  where  trover  will  lie  for  wrongful  distress,  see  Action  for 
wrongful  distress,  ante,  pp.  897,  899  et  seq. 

A  person  in  the  lawful  possession  of  goods  may  be  guilty  of  a  conversion 
of  them,  by  dealing  with  them  contrary  to  the  orders  of  the  owner.  Thus, 
where  the  owner  of  goods  on  board  a  vessel,  directed  the  captain  not  to  land 
them  on  a  wharf  against  which  the  vessel  was  moored,  which  he  promised 
not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  for  the  owner's 
use,  under  an  idea  that  the  wharfinger  had  a  lien  thereon,  for  the  wharfage 
fees,  because  the  vessel  was  unloaded  against  the  wharf ;  it  was  held  that  the 
owner  might,  upon  demand  and  refusal,  maintain  trover  against  the  captain 
unless  the  latter  could  establish  the  wharfinger's  right.  Si/eds  v.  Hay, 
4  T.  K.  260. 

In  order  to  constitute  an  actual  conversion,  it  is  not  necessary  that  the 
party  should  deal  with  the  goods  as  his  own.  It  is  enough  if  it  be  a  dealing 
for  a  third  person  adversely  to  the  true  owner ;  thus,  where  a  bankrupt, 
being  indebted  to  G.,  delivered  goods  to  G.'s  servant,  who  gave  a  receipt  for 
them  in  G.'s  name,  and  sold  them  for  his  use  ;  it  was  held,  in  an  action  by 
the  assignee,  that  this  sale  was  a  conversion  by  tlie  servant.  Perkins  v. 
Smith,  1  Wils.  328.  So,  where  the  plaintiff  placed  goods  on  board  the  defen- 
dant's ship  as  a  consignment  on  behalf  of  D.,  and  demanded  hills  of  lading  in 
his  own  name;  the  ship  sailed  without  such  bills  having  been  given  ;  it  was 
held  that  this  amounted  to  a  conversion  of  the  goods.  FaJk  v.  Fletcher,  18 
C.  B.,  N.  S.  403 ;  34  L.  J.,  C.  P.  146.  In  this  case  the  defendant,  by  his  acts, 
showed  that  he  set  up  a  title  in  D.,  adverse  to  the  plaintiff.  But  where  the 
defendants  by  charter-party  agreed  to  carrj^  a  cargo  from  C.  to  B.,  and  the 
master  refused  to  sign  bills  of  lading  and  carried  the  cargo  to  B.,  and  was 
ready  to  deliver  it  there  to  the  consignee,  it  was  held  that  there  was  no 
conversion.  Joiies  v.  Hough,  5  Ex.  D.  115,  C.  A.  The  mis-delivery  of  goods 
by  a  warehouseman  ;  Devereiix  v.  Barclay,  2  B.  &  A.  702;  or  by  a  carrier; 
Youl  V.  Harhottle,  Peake,  49  ;  Stephenson  v.  Hart,  4  Bing.  476,  is  a  conver- 
sion ;  though  it  is  otherwise  where  he  loses  them  by  accident.  2  Wms. 
Saund.  47  i  (1) ;  Boss  v.  Johnson,  5  Burr.  2825  ;  Kirkman  v.  Hargreaves,  1 
Selwn.  N.  P.,  13th  ed.  364.  As  to  delivery  under  an  order  which  has  been 
fraudulently  altered,  see  Union  Credit  Bank  v.  Mersey  Docks,  &c..  Board, 
(1899)  2  Q.  B.  205.  Proof  that  the  carrier  asserted  tliat  he  delivered  the 
goods  to  the  consignee,  and  that  the  assertion  is  false,  is  not  alone  evidence  of 
a  conversion.  Attersol  v.  Briant,  1  Camp.  409.  If,  however,  the  plaintiif 
has  also  proved  a  demand  and  a  refusal  by  the  party,  whether  consignor  or 
consignee,  entitled  to  have  them,  it  would  then  have  been  evidence  of  a  con- 
version. See  further  the  observations  of  Martin,  B.,  in  Crouch  v.  Gt.  N.  By. 
Co.,  11  Exch.  442.  But,  delivery  in  the  ordinary  course  of  business  at  a 
jjlace  directed  is  no  conversion,  allliough  the  goods  were  delivered  to  a  person 
not  intended  by  tlie  sender.  M'Kean  v.  M'lvor,  L.  B.,  6  Ex.  36.  And  a 
carrier,  after  the  refusal  of  goods  at  the  consignee's  address,  is  an  involuntary 
bailee,  and  if  he  act  with  reasonable  care  and  caution  with  respect  to  the 
goods,  a  mis-delivery  of  them  by  him  will  not  be  a  conversion.  Heugh  v. 
L.  <f;  K  W.  By.  Co.,  L.  B.,  5  Ex.  51.  See  further  cases  cited  ante,  p.  648. 
Where  a  landlord  before  the  sale  of  distrained  goods  had  notice  from  third 
persons,  the  jilaintiffs,  to  deliver  up  the  overplus  to  them  as  being  the  real 
owners,  it  was  held  no  conversion  for  him  to  return  the  overplus  and  unsold 
goods  to  the  tenant  instead  of  tlie  plaintiffs;  for  as  to  overplus,  it  should 
have  been  paid  to  the  sheriff  and  not  to  the  plaintiffs;  and  as  to  the  goods, 
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lliey  were  li-^litly  reiilaood  wlieiv  they  were  found.  Evnux  v.  Wriyht, 
2  U.  iV  N.  5*27:  27  L.  J.,  Ex.  r)0.  It  seems,  however,  tliat  as  ihe  sherilV 
now  no  longer  takes  part  in  the  sale,  the  overplus  should  he  returned  to  the 
real  owner;  vide  ante,  \).  yi'B.  Where  goods  ol"  the  plaintilV  had,  hy  mistake, 
been  consigned  to  the  defendant,  and  ho  by  his  act,  tliough  hand  fide, 
enabled  a  tliiril  jierson  to  obtain  delivery  of  the  goods,  whereby  they  were 
lost  to  the  plaintiff,  the  defendant  was  held  liable  in  trover.  Iliort  v.  Bott, 
L.  !{.,  !)  Ex.  80. 

Taking  the  plaintift's  j)roperty  by  assignment  from  another  who  has  no 
right  to  dispose  of  it,  is  a  conversion ;  even  after  an  interlocutory  judgment 
in  trover  by  the  plaintiil'  against  the  assignor.  Marstou  v.  Fhillijjs, 
9  L.  T.  289,  M.  T.  1863  ;  see  ante,  p.  965.  Therefore,  where  the  defendant 
took  an  assignment  of  tobacco  in  the  king's  warehouse,  by  way  of  a  pledge 
frem  a  broker,  who  had  purchased  it  in  his  own  name  for  the  plaintiff", 
his  principal,  it  was  held  that  lie  had  been  guilty  of  a  conversion ; 
it  being  also  proved  that,  when  the  tobacco  was  demanded  from  him  by 
the  plaintiff,  he  refused  to  deliver  it.  M'Conibie  v.  Bavies,  6  East,  538; 
Baldwin  v.  Cole,  6  Mod.  212 ;  see  also  Jackson  v.  Anderson,  4  Taunt. 
25.  See  also  Fowler  v.  IloUins,  L.  11.,  7  Q.  B.  616 ;  L.  R.,  7  H.  L.  757, 
cited  post,  p.  978.  But,  where  goods  were  ])laced  in  the  hands  of  a 
factor  for  sale,  and  he  indorsed  the  bills  of  lading  to  the  defendants,  who 
thereupon  accepted  a  bill  for  him,  and  he  at  the  same  time  directed  the 
defendants  to  sell  the  goods,  and  reimburse  themselves  the  amount  of 
the  bill  out  of  the  proceeds,  it  was  held  that  the  defendants  having  sold  the 
goods,  could  not  be  sued  for  them  in  trover  l)y  the  oiiginal  owner.  Stierneld 
V.  Iloldtn,  4  B.  &  C.  5.  So  where  N.  fraudulently  ol)tained  V.'s  goods,  and 
])ledged  them  with  B.  for  an  advance,  and  before  the  fraud  was  discovered, 
repaid  the  advnnce  and  recovered  possession  of  the  goods,  it  was  held  that 
B.  was  not  liable  for  conversion.  Union  Credit  Bank  v.  Mersey  Docks,  (f;c.. 
Board,  (1899)  2  Q.  B.  205.  Where  the  defendant  was  intrusted  by  the 
plaintiff  with  a  bill  of  exchange  to  get  it  discounted,  and  afterwards  mis- 
applied the  proceeds,  it  was  held  that  trover  would  not  lie  against  him. 
Buhner  v.  Jarmain,  2  M.  &  W.  282.  See  Symonds  v.  Atkinson,  1  H.  !c  N. 
46.  So  where  a  broker,  who  is  authorized  to  sell  goods  at  a  certain  price, 
sells  them  at  an  inferior  price,  it  is  no  conversion.  Diifresne  v.  Hutchinson, 
.",  Taunt.  117. 

A  wrongful  sale  of  goods  is  a  cunversion,  and  no  demand  is  necessary. 
Edwards  v.  Hooper,  11  M.  &  W.  303.  But  a  wrongful  sale  by  one  co-tennnt 
is  not  a  conversion  as  against  the  other,  unless  it  be  in  market  overt,  or  under 
such  circumstances  as  wholly  to  dejirive  the  other  co-tenant  of  the  power  of 
retaking  the  goods.  Mayhcw  v.  Herrick,  7  C.  B.  229  :  see  further, /)os^,  pp.  978, 
979.  Where  A.  consigned  the  goods  of  B.  to  the  defendant,  who,  without 
notice  of  the  right  of  B.,  sold  a  pait,  and  kept  the  remainder  in  his  possession, 
the  sale  was  held  to  be  a  conversion  as  against  B.  Featherstonhauyh  v. 
Johnston,  8  Taunt.  237.  A  banker,  B.,  discounted  a  bill,  drawn  on  a 
customer,  and  accepted,  ])ayable  at  his  bank,  after  notice  that  it  had  been 
lost  by  the  holder,  C. ;  B.  afterwards  debited  his  customer  with  tiie  amount 
of  the  bill,  wrote  a  discharge  on  it,  ard  delivered  it  up  to  the  customer  as  the 
voucher  of  his  acoount ;  it  was  held  that  B.  was  guilty  of  an  actual  conversion 
and  that  C.  could  maintain  trover  against  him  for  the  bill,  without  making  a 
demand.  Lovell  v.  Martin,  -!  Taunt.  799.  If  the  holder  of  a  bill  for  a  specific 
purpose  get  money  on  it  by  discount  witliout  authority,  this  is  a  conversion 
of  the  whole,  tlu)ugh  he  may  have  received  only  part  of  the  money  due  on 
it;  and  the  jury  may  give  the  whole  amount  as  damages.  Alsayer  v.  Close, 
10  M.  &  W.  570.  So,  where  the  drawer  of  a  bill  deposited  it  with  a  creditor, 
giving  him  autliority  to  receive  the  proceeds  and  ai>ply  them  in  a  specific 
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way  ;  and  the  creditor,  after  the  drawer  had  committed  an  act  of  baukruptc.y, 
gave  up  the  bill  to  the  acceptor,  and  took  another  instead,  this  was  held 
to  be  a  conversion  by  him  as  against  the  assignees.  Bohson  v.  Itolh,  1 
M.  &  Rob.  239. 

Where  the  defendant,  upon  the  security  of  two  pictures,  made  an  advance 
payable  at  a  day  certain,  which  was  subsequently  indefinitely  extended,  and 
the  defendant  afterwards  wrote  to  the  plaintifl",  that  if  the  money  were  not 
paid  he  should  sell  the  pictures,  mis-stating  in  his  letter  the  amount  of  his 
claim ;  it  was  held  that  this  inaccurate  notice  did  not  end  the  agreement,  and 
that  the  defendant  was  liable  in  trover  for  selling  the  pictures.  Piqot  v. 
CnUeij,  15  C.  B.,  N.  S.  701 ;  33  L.  J.,  C.  P.  134.  C.  dejiosited  with  the 
defendant  the  dock-warrant  for  a  quantity  of  brandy,  as  a  security  for  the 
payment  of  the  acceptance  of  C.  due  January  29th.  C.  became  bankrupt, 
and  the  defendant  sold  the  brandy  on  the  28th,  and  handed  over  the  warrant 
on  the  29th,  the  vendee  taking  possession  of  the  brandy  on  the  30tli ;  it  was 
held,  that  although  the  sale  alone  might  not  have  operated  as  a  conversion, 
yet  that  the  delivery  of  the  warrant  interfered  with  the  right  of  retaking 
possession  of  the  goods,  and  afforded  ground  for  an  action  of  trover.  Johnson 
V.  Stear,  15  C.  B.,  N.  S.  330 ;  33  L.'  J.,  C.  P.  130.  But,  where  A.  borrowed 
a  sum  of  money  from  the  defendant  on  his  promissory  note,  paj^able  on 
demand,  and  deposited  scrip  certificates  for  shares  as  a  security  :  A.  became 
bankrupt,  and  the  defendant  without  anj^  demand  or  notice  sold  10  of  the 
15  shares  to  repay  himself  his  debt ;  it  was  held  that  A.'s  assignee  could  not, 
without  having  tendered  the  amount  of  the  debt,  maintain  trover  against  the 
defendant  to  recover  the  value  of  the  shares,  for  that,  even  assuming  the  sale 
to  be  wrongful,  the  immediate  right  to  the  possession  was  not,  by  the  sale, 
revested  in  the  i)laintiff,  and  he  could  not  theiefore  maintain  trover,  either 
for  the  whole  value  of  the  shares,  or  for  nominal  damages.  Ualh'rhiy  v. 
JMf/ate,  L.  R.,  3  Ex.  299,  Ex.  Ch, ;  following  BonaM  v.  .Suckling,  L.  K.,  1 
Q.  B.  585,  where  the  form  of  action  was  detinue.  In  this  last  case  Black- 
burn and  Mellor,  JJ.,  intimated  that  in  Johnson  v.  Stear,  supra,  the  action  of 
trover  should  have  been  held  not  maintainable ;  L.  R.,  1  Q.  B.  609,  610,  617 ; 
see  also  Youngmann  v.  Briesmann,  W.  N.  1892,  162,  M.  Sit.  C.  A.,  and 
Mulliner  v.  Florence,  3  Q.  B.  D.  484,  493,  per  Brett,  L.J.  Where  the 
defendant  has  a  lien  on  goods,  he  is  guilty  of  conversion,  if,  instead  of  retain- 
ing them,  he  sell  or  enable  some  other  person  to  sell  them.  S.  C. ;  Clarke  v. 
Gilbert,  2  N.  C.  357.  See  as  to  sale  of  shares  mortgaged,  otherwise  tlian  by 
deed,  Deverges  v.  Sandevian,  (1902)  1  Ch.  579,  C.  A. 

Where  the  defendant  took  the  i)laintiff's  boat  in  order  to  reach  his  own 
vessel  which  was  on  lire,  while  under  the  jtlaintiff's  care,  and  the  boat  was 
accidentally  sunk,  Ld.  Elleuborou^h  was  of  opinion  that  this  was  not  a 
conversion,  Drake  v.  Shorter,  4  Esp.  165.  So,  it  is  no  conversion  if  the 
master  of  a  ship  tlirows  goods  into  the  sea  to  prevent  the  shij)  from  sinking. 
Bird  V.  Astock,  2  Biilstr.  280.  AVhere  the  defendant  has  done  the  act  com- 
plained of  by  the  licence  of  the  plaintiff  it  is  no  conversion.  Thus,  if  a 
person,  against  whom  a  commission  of  bankrupt  had  issued,  acquiesced  in  it 
so  far  as  to  take  a  part  in  the  sale  of  his  own  goods,  by  recommending  an 
auctioneer  to  conduct  the  sale,  it  was  held  to  be  no  conversion.  Clarke  v. 
Clarke,  6  Esp.  61. 

Though  the  burning  or  destroy  Ing  of  property  by  the  defendant  is  a  con- 
version, if  done  with  intent  to  destroy  or  a]ipro])riate  (vide  ante,  pp.  968,  971), 
it  is  no  conversion  if  the  goods  be  burnt  by  accident,  or  even  by  the  mere 
negligence  of  the  bailee,  or  by  the  act  or  negligence  of  a  third  person  not  in 
privity  with  the  bailee.  It  is  otherwise  if  destroyed  while  in  the  wrongful 
possession  of  the  defendant,  though  not  with  his  privity;  or,  if  they  are 
damaged  while  he  is  exercising  a  dominion  over  them,  inconsistent  with  the 
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rights  of  the  real  owner.  Ikald  v.  (Jureij,  11  C.  15.  '.t77  ;  '1\  L.  •!., 
C.  P.  !)7.  It  is  no  conversion  for  tlie  defendant  to  cut  away  timber  im- 
properly fi.xcd  or  bedded  by  tiie  plaintilV  in  tiie  defendanl'.s  close,  so  as  not 
to  be  easily  removable.  Himmnns  v.  Lill^slnne,  8  Kxcb.  l.'il  ;  22  I^.  J., 
Ex.  217. 

Evidence  of  conversion — demand  and  refusal.']  A  demand  of  the  goods 
by  the  plaintifV,  and  a  refusal  to  deliver  them  by  the  defendant,  he  having 
the  power  to  deliver  them,  arc  evidence  of  a  conversion;  but  being  only 
]ircsumptivc  evidence  of  a  conversion,  it  may  be  rebutted  by  evidence  to  the 
contrar}'.  2  Wms.  Saund.  47  i,  (1).  A  demand  and  refusal  are  evidence  of 
a  priar  conversion.  Per  Cur.  in  Wilton  v.  Girdlestone,  5  ]}.  &  A.  847.  A 
refusal  must  be  proved ;  mere  excuses  for  not  delivering  the  goods  will  not 
be  sufficient.  Severin  v.  Keppell,  4  Esp.  15G;  Addison  v.  Bound,  7  C.  &  P. 
285.  But  the  refusal  need  not  be  express;  thus  where,  in  trover  Viy  assignees 
of  a  bankrupt  for  a  landau,  it  appeared  that,  after  the  act  of  bankruptcy,  the 
bankrupt  had  sold  the  landau  to  the  defendant,  and  that  a  written  demand 
of  it  had  been  left  by  tlie  plaintiff  at  the  defendant's  house  ;  but  it  did  not 
appear  that  tlie  latter  had  expressly  refused  to  deliver  it  up,  Richardson,  J,, 
ruled  that  the  demand,  and  the  non-delivery  in  pursuance  of  the  demand, 
were  evidence  of  a  conversion.  ]Vatkins  v.  Woolley,  Govv,  69.  The  fact 
that  the  plaintill's  goods  are  in  the  defendant's  house  from  which  he  has 
ejected  the  plaintilV,  is  not  necessarily  proof  of  a  conversion  ;  a  demand  and 
refusal  should  be  proved.  Thorogood  v.  Robinson,  G  Q.  B.  769.  Sec  Wilde 
v.  Waters,  16  C.  B.  6;!7 ;  24  L.  J.,  C.  P.  193.  Where  the  defendant,  being 
applied  to  by  the  holder.  A.,  for  a  blank  acce]>tance,  which  had  been  returned 
by  A.  to  the  acceptor,  for  correction, replies  that  he  cannot  return  it  "because 
it  is  burnt":  this  answer,  coupled  with  the  fact  that  the  defendant  is  not 
called  as  a  witness  for  the  defence,  is  evidence  of  a  iiossession  and  destruction 
by  him.     M'Keiven  v.  Cotclmig,  27  L.  J.,  Ex.  41. 

There  are  many  cases  in  which  a  refusal  to  deliver  goods  will  not  be 
evidence  of  a  conversion.  In  order  to  render  a  demand  and  refusal  evidence 
of  conversion,  it  must  appear  that,  at  the  time  of  the  demand  made,  the  party 
had  it  in  his  power  to  deliver  up  or  retain  the  article  demanded.  Smith  v. 
Young,  1  Camp.  441.  As  where  one  B.  had  hired  a  chaise  for  the  jilaintirt', 
and  phiccd  it  at  livery  with  the  defendant,  in  whose  possession  it  was  attaclied 
by  process  out  of  the  sherilf's  court  in  an  action  against  B.,  and  the  plaiutitV 
demanded  the  chaise,  which  the  defendant  refused  to  deliver,  alleging  that  it 
had  been  attached :  it  was  held  that  this  was  no  evidence  of  a  conversion, 
the  chaise  being  at  the  time  of  the  demand  in  the  custody  of  the  law. 
Verrall  v.  lluUnson,  2  C.  M.  &  B.  495.  In  rUlott  v.  Wilkinson,  3  U.  ct  C. 
345 ;  34  L.  J.,  Ex.  22,  Ex.  Ch.,  the  plaintilT  had  purchased  and  received  a 
warrant  for  wine  deposited  with  the  defendant,  a  whartinger ;  the  plaintitt" 
presented  his  warrant,  Avliich  was  indorsed  generally  by  II.  it  Co.,  and 
demanded  the  wine;  the  warehouseman  of  the  liefendant  .said  that  the  goods 
had  been  stopjied  by  an  attachment  from  the  mayor's  court ;  defendant  could 
not  be  found,  but  it  appeared  that  he  had  been  served  a  few  days  previously 
with  notice  of  attachment  on  all  the  goods  of  II.  &  Co.;  the  same  day  the 
plaintiiV  wrote  demanding  the  wine,  and  requiring  an  answer  by  11  a.m.  next 
day;  the  defendant  wrote  next  day  in  reply,  asking  for  time,  but  before  his 
letter  was  received  the  {)laintiit"  had  issued  a  writ  :  it  was  held  that  there  was 
evidence  for  the  jury  of  a  conversion.  If  a  jicrson,  who  finds  goods,  refuse  to 
deliver  them  to  the  owner  until  he  proves  his  right  to  them,  such  refusal  is 
not  necessarily  evidence  of  conversion.  Green  v.  Dunn,  3  Camp.  215,  n. ; 
Guntun  v.  Nurse,  2  B.  ^  B.  447 ;  Clark  v.  Chamherlain,  2  ]M.  it  W.  78. 
The  proper  question  to  be  left  to  the  jury  seems  to  be,  whether  the  defendant 
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had  a  bona  fide  doubt  as  to  the  title  to  the  goods,  and  if  so  whether  a  reason- 
able time  for  clearing  up  that  doubt  had  elapsed.  See  Burrorighes  v.  Bayne, 
5  H.  &  N.  296,  308  ;  29  L.  J.,  Ex.  185, 191,  per  Bramwell,  B.  Where  goods, 
the  property  of  the  plaintiff',  had  been,  by  the  servants  of  an  insurance 
company,  carried  to  a  warehouse  of  which  the  defendant,  a  servant  of  the 
company,  kept  the  key  ;  and  the  defendant,  on  being  applied  to  by  the 
plaintiff,  to  deliver  them  up,  refused  to  do  so  without  an  order  from  the  com- 
pany, it  was  held  that  this  refusal  was  no  evidence  of  a  conversion.  Alexander 
V.  Southey,  5  B.  &  A.  347.  A  dishonoured  bill  was  demanded  of  the  defendant, 
who  did  not  deny  the  plaintift''s  right  to  it,  but  said  it  was  in  the  hands  of 
his  attorney,  A.  B.,  and  that  he  would  get  it  from  him,  if  the  plaintiff  would 
call  a^ain ;  on  calling  again  the  defendant  had  not  got  it  back  from  A.  B. :  it 
was  held  that,  if  the  defendant  did  not  really  mean  to  withhold  the  bill,  this 
did  not  jirove  a  conversion.     Tvwne  v.  Lewis,  7  C.  B.  608. 

But,  a  refusal  on  the  ground  of  a  claim  of  right  \)y  another  is  evidence  of 
a  conversion.  Caunce  v.  Spanton,  7  M.  &  Gr.  903;  and  see  Wanshrovgh 
V.  Maton,  4  Ad.  &  E.  884.  So  is  a  refusal  to  give  up  to  the  jilaintiff"  his  title 
deeds,  exce|it  on  payment  of  charges  for  which  he  is  not  liable.  Davies  v. 
Veriwn,  6  Q.  B.  443.  Where  the  widow  and  administratrix  of  an  insolvent, 
being  applied  to  by  his  assignees  for  papers  in  his  possession  at  his  death, 
answered  that  they  were  in  the  hands  of  her  attorney,  it  was  held  that  this 
was  not  sufficient  evidence  of  a  conversion.  Canot  v.  Jfughes,  2  N.  C.  448. 
But,  where  a  person  who  claimed  to  have  a  lien  upon  goods,  delivered  them 
to  a  bailee,  and  the  real  owner  demanded  them  of  the  latter,  who  refused  to 
deliver  them  without  the  directions  of  the  bailor,  it  was  held  that,  the  bailor  not 
having  any  lien  upon  the  goods,  the  refusal  by  the  bailee  was  evidence  of  a  con- 
version ;  and  per  Ld.  Tenterden,  C.J.,  "A  bailee  can  never  be  in  a  better 
situation  than  the  bailor.  If  the  bailor  has  no  title,  the  bailee  can  have  none, 
for  the  bailor  can  give  no  better  title  than  he  has.  The  right  to  the  property 
may,  therefore,  be  tried  in  an  action  against  the  b;iilee."  Wihon  v.  Andertov, 
1  B.  &  Ad.  450,  456;  Lee  v.  Bohinson,  25  L.  J.,  C.  P.  249,  cited  jpos^  p.  978; 
Cheesman  v.  Exall,  6  Exch.  341.  So,  in  trover  against  a  carrier,  by  the 
bailor  of  the  goods,  he  may  set  up  the  right  of  the  real  owner,  who  has  claimed 
and  received  them  from  the  carrier.  Shrridan  v.  Neio  Quay  Co.,  4  C.  B.,  N. 
S.  618  ;  28  L.  J.,  C.  P.  58.  A  refusal  by  the  general  agent  of  a  party  is  not 
evidence  of  a  conversion  by  that  party  ;  it  must  be  shown  that,  in  the  particular 
act  of  refusal,  the  agent  acted  under  the  special  directions  of  his  principal.  Per 
Gibbs,  C.J.,  Fotltonier  v.  Dawson,  Holt,  N.  P.  383.  But  proof  of  a  refusal 
by  the  shop  servant  of  a  pawnbroker  has  been  held  to  be  evidence  of  a 
conversion  by  the  master.  Jones  v.  Hart,  2  Salk.  441.  And,  where  a 
bailiff  wrongfully  took  the  goods  of  the  plaintiff,  and  lodged  them  on  the 
defendant's  premises,  and  the  defendant's  wife,  in  his  absence,  refused  to 
deliver  them  up  to  the  ])laintiff,  this  was  held  evidence  of  a  conversion  by 
the  wife.  Cattcrall  v.  Kenyon,  3  Q.  B.  310.  A  demand  to  re-deliver  a 
chattel  injured  by  the  defendant  "in  the  same  plight  as  when  it  came  to  the 
defendant's  possession,"  followed  by  a  refusal,  is  not  evidence  of  a  conversion. 
Bushworth  V.  Taylor,  3  Q.  B.  699. 

A  demand  of  the  value  of  the  goods  has  been  held  a  sufficient  demand 
of  the  goods.  TJiornpjson  v.  S/iirlcy,  1  Eyp.  31.  And,  service  of  a  written 
demand,  by  leaving  it  at  the  house  of  the  defendant,  is  good.  Logan  v. 
lloulditcli,  1  Ksp.  22.  Where  two  inde])endent  contemporary  demands  have 
been  made,  one  oral  and  the  other  in  writing,  proof  of  either  will  be  sufficient. 
Smith  V.  Youtig,  1  Cam]).  440.  A  demand  and  refusal  of  "fixtures"  is  no 
evidence  of  the  conversion  of  articles  which  are  not  fixtures.  Culei/rave  v. 
Dias  Santos,  2  B.  &  C.  76. 

The  trustee  of  a  bankrujit  cannot  recover,  in  trovei',  goods  di'livered  by  the 
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bankiiii)L  l)eforc  liis  bankruptcy,  b}'  way  of  a  I'laudulcnt  preference,  witliout 
proof  of  a  demand  and  refusal,  unless  the  preference  is  itself  an  act  of  bank- 
ru])tcy  to  which  the  bankruptcy  has  relation,  litevcnson  v.  Neivnham,  13 
C.  B.  '2y,->;  22  L.  J.,  C.  P.  110,  Ex.  Ch.;  Nixon  v.  Jenkins,  2  li,  \\\.  135, 

If  the  defendant  refuse  to  deliver  goods,  alleging  an  insufficient  ground  of 
refusal,*\vhereupon  the  plaintitf  brings  trover,  it  has  been  questioned  whether 
the  defendant  can  set  up  at  the  trial  another  and  diflerent  ground.  Coles  v. 
Bank  of  England,  10  Ad.  &  E.  4-14,  445,  7?e?-  Patteson,  J. 

The  delivery  of  a  ship  by  the  defendant  to  the  plaintilf,  the  mortgagee,  in 
pursuance  with  a  demand  made  by  him,  is  sufficient,  although  the  ship  is 
then  liable  to  be  seized  by  process  of  law,  by  reason  of  the  defendant's  delault 
in  i)aying  the  wages  of  the  crew.  Jolinson  v.  R,  Mail  S.  Packet  Co.,  L.  R., 
3  C.  P.  38. 

Evidence  of  conversion — hy  whom.']  The  action  may  be  brought  against 
any  person  who  was  a  party  to  the  conversion,  althoui^h  the  goods  were 
actually  converted  by  another.  2  Wms.  Saund.  47  x,  (1).  Thus,  if  a  party 
sue  out  an  execution  against  a  bankrupt,  and  the  sheritf  seize  the  goods 
and  sell  them,  and  give  the  money  to  the  creditor,  the  trustee  may  bring 
trover  against  the  sherilV,  or  ap;ainst  the  party  suing  out  execution,  if  he 
can  be  proved  to  be  a  party  to  the  conversion,  by  giving  a  bond  to  secure 
the  sheriff,  and  so  making  the  seizure  his  own  act.  Rush  v.  Baker, 
B.  N.  P.  41.  But,  where  the  wrongful  seizure  is  made  without  the  privity 
of  tlie  execution  creditor,  a  subsequent  ratification  by  him  will  not  render 
him  liable  ;  Wilson  v.  Tamman,  6  M.  &  Gr.  23G  ;  ace.  Kdfjhley,  Maxsted  if; 
Co.  V.  Dnrant,  (1901)  A.  C.  240,  1).  P.  cited  ante,  p.  312;  though  it  was 
formerly  held  that  the  execution  creditor  was  liable  in  trover  if  he  had 
received  the  proceeds  of  the  levy.  Bi(sh  v.  Baker,  supra ;  Str.  9!i6 ; 
2  Wms.  Saund.  47  x,  (1).  Where  a  bankrupt  left  some  plate  with  his 
wife,  who  delivered  it  to  a  seivant  to  sell,  and  the  servant  delivered  it  at 
the  door  of  W.'s  shop  to  the  defendant,  who  went  into  the  shop  and 
pawned  it  to  W.  in  his  own  name,  and  delivered  the  money  to  his  wife, 
it  was  held  to  be  a  conversion  by  the  defendant.  Parker  v.  Godin,  Str.  813  ; 
B.  N.  P.  47. 

Trover  will  lie  against  a  corporation,  and  it  is  not  necessary  to  show  tliat 
the  conversion  was  authorized  by  an  instrument  xmder  seal.  Tarhorough 
V.  Bank  of  England,  16  East,  6 ;  Duncan  v.  Surrey  Canal  Co.,  3  Stark.  50. 
And  a  corjioration  is  liable  fur  acts  done  by  its  agent  in  the  course  of  his 
ordinary  duty,  as  in  distraining  for  dues,  &c.  Smith  v.  Birmingham 
Gas  Co.,  1  Ad.  &,  E.  526.  Agency  may  be  inferred  from  the  subsequent 
adoption  of  the  act  by  the  corporation.  S.  C.  Where  the  conversion 
is  by  a  contractor  for  works  on  a  railway,  this  is  not  evidence  of  a  conversion 
by  the  company.  Olover  v.  L.  <fc  N.  W.  By.  Co.,  5  Exch.  66.  See  further, 
ante,  \)\x  69  et  seq.,  and  Part  III.,  sub  tit.  Actions  against  companies — 
Torts  by  corporations,  post,  pp.  1094  et  seq. 

A  servant  is  liable  in  an  action  in  trover  for  a  conversion,  though  for  his 
master's  benefit.  Stephens  v.  Elivall,  4  M.  S:  S.  259;  Alexander  v.  Southey, 
5  B.  &  A.  249 ;  Perkiris  v.  Smith,  ante,  p.  972.  See  also  McEnlirc  v.  Potter 
22  Q.  B.  D.  438.  So,  a  clerk  who  refuses  to  re-deliver  a  bill  of  exchange 
wrongfully  indorsed  to  him,  which  he  has  carried  to  his  master's  account. 
Cranch  v.  White,  1  N.  C.  414;  1  Scott,  314.  See  Symonds  v.  Atkinson,  1 
H.  &  N.  146 ;  25  L.  J.,  Ex.  313.  J^ut,  a  servant  or  agent,  who  has  received 
goods  from  his  master  or  principal,  may,  on  a  demand  made  by  the  true 
owner  of  the  goods,  give  a  qualified  refusal  to  deliver  them  up,  without  being 
liable  to  an  action  of  trover;  as  if  the  ostler  at  a  stable  states  his  unwilling- 
ness to  give  up  a  horse  claimed  by  a  stranger,  until  his  master  had  l)cen 
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spoken  to  about  it ;  but  where  a  bailee  sets  up  or  relies  upon  the  title  of  his 
bailor  in  answer  to  such  demand,  his  refusal  is  evidence  of  a  conversion  by 
him.     Lee  v.  BoUnson,  25  L.  J.,  C.  P.  249. 

A  packer  who  in  the  course  of  his  business  shipped  goods  under  the  orders 
of  a  person  who  employed  him  for  that  purpose,  was  held  not  guilty  of  a 
conversion,  although  the  goods  were  wrongfully  delivered  to  him.  Oreenway 
V.  Fisher,  1  C.  &  F.  190,  192.  In  this  case,  Abbott,  C.J.,  says,  "  The  dis- 
tinction between  this  case  and  that  of  a  servant  is,  that  here  there  is  a  public 
employment;  and  as  to  a  carrier,  if  while  he  has  the  goods,  there  be  a 
demand  and  refusal,  trover  will  lie,  but  while  he  is  a  mere  conduit-pipe  in 

the  ordinary  course  of  trade,   I  think   he  is  not  liable."     Accord,  

(Assi(j7iees)  v.  S.  E.  By.  Co.,  Ex.,  cited  per  Willes,  J.,  18  C.  B.  609.  This 
principle  no  doubt  applies  in  the  case  of  a  carrier,  as  he  is  bound  to  carry 
goods  tendered  to  him ;  but  it  has  been  denied  to  apply  in  any  case  in  which 
the  person  receiving  the  goods  is  not  so  bound,  as  in  the  case  of  a  packer 
above  mentioned,  Fowler  v.  Hollins,  L.  K.,  7  Q.  B.  616,  633,  Ex.  Ch.,  per 
INIartin,  B.  See,  however,  S.  C,  L.  R.,  7  H.  L.  799,  i)er  Ld.  O'Hagan.  Where 
cotton  was  fraudulently  bought  by  B.  of  the  plamtiff's  brokers,  and  the 
defendants,  who  were  also  brokers,  bought  it  of  B.  in  their  own  name  as 
principals  bonufde,  and  at  once  sampled  it;  the  defendants  resold  the  cotton 
in  the  ordinary  course  of  trade  to  M.  at  the  same  price,  |?/«s  a  commission, 
fetched  it  away  in  their  cart,  and  forwarded  it  to  M.,  who  paid  for  it  to  the 
defendants,  and  spun  it  into  yarn  ;  this  was  held  to  amount  to  a  conversion 
of  the  cotton  by  the  defendants.     S.  C,  L.  II.,  7  H.  L.  757. 

An  auctioneer,  A.,  who  in  the  ordinary  course  of  his  business  sells  and 
delivers  to  the  purchasers  goods  entrusted  to  him  for  that  purpose  by  a  person 
in  possession  of  them.  P.,  without  notice  that  P.  is  not  the  true  owner,  O., 
is  liable  to  0.  for  conversion,  whether  the  sale  be  on  the  premises  of  P. ;  Con- 
solidated Bank  v.  Curtis,  (1892)  1  Q.  B.  495  ;  or  of  A.  ;  Cochrane  v.  Bymill, 
40  L.  T.  744,  E.  S.  1879,  C.  A.;  Barker  v.  Furlong,  (1891)  2  Ch.  172. 
Where,  however,  the  sale  was,  before  the  auction,  effected  by  P.  himself  on 
A.'s  premises,  A.  was  lield  not  lial)le,  altliough  he  gave,  by  P.'s  request,  a 
delivery  order  to  tlie  buvei',  who  removed  the  goods.  National  Mercantile 
Bank  V.  Bymill,  44  L.  T.  767  ;  T.  S.  1881,  C.  A. 

Where  the  master  of  a  ship,  unjustifiably,  but  in  the  hondfide  exercise  of 
his  discretion,  sold  a  cargo  at  a  port  short  of  its  destination,  and  the  ship- 
owner adopted  the  sale  and  paid  over  the  proceeds  to  tlie  owner  of  the  cargo ; 
it  was  held  that  trover  lay  against  the  master  and  sliipowner  jointly,  and 
tliat  it  was  not  necessary  in  such  action  to  produce  the  charter-party,  the 
bill  of  lading  showing  on  the  face  of  it  the  contract  of  carriage.  Ewhank  v. 
Nutting,  7  C.  B.  797.  As  to  the  right  of  the  master  of  a  ship  to  sell  the 
cargo  in  case  of  necessity,  see  Australasian  Steam  Nav.  Co.  v.  Morse,  L.  R., 
4  C.  P.  222.  In  Hilhery  v.  Eatton,  2  H.  &  C.  822;  33  L.  J.,  Ex.  190,  a 
ship  grounded  on  the  coast  of  Africa  was  wrongfully  bought  for  the  defen- 
dants by  their  agent  there,  without  authority  ;  in  answer  to  the  agent's  letter 
informing  them  of  the  purchase,  the  defendants  wrote,  "  You  do  not  say  from 
Avhom  you  bought  her,  nor  whether  you  have  the  register  with  her.  You 
had  better,  for  the  present,  make  a  htdk  of  her"  :  it  was  then  held  that  there 
was  evidence  for  the  jury  of  a  conversion  by  authority  of  the  defendants. 

Evidence  of  conversion — tenant  in  common,  (f'c]  As  the  possession  of  one 
joint-tenant,  tenant  in  common,  or  parcener,  is  the  possession  of  the  others, 
trover  cannot  in  general  be  maintained  l)y  one  joint-tenant,  i^c,  against  his 
companion.  Co.  Litt.  200  a  ;  2  Wms.  Saund.  47  o,  (1) ;  Jacobs  v.  Seward, 
L.  !{.,  5  H.  L.  464.  The  removal  of  entire  chattels  by  one  tenant  in 
common,  without  the  consent  or  knowledge  of  the  other,  for  the  purpose  of 


Evidence  of  Con  version. —  Dmnntjcs.  979 

selling  them,  and  applying  the  proceeds  to  his  own  use,  d(jcs  not  amount  to 
a  conversion,  even  althoutth  the  removal  has  created  a  lien  on  the  chattels  by 
a  third  party.  Jonm  v.  JimiDi/,  2.")  L.  J.,  Ex.  34").  Wiicrc  the  ]ilaintilV  and 
one  of  tlic  defendants  were  members  of  a  friendly  sueiety,  tlie  funds  of  which 
were  kept  in  a  box  deposited  with  tliem,  and  the  defendant  took  away  the 
box,  and  delivered  it  to  the  other  defem^'ant,  who  was  not  a  niemljer  of  the 
socioty,  it  was  held  that  the  plaintiff  could  not  maintain  trover  for  the  box. 
IfoUidiiij  V.  Cnmsell,  1  T.  It.  658.  So,  where  one  tenant  in  common  of  a 
Avhale  refused  to  deliver  a  moiety  of  it  to  the  other,  and  cut  it  up  and 
expressed  the  oil,  it  was  held  that  this  w'as  no  conversion.  Fcnning$  v. 
GrenviUc,  Ld.,  1  Taunt.  241.  lUit  if  one  tenant  in  common,  &c.,  destroy  the 
thing  in  common,  trover  lies.  See  Jacobs  v.  Seward.,  ante,  p.  978.  Thus,  where 
one  tenant  in  common  of  a  ship  took  it  away  by  force,  and  sent  and  sold  it  in 
the  West  Indies,  where  it  was  lost  in  a  storm,  it  was  held  to  be  evidence  of  a 
destruction  by  him.  Barnardiston  v.  Chapman,  cited  4  East,  121;  B.  X.  P. 
34.  So,  it  lias  been  said  that  the  sale  of  the  whole  of  a  chattel  by  one  tenant 
in  common,  without  authoritj'  of  his  co-tenant  either  express  or  implied,  is, 
with  respect  to  tlic  other,  a  wrongful  conversion  of  his  undivided  part.  Per 
Baylcy,  J.,  Barton  v.  WiJIiams,o  B.  &  A.  403;  Jfcath  v.  Ifuhbard,  4  East, 
110,  12(!.  However,  it  is  now  settled  that  a  mere  sale  of  an  entire  chattel  by 
a  co-tenant,  so  as  not  wholly  to  deprive  the  plaintiif  of  his  power  of  re- 
possession is  not  a  conversion,  for  it  only  ojterates  upon  the  undivided  share 
of  the  vendee,  unless  it  be  a  sale  in  the  market  overt  so  as  to  change  the 
]iro]7erty  of  the  whole,  Mayheiv  v.  llerrick,  7  C.  B.  229 ;  Harper  v.  Godsell, 
L.  K.,  5  Q.  B.  422. 

Damaf/es.]  In  actions  for  conversions,  the  general  rule  is,  that  the 
damages  should  be  the  value  of  the  thing  converted.  Finch  v.  Blount,  7 
C.  tfc  P.  478.  A  bona  fide  sale  to  a  solvent  customer  is  evidence  of  value  on 
which  a  jury  are  bound  to  act.  France  v.  Gaudet,  L.  R.,  li  Q.  B.  190,  204. 
^Viiere  the  plaintiffs  negotiable  securities  had  been  wrongfully  deposited  by 
A.  with  the  defendant,  and  had  been  sold  by  him,  the  plaintiff  was  held 
entitled  to  recover  the  proceeds  of  the  sale  and  4  per  cent,  interest.  Simmons 
V.  L.  Joint  Stock  Bank,  and  Liff/e  v.  Id.,  (1891)  1  Cli.  270.  Where  the  defen- 
dant wrongfully  detained  from  the  plaintiff  a  bill  for  KlUO/.,  and  got  800/. 
upon  it,  it  was  held  that  the  plaintiff  was  entitled  to  the  full  amount  as 
damages.  Ahager  v.  Close,  10  ]M.  &  W.  576.  See  Bavins  v.  J.,  it-  S.  II'. 
Bank,  (1900)  1  Q.  V,.  270,  C.  A,  Where  the  defendant  did  not  give  up  the 
jilaintifl's  goods  on  demand,  in  order  that  he  might  seize  and  sell  them  under 
a  County  Court  judgment,  which  he  did ;  the  plaintiff  was  held  entitled  to 
recover  the  full  value  of  the  goods.  Ednvnidson  v.  Nuftull,  17  C.  B.,  N.  S. 
280 ;  34  L.  J.,  C.  P.  102.  So,  the  plaintiff  may  recover  the  full  value,  although 
he  has  only  a  special  pro])ertv  in  the  goods.  Swii-e  v.  Leach,  18  C.  B.,  X.  S. 
479;  34  L.  J.,  C.  P.  150;  accord.  The  Winkfwld,  (1902)  P.  42,  57,  C.  A., 
cited  aide,  p.  782.  But  there  are  some  circumstances  which  may  operate  in 
mitigation  of  damages.  AVhere  an  unpaid  vendor  sold  goods,  the  property 
in  which  had  been  transferred  to  the  vendee,  it  was  held  that  the  vendee  could 
recover  onlv  the  difference  between  the  price  agreed  on  and  the  value  of  the 
goods.  Cfdnery  v.  17^7/,  5  H.  <fc  N.  288;  29  L.  J.  Ex.  180.  Where  the 
pledgee  of  a  dock  warrant  liad  converted  it  before  the  day  fixed  for  the  ])ay- 
ment  of  the  money  advanced,  it  was  held  that  the  interest  of  the  defemlant 
in  the  pledge  must  be  taken  into  account  in  measiu-ing  the  damage  which  the 
plaintiff  had  sustained.  Johnson  v.  Stear,  15  C.  B.,  N.  S.  330 ;  33  L.  J.,  C.  P. 
130;  accord.,  Donald  v.  Suckling,  L.  R.,  1  Q.  B.  585,  and  Ilalliday  v. 
Ilolgate,  L.  K.,  3  Ex.  29'.»,  Ex.  Ch.  The  damages  recoverable  from  a  stranger, 
who  converted  the  goods,  would,  however,  bo  their  lull  value.     Johnson  v. 
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Lancashire  tfe  Yorkshire  By.  Co.,  3  C.  V.  D.  499.    See  also,  Brierhj  v.  Kendall, 
Toms  V.  Wilson,  and  Massey  v.  Sladcn,  cited  ante,  p.  927. 

lu  trover  for  a  guarantee  the  plaintitl"  is  entitled  to  the  sum  recoverable  on 
it  by  him,  though  mutilated  by  the  defendant.  M'Leod  v.  M'Ghie,  2  M.  & 
Gr.  326.  Where  the  executor  of  A.  received  money  on  a  policy  on  the  life 
of  A.,  which  A.  had  conveyed  to  B.  in  trust  for  creditors,  B.  may  recover  the 
money  from  the  executor  in  trover  for  the  policy.  Watson  v.  McLean,  E.  B. 
&  E.  75.  In  trover  for  title  deeds,  the  jury  may  give  the  full  value  of  the  estate 
to  which  they  belong  by  way  of  damages,  although  they  are  generally  reduced 
to  40s.  on  the  deeds  being  given  up.  'Loosemore  v.  Badford,  9  M.  &  "W.  657, 
2)er  Aldcrsou,  B.  AVhere  the  defendant,  a  siieriff,  who  held  goods  taken  in 
execution,  delivered  them  to  the  plaintiffs,  assignees  of  a  bankrupt,  after  trover 
brought  against  him  by  the  plaintitfs,  and  the  plaintiffs  accepted  them 
without  condition,  it  was  held  that  they  could  not  recover  more  than  nominal 
damages;  at  all  events  not  without  alleging  special  damage.  Moo7i  v. 
Ba^jhael,  2  N.  C,  310.  So  where  the  goods  have  been  dealt  with  in  such 
a  manner  as  is  equivalent  to  a  return,  the  plaintiff  can  only  recover  the 
actual  damage  he  has  sustained.  Hiort  v.  L.  &  N.  W.  By.  Co.,  4  Ex.  D. 
188,  C.  A. 

In  trover  for  coals,  the  action  was  brought  to  try  the  right  to  the  mines, 
which  had  been  worked  by  the  defendant,  and  turned  on  the  effect  of  an  old 
conveyance;  Parke,  B.,  directed  the  jury  that  if  there  was  fraud  or  negligence 
in  the  defendant,  they  might  give  the  full  value  of  the  coal,  without  deduction 
of  expenses,  &c. ;  but  if  he  acted  honestly,  in  the  belief  that  he  was  entitled 
to  the  mines,  the  proper  damages  would  be  the  value  as  if  the  coalfield  had 
been  bought  by  tlie  defendant  from  the  plaintiff;  the  jury  thereupon  gave, 
for  damages,  a  certain  sum  per  acre  on  the  latter  estimate,  and  the  direction 
was  acquiesced  in.  Wood  v.  Morewood,  3  Q.  B.  440  n. ;  see  further  the  cases 
cited  ante,  p.  939.  So  where  a  lease  has  been  surrendered  by  the  tenant,  after 
a  distress,  with  notice  to  the  landlord  A.  that  the  growing  crops  have  been 
assigned  to  B.,  A.  is  entitled  as  against  B.,  to  the  rent  and  expenses  of 
cultivating  and  harvesting  the  crops.  Clements  v.  Matthews,  11  Q.  B.  D. 
808,  C.  A.  In  trover  for  a  cargo,  improperly  sold  by  the  master  of  a  ship, 
before  arrival  at  the  port  of  destination,  the  jury  are  justified  in  giving  as 
damages  the  cost  price  and  amount  of  freight  ])aid;  and  this,  it  seems,  is  the 
hast  that  ought  to  be  given,  when  there  is  no  proof  contra,  by  the  defendants. 
Etvhank  v.  Nutting,  7  C.  B.  797.  Where  the  defendants  converted  a  vessel 
before  she  was  finished,  and  then  finished  her,  it  was  held  that  the  plaintiffs 
were  entitled  to  recover,  as  damages  in  trover,  the  value  of  the  vessel  at  the 
time  of  the  conversion,  but  not  lier  value  at  a  subsequent  time,  nor,  as  special 
damage,  the  value  of  freight  which  the  plaintiffs  might  have  earned  witii  her 
if  she  had  been  completed  by  the  person  who  had  contracted  to  build  tlie 
same  for  the  plaintiffs,  and  delivered  to  them.  Bead  v.  Fairbanks,  13  C.  B. 
692.  See  also  Dreyfus  v.  Beruvian  Guano  Co.,  in  D.  P.,  (1892)  A.  C.  166, 
and  S.  C.  Id.  170.  In  trover  by  trustee  of  a  bankrupt,  against  a  creditor  of 
the  bankrupt  for  a  wrongful  seizure  and  sale  under  a  fi.fa.,  the  jury  are  not 
bound  to  give  the  vakie  of  the  goods  if  tlie  sale  was  bond  fide,  but  may  give 
the  amount  of  the  sale  cnly ;  for  the  goods  must  be  sold  at  all  events,  either 
by  the  plaintiff  or  the  defendant.  Whitmore  v.  Black,  13  ]\I.  &  W.  507.  In 
trover  for  fixtui-es  which  liave  been  severed  by  the  defendant,  their  value 
only,  as  so  severed,  is  recoverable.  McGregor  v.  High,  21  L.  T,  803, 
Keating,  J.  Special  damage  over  and  above  the  value  of  the  goods  is 
recoverable  in  this  action  if  laid  in  the  statement  of  claim ;  Bodley  v, 
Beynolds,  8  Q.  B.  779;  Woi,d  v.  Bell,  5  E.  &  B.  772;  6  E.  &  B.  355;  25 
L.  J.,  Q.  B.  148,  321;  contra,  Balme  v.  Jluttim,  9  Bing.  477;  Ex.  Ch. 
per   Cur. ;  when,  however,  tliey  are  not  so  laid  they  are  not  recoverable. 
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Ddvis  V.  Osire/I,  7  C.  ic  V.  801.   Sec  further  France  v.  Gandcl,  I..  U.,  (i  (^  li. 
l!)!l,  205. 

By  o  &  1  W.  J,  c.  4L',  s.  2'J,  cited  a7ite,  p.  625,  the  jury  may,  in  this 
action,  rrjve  damages  in  the  nature  of  interest,  over  and  above  the  value  of 
tlic  goods. 

Defence. 

])y  Rules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  now  plead  a  general  denial 
of  the  allegations  in  the  statement  of  claim,  and  r.  15  requires  him  to  state 
all  such  facts,  on  which  he  relies,  as  do  not  ai)pear  therein,  and  if  not  stated 
would  be  likely  to  take  the  plaintilV  by  surprise.      Vide  ante,  j).  309. 

If  the  defendant  deny  tlie  plaintifl''s  right  to  ])ossession  of  the  goods,  and  it 
be  found  that  some  of  the  goods  belonged  to  the  i)laintiif,  and  some  lo  the 
defendant,  the  issue  is  divisible,  and  the  verdict  should  be  entered  distributively. 
Williams  V.  at.  II'.  Jiy.  Co.,  8  M.  i"k  W.  85(i :  Frcshney  v.  Wells,  20  L.  J., 
Ex.  228.  Where  goods  were  deposited  with  B.  by  their  owner  A.  to_  A.'s 
order,  and  A.  subsequently  transferred  his  ])roperty  in  them  to  C,  it  is  no 
defence  to  an  action  by  C.  against  15.  for  their  value,  that  B.  had  wrongfully 
delivered  them  to  D.  before  C.  acquired  his  title.  Bristol,  &c.,  Bank  v. 
Midland  Jl;/.  Co.,  (1891)  2  Q.  B.  (552.     C.  A. 

It  seems  that  the  fact  that  the  plaintiff's  case  is  founded  on  an  unprosecuted 
felony  aifords  no  defence.  Wells  v.  AbrcJuuns,  L.  B.,  7  Q.  I'.  551.  Sec 
further  hereon  other  cases  cited  avte,  p.  961. 

Jus  terlii.]— The  defendant,  when  he  is  not  a  bailee  or  agent,  may  set  up 
the  title  of  a  third  person  though  he  does  not  claim  under  that  person. 
Leake  v.  Loveday,  4  J\I.  &  Gr.  1)72.  And  an  agent  mav  set  up  ».jus  tertii, 
where  the  bailment  has  been  determined  by  what  is  equivalent  to  an  eviction 
by  title  paramount.  The  iilaintitf,  who  had  wrongfully  distrained  the  goods 
of  B.,  delivered  them  to  the  defendant,  an  auctioneer,  for  sale;  B.  served  a 
notice  on  the  defendant  that  the  distress  was  void,  and  required  him  to 
retain  the  proceeds  of  the  sale  on  his  (B.'s)  behalf;  it  was  held  that  the 
defendant  was  justified  in  retaining  the  proceeds.  Biddle  v.  Bond,  6  B.  &  S. 
225;  34  L.  J.,  Q.  15.  137.  See  on"  this  case  Henderson  v.  Williams,  (1895) 
1  Q.  B.  521,  C.  A.  See  further  Leake  v.  Loved'iy,  sajmi  ;  Thome  v. 
Tilbury,  3  H.  &:.  X.  534 ;  27  L.  J.,  Ex.  407.  A  bailee  cannot,  however,  set 
up  the  title  of  another,  unless  he  defends  upon  j\I.'s  risiht  and  title  and  by  his 
authority.  Bogers  v.  Lambert,  24  Q.  B.  1).  573  ;  S.' C,  (1891)  1  Q._B._318, 
C.  A.  So  M.'s  title  cannot  be  set  up  where  M.  has  abandoned  his  right. 
Betteley  v.  Beed,  4  Q.  B.  511.  And  where  a  bailee  accepts  the  bailment,  with 
notice  of  an  adverse  claim,  he  cannot  afterwards  set  up  the  existence  of  that 
claim,  as  against  his  bailor.  Ex  pte.  Davies,  19  Ch.  1).  80,  C.  A.  In  trover 
by  the  trustee  of  a  bankrupt  to  recover  the  value  cif  property  assigned  to  the 
defendant  by  way  of  fraudulent  preference,  the  defendant  cannot  set  up  the 
title  of  the  trustee  under  a  ])rior  bankruptcy,  that  trustee  not  having  in  any  way 
interfered  with  the  property  or  asserted  his  title  to  it.  Morgan  v.  Kniglit,  15 
C.  B.,  N.  S.  669 ;  33  L.  J.,  C.  B.  108.  See  cases  collected  in  judiiment  in 
this  case.  See  also  Nicholson  v.  Cooper,  3  II.  &  N.  384  ;  27  L.  J.,  Ex.  393; 
Barker  v.  Furlong,  (1891)  2  Ch.  172.  So  a  mere  wrongdoer  cannot  set  up  a 
jus  ttrtii.  Jeffries  v.  Gt.  W.  By.  Co.,  5  E.  &  B.  802  ;  25  L.  J.,  Q.  B.  Iu7. 
See  also  The  Winhfekl,  (1902)  B.  42,  55,  cited  ante,  p.  782. 

Evidence  of  general  lien.']  A  lien  on  the  goods,  either  general  or  particular 
(i.e.,  in  respect  of  a  general  balance  or  of  the  jiarticular  goods),  and  a  right  to 
the  possession  of  them,  until  the  claim  is  satisfied,  is  a  defence  in  this  action. 
It  must  be  pleaded  specially.      Vi<le  supra. 
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A  general  lien  may  be  proved,  either  by  evidence  of  an  express  agreement, 
or  of  the  mode  of  dealing  between  the  parties,  or  of  the  general  usage  of 
other  persons  engaged  in  the  same  employment,  of  such  notoriety  as  that 
it  may  fairly  be  presumed  to  be  known  to  the  owner  of  the  goods.  Eush- 
forth  V.  Hadfield,  7  East,  228;  Green  v.  Farmer,  -i  Burr.  2220;  Cumpston 
V.  Haigh,  2  N.  C.  449;  Flaire  v.  Alkock,  4  F.  &  F.  1074.  To  establish  a 
general  lien  by  evidence  of  the  general  usage,  the  instances  ought  to 
be  ancient,  numerous,  and  important.  Rmhforfh  v.  Hadfield,  6  East,  526. 
Where  a  number  of  tradesmen  come  to  an  agreement  not  to  receive  the 
goods  of  any  person,  who  ^vill  not  consent  that  the  goods  shall  be  retained 
for  a  general  balance,  and  a  party,  having  notice  of  such  agreement,  sends 
bis  goods,  without  objection,  he  will  be  bound  by  it.  Kirkman  v.  Shaw- 
cross,  6  T.  K.  14.  So,  if  a  carrier  give  notice  that  all  goods  shall  be 
considered  subject  to  a  lien,  not  only  for  the  freight  of  the  particular  goods, 
but  also  for  any  general  balance  due  from  the  respective  owners,  as  between 
the  real  owner  of  the  goods,  and  the  carrier,  this  may  be  a  binding  bargain. 
But,  in  such  a  case  the  carrier  has  not,  as  against  the  real  owner,  any 
lien  for  the  balance  due  to  him  from  the  party  to  whom  the  goods  are 
addressed,  being  the  mere  factor  of  the  owner.  Per  Bayley,  J.,  Wright  v. 
SneU,  5  B.  &  A.  353.  In  order  that  a  right  of  general  lien  may  attach  to 
goods,  a  new  act  must  be  done,  viz.,  the  delivery  of  goods  by  the  name  party 
to  the  carrier.  Wiltshire  Iron  Co.  v.  Gt.  W.  Fg.  Co.,  L.  E.,  6  Q.  B.  776, 
777,  Ex.  Ch.  A  contract  to  carry  a  given  number  of  articles  at  a  lump  sum, 
and  any  further  number  of  articles,  if  any,  at  so  much  each,  is  divisible,  and 
the  lien  for  the  excess  does  not  attach  to  the  whole.  Prenty  V.  Midland 
Gt.  W.  By.  Co.,  14  W.  E.  314 ;  Ir.  Ex.  1866.  A  usage  for  carriers  to 
retain  goods,  as  a  lien  for  a  general  balance  of  accounts  between  them  and 
their  consignees,  cannot  aflect  the  right  of  the  consignor  to  stop  the  goods  in 
transitu,  vide  post,  p.  988.  Oppenheim  v.  Pnssell,  3  B.  &  P.  42.  So,  also  a 
carrier,  who,  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage 
of  goods  by  the  consignor,  has  no  right  to  retain  them,  against  the  consignee, 
for  a  general  balance  due  to  him,  for  the  carriage  of  other  goods  of  the 
same  sort  sent  by  the  consignor.  Butler  v.  Woolcott,  2  N.  E.  64.  The  lien 
of  wharfingers  for  their  general  balance  has  been  proved  so  often  that 
it  is  to  be  considered  a  settled  point ;  per  Ld.  Kenyon,  Naylor  v.  Mangles, 
1  Es]).  110;  Spears  v.  Hartly,  3  Esp.  81.  So,  of  calico  printers,  Weldon  v. 
Gould,  Id.  268.  So,  the  lien  of  a  banker  for  his  general  balance  upon 
the  securities  of  his  customers  in  his  hands.  Jourdaine  v.  Lefevre,  1  Esp. 
66  ;  Bolland  v.  Byqrave,  Ey.  &  M.  271 ;  Branddo  v.  Barnett,  3  C.  B. 
519,  D.  P.;  Misa'v.  Curr'ie,  1  Ap.  Ca.  554,  D.  P.  It  seems  that  the 
term  "securities"  includes  bills  of  exchange,  promissory  notes,  exche<iuer 
bills,  coupons  and  bonds  of  foreign  governments,  &c.,  but  not  title  deeds. 
See  Wylde  v.  Radford,  33  L.  J.,  Ch.  51,  53.  The  lien  does  not  extend  to 
securities  contained  in  boxes  wliich  have  been  deposited  with  the  banker 
for  safe  custody  only,  and  to  which  he  has  not  access.  Leese  v.  Martin, 
L.  E.,  17  Eq.  224.  And  the  circumstances  of  the  deposit  of  the  securities 
may  prevent  the  lien  from  arising.  Brandao  v.  Barnett,  supra.  See  also 
Bock  v.  Gorrissm,  2  D.  F.  &  J.  434 ;  29  L.  J.,  Ch.  673.  Stock  brokers 
have  a  general  lien  on  securities  in  their  hands.  Jones  v.  Peppercorne, 
Joh.  430;  28  L.  J.,  Ch.  158;  In  re  L.  <fc  Glohe  Finance  Cor.,  (1902)  2 
Ch.  416.  A  printer  employed  to  print  certain  numbers,  not  consecutive, 
of  an  entire  work,  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  for  the  whole  of  those  numbers.  Blake  v.  Nicholson,  '.)  M.  &  S. 
167.  With  regard  to  dyers,  a  lien  for  their  general  balance  has  been 
recognised  in  several  cases.  Savill  v.  i^f/rc/jrrrc?,  4  Esp.  53;  Jlxmjihreys  v. 
Partridge,  Gloucester   Sum.  Ass.  1803,  cor.  Lawrence,  J.,  cited  Montagu's 
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Law  of  Lien,  30,  n.;  Anon.,  cited  8  Tauut.  490,  uO'.i,  per  (libbs,  C.J.  See 
also  5  Taunt.  60.  Hut  in  otlier  cases,  in  which  sucli  a  lien  was  claimed,  the 
evidence  was  held  insuflicient  to  establish  it.  Green  v.  Farmer,  4  IJiirr. 
'J211  ;  Close  v.  Wate7-ho2isc,  G  East,  52o,  n.  See  the  old  cases  collected 
in  ^Ionta;j;u's  Law  oi"  Lien,  2S,  2'J.  Li  Plaice  v.  Allcock,  ante,  ]>.  982, 
a  lieu  was  proved  in  the  Nottingham  bleaching  trade.  So  in  Bristol,  in 
the  case  of  wine  merchants,  who  are  warehousemen,  or  bonded  cellar 
keepers.  Ex  ^j<e.  Ludlow,  W.  N.,  1870,  p.  65,  Bky.  Solicitors  have  a 
lien  for  their  general  balance  on  pai)ers  of  their  clients,  which  come  to  their 
hands  in  the  course  of  their  business ;  Stevettsoit  v.  JJlakelock,  1  M.  &  S.  535  ; 
but  the  lieu  does  not  extend  to  a  debt  due  from  the  client  to  the  solicitor 
otherwise  than  under  his  retainer.  In  re  Gallard,  31  Ch.  D.  296,  C.  A. 
Insurance  brokers  have  a  lieu  for  tlieir  general  balance  even  against  agents,  if 
they  do  not  disclose  their  principals.  Mann  v.  Forrester,  4  Camp.  60.  See 
further  Fisher  v.  Smith,  4  Ap.  Ca.  1,  D.  P.,  citcil  jjost,  p.  984.  But  not 
where  they  have  notice  that  the  party  who  employs  them  is  merely  an 
a<zeut.  Muaibss  v.  Henderson,  1  East,  335  ;  Mildred  v.  Maspons,  8  Ap.  Ca. 
874,  D.  P.  Stat.  6  E.  7.  c.  41,  s.  53  (2),  ante,  p.  421,  is  to  the  same  efifect. 
Fact<,)is  have  a  general  lien  ;  Krnger  v.  Wilcox,  Ambler,  252;  even  although 
the  ])rincipal  fixes  the  price,  and  they  sell  in  his  name;  Stevens  v.  Uiller,  25 
Ch.  D.  31,  C.  A. ;  but  the  lien  extends  only  upon  goods  which  come  to  their 
hands  as  factors.  Dixon  v.  Stunsfic/d,  10  C.  B.  399.  So  ])ackers,  who  are  in 
the  nature  of  factors,  have  a  general  lien.  Green  v.  Fanner,  4  Burr.  2222  ; 
Savill  V.  Barchard,  4  Esp.  55;  accord.  Ex.  jde.  Shubrook,  2  Ch.  D.  489. 
The  lien  of  factors  or  agents  is  now  regidated  b}'^  the  Factors  Act,  I88!i  (52  &: 
53  V.  c.  45).     See  aiite,  pp.  956  et  seq.,  and  1  Smith's  L.  C.  11th  ed.  763. 

An  mnkeeper,  or  keeper  of  a  house  jiroviding  general  accommodation  for 
wayfarers,  whatever  may  be  its  name,  has  a  general  lien  on  the  goods  of  his 
guests.  Tlionrpson  v.  Lacy,  3  B.  &  A.  283 ;  Mulliner  v.  Florence,  3  Q.  B. 
D.  484,  C.  A.  But  an  innkeei)er  cannot  detain  the  person  of  his  guest,  or 
take  olT  his  guest's  clothes,  in  order  to  secure  the  payment  of  his  bill.  Sun- 
lolfv.  Alford,  3  M.  &  W.  248.  An  innkeeper's  lien  extends  to  goods  brought  to 
his  inn  by  a  guest,  though  they  belong  to  a  third  i)arty,  provided  they  are  such 
as  a  person  might  ordinarily  be  expected  to  travel  with.     Snead  v.  Watkins, 

1  C.  B.,  N.  S.  267 ;  26  L.  J.,  C.  P.  57 ;  Turrill  v.  Crawley,  13  Q.  B.  197  ;  or 
articles  which  the  innkeeper  has  received  as  the  guest's  luggage;  Thre/all  v. 
Borwick,  L.  K.,  7  Q.  B.  711 ;  L.  H.,  10  Q.  B.  210,  Ex.  Ch. ;  even  though  the 
innkeeper  knew  they  were  not  the  projierty  of  his  guest.  liohins  v.  Graij,  (1895) 

2  Q.  B.  78,  501,  C.  A.  It  seems  that  the  innkeeper  has  a  lien  on  whatever  goods 
he  would  be  liable  to  answer  for,  in  the  case  of  loss.  S.  C,  per  Cur.  Where 
S.  and  his  wife,  L.,  stayed  togetiier  at  an  hotel,  credit  being  given  to  S..  the 
lien  was  held  to  attach  to  luggage  which  was  L.'s  separate  property.  Gordon 
V.  Silber,  25  Q.  B.  D.  491.  It  extends  even  to  goo(is  fraudulently  obtained 
from  the  plaintiff,  a  third  party,  by  the  guest.  Mnlliaer  v.  Florence,  3  Q.  B. 
1).  48i,  C.  A.  Where  B.  lent  a  pianoforte  to  a  professional  artist  whilst 
staying  as  a  guest  at  an  inn,  the  innkeeper  knowing  that  the  pianoforte  was 
the  i)roperty  of  B. :  held,  that  the  inkeeper  had  no  lien  on  the  pianoforte  for 
the  bill  due  from  the  guest,  as  he  had  not  received  it  as  his  guest's  luggage. 
/iroddwood  v.  Granara,  10  l']xch.  417.  If  the  innkeejier  sold  the  goods  he 
lost  his  lieu,  and  the  owner  might  have  recovered  the  full  value.  Mulliner 
V.  Florence,  supra.  Now,  however,  by  the  Iimkeepers  Act,  1878  (41  &  42 
V.  c.  38),  an  innkeeper  may  after  tlie  lai)se  of  6  weeks  sell  the  goods  and 
thereout  satisfy  his  lieu,  and  hand  over  the  over[)lus  to  the  owner  of  the 
goods :  provided  that,  at  least  one  month  before  such  sale,  an  advertisement 
be  inserted  in  a  London  and  a  country  news])aiier  circulating  in  the  district 
where  the  goods  were  left,  containing  a  notice  of  the  intended  sale,  with  a 
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description  of  the  goods,  and  the  name  of  the  owner.  As  to  the  lien  of  an 
innkeeper  on  the  horses  of  his  guest,  see  Mulliner  v.  Florence,  ante,  p.  983  ; 
Smith  V.  Dearlove,  and  Alien  v.  Sntith,  pod,  p.  985. 

"  Where  a  general  usage  has  been  judicially  ascertained  and  established, 
as  in  the  case  of  the  banker's  lien  above  mentioned,  it  becomes  part  of  the 
law  merchant,  and  is  judicially  noticed  by  the  courts."'  Branddo  v.  Barnett, 
3  C.  B.  519,  530,  D.  P.     See  further,  ante,  p.  83. 

The  English  consignee  of  a  West  India  plantation  has  a  lien  on  the  planta- 
tion in  respect  of  the  balance  due  to  him  from  the  proprietor.  Chambers  v. 
Davidson,  L.  K.,  1  P.  C.  296,  305. 

The  Kailway  Clauses  Consolidation  Act,  1845,  s.  97,  which  gives  those 
railway  companies  to  which  the  Act  applies  a  general  power  of  sale  over  the 
property  of  a  customer  in  their  possession,  for  arrears  of  tolls  for  the  use  of 
their  line  by  the  running  by  him  of  his  own  waggons,  &c.,  thereon,  has  been 
held  not  to  apply  to  sums  due  for  the  carriage  of  goods  by  the  company  as 
carriers.  Wall  is  v.  L.  &  S.  W.  By.  Co.,  L.  K.,  5  Ex.  62;  not  followed  by 
Ld.  Shand  in  Caledonian  By.  Co.  v.  Guild,  1  Eettie,  198;  see  however 
Brown  v.  Gt.  W.  By.  Co.,  9  Q.  B.  D.  744,  C.  A.,  decided  on  sect.  95.  See 
further  on  sect.  97,  N.  Central  Wagon  Co.  v.  Manchester,  &c..  By.  Co.,  35 
Ch.  D.  191,  C.  A. ;  13  Ap.  Ca.  554,  D.  P.  A  demand  by  the  company  of 
the  sum  due  for  tolls  is  necessary  before  selling  under  that  section.  Field  v. 
Newport,  tfec,  By.  Co.,  3  H.  &  N.  409 ;  27  L.  J.,  Ex.  396. 

The  solicitor  to  an  official  liquidator  of  a  company  being  wound  up  has 
no  lien  for  his  costs  on  the  file  of  proceedings  in  the  winding  up  and  the 
documents  relating  thereto.  Fx  pte.  Pulbrooh,  L.  R.,  4  Ch.  627.  And  by 
Bk}'.  Pi.  1886,  r.  349,  "  no  person  shall,  as  against  the  official  receiver  or 
trustee,  be  entitled  to  withhold  possession  of  the  books  of  accounts  belonging 
to  the  debtor,  or  to  set  up  any  lieu  thereon." 

As  to  lien  of  a  company  on  its  shares  conferred  by  its  articles  of  association, 
vide  post,  p.  1099. 

Evidence  of  a  particidar  lien."]  In  general,  where  a  person  bestows  his 
labour  on  a  particular  chattel,  delivered  to  him  in  the  course  of  his  business, 
he  has  a  lien  upon  such  chattel  for  the  amount  of  his  charge.  See  Bleaden  v. 
Hancock,  4  C.  &  P.  152 ;  Steadman  v.  Hockley,  15  M.  &  W.  553.  Thus,  a 
miller  has  a  lien  on  the  corn  ground  by  him  ;  Ex  pte.  Ockenden,  1  Atk.  235; 
Chase  v.  Westmore,  5  M.  ife  S.  180  ;  a  shipwright  on  a  shi|)  for  repairs  ; 
FranMin  v.  Hosier,  4  B.  &  A.  341  ;  Ex  pte.  Willoughhy,  16  Ch.  D.  604  ;  a 
tailor  on  the  cloth  delivered  to  and  made  up  by  him.  Jfussey  v.  Christie,  9 
East,  433 ;  Blahe  v.  Nicholson,  3  M.  &  S.  169.  Insurance  brokers  have  a 
particular  lien  for  premiums  on  jx  licies  effected  by  them,  even  against  agents 
who  disclose  their  principals.  Fisher  v.  Smith,  4  Ap.  Ca.  1,  D.  P.  Stat.  6 
E.  7,  c.  41,  s.  53  (2),  ante,  p.  421,  is  to  the  same  effect.  As  to  lien  on  goods 
saved  from  a  wrecked  ship  ibr  expenses  incurred  by  her  master's  orders,  see 
Hingston  v.  Wendt,  1  Q.  B.  D.  367.  The  lien  only  arises  as  against  one  who 
authorized  the  work,  &c.,  to  be  done.  Jlollis  v.  Claridge,  4  Taunt.  807 :  and 
see  Castcllain  v.  Thompson,  13  C.  B.,  N.  S.  105 ;  32  L.  J.,  C.  P.  79.  But  a 
railway  company  has,  against  the  owner,  a  lien  for  cloak-room  charges  (ride 
ante,  ]).  655)  on  a  sewing  machine  deposited  there  by  a  jierson  who  was  bailee, 
thereof  under  a  hire  and  purchase  agreement.  Singer  Manufacturing  Co.  v. 
L.  &  S.  W.  By.  Co.,  (1894)  1  Q.  B.'833. 

A  master  of  a  vessel  has  a  lion  upon  the  luggage  of  his  passengers  for 
])assage  money.  Wolf  v.  Summers,  2  Camp.  631.  Where  the  goods  are 
delivered  in  separate  quantities  at  dilfercnt  limes,  yet  if  the  woi'k  be  done 
under  one  entire  agreement,  the  right  of  lien  for  the  work  expended  upon  the 
whole  attaches  upon  every  part.     Chase  v.  Westmore,  5  M.  &  S.  180.     But 
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not  where  tlicre  are  distinct  contracts.  Marha  v.  Lahee,  3  N.  C.  408.  A 
livory-staltle  iieeper  lias  not  a  lieu  upon  the  horses  in  his  stahle  for  their  keep 
or  medicine  without  an  express  agreement;  Yorke  v.  Grettauf/h,  2  Ld. 
Raym.  8(3G;  Orchard  v.  liackdraw,  9  C.  15.  Gl)8;  19  L.  J.,  C.  P.  303  ;  Judson 
V.  J'Jtheridt/c,  1  C.  &  M.  743  ;  though  it  is  otherwise  of  an  innkeeper,  unless 
he  receives  them  as  a  livery-stable  keeper  only.  Smith  v.  iJearluve,  G  C.  B. 
132.  In  Aihn  v.  Smith,  12  0.  B.,  N.  8.  638;  31  L.  J.,  C.  P.  30G,  two  race- 
horses were  brought  by  their  trainer  to  the  defendant's  inn,  and  kept  there 
for  more  than  six  months;  the  horses  were  taken  out  to  train  on  the  Downs, 
and  were  sometimes  absent  for  days  at  races  at  which  they  ran  ;  the  defen- 
dant stated  that  he  never  took  in  liorses  to  stand  at  livery;  it  was  laid,  that 
it  must  be  presumed  that  the  horses  had  remained  in  the  hands  of  the  defen- 
dant as  those  of  a  guest,  and  that  he  was  entitled  to  a  lien  on  them  for  their 
kee]i,  and  see  Johnson  v.  JHll,  3  Stark.  172.  See  further  as  to  lien  of  inn- 
keeper, MuUincr  v.  Florence,  and  otlier  cases  cited,  ante,  pp.  983,  984.  A 
trainer  has  a  lien  for  his  charge  in  keeping  and  training  a  horse.  Bevan  v. 
Waters,  M.  &:  M.  236.  But  not  if  the  usage  be  that  the  hort-e  should  be  so 
far  imder  the  control  of  the  owner  as  to  be  put  under  the  charge  of  his 
servants  from  time  to  time  during  the  training,  for  this  shows  that  a  continued 
possession  by  the  trainer  is  not  contemplated.  Forth  v.  Simpson,  13  Q.  B. 
680.  The  owner  of  a  stallion  has  a  lien  cm  a  mare  ?ent  to  be  covered  by  the 
stallion.  Scarfe  v.  Morgan,  4  M.  Sc  W.  270.  There  is  no  lien  for  the  expense 
or  labour  incurred  by  a  party  in  the  exercise  of  his  right  of  detention;  thus 
a  shipwright  cannot  charge  or  detain  for  the  use  of  his  dock,  after  the  repairs 
are  done,  even  though  he  has  given  notice  of  his  intention  to  do  so  after  a 
certain  day.  British  Empire  Co.  v.  Somes,  8  H.  L.  C.  338.  It  seems  that 
printers  have  no  lien  on  stereotype  plates  from  which  they  have  printed. 
Bleaden  v.  Hancoch,  4  C.  i^  P.  152. 

The  seller  of  goods  not  sold  upon  credit  has  a  lien  for  the  price.  This 
lien  is  now  governed  by  the  Sale  of  Goods  Act,  1893.  By  sect.  38. — (1.), 
"  I'he  seller  of  goods  is  deemed  to  be  an  '  unpaid  seller '  within  the  meaning 
of  this  Act— 

"  (a.)  When  the  whole  of  the  price  has  not  been  paid  or  tendered  ; 

"  (6.)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been 
received  as  conditional  payment,  and  the  condition  on  which  it  was 
received  has  not  been  fulfilled  by  reason  of  the  dishonour  of  the 
instrument  or  otherwise. 

"  (2.)  In  this  part  of  this  act  the  term  '  seller '  includes  any  person  who  is 
in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller  to  whom  the 
bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has  himself  paid, 
or  is  directly  responsible  for,  the  price." 

Sect.  39. — (1.)  "  Subject  to  the  provisions  of  this  act,  and  of  any  statute  in 
tliat  behalf,  notwithstanding  that  the  property  in  the  goods  may  have  jiassed 
to  the  buyer,  the  unpaid  seller  of  goods,  as  such,  has  by  implication  of  law — 
(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while  he  is  in 
possession  of  them;  (t.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  witli  the  possession  of 
them  ;  (c)  A  right  of  re-sale  as  limited  by  this  act. 

"  (2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of  withholding 
delivery  similar  to  and  co-extonsive  with  his  rights  of  lien  and  stoppage 
ill  transitu  where  the  property  has  passed  to  the  buyer."      Vide  post,  p.  988. 

Sect.  41.— (1.)  "Subject  to  the  provisions  of  this  act,  the  \mpaid  seller 
of  goods  who  is  in  possession  of  them  is  entitled  to  retain  possession  of 
them  until  payment  or  tender  of  the  price  in  the  following  cases,  namely : — 
(rt.)  Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit ; 
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(h.)  Where  the  goods  have  been  sold  ou  credit,  but  the  term  of  credit  has 
expired  ;  (c.)  Where  the  buyer  becomes  insolvent."  Vide  sect.  62  (3),  ante, 
p.  522. 

"(2.)  The  seller  may  exercise  his  right  of  lien  notwithstanding  that 
he  is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier  for  the 
buyer." 

Sect.  42.  "  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he 
may  exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  such  ^mrt 
delivery  has  been  made  under  such  circumstances  as  to  show  an  agreement  to 
■waive  the  lien  or  right  of  retention." 

This  lien  is  not  lost  so  long  as  the  seller  keeps  possession  of  the  goods  as 
vendor  only,  even  though  he  has  ])arted  with  a  document  transferring  a  title 
to  the  goods.  Imperial  Bank  v.  L.  &  S.  Katherine's  Docks  Co.,  5  Ch.  D.  195. 
And  now  see  sect.  41  (2),  supra.  But  the  document  may  in  terms,  or  by 
usage,  preclude  the  lien.  Merchant  Banking  Co.  of  London  v.  Phoenix 
Bessemer  Steel  Co.,  Id.  205.  Where  the  buyer  of  goods,  to  be  paid  for  on 
delivery,  obtains  possession  of  them  by  giving  a  cheque  for  which  he  has 
made  no  reasonable  provision,  the  seller  has  still  a  right  to  the  possession,  and 
may  maintain  trover  for  them.     Hawse  v.  Crowe,  Ry.  &  M.  414. 

The  mere  demand  of  an  excessive  sum  by  a  creditor  holding  a  lien,  does  not 
dispense  with  a  tender  from  the  debtor  of  the  sum  really  due;  but  if  the 
demand  of  the  larger  sum  is  so  made  that  it  amounts  to  an  annouucement 
that  it  is  useless  to  tender  any  smaller  sum,  this  dispenses  with  any  tender, 
even  if  it  appear  that  the  debtor  was  unwilling  to  tender  the  amount  already 
due.  Scarfe  v.  Morgan,  ante,  p.  985 ;  The  Norway,  B.  &  L.  404.  It  is  no 
answer  to  a  special  lien,  that  the  plaintiff  has  a  set-off  to  a  larger  amount 
against  the  defendant,  unless  there  is  an  agreement  to  deduct  one  debt  from 
the  other.  Pinnock  v.  Harrison,  3  M.  &  W.  532.  See  Clarke  v.  Fell, 
4  B.  &  Ad.  404 ;    Weguelin  v.  Cellier,  L.  R.,  6  H.  L.  28G. 

Evidence  of  lien — Cases  in.  which  a  lien  does  not  arise.'\  It  was  formerly 
thouglit  that  a  lien  does  not  arise  whei-e  there  is  an  express  contract  between 
the  parties  relative  to  the  price,  &c.,  but  only  in  cases  of  implied  contract ; 
but  it  is  now  settled  that  a  special  agreement  does  not  of  itself  destroy  the 
right  to  detain,  unless  it  contains  some  term  inconsistent  with  that  right. 
Thus,  where  corn  is  delivered  to  a  miller  to  be  ground  at  a  certain  stipulated 
sum,  per  load,  the  miller  has  a  lien  for  that  sum.  Chase  v.  Westmore,  5 
M,  &  S.  180.  But,  where  "  a  mercantile  relation,  which  might  involve  a  lieu, 
is  created  by  a  written  contract,  and  security  given  for  the  result  of  the 
dealings  in  that  relation,  the  express  stipulation  and  agreement  of  the  parties 
for  security,  exclude  lien  and  limit  their  rights,  by  the  extent  of  the  express 
contract  that  they  have  made."  Chambers  v.  Davidson,  L.  R.,  1  P.  C. 
296,  305;  Wylde  v.  Radford,  33  L.  J.,  Ch.  51 ;  In  re  Bowes,  33  Ch.  D.  586. 
This  principle  does  not  however  appear  to  have  been  followed  in  Angus  v, 
MacLachlan,  23  Ch.  D.  330.  As  to  liow  far  a  lien  is  alfected  by  the  special 
provisions  of  an  Act  of  Parliament,  see  Dresser  v.  Bosanquet,  4  B.  &  S. 
460,  486;  32  L.  J.,  Q.  B.  57,  374.  in  Kirch ner  v.  Venus,  12  Moo.  P.  C. 
361,  the  shi])per  of  goods  received  bills  of  lading  by  which  they  were  made 
deliverable  "to  order  or  assigns,  he  or  they  I'aying  freight  lor  the  goods 
here,  as  jinr  margin  ;  "  the  margin  of  the  bills  of  lading  contained  the  memo- 
randum— "  Freight  jmyable  in  Liverpool  to  M.  one  month  after  sailing,  ship 
lust  or  not  lost ;  "  the  shii)pers  became  bankrui)t,  so  that  the  i)ayment  was  not 
made  at  Liverpool ;  it  was  held,  that  the  sum  to  he  ))aid  was  not  freight,  and 
that  the  shijjowner  (who  was  not  M.)  had  no  lien  therefore  as  against  the 
indorsees  of  the  bills  of  lading.  See  also  Tamraco  v.  Simpson,  19  ('.  B.,  ^.  S. 
453  ;  34  L.  J.,  C.  P.  268  :  L.  II,,  1  C.  P.  363  ;  Ex.  Cli.     If  by  the  agreement 
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tlic  imicliiiscM-  of  fjuods  is  entitled  to  have  the  goods  iniinediiitely,  .iiid  tlic 
payment  in  respect  of  tbem  is  to  talce  plaee  at  a  future  time,  tliat  is  incon- 
sistent witli  tlie  right  to  retain  till  payment,  and  the  seller  will  have  uo  lien 
for  the  price.  Crawshay  v.  Ihmfraii^  -1  B.  &  A.  52.  Where  wharfage  due 
uyxm  goods  is,  by  the  course  of  trade,  [layable  at  Christmas,  wlitther  the 
goods  are  in  the  meantime  removed  or  not,  there  arises  no  lien  on  the  goods 
for  the  wharfiige,  as  against  one  who  has  purchased  them  from  the  importer, 
and  received  a  delivery  order.     Id.     See  Fisher  v.  Smithy  4  Ap.  Ca.  1,  D.  P. 

In  the  case  of  goods  received  in  railway  waggons  there  is  nothing  analogous 
to  demurrage,  although  accepted  under  a  delivery  order  winch  professes  to 
make  it  payable.     (.It.  K.  2i>/.  Co.  v.  Jacob,  (186'J)  \V.  N.  240,  M.  T.,  C.  P. 

In  general  a  lien  cannot  arise  at  law  unless  the  party  claiming  it  has 
possession  of  the  goods.  Kinhich  v.  Craif/,  8  T.  R.  110,  783;  Taylor  v. 
liohinsoii,  y  Taunt.  G4K.  This  is  not,  however,  necessary,  in  order  to 
establish  au  equitable  lien  or  charge  on  the  property.  See  Story,  Eq.  Jurisp., 
infra,  and  Lufsdur  v.  Coinptoir  (TEscumpte  de  Faris,  1  Q.  B.  I).  700. 
Where  a  party  obtains  the  possession  of  goods  by  misrepresentation,  he 
cannot  claim  a  lien  upon  them,  though,  had  they  come  rightfully  to  his 
hands,  he  might  have  been  entitled  to  retain  them.  Madden  v.  KcmpsUr,  1 
Camp.  12 ;  Lempritrc  v.  Faslei/,  2  T.  B.  485.  Goods  may  be  landed  so  as 
to  preserve  the  lien  of  the  shii)owner ;  see  57  &  58  V.  c.  (JO,  Part  vii.,  cited 
ante,  p.  471.  The  vendor  of  an  estate  had  at  law  no  lien  on  the  title-deeds 
after  conveyance  executed,  though  the  purchase-money  is  unpaid,  iloode  v. 
Barton,  1  Exch.  180.  He  has,  however,  au  equitable  lien,  or  charge  upon 
the  estate.  Mackrcth  v.  Si/imiMns,  15  Ves.  320  ;  1  White  &  Tudor  L.  Cases ; 
see  Story,  Eq.  Jurisp.  §§  1217  et  seq.  In  order  to  establish  a  lien,  it  must 
appear  that  the  work,  &c.,  in  respect  of  which  it  is  claimed,  was  done  at  the 
request  of  the  owner  of  the  goods  detained.  Jliscox  v.  0 reenicood,  4  Esp. 
174;  IJoUis  v.  CJarid(ji',  4  Taunt.  807.  See  also  Castdlain  v.  Thonipaon, 
ante,  p.  984. 

Fridence  of  lien — when  waived.']  By  the  Sale  of  Goods  Act,  1803,  s.  43. — 
(1.)  "The  unpaid  seller  of  goods  loses  his  lien  or  right  of  retention  thereon — 
(a.)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or  custodier  for 
the  purpose  of  transmission  to  the  buyer  without  reserving  the  right  of 
disposal  of  the  goods;  (h.)  When  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods;  (<:.)  By  waiver  thereof. 

"  (2.)  The  un^iaid  seller  of  goods,  having  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only  that  he 
has  obtained  judgment  or  decree  for  the  price  of  the  goods."  See  sect.  47, 
jiost,  p.  089. 

A  party  entitled  to  a  lien  may  waive  it,  by  not  insisting  upon  it,  when  the 
goods  are  demanded  from  him ;  as  when,  instead  of  relying  on  a  lieu,  he 
claims  them  as  his  own ;  Boardman  v.  Sill,  1  Camp.  410,  n. ;  or  claims  to 
hold  them  for  a  debt  due  from  a  third  party  ;  Dirks  v.  Bichards,  4  M.  &  Gr. 
574;  or  where  the  defendant,  having  a  lien  for  freight,  refused  to  deliver  the 
goods  on  the  ground  that  he  had  signed  a  bill  of  lading  for  delivery  to  a  third 
person ;  Thompson  v.  Trail,  G  B.  6c  C.  36 ;  or,  where  the  defendant,  having 
a  particular  lieu,  refuses  to  deliver  up  the  goods  unless  an  old  balance  is 
paid ;  iu  which  case  an  actual  tender  of  the  money  covered  by  the  particular 
lien  is  not  necessary.  Joms  v.  Tarldon,  0  M.  &  W.  675;  see  llWi-s  v. 
(Joodc,  6  C.  B.,  N.  S.  367,  and  ante,  p.  080.  So,  if  the  defendant  claim  to 
hold  for  two  distinct  causes  of  lien,  of  which  only  one  is  good,  and  coiulurt 
himself  so  that  it  may  be  inferred  that  a  tender  oif  the  lawful  amount  would 
be  useless,  he  thereby  dispenses  with  such  a  tender.  Ktrford  v.  Mondd,  28 
L.  J.,  Ex.  303.     So,  he  may  waive  it,  by  starting  with  the  possession;  as, 
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where  the  goods  are  taken  in  executiou  at  his  own  suit.  Jacobs  v.  jMtour,  5 
Bmg.  130.  Where  a  coachmaker  repaired  a  carriage  and  allowed  the  owner 
to  take  it  away,  it  was  ruled  that  he  could  not  retain  it  for  past  repairs  when 
again  bi-ought  to  him.  Ilartlcy  v.  Ilitclicock,  1  Stark.  408  ;  Junes  v.  Fcarle, 
Str.  556.  And,  where  the  party  entitled  to  a  lien  wrongfully  parts  -w-ith  the 
goods,  the  owner  may  recover  them  from  the  holder  without  tendering  what 
is  due  on  the  lien ;  for  a  party  is  only  obliged  to  make  a  tender  where  it  is 
necessary  to  liiive  him  the  right  to  the  possession  of  the  goods.  Scott  v. 
Xewington,  l^M.  &  Rob.  252;  Jones  v.  Cliff,  1  Cr.  &  M.  540;  MuUincr  v. 
Florence,  3  Q.  B.  D.  484,  C.  A.  Where  a  bailee  of  goods  who  had  a  lien 
delivered  them  to  a  carrier  on  account  of  the  bailor,  and  afterwards  stopped 
the  goods  in  transitu  and  got  jjossession  of  them  again,  it  was  held  that  the 
lien  did  not  revive.  Sioelt\.  Fi/ni,  1  East,  4.  But,  the  lien  of  an  insurance 
broker  (who  has  a  general  lien)  revives  on  repossession  of  the  policy.  White- 
head V.  Vauf/han,  Cooke,  Bank.  Law,  8th  ed.  547 ;  Levy  v.  Barnard,  8  Taunt. 
149.  And,  where  horses,  on  which  a  liverj'-stable  keeper  had  by  agreement 
a  lien,  were  fraudulently  taken  out  of  his  possession  by  the  owner,  it  was 
ruled  that,  the  stable-keeper  having  without  force  retaken  the  horses,  his  lien 
revived.  Wallace  v.  Woodgate,  Ey,  &  M,  193.  Where  the  owner  of  a  ship, 
having  a  lien  on  the  goods  until  the  delivery  of  good  and  approved  bills  for 
the  freight,  took  a  bill  of  exchange  in  payment,  and  afterwards  negotiated  it, 
it  was  held  that  such  negotiation  amounted  to  an  approval  of  the  bill  by  him, 
and  that  his  lien  on  the  goods  was  waived.  Ilorncastlc  v.  Farran,  3  B.  &  A. 
497  ;  Stevenson  v.  BlaMocl',  1  M.  &  S.  535.  A  lien  is  not  destroyed  though 
the  demand,  in  respect  of  which  it  arises,  is  barred  by  the  Statute  of 
Limitations.  Spears  v.  Hartley,  3  Esp.  81.  As  to  when  the  master  of  a 
ship  can  unload  the  cargo  from  his  ship  without  losing  his  lieu  for  freight, 
vide  ante,  p.  471. 

As  to  waiver  of  a  lien  on  shares  in  a  company,  given  it  by  the  articles  of 
association,  vide  post,  p.  1099. 

Stoppage  in  transitu.]  In  trover  it  frequently  happens  that  the  defence 
arises  out  of  the  right  of  a  vendor  of  goods  to  stop  them  in  transitu  upon  the 
insolvency  of  the  vendee.  This  light  is  now  regulated  by  the  Sale  of  Goods 
Act,  1893.  By  sect.  44,  "  Subject  to  the  provisions  of  this  act,  when  the 
buyer  of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  with  the 
possession  of  the  goods  has  the  right  of  stopping  them  in  transitu,  ihat  is  to 
say,  he  may  resume  possession  of  the  goods  as  long  as  they  are  in  course  of 
transit,  and  may  retain  them  until  payment  or  tender  of  the  j^rice."  See  also 
sect.  39  (1)  (h),  ante,  p.  986.  The  seller  may  exercise  the  right,  though  he  has 
received  the  acceptance  of  the  consignee,  without  tendering  back  the  bill. 
Edwards  v.  Breiver,  2  M.  &  W.  375.  A  person  abroad,  who  in  pursuance  of 
orders  from  a  merchant  in  this  country,  purchases  goods  on  his  own  credit 
from  ])ersons  abroad,  unknown  to  the  merchant,  and  consigns  them  to  his 
])rincipal  here,  charging  him  a  commission,  is  a  vendor  within  the  rule.  Feise 
V.  Wray,  3  East,  93;  The  Tigress,  B.  &  L.  38  ;  ;!2  L.  J.,  P.  M.  ,^  A.  97.  So, 
also,  is  a  person  who  sends  goods  to  be  sold  on  the  joint  account  oi  himself 
and  his  consignee.  Newsom  v.  Thornton,  6  East,  17.  But  a  third  party,  who 
acc(!i>ts  bills  drawn  for  the  price  of  the  goods  by  the  vendor,  is  merely  a 
surety  for  the  price,  and  is  not  a  vendor  or  a  consignor  so  as  to  be  entitled  to 
stop  the  goods  in  transitu.  Siffken  v.  Wray,  6  East,  371.  The  fact  that  the 
buyer  is  a  partner  in  the  sellers  firm,  docs  not  affect  the  right  to  stop. 
Fxpte.  Cooper,  11  Ch.  D.  68,  C.  A. 

Sect.  45. — (7.)  "  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stoi)ped  in  transitu,  unless  such  part  delivery  has  been  made  under  such 
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circumstances  as  to  show  an  agreement  to  give  up  possession  of  the  whole  of 
the  goods." 

15y  sect.  46. — (1.)  "  The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  fninsitn  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the  person  in 
actual  possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the 
notice,  to  be  eftcctual,  must  be  given  at  such  time  and  under  such  circum- 
stances that  the  jirincipal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  or  agent  iu  time  to  prevent  a  delivery  to  the 
buyer. 

"('-.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  the  directions  of,  the  seller.  The 
expenses  of  such  re-delivery  must  be  borne  by  the  seller."  A  notice  to  "  hold 
proceeds  of  goods  for  P."  is  not  effective  as  a  stoppage  in  transitu.  Phelps, 
Stokes  &  Co.  v.  Comber,  29  Ch.  D.  813,  C.  A. 

Sect.  47.  "Subject  to  the  provisions  of  this  act,  the  unpaid  seller's  right  of 
lien  or  retention  or  sto[ipase  in  transitu  is  not  affected  by  any  sale,  or  other 
disposition  of  the  goods  which  the  buyer  may  have  made,  unless  the  seller  has 
assented  thereto. 

"Provided  that  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that  person 
transfers  the  document  to  a  person  who  takes  the  document  iu  good  faith 
and  for  valuable  consideration,  then,  if  such  last-mentioned  transfer  was  by 
way  of  sale  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  is  defeated,  and  if  such  last-mentioned  transfer  w-as  by  Avaj'  of 
pledge  or  other  disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights 
of  the  transferee." 

By  sect.  02  (1),  "document  of  title  to  goods  "  has  the  same  meaning  as  in 
the  Factors  Acts,  vide  ante,  p.  957. 

Sect.  48. — (1.)  "  Subject  to  the  provisions  of  this  section,  a  contract  of  sale 
is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right  of  lien 
or  retention  or  stoppage  in  transitu. 

"(2.)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or  reten- 
tion or  stopiiiage  in  transitu  re-sells  the  goods,  the  Ixiyer  acquires  a  good  title 
thereto  as  against  the  original  buyer." 

Stoppage  in  transitu — continuing  transitus.]  Sect.  45. — (1.)  "Goods  are 
deemed  to  be  in  course  of  transit  from  the  time  when  they  are  delivered  to  a 
carrier  by  land  or  water,  or  other  bailee  or  custodier  for  the  purpose  of  trans- 
mission to  the  buyer,  mitil  the  buyer,  or  his  agent  in  that  behalf,  takes 
delivery  of  them  from  such  carrier  or  other  bailee  or  custodier.  (2.)  If  the 
buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the  goods  before  their 
arrival  at  the  appointed  destination,  the  transit  is  at  an  end.  (8.)  If,  after 
the  arrival  of  the  goods  at  the  appointed  destination,  the  carrier  or  other 
bailee  or  custodier  acknowledges  to  the  buyer,  or  his  agent,  that  he  holds  the 
goods  on  his  behalf  and  continues  in  possession  of  them  as  bailee  or  custodier 
for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that 
a  further  destination  for  the  goods  may  have  been  indicated  by  the  buyer. 
(4.)  If  tlie  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  or 
custodier  continues  in  possession  of  them,  the  transit  is  not  deemed  to  be  at 
an  end,  even  if  the  seller  lias  refused  to  receive  them  back.  (5.)  When  goods 
are  delivered  to  a  ship  chartered  by  the  buyer  it  is  a  ciuestion  depending  on 
the  circumstances  of  the  particular  case,  whether  they  are  iu  the  possession  of 
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the  master  as  a  carrier,  or  as  agent  to  the  buyer.  (6.)  Where  the  carrier  or 
other  bailee  or  custodier  wrongfully  refuses  to  deliver  the  goods  to  the  buyer, 
or  his  agent  in  that  behalf,  the  trausit  is  deemed  to  be  at  an  end."  (7.)  As 
to  part  delivery,  vide  ante,  jd.  988.  A  tran situs  is  said  by  Ld.  Mansfield  to 
be  "  every  sort  of  passage  to  the  hands  of  the  buyer."  Stokes  v.  La  Eiviere, 
cited  3  East,  397.  Where  there  is  a  contract  for  the  sale  of  goods,  and  a 
delivery  has  been  made  to  a  middleman,  who  is  merely  the  vehicle  between 
the  buyer  and  seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may 
stop  them  at  any  time  before  they  have  arrived  in  such  a  state,  as  to  be 
in  the  actual  or  constructive  possession  of  the  buyer.  Mills  v.  Ball,  2 
B.  &  P.  461. 

The  transitus  is  continuing  though  the  goods  have  arrived  at  an  inter- 
mediate stage.  Thus,  where  goods  were  ordered  by  a  person  at  Newcastle, 
from  the  plaintiff  at  Birmingham,  and  were  directed  to  be  sent,  hy  way  of 
London,  addressed  to  the  defendant  at  the  Bank  Wharf  there,  with  directions 
to  send  them  by  the  first  vessel  to  Newcastle,  it  was  ruled  that  they  might  be 
stopped  at  London  ;  it  being  merely  a  stage  upon  the  transit.  Smitli.  v.  Goss, 
1  Camp.  Ii82.  So,  Avhere  goods  were  ordered  by  a  ti'ader  at  North  Tawton 
from  the  plaintiff  in  London,  and  directions  were  given  to  send  them  to 
Exeter,  to  be  forwarded  to  North  Tawton,  and  they  were  accordingly  ])ut  into 
the  hands  of  a  wharfinger  at  Exeter  to  be  forwarded,  it  was  held,  that  while 
in  his  hands  they  might  be  stopped  by  the  vendor.  MiUs  v.  Ball,  2  B.  &  P. 
457.  The  principle  to  be  deduced  from  the  cases  is,  that  the  transitus  is  not 
at  an  end,  until  the  goods  have  reached  the  place  named  by  the  buyer  to  the 
seller,  as  the  place  of  their  destination  ;  per  Bay  ley,  J.,  Coates  v.  Bailton,  6 

B.  &  C.  427  ;  Edwards  v.  Brewer,  2  M.  &  W.  375 ;  Ex  fte.  Watson,  5  Ch.  D. 
35;  even  though  no  ultimate  destination  has  been  named  to  the  seller. 
Ex pte.  Bosevear  China  Clay  Co.,  11  Ch.  D.  560,  C.  A.  "When  the  goods 
have  not  been  delivered  to  the  purchaser,  or  to  any  agent  of  his  to  hold  for 
him,  otherwise  than  as  a  carrier,  but  are  still  in  the  hands  of  the  carrier  as 
such  and  for  the  purposes  of  the  transit,  then,  although  such  carrier  was  the 
purchaser's  agent  to  accept  delivery  so  as  to  pass  the  property,  nevertheless 
the  goods  are  in  transitu  and  may  be  stopped."  Bethell  v.  Clark,  20  Q.  B.  D. 
C16,  617,  Tper  Ld.  Esher,  M.]\.  See  Lyons  v.  lloffnung,  15  Ap.  Ca.  391,  J.  C. 
A  cargo  was  shipjied  lor  the  account  and  risk  of  the  vendee,  for  Falmouth,  &c., 
for  orders  and  a  market :  the  ship  arrived  at  Falmouth,  and  the  master  a]iplied 
i'or  orders :  it  was  held  that  the  transit  was  not  at  an  end  before  the  giving  of 
these  orders.  Frascr  v.  Witt,  L.  T\.,  7  Eq.  64.  As  to  the  effect  of  delivery 
in  a  ship  chartered  by  the  buyer,  see  sect.  45  (5),  ante,  p.  989.  Delivery  in 
the  buyer's  own  ship,  in  general,  terminates  the  transit,  Sclwtsinans  v. 
Jjancashire,  &c.  By.  Co.,  L.  1'.,  2  Ch.  332.  So,  the  arrival  of  the  goods  at  a 
]ilacc  where  they  are  to  be  kept,  at  the  orders  of  the  buyer,  in  the  hands  of 
persons  who  are  to  keep  them  for  him,  is  an  end  of  the  transitus,  although 
the  place  be  not  that  of  their  ultimate  destination.  Wentivorth  v.  OutJnvaite, 
10  M.  &  W.  436  ;  Ex  pic.  Gibbes,  1  Ch.  D.  101.  "J'he  transitus  is  not  deter- 
mined by  delivery,  if  it  appear  that  the  consignee  lias  not  taken  possession 
of  the  goods  as  owner.  James  v.  Griffin,  2  M.  &  W.  623;  see  also  White- 
head V.  Anderson,  9  M.  &  W.  518,  529.  By  sect.  47,  the  transitus  is  not 
determined  by  a  sub-salo,  unless  assented  to  by  the  seller.  See  Kemp  v. 
Falk,  7  Ap.  Ca.  573,  D.  P.;  Ex  pte.   Golding,  Davis  &  Co.,  13  Ch.  D.  628, 

C,  A. ;  even  although  the  bill  of  lading  is  made  out  in  the  name  of  the  sub- 
vendee.     S.  C. 

A  mere  demand  by  the  consignee  before  the  end  of  the  voyage  Avill  not 
defeat  the  right;  Jackson  v.  Nichol,  5  N.  C.  508 ;  even  though  the  consignee 
has  obtained  a  delivery  order  for  the  goods,  from  the  brokers  of  the  sliij)  and 
demanded  the  goods  of  the  chief  officer,  who  promised  to  comjjly  with  the 
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demaDd  as  so(jn  as  tiio  goods  could  be.  got  at.  Coreatry  v.  Oladstone,  L.  11., 
G  Eq.  44. 

Wliere  the  goods  delivered  to  a  carrier,  or  other  middleman,  have  been 
received  by  the  buyer  into  his  own  hands,  the  transitus  is  of  course  determined. 
To  determine  tlie  transitus  actual  and  corporal  possession  by  the  buyer  is  not 
necessary.  See  James  v.  (Jriffin,  'I  M.  k,  W.  G2.'j,  G.T2.  Thus,  if  a  man  be  in  the 
habit  of  using  tiie  warehouse  of  a  wharfinger  as  his  own,  and  making;  it  a  reiKjsi- 
tory  for  liis  goods,  and  disposing  of  tliem  there,  tlie  journey  will  be  at  an  end 
when  the  goods  arrive  at  that  wareiiovise.  Richardsnii  v.  (Joss,  '■'>  B.  &  P.  127. 
Goods  were  ordered  from  the  plaintill's  at  Manchester  by  M.,  the  agent  of  G. 
of  Paris,  and  were  directed  to  be  sent  to  the  house  of  the  defendant,  a  ])acker 
in  London ;  M.  had  some  of  the  goods  unpacked  there,  and  the  remainder 
repacked ;  he  had  a  general  power  either  to  forward  the  goods  to  G.,  or  to  send 
them  to  Ilolland,  »fec. :  it  was  held  that  the  defendant  received  the  goods  on 
account  of  ^I.,  and  tliat,  as  they  were  to  await  his  disjjosal  in  the  defendant's 
warehouse,  the  iraiisitus  was  there  at  an  end.  Leeds  v.  Wright,  3  P>.  &  P. 
320;  Scott  V.  Pettif,  Id.  409;  Dixon  v.  Baldwen,  5  East,  174;  lioive  v. 
Pickford,  8  Taunt.  83  ;  Dodson  v.  Wentworth,  4  M.  &  Gr.  1080 ;  Ikinckeii 
V.  Earle,  8  E.  &  B.  410;  Kend.al  v.  Marshall,  11  Q.  B.  D.  356,  C.  A.  So 
even  where  the  seller  knows  the  ultimate  destination  of  the  goods,  though 
not  the  name  of  the  consignee.  J'Jx  pte.  Miles,  15  Q.  B.  D.  39,  C.  A.  When 
the  goods  have  been  delivered  to  a  wharfmger,  the  question  is  whether  he 
was  in  possession  (jua  agent  of  the  buyer,  if  so  the  transitus  is  at  an  end. 
Kendal  v.  Marshall,  supra  ;  Ex  pte.  Jiarrow,  6  Ch.  D.  783,  citing  Benjamin 
on  Sales,  2nd  ed.  707  (5th  ed.  897).  See  also  Ikthell  v.  Clark,  19  Q.  B.  D. 
553  ;  20  Q.  B.  D.  G15,  C.  A. ;  and  Lyons  v.  llojfnuny,  15  Ap.  Ca.  391,  J,  C. 

Though  the  goods  remain  in  the  actual  possession  of  the  carrier,  yet,  if 
the  buyer  have  done  any  act  equivalent  to  taking  possession,  the  right  of  the 
seller  to  stop  them  is  determined.  Thus  where  goods  were  ordered  from  the 
plaintiff  at  Sheffield,  and  were  sent  by  waggon  directed  to  the  buyer  in 
London,  where  they  were  taken  to  the  waggon  oOice,  and  the  provisional 
assignee  of  the  buyer,  who  had  become  bankrupt,  put  his  mark  upon  them 
there,  being  unable  to  remove  them  in  consecjuence  of  an  attachment,  the 
transitus  was  held  to  be  at  an  end.  Ellis  v.  Hunt,  3  T.  W.  4G4;  and  see 
Foster  v.  Frampton,  6  B.  &  C.  107. 

Upon  the  same  principle  it  has  been  held  that  where  goods  were  ordered  to 
be  sent  by  sea,  and  the  shipmaster  gave  a  receipt  to  the  buyer  purporting 
that  the  goods  were  received  by  him,  the  right  of  stoppage  was  detemiined  ; 
the  sellers,  by  empowering  the  carrier  to  give  the  receipt,  having  recognised 
the  riglit  of  ]iroperty  in  the  buyer.  Nohle  v.  Adams,  Holt,  N.  P.  248.  On  the 
other  hand,  where  the  receipt  was  given  to  the  sellers,  it  was  held  that  the 
captain  of  the  vessel,  who  had  given  such  receipt,  and  had  afterwards  delivereil 
up  the  bill  of  lading  to  a  purchaser  from  the  buyer,  was  liable  to  the  sellers, 
who  had  stopped  the  goods,  on  the  ground  that  the  person  holding  the  receipt 
has  a  control  over  the  goods  till  he  has  exchanged  it  for  the  bill  of  lading. 
Craven  v.  Ilyder,  Id.  100 ;  G  'i'aunt.  433  ;  Ruck  v.  *}/atJield,  5  B.  &:  A.  G32. 
In  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  1G5,  the  plaintiffs  had  sold  lead 
"  free  on  board"  to  B.  &  Co.;  by  the  custom  of  London,  it  is  the  duty  of 
the  seller  to  ship  goods  so  purchased,  although  the  buyer  is  considered  to  be 
the  shipper;  the  plaintilV  ship]icd  the  lead  on  board  a  vessel  of  which  the 
defendant  was  owner,  and  had  the  mate's  receipt :  B.  &  Co.  became  insolvent, 
and  before  the  vessel  left  the  docks,  and  while  the  receipt  was  still  in  their 
]iossession,  the  ]ilaintiffs  demanded  back  their  goods,  but  without  success ; 
it  was  held  that  there  was  no  right  of  stoppage,  as  the  delivery  to  the  buyer 
was  perfect,  and  the  retention  of  the  receipt  a  mere  accident. 

A  stoppage  by  an  uuauthoriseil  person,  professing  to  act  for  the  seller. 
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is  inoperative,  tbough  ratified  by  the  seller,  if  such  ratification  be  after  the 
period  during  which  the  seller  himself  could  have  stopped  in  transitu. 
Bird  V.  Brown,  4  Exch.  786;  Whitehead  v.  Anderson,  [)  M.  &  W.  518. 
In  Hatchings  v.  Nunes,  1  Moo.  P.  C.,N.  S.  243,  goods  were  sold  and  shipped 
to  E.  &  Co.  :  before  their  arrival  at  the  port  of  discharge,  II.  &  Co.  failed  ; 
the  defendants,  who  had  occasionally  acted  as  agents  for  the  sellers,  but  then 
had  no  instructions,  wrote  to  them  of  the  failure,  and  oflered  to  protect  their 
interests  on  the  arrival  of  the  ship;  the  sellers  thereupon  sent  out  a  power 
of  attorney  ;  after  the  power  was  sent,  and  before  its  arrival,  the  cargo  was 
taken  possession  of  by  the  defendants ;  it  was  held  that  there  had  been  a 
good  stoppage  in  transitu,  on  behalf  of  the  sellers. 

Stoppage  in  transitu — hmu  defeated  or  divested.']  By  sect.  45  (7),  ante, 
p.  988,  wiiere  part  delivery  of  goods  has  been  made  under  such  circumstances 
as  to  show  an  agreement  to  give  up  possession  of  the  whole  of  the  goods,  the 
right  to  stop  in  transitu  is  defeated.  Thus,  where  800  bushels  of  wheat, 
part  of  an  entire  cargo,  were  delivered,  it  was  held  that  it  must  be  taken  to 
be  a  delivery  of  the  whole.  Shihey  v.  Ileyward,  2  H.  Bl.  504.  So,  where 
the  goods  were  in  the  hands  of  a  wharfinger,  and  the  purchaser  weighed  the 
whole  and  took  away  25  bales,  leaving  the  remainder  on  the  wharf,  it  was 
held  that  this  amounted  to  taking  possession  of  the  whole,  and  that  the 
]3rivilege  of  stopping  m  transitu  did  not  attach.  Hammond  v.  Anderson,  1 
N.  R.  69.  "There  can  be  no  doubt  that  wherever  there  is  a  complete 
delivery  of  part  of  one  entire  cargo  to  the  consignee,  the  transitus  is  ended, 
and  the  consignor  cannot  stop  the  remainder."  Per  Bayley,  J.,  Crawshay  v. 
Fades,  1  B.  &  C.  183.  See,  however,  the  observations  of  Bramvvell,  L.J.,  on 
Sluley  V.  Heyward,  and  Hammond  v.  Anderson,  supra,  at  14  Ch.  D.  455. 
But  where  a  carrier,  liaving  landed  a  part  of  the  goods  on  the  wharf  of  tlie 
consignee,  resumed  them,  and  took  the  whole  to  his  own  premises  in  order 
to  secure  his  own  demand  for  freight,  this  was  held  not  to  be  such  a  delivery 
as  to  jait  an  end  to  the  consignor's  right.  Craivshay  v.  Eades,  1  B.  &  C.  181. 
If  tlie  act  of  delivering  part  be  not  intended  to  operate  as  a  delivery  of  the 
whole,  hut  as  a  delivery  of  a  portion  only,  this  will  not  deprive  the  vendor 
of  his  lien  on  the  goods  undelivered.  Dixon  v.  Yates,  5  B.  &  Ad.  313 ; 
Bunney  v.  Foijntz,  4  B.  &  Ad.  508  ;  Tanner  v.  Scovell,  14  M.  &  W.  28  ; 
Bolton  V.  Lancashire,  &c.  By.  Co.,  L.  R.,  1  C.  P.  431,  440  ;  Ex  pte.  Coop>er, 
11  Cli.  D.  68,  C.  A. ;  Kemp  v.  Fall;  7  Ap.  Ca.  573,  D.  P. ;  see  ante,  p.  988. 

The  most  usual  way  in  which  the  right  of  a  vendor  to  stop  goods  in 
transitu  is  defeated,  is  by  assigning  the  bill  of  lading  or  document  of  title 
to  a  bona  fide  assignee  for  value.  See  Licklarroio  v.  Mason,  1  Smith's  L.  C, 
and  the  proviso  in  S.  of  Gr.  Act,  1893,  s.  47,  ante,  p.  989,  which  amj^lifies  the 
terms  of  the  Factors  Act,  1889,  s.  10,  the  effect  remaining  the  same.  A 
mere  cash  receipt  for  tlie  price  of  goods  to  be  delivered  on  its  production,  is 
]iot  a  document  of  title  to  goods  witliin  these  sections.  Kemp  v.  Falk,  7 
Ap.  Ca.  573,  584,  D.  P.  ^ 

Tiie  transferor  must  be  in  actual  and  authorised  j^ossession  of  the  docvunent, 
and  the  transferee  must  give  value  on  the  faith  of  it,  without  having  notice 
of  any  circumstance  which  would  render  the  transaction  neither  fair  nor 
honest,  liodgtr  v.  Comptoir  d'Fscompte  de  Paris,  L.  R.,  2  P.  C.  393.  If 
the  assignee  assist  in  contravening  the  actual  terms  of  sale  on  the  part  of 
the  consignor,  or  bis  reasonable  expectations  arising  out  of  them,  or  his 
rights  connected  therewith,  he  will  stand  in  the  same  situation  as  the 
consignee.  If,  for  instance,  he  knows  that  the  consignee  has  been  in  insolvent 
circumstances,  and  that  no  bill  has  been  acce])ted  by  him  for  the  i)rice,  or 
that,  lieing  accepted,  it  is  not  likely  to  be  paid,  in  such  case,  the  inter|)ositiou 
<if  himself  between  the  consignor  and  the  consignee,  to  assist  the  latter  in 
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disappointing  the  just  expectations  of  the  fniinc-r,  will  \ni  an  act  done  in  fraud 
of  the  ri;.;ht  to  stop,  and  unavailing  to  the  party  taking  the  assignnieiit. 
Cuiniitfj  V,  Bruivn,  'J  East,  nit,  p<:r  Ld.  Ellenborougii,  C.J.  Thurefore, 
where  a  ])erson,  knowing  that  the  goods  are  not  ])aid  for,  takes  an  assignment 
of  tlie  bill  of  lading  and  agrees  t)  jiay  lor  them,  the  goods  not  havin'i  been 
])aid  fur,  he  cannot  resist  the  right  of  the  vendor  to  stoj),  Salomons  v.  Nisnen, 
2  T.  K.  074.  Where  the  bill  of  lading  had  been  obtained  by  the  buyer,  from 
the  seller's  agent,  by  means  of  a  false  representation,  this  was  held  not  to 
defeat  the  right  to  Hto])  in  transilu.  The  Maria  Joseph,  L.  It.,  1  P.  C.  219. 
I'ut,  the  knovvleilge,  that  the  consignor  has  not  received  a  money  payment, 
but  has  taken  the  acceptance  uf  the  consignee,  will  not  prevent  the  assign- 
ment from  destroying  tiie  ri^ht  to  stop.  Cuming  v.  L'rown,  9  I'^ast,  50G. 
Jones  V.  Jones,  H  M.  &  W.  431.  The  criterion  in  these  cases  is,  whether  the 
pnrcliaser  takes  the  assignment  f  lirly  and  honestly.  Salomons  v,  Nissen,  2 
T.  It.  08 1  ;   Cuming  v.  Brown,  9  East,  516. 

Under  sect.  47,  ante,  p.  9H9,  an  assignment  by  the  consignee  of  the  bill  of 
lading  by  way  of  pledge  defeats  the  right  of  the  vendor,  to  the  extent  only  of 
the  pledge.  !So,  an  unpaid  vendor.  A.,  is  entitled  to  have  the  purchase-money, 
due  to  him  from  his  vendee  B.,  satisfied  out  of  unpaid  i)urchase-money,  due 
from  the  sub-vendee  C.  to  B.,  if  A.  stop  in  transitu  prior  to  C.  having  paid 
over  the  latter  to  B.  Ex  pte.  Goldiny,  Davis,  &  Co.,  13  Cli.  D.  628,  C.  A. ; 
Kemp  V.  Falk,  7  Ap.  Ca.  573,  1).  P.  In  Spalding  v.  Ruding,  0  Beav.  370,  it 
was  held  that  the  goods  could  not  be  retained  as  security  for  a  general  balance 
of  account,  but  only  for  the  s[iecitic  advance  made  upon  the  bill  of  lading.  It 
lias,  however,  since  been  decided  that  an  indorsement  as  .security  lor  a 
pre-existing  debt  is  sufficient.  Leask  v.  Scott,  2  Q.  B.  D.  376,  C.  A.;  over- 
ruling on  this  point  Rodger  v.  Comptoir  d'Escompte  de  Paris,  ante,  p.  992. 
The  operation  of  a  honu  fide  indorsement  to  defeat  the  right  to  stop  in 
transitu  is  not  alfected  by  the  Bills  of  Lading  Act  (18  &  19  V.  c.  Ill):  see 
sect.  2,  cited  ante,  p.  460  ;  Kemp  v.  Canavan,,  15  Jr.  C.  L.  Pi.  216  ;  see  also 
The  Tigress,  B.  &  L.  38  ;  32  L.  J.,  P.  M.  &  A.  97,  pey  Cur. 

Defendant  sold  to  the  plaintitT  wheat,  to  be  paid  for  by  draft  to  be  remitted 
on  receipt  of  the  bill  of  lading  and  invoice;  it  was  shi|)ped,  by  order  of  the 
plaintilf,  for  and  on  account  of,  and  at  the  risk  of  the  plaintiff,  and  the 
bill  of  lading  was  indorsed  by  the  defendant  to  the  plaintiff;  the  plaintiff 
received  the  bill  of  lading  and  invoice,  but  did  not  remit  any  draft ;  held,  that 
defendant  could  not  stop  in.  transitu.  WUmshurst  v.  Bowker,  7  M.  &  Gr. 
828,  Ex.  Ch. 

An  actual  indorsement  and  delivery  of  the  bill  of  lading  is  not  essential  to 
defeat  the  right  of  stoppage.  The  property  may  be  transferred  by  the  con- 
signee under  circumstances  equivalent  to  an  indursemeiit.  Dick  v.  Lumsden, 
Peake,  189  ;  Davis  v.  RegnoJds,  4  Camp.  267. 

The  rights  of  the  parties  may  be  effected  by  the  state  of  things  between 
them,  when  the  bill  of  lading  was  signed  and  indorsed;  thus,  where  the 
consignor  was  indebted  to  the  consignee  on  the  balance  of  accounts,  including 
bills  of  exchange  accepted  by  the  consignee  for  him,  it  was  held  that  goods 
shipped  on  account  of  this  balance  could  not  be  stopped  by  the  consignor, 
upon  the  consignee  becoming  insolvent  before  the  bills  were  paid.  Verfne  v. 
Jewell,  4  Camp.  31. 

While  the  goods  remain  in  the  hands  of  the  seller's  agent,  the  right  to  stop 
them,  on  the  iusi)lvency  of  the  buyer,  may  also  be  divested  in  other  ways. 
Thus,  where  the  stdler  of  goods  gave  the  buyer  a  delivery  order,  which  he 
lodged  with  the  wharfinger.  A.,  in  whose  hands  they  were,  this  divesteil  the 
seller's  right,  whether  A^  had  or  had  not  transferred  the  goods  in  his  books 
into  the  buyer's  name.  Jfarman  v.  Anderson,  2  tJanip.  243.  So,  where  goods 
are  lodged  in   dock,   the  indorsement  of  the   di)ck  warrant  for  a   valuable 
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cousideration  will  divest  the  vendor's  riglit;  Spear  v.  Travers,  4  Camp.  251 ; 
Zwinger  v.  Samuda,  7  Taunt.  265 ;  and  the  delivery  of  the  warrant  is 
sufficient  without  any  transfer  being  made  in  the  books  of  the  dock  company. 
Keyser  v.  Susv,  Gow,  58.  So,  where  a  warehouseman  sold  goods,  and  received 
warehouse  rent  from  the  buyer,  Ld.  Ellenborough  ruled  that  this  put  an 
end  to  the  right  to  stop,  as  much  as  if  the  goods  had  been  removed  to  the 
buyer's  own  warehouse.  Hurry  v  Mangles,  1  Camp.  452.  So,  the  change  of 
mark  on  bales  of  goods  in  a  warehouse  was  held  to  operate  as  an  actual 
delivery  of  the  goods.  Stoveld  v.  Hughes,  14  East,  308,  per  Ld.  Ellen- 
borough,  C.J.  See  also  Cooper  v.  BUI,  3  H.  &  C.  722;  34  L.  J.,  Ex.  161. 
But,  where  anything  is  to  be  previously  done  on  the  part  of  the  seller  to 
ascertain  and  perfect  the  specific  subject  of  the  sale,  such  as  w^eighing  the 
goods,  &c.,  an  order  for  delivery  may  be  countermanded  before  such  previous 
act  has  been  done ;  Abbott  on  Shipping,  5th  ed.  379  ;  14th  ed.  841 ;  and  the 
vendor  may  consequently  stop  the  goods.  Withers  v.  Lyss,  4  Camp.  237  ; 
ShepJey  v.  Davis,  5  Taunt.  617  ;  Sivanwick  v.  Sothern,  9  Ad.  &  E.  895. 
When  there  is  no  lien  for  the  price,  and  the  goods  have  once  vested  in  the 
purchaser,  a  redelivery  of  them  to  the  vendor  for  repacking  will  not  enable 
him  to  stop  them.     Valpy  v.  Gibson,  4  C.  B.  837. 


Statute  of  Limitations.']  By  the  Limitation  Act,  1623,  21  J.  1,  c.  16,  s.  3, 
actions  upon  the  case  (other  than  for  slander),  must  be  brought  within  6  j'ears 
after  the  cause  of  such  action ;  an  action  for  the  conversion  of  goods  is  within 
this  provision.  Where  the  jwssession  was  originally  legal,  the  statute  runs  from 
the  demand  and  refusal,  and  no  previous  demand  and  refusal  will  be  presumed. 
Topham  V.  Braddick,  1  Taunt.  oll,p>(r  Lawrence,  J.  It  seems,  however,  that 
the  defendant  may  sliow  a  previous  conversion  more  than  six  years  ago  ;  but  a 
jury  will  not  be  directed  to  presume  one  from  equivocal  evidence,  as  from  an 
earlier  demand  by  the  plaintiff;  for  this  would  be  setting  up  the  defendant's 
own  wrong  to  defeat  the  action.  Philpott  v.  Kelley,  3  Ad.  &  E.  106.  Where 
A.'s  title  deeds  were  fraudulently  taken  by  B.,  and  deposited  as  secui-ity  with 
C,  who  held  them  without  notice  of  the  fraud,  the  statute  did  not  run  until 
a  demand  and  refusal.  Spackman  v.  Foster,  11  Q.  B.  D.  99.  And  where  C, 
after  six  years  fi'om  the  deposit  of  the  deeds  with  him,  transferred  them  to 
D.,  the  statute  was  held  to  run  only  from  a  demand  on  D.,  and  refusal  by 
him,  irrespective  of  the  question  whether  A.  had  a  previous  right  of  action 
against  C.  Miller  v.  Bell,  (1891)  1  Q.  B.  468,  C.  A.  Wliere  a  bailee 
converts  the  goods  bailed,  the  owner  may  sue  at  once,  or  wait  till  he  has 
made  a  demand  to  redeliver,  which  has  been  refused.  See  Wilkinson  v. 
Verity,  L.  R.,  6  C.  P.  206,  where  the  furm  of  action  was  detinue.  In  Bingham 
V.  Clements,  12  Q.  B.  260,  267,  it  was  observed  by  the  court  that,  after  an 
"actual  conversion  "  hy  taking,  "no  subsequent  demand  and  refusal  will  con- 
stitute a  second  conversion."  As  to  the  etlect  of  fraudulent  concealment  of 
cause  of  action,  see  ante,  p.  681. 

As  to  the  application  of  the  stats.  3  tfe  4  W.  -I,  c,  27,  and  37  &  38  V.  c.  57, 
to  heriots,  vide  post.  pp.  1064,  1071. 


Mitigation  of  Damages.]  If  the  defendant  only  plead  tliat  he  did  not 
convert  the  goods,  he  cannot  cross-examine  the  ])laintiff's  witnesses  to  show, 
in  mitigation  of  damages,  that  the  goods  really  belonged  to  a  third  person. 
Finch  V.  Jiloinit,  7  C.  &:  P.  478.  Whether  in  an  action  by  a  rightful  executor 
a'jainst  an  executor  de  son  fort,  the  latter  may  ))rove,  in  mitigation  of 
damages,  that  he  has  paid  the  debts  of  the  deceased,  see  post,  p.  1153,  sub 
tit.  Actions  by   Executors.     'I'hough   a  conversion  cannot  be  ]iurged,  yet  the 
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deft'iiiliiiit  may  show,  iu  mitigation  of  damages,  tliat  he  has  returned  the  goods. 
Itutland's  (Cs.  of)  case,  1  Ilol.  Abr,  5.  Sec  Moon  v.  RaphaeJ,  and  other 
cases  cited  ante,  pp.  980. 
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In  order  to  maintain  this  action  it  is  enough  to  show  that  tlie  plaintiff 
is  entitled  to  the  jxissessicMi  of  goods  wrongfully  held  by  the  defendant. 
Gledsiane  v.  Hewitt,  1  C.  &  J.  565.  Many  of  the  cases  referred  to  respect- 
ing the  evidence  in  an  action  for  conversion,  will  apply  to  this  action  also. 

Ddeiitiuii  hij  till'  defendant.']  Dittinue  does  not  lie  against  him  who  never 
had  jKissessiou  ol  the  chattel,  but  it  does  against  him  who  once  had  it,  but 
has  improperly  parted  with  the  jiossession  of  it;  Junes  v.  Dowle,  9  M.  &:  W. 
19  ;  or,  has  by  carelessness  lost  that  which  it  was  his  duty  to  keep  safely,  as 
title  deeds  entrusted  to  a  solicitor.  Jieeve  v.  Falmer,  infra.  If  a  document 
of  title,  as  a  debenture  or  coupon,  or  a  policy  of  insurance,  be  voluntarily  given 
away  by  A.  to  15.  "  to  make  the  best  of  it  for  himself,"  it  cannot  be  recovered 
by  A.'s  executors;  for  tlie  projierty  in  the  pajjer  passed;  though  such  a 
transfer  by  hand  may  be  ini'omplete  for  the  purpose  of  transferring  any  legal 
interest  iu  the  jjroperty  rejiresented.  Jiarton  v.  Gainer,  .'3  H.  &  N.  387;  27 
L.  J.,  Ex.  390;  Rummens  v.  Hare,  1  Ex.  D.  169,  C.  A.  Where  the  casual 
finder  of  an  article  afterwards  loses  it,  the  owner  cannot  maintain  detinue 
against  him.  Com.  Dig.  Detinue  (D).  Where  two  or  more  jointly  interested 
in  a  chattel,  deposit  it  with  a  stranger,  a  demand  by  one  in  his  own  name 
only,  and  not  on  behalf  of  all,  will  not  entitle  him  to  maintain  detinue  for  it. 
Atwood  v.  Ernest,  13  C.  V,.  881 ;  22  L.  J.,  C.  P.  225. 

Detinue  will  lie  for  the  detention  of  specific  coins  belonging  to  the  plaintiff. 
But  owing,  it  would  seem,  to  the  difhculty  of  identifying  the  coins  with 
sufllcient  accuracy  to  maintain  the  action,  it  is  somewhat  loosely  laid  down  in 
the  old  authorities  that  detinue  does  not  lie  for  money,  not  in  any  bag  or  chest, 
because  detinue  must  be  fur  a  certain  thing,  as  of  money  in  bags.  Fitzherb. 
Nat.  lirev.  138 ;  Jenkins  Cent.  207. 

Where  the  defendant  has  lost  the  jilaintiirs  goods  b}'  neghgence,  as  where 
a  solicitor  loses  his  client's  title  deeds,  the  mere  fact  of  loss  is  not  a  defence  ; 
fur  this  is  setting  up  his  own  wrongful  act;  and  detinue  lies  though  the 
dcmanil  be  after  the  loss,  llceve  v.  Palmer,  5  C.  B.,  N.  S.  84 ;  27  L.  J.,  C.  P. 
327 ;  5  C.  B.,  N.  S.  91 ;  28  L.  J.,  C.  P.  168,  Ex.  Ch.  But,  a  loss  by  mere  i 
accident,  without  negligence  is  an  answer.  S.  C. ;  Boux  v.  Wiseman,  1  I 
P.  &  F.  45  ;  Com.  Dig.  Detinue  (D).  The  giving  notice  by  the  defendant  to  a 
trustee  or  stakeholder,  not  to  hand  over  the  ])roperty  to  the  plaintiff  does  not 
render  the  defendant  liable  to  an  action  of  detinue.  Latter  v.  White,  L.  E., 
5  II.  L.  578. 

Property  or  possession,  of  the  plaintiff.']  Detinue  is  frequently  brought  to 
recover  the  title  deeds  of  real  estate;  the  projier  plaintiff  is  the  ])erson  in 
whoni  the  legal  estate  is  vested.  See  Atkinson  v.  Baker,  4  T.  R.  229.  Thus, 
the  tenant  for  life  is  entitled  to  recover  the  deeds  from  the  remainderman. 
Alhvood  V.  Ileyioood,  1  II.  &  C.  745 ;  32  L.  J.,  Ex.  153 ;  Leathes  v.  Leathes,  5 
Ch.  D.  221.  See  Thonaas'  note  (o)  to  Buckhursfs,  Ld.,  case,  1  Bej).  2  b.  And, 
on  the  death  of  a  tenant  for  life  the  reversioner  may  recover  the  deeds  from  a 
person  with  whom  they  have  been  deposited  by  the  tenant  for  life,  as  security 
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for  au  advance.  Easton  v.  London,  33  L.  J.,  Ex.  34.  So,  where  A.  mort- 
gaged to  the  plaintiff  a  freehold  estate,  and  the  deed  purported  to  convey  "  all 
deeds,"  &c.,  and  A.  afterwards  deposited  the  original  deeds  with  a  banker  as 
a  security ;  held,  that  the  plaintiff  might  recover  them  from  the  banker 
in  detinue.  Newton  v.  Bech,  3  H.  &  N.  220 ;  27  L.  J.,  Ex.  272.  Where  the 
title  deeds  of  an  estate  are  bailed,  the  bailor  cannot  maintain  the  action  if  he 
have  parted  with  the  estate  since  the  bailment.  Philips  v.  Bohinson, 
4  Bing.  106  ;  following  Vin.  Abr.  Detinue  (C),  pi.  2.  Where  several  persons 
have  interests  in  a  deed  any  of  them  having  possession  can  retain  it  against 
the  others;  Foster  v.  Crabb,  12  C.  B.  136  :  and  so  can  a  stranger  with  whom 
it  has  been  lawfully  bailed  for  safe  custody  ;  Wright  v.  liobotham,  33  Ch.  D. 
106,  C.  A.  The  interests  may,  however,  be  subject  to  an  agreement  that  one 
of  the  co-owners  shall  have  possession,  as  where  N.,  the  owner  of  a  gold  box, 
sold  a  half  share  in  it  to  F.,  on  the  terms  that  N.  should  have  possession  of  it 
till  it  was  sold  ;  N.  intrusted  the  box  to  F.  to  take  to  an  auctioneer  for  sale, 
and  F.  deposited  it  with  H.  as  security  for  his  own  debt  to  H. ;  it  was  held 
that  N.  had  a  special  property  in  the  box  whiclr  entitled  hira  to  recover 
it  from  H.  Nijbi'r<i  v.  Haadclaar,  (1892)  2  Q.  B.  202,  C.  A.  Where  theie 
has  been  an  equitable  deposit  of  deeds,  to  secure  a  loan,  detinue  will  not  lie 
for  their  recovery  till  payment,  although  a  tender  has  been  refused.  Banh  of 
New  Suuth  Wales  v.  0' Connor,  14  Ap.  Ca.  273,  J.  C.  A  lessor  is  not 
entitled  as  against  the  lessee  to  the  possession  of  the  lease,  though  the  term 
has  expired,  whether  by  afflux  of  time  or  by  forfeiture ;  IlcdJ  v.  B(dl, 
3  M.  &  Gr.  242,  243 ;  Elworthy  v.  Sandford,  3  H.  &  C.  330 ;  34  L.  J.,  lOx. 
42;  or  by  surrender  by  operation  of  law.  Kniyht  v.  Williams,  (1901) 
1  Ch.  256. 

The  receiver  of  letters  has  such  a  property  in  the  paper  on  which  they  are 
written,  as  that  he  may  maintain  an  action  of  detinue  against  the  sender,  if 
by  any  means  the  letters  get  back  into  the  possession  of  the  latter.  Oliver 
V.  Oliver,  11  C.  B.,  N.  S.  139 ;  31  L.  J.,  C.  P.  4.  Where  a  debtor  sends  his 
creditor  half  a  bank  note,  intending  afterwards  to  send  him  the  second  half 
in  satisfaction  of  his  debt,  the  property  in  the  first  half  so  sent  remains  in  the 
sender  until  he  remits  the  second  half,  aod  the  creditor  is  bound  to  restore  it 
to  him  on  demand.  Smith  v.  Mundij,  3  B.  &  E.  22 ;  29  L.  J.,  Q.  B.  172. 
A.  obtained  from  the  Herald's  College  a  grant  of  arms  to  be  borne  by  him 
and  his  descendants,  and  the  descendants  of  his  deceased  brother  B. ;  it  was 
held  that  the  sons  of  B.  had  not  such  au  exclusive  interest  in  the  grant,  as  to 
entitle  them  after  A.'s  death,  to  maintain  an  action  of  detinue  against  A.'s 
widow,  who  retained  possession  of  it,  and  to  whom  all  A.'s  housclioJd  effects 
were  bequeathed.     Stubs  v.  Stubs,  1  II.  tV  C.  257 ;  31  L.  J.,  Ex.  510. 

Damages — Beturn  of  'property. '\  In  detinue,  the  damages  are  in  general 
merely  nominal;  but  the  jiuy  find  the  value  of  the  articles  detained,  and  the 
common  law  judgement  is,  that  the  plaintiff  recover  the  articles  or  their 
value,  together  witii  the  damages  and  costs  found  by  tlie  verdict,  and  the  costs 
of  increase.  See  Bhillips  v.  Jones,  15  Q.  B.  859  ;  19  L.  J.,  Q.  B.  374,  Ex.  Ch, 
Special  damages  may,  it  would  seem,  be  recovered  for  the  detention,  if  laid  in 
the  statement  of  claim.  See  Williams  v.  Archer,^  C.  B.  318  ;  Crussfield  v. 
Such,  8  Exch.  155J ;  22  L.  J.,  Ex.  G5;  Wileij  v.  Oraivford,  E.  B.  &  E.  253; 
30  L.  J.,  Q.  B.  319,  Ex.  Cii. ;  and  Dreyfus  v.  Peruvian  Guano  Co.,  42  Ch. 
P.  66;  13  Ch.  D.  136,  C.  A.,  varied  in'l).  P.  (1892)  A.  C.  166.  And  by 
Piules,  1883,  0.  xxxvi.  r.  58,  "  Where  damages  are  to  be  assessed  in  resjject 
of  any  continuing  cause  of  action,  they  shall  be  assessed  down  to  the  time 
of  the  assessment."  Where  there  are  separate  parcels  of  goods,  tlie  jury  ought 
to  find  the  value  of  each ;  for  the  defendant  may,  perliaps,  give  up  some  in 
specie,  and  pay  damages  for  the  rest.    Pavly  v.  Holly,  2  W.  Bl.  853 ;  Sandford 


Jiaiu'if/vs. —  Difiitrc. — Sldtult  iif  lAinitations.  997 

V.  Alcovfc,  10  M.  &  W.  (jti\).  Special  daiuago  may  be  recovered  although 
the  goods  were  before  action  given  up  under  a  niagistrate's  order  made  under 
2  il'  3  V.  c.  71,  s.  40.     Midland  Jli/.  Co.  v.  Murli,,,  (18!);})  2  Q.  B.  172. 

By  Rules,  1SS3,  C).  xlii.  r.  0,  "  A  judgment  for  the  recovery  uf  any  i)roperty, 
other  than  land  or  money,  may  be  enforced  (a)  by  writ  for  the  delivery  of 
the  jiroperty."  And  by  0.  xlviii.  r.  1,  "The  court  or  a  judge  may,  upon 
the  api)lication  of  the  plaintilf,  order  that  execution  shall  issue  lor  the 
delivery  of  the  property,  without  giving  the  defendant  the  option  of  retaining 
the  property  upon  paying  the  value  assessed,  if  any,  and  that  if  the  property 
cannot  be  found  and  unless  the  court  or  a  judge  shall  otherwise  order,  the 
sheriff  shall  distrain  the  defendant  by  all  his  lands  and  chattels  in  the 
sheriff's  bailiwick  till  the  defendant  deliver  the  ])roperty;  or  at  the  option 
of  the  plaintiff,  that  the  sherilV  cause  to  be  made  of  the  defendant's  goods  the 
assessed  value,  if  any,  of  the  property."  And  by  r.  2,  "The  plaintil!  shall, 
either  by  the  same  or  a  scpai-ate  writ  of  execution,  be  entitled  to  have  made 
of  the  defendant's  goods  the  damages  and  costs  awarded,  and  interest." 
These  rules  re]>lace  C.  L.  P.  Act,  ISo-l,  s.  78,  now  repealed  by  40  &  47  "\'. 
c.  49.  0.  xlviii.  does  not  apply  unless  the  value  of  the  chattel  has  been 
assessed.  Corbrtt  v.  Lrwin,\Y.  N.  1884,  p.  G2,  Field,  J.,  following  Chilton  v. 
Carriiii/ton,  15  C.  B.  7.'>0;  24  L.  J.,  C.  P.  78.  It  has  been  suggested  that 
an  order  for  deliver)''  would  only  be  made  on  such  just  allowances  being 
made  by  the  ]ilaintiir  as  would  be  made  in  assessing  damages  in  trespass 
or  trover,  and  that  the  value  would  be  assessed  on  the  same  basis,  vide  ante, 
pp.  O.'VJ,  980.  J)nij/HS  V.  Peruvian  Guano  Co.,  (1892)  A.  C.  170,  n.,  180, 
per  Lds.  Macnaghten  and  Watson.  As  to  damages  where  a  receiver  has 
been  appointed,  vide  H.  C. 

Costs.']  This  action  is  to  be  treated  as  "  founded  on  tort "  for  the  purposes 
of  the  County  Courts  Act,  1888,  ,s.  110,  ante,  pp.  oOl  tt  seq,  Bryant  v. 
Herhert,  .3  C.  P.  D.  389,  C.  A. 

Defence. 

By  Rules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  now  plead  a  general 
di'uial  of  the  allegations  in  the  statement  of  claim,  and  r.  15  requires  him 
to  state  all  such  facts  on  which  he  relies,  as  do  not  ajipear  therein,  and  if  not 
stated  would  be  likely'  to  take  the  plaintiff  by  surprise.      Vide  ante,  p.  309. 

Leave  and  Licence.']  This  defence  is  not  supported  by  proof  of  a  dehvery 
by  the  plaintiff  to  the  defendant,  in  the  supposed  performance  of  a  contract 
which  never  existed.     Greyson  v.  Ruck,  4  Q.  B.  737. 

IJleijality.]  Where  goods  have  been  deposited  or  pledged  with  the 
defendant  as  part  of  an  illegal  or  immoral  agreement,  the  maxim  " /«  pari 
delicto  potior  efit  conditio  defendentis"  applies,  and  the  plaintilT  cannot 
recover  them.     Taylor  v.  Chester,  L.  R.,  4  Q.  B.  309. 

Statute  of  Limitation.]  By  the  Statute  of  Limitation,  1023,  21  J.  1,  e.  16, 
s,  3,  an  action  of  detinue  nuist  be  brought  within  0  years  after  the  cause  of 
such  action.  The  possession  of  title  deeds  should  go  with  the  estate,  to  which 
they  belong,  and  as  long  as  a  person  is  apparent  owner  of  an  estate,  occupying 
it  under  a  title,  the  possession  of  the  title  deeds  is  not  adverse  to  the  real  owner, 
and  the  statute  does  not  begin  to  run  till  it  turns  out  that  the  ]>erson,  having 
tlie  deeds,  is  not  entitled  to  keep  them.  Fhi/tt  v,  Cotterell,  5  H.  &  N.  430; 
29  L.  J.,  Ex.  198.  As  to  the  time  when  the  statute  liegins  to  run  in  the 
case  of  deeds  fraudulently  pledged,  see  Spackman  v.  Foster,  11  Q.  B.  D.  99; 
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and  in  the  case  of  successive  detentions,  see  Miller  v.  Dtll,  (1891)  1  Q.  B, 
468,  C,  A. ;  and  of  a  bailment,  see  Wilkinson  v.  Verity,  L.  R.,  6  C.  P.  206, 
which  cases  are  cited  ante,  p.  99-i. 


ACTION  FOR  THE  RECOVERY  OF  LAND. 

General  Evidence  for  the  Plaintiff, 

The  proceedings  in  the  action  of  ejectment  were  entirely  altered  by  the 
C.  L.  P.  Act,  1852,  ss.  168 — 222.  The  J.  Acts  and  Rules  thereunder,  again 
modified  the  practice,  and  the  name  "  action  for  the  recovery  of  possession  of 
land  "  has  been  substituted  for  that  of  ejectment,  although  the  latter  name  is 
for  brevity  hereinafter  frequently  used.  The  action  is  commenced  by  a  writ, 
and  followed  by  pleadings  as  in  other  actions.  The  C.  L.  P.  Act,  1852, 
ss.  1G8 — 207,  have  been  repealed  by  46  &  47  V.  c.  49,  and  the  practice  under 
those  sections  is  no  longer  in  force,  vide  ante,  p.  755. 

The  pleadings  will  now  show  the  right  to  possession  on  which  the  plaintifi' 
relies,  and  which  he  must  prove  at  the  trial.  See  Rules,  1883,  0.  xix.  rr.  2, 
4  ;  App.  C.  sect,  vii.,  Phillips  v.  Phillips,  4  Q.  B.  D.  127,  C.  A.,  and  Davis  v. 
James,  20  Ch.  D.  778.  As  to  the  manner  in  which  the  defendant  may  plead 
his  defence,  vide  post,  pp.  1062,  1063.  It  seems  that  the  jury  must  still  find 
which  of  the  plaintiffs,  if  more  than  one,  is  entitled,  and  whether  to  the  whole, 
or  to  what  part;  0.  xvi.  r.  1,  replacing  C.  L.  P.  Act,  1852,  s.  180.  Where 
the  plaintiff  succeeds  as  to  part  only  of  the  land,  the  verdict  is  entered 
distributively,  and  the  costs  are  taxed  accordingly  under  0.  Ixv.  r.  1,  ante, 
p.  296 ;  Jones  v.  Curling,  13  Q.  B.  D.  262,  C.  A.  As  to  the  effect  of  the 
opposite  party  not  appearing  at  the  trial,  vide  ante,  p.  291. 

As  to  which  party  is  to  begin  at  the  trial,  ride  ante,  p.  286. 

Proof  of  a  sufficient  title. — By  mere  possession.]  The  plaintiff'  must 
recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  the 
defendant's.  Martin  v.  Strachau,  5  T.  R.  107,  110,  n.  A  title  gained  by 
tlie  old  Statute  of  Limitations  has  been  held  sufficient  in  ejectment ;  Stocker 
V.  Berny,  1  Ld.  Raym.  741 ;  Cholrnondehy  v.  Clinton,  2  J.  &  W.  156 ; 
although  the  defendant  may  have  been  in  possession  for  several  years  next 
before  the  suit.  Doe  d.  Harding  v.  Cool-e,  7  Bing.  346.  And  the  stats.  3  &  4 
W.  4,  c,  27,  s.  34,  and  37  &  38  V.  c.  57,  s.  l,p)ost,  pp.  1069,  1064,  by  expressly 
extinguishing  all  right  and  title  of  the  party  out  of  possession,  give  a  clear 
title  to  him  wlio  has  been  in  possession,  or  in  the  receipt  of  the  rent  for  12 
(formerly  20)  years,  by  himself,  or  by  those  through  whom  he  claims,  Scott 
v.  Nixon,  3  Dm.  &  War.  388;  vide  jxist.  Defence,  p.  1070.  Mere  possession 
for  less  than  12  (formerly  20)  years  is  priuid  facie  evidence  of  title,  and  (no 
otlier  interest  a])pearing  in  jiroof)  evidence  jf  seisin  in  fee.    Allen  v.  Bivington, 

2  Wms.  Saund.  Ill  ;  Doe  d.  Smith  v.  Webber,  1  Ad.  &  E.  119;  Doe  <!.  Carr 
v.  Billyard,  3  M.  &  Ry.  Ill  ;  Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945,  953  ; 
B.  N.  P.  103 ;  and  the  dictum  of  Ilolroyd,  J.,  in  Harper  v.  Charlesivorth,  4 
B.  &  C.  574,  592 — 4,  contra,  is  not  law.  Where  the  defendant  forcibly 
expelled  the  jilaintiff,  who  had  been  in  ])ossession  for  a  year  as  tenant,  Ld. 
Tenterden,  C.J.,  ruled  this  to  be  sufficient  proof  of  title  as  against  the 
defendant,  who  showed  none.   Doe  d.  Hughes  \\  Dyehall,  M.  <t  M.  346 ;  S.  C, 

3  C.  &  P.  610.  So,  where  a  man  enclosed  waste  land,  and  died  after  lie  had 
been  in  possession  less  than  20  years,  the  heir  of  the  person  to  whom  he  had 
devised  it,  was  held  entitled  to  maintain  ejectment  against  a  person  who 
had  entered  upon  the  land,  and  could  not  show  title  or  possession  prior  to  the 
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testator.  ^l.s/((/'  v.  WUiUvch,  L.  K.,  1  Q.  l'>.  1.  And  |>laintiri'  may,  in  huch  a 
case,  rccuvcr  on  jiroof  of  i)rior  jKJssession,  tlxjugli  he  has  attcuiptcil,  witliont 
success,  at  the  trial  to  sliow  auotlier  title.  Ikivison  v.  dmt,  1  II.  A:  N.  744  ; 
20  L.  J.,  Ex.  122.  But,  after  a  venlict  on  the  title  relicil  upon,  it  is  then  too 
late  to  rely  on  mere  possession,  on  a  motion  for  a  new  trial.  Doe  d.  Wood- 
Iiiiuse  V.  Foirell,  8  Q.  B.  570.  It  has  been  held  that  a  mere  wrong-doer  may 
Bet  up  the  title  of  a  third  party,  or  avail  himself  of  any  such  title  appearing 
in  the  plaintilf's  evidence.  JJoe  d.  Carter  v.  Barnard,  antr,  ]).  999.  And 
the  proposition  laid  down  in  the  judgment  in  Asher  v.  Wkitloek,  L.  11.,  1 
Q.  B.  0,  7,  ante,  p.  999,  that  "possession  is  good  title  against  all  but  the  true 
owner,"'  although  correct  vnider  the  particular  facts  of  that  case  would,  ae  a 
general  princii)le,  appear  to  be  somewhat  tno  large.  The  lessee  for  years  of 
a  copyholder,  may  recover  as  against  any  one  but  the  lord,  without  proof  of 
a  custom  or  licence  to  demise  for  vears.  Due  d.  Tresiddir  v.  Tresidder, 
1  Q.  B.  410. 

A  tenant  who  has  come  in  under,  or  paid  rent  to  another,  caiuiot  in  general 
dispute  his  title,  see  ^w'.s/,  pp.  1000  ft  seq.  And  a  party  may  be  estopped  from 
disjiuting  the  title  of  another  in  this  action,  by  having  referred  the  question 
of  right  to  an  arbitrator,  who  awarded  in  favour  of  the  plaintilf.  Doe  d. 
Morris  v.  llusstr,  3  East,  11.  So  where  the  qupstion  of  tenancy  and  rent  had 
been  submitted  to  the  M.  B.  by  an  amicable  suit,  the  tenant  could  not  dispute 
the  plaintiffs  title  to  rent,  after  acquiescence  in  the  decree  of  the  M.  R. 
against  him.     AUason  v.  Stark,  9  Ad.  &  E.  255. 

Proof  of  a  snfficie)ii  title. — By  receipt  of  rext  anrj  irrofits.']  On  the  same 
principle  on  which  a  person  in  possession  is  held  to  have  a  good  title  against 
everybody  except  the  legal  owner  of  the  estate,  a  person  who  is  reversioner, 
by  reason  of  the  payment  of  rent  to  him,  has  a  good  title  against  any  person 
not  the  real  owner  of  the  estate.  Daintnj  v.  Jirocklehurst,  3  Exch.  201,  per 
Parke,  B. ;  Doe  d.  Lichfield  v.  ,Stacey,  0  C.  &  P.  139.  This  proposition  is, 
however,  as  above  observed,  somewhat  too  broad  to  be  universally  true ;  but 
it  is  quite  clear  that  the  receipt  of  the  rents  and  i>rolits  of  land,  as  evidence 
of  title,  stands  on  the  same  footing  as  actual  possession. 

Title,  at  inhat  time.}  The  ])laintill  must  also  show  that  he  had  a  right  of 
entry  at  the  time  mentioned  in  the  writ,  (15.  N.  P.  105),  not  barred  by  the 
Statute  of  Limitations ;  otherwise,  he  cannot  recover.  Cole,  Eject.  0  ;  Mohima 
V.  Mohesh,  L.  Pi.,  10  Ind.  Ap.  23,  L'O,  ^xr  J.  C.  If  his  right  to  enter,  therefore, 
have  accrued  more  than  12  (formerly  20)  years  before  the  bringing  of  the 
action,  he  must  be  prej)arcd  to  show  himself  within  some  of  the  exceptions  in 
the  statute.  Sec  the  statute,  post.  Defence,  pp.  1003  et  seq.  The  plaintilf 
could  formerly  claim  in  the  writ  the  land  as  from  a  prior  date ;  but  mider 
the  J.  Acts,  tiie  only  date  mentioned  in  the  writ  is  its  date  (see  Pules  1883, 
App.  (A.)  Part  I.,  No.  1);  that  date  must  never  be  earlier  than  the  day  on 
which  the  title  could  formerly  have  been  laid  in  the  writ.  The  plaintiff  may, 
however,  for  the  purpose  of  recovering  mesne  profits  from  an  earlier  day,  lay 
his  title,  or,  in  other  words,  claim  the  right  of  jiossessiou  of  the  premises  from 
such  last-mentioned  day. 

An  heir-at-law  may  laj'  his  title  on  the  day  on  which  his  ancestor  died. 
Boe  d.  Wrangham  v.  Ilersey,  3  Wils.  274.  And,  a  posthumous  child  taking 
lands  by  way  of  remainder  under  statute  10  k  11  W.  3,  c.  22  (c.  10  Bulf.), 
may  lay  his  title  on  the  day  of  his  father's  death  ;  semble,  2>er  Ld.  Ilardwicke, 
B,  N.  P.  105.  Where  a  person  came  lawfully  into  possession,  so  that  eject- 
ment cannot  be  maintained  until  such  possession  has  been  determined  by 
demand  or  otherwise,  the  title  must  be  laid  after  the  demand.  Bir/Jit  v. 
Beard,  13  East,  210;  Due  d.  Lvscomhe  v.  Clifford,  2  Car.  &  K.  448.     So, 
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where  there  has  been  a  tenancy  at  will,  the  title  cannot  be  laid  on  a  day 
antecedent  to  the  determination  of  the  will.  Goodtith  d.  Oallavay  v. 
Herbert,  4  T.  R.  680.  See  post,  PP-  1009,  1010.  But,  in  ejectment  by  a 
mortgagee  against  a  mortgagor  in  possession,  the  title  may  be  laid  on  a  day 
anterior  to  the  actual  determination  of  the  will ;  2^cr  Buller,  J.,  Birch  v. 
Wright,  1  T.  R.  383.  But,  if  a  clause  be  inserted  in  the  mortgage-deed  that 
the  mortgagor  shall  continue  in  possession  until  default  made  in  payment,  on 
a  day  tixed,  this  amounts  to  a  re-demise,  and  the  title  must  be  laid  on  a  day 
subsequent  to  the  time  for  payment.  Wilkinson  v.  Hall,  3  N.  C.  508.  See 
post,  Action  for  recovery  ef  land  by  ntortgayee,  p.  1057.  But,  the  day  on  which 
the  title  is  laid  may  be  amended  at  N.  P.,  so  as  to  suit  the  proof  of  title. 
Doe  d.  Edivards  v.  Leach,  3  M.  &  Gr.  229;  Doe  d.  Simpson  v.  Hall,  5  M.  & 
Gr.  795 ;  and  see  Rules,  1883,  0.  xxviii.  r.  1,  ante,  p.  291. 

Title,  in  ivhoin.']  All  the  persons  in  whom  the  title  is  alleged  to  be  should 
be  named  in  the  writ,  and  the  jury  at  the  trial  will  find  which  of  them  are 
entitled,  aud  whether  to  the  whole,  or  to  what  part.  Rules,  1883,  0.  xvi.  r.  1, 
replacing  C.  L.  P.  Act,  1852,  s.  180.  The  judge,  at  the  trial,  may,  under 
Rules  1883,  0.  xvi.  rr.  2,  11,  ante,  p.  90,  add  the  names  of  any  persons  as 
plaintiffs,  in  whom  it  turns  out  that  the  legal  estate  is  vested.  See  cases 
cited  ante,  pp.  90,  91,  and  Blake  v.  Done,  7  H.  &  N.  465  ;  31  L.  J.,  Ex.  100, 
decided  under  the  C.  L.  P.  Act,  1852,  ss.  35,  222.  If  several  joint  tenants  or 
co-parceners  join,  the  whole  may  be  recovered.  Doe  d.  iMarsacIc  v.  Bead,  12 
East,  57  ;  LJoe  d.  Lulhaia  v.  Fenn,  3  Camp.  190.  And  such  is  the  case  now 
also,  with  tenants  in  common.  Elliss  v.  Elliss,  E.  B.  &  E.  81  ;  27  L.  J.,  Q.  B. 
316.  If  a  term  vest  in  executors,  the  whole  land  may  be  recovered  under  a 
claim  by  any  of  them.  Doe  6.  Stacev.  Wheeler,  15  M.  &  W.  623.  The  same 
principle  would  seem  to  apply  to  freeholds  where  the  testator  died  after  Dec. 
31st,  1897,  ride  po^t,  pp.  1060, 1061.  The  payment  of  one  entire  rent  to  the 
common  agent  of  the  plaintiffs  is  prinid  facie  evidence  of  tlieir  title  as  joint 
tenants.  Doe  d.  Clarke  v.  Grant,  12  East,  221.  The  foregoing  authorities, 
however,  do  not  seem  to  apjily  to  the  case  of  co-tenants,  or  other  persons 
having  distinct  interests  or  estates,  who  have  actually  made  a  joint  lease,  and 
who  bring  ejectment  to  I'ecover  possession  of  the  demised  premises  from  the 
lessee,  or  any  one  claiming  under  him.  In  such  a  case,  it  seems  to  be 
immaterial  what  interest  any  co-lessor  has,  or  whether  he  has  any ;  for  the 
tenant  is  estopped  by  the  lease.  But  where  the  several  interests  of  the  joint 
lessors  appeared  by  recital  in  the  lease,  it  was  doubtful  whether  they  could 
formerly  recover  as  joint  tenants,  although  a  joint  right  of  re-entry  had  been 
reserved.  Doe  d.  Gamphell  v.  Hamilton,  13  Q.  B.  977.  But  no  such  difficulty 
seems  to  arise  under  the  present  procedure.  See  Rules  1883,  O.  xvi.  rr.  1, 
11,  ante,  pp.  90,  91.  See  further.  Action  for  recovery  of  land  by  landlord, 
post,  p.  1006. 

Proof  if  registered  title.]  Freehold  land  may  be  registered  under  the 
Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  with  an  absolute,  qualititd  or 
possessory  title,  sects.  7,  8,  9  ;  a  land  certificate  is  then  given  to  the  ])roprietor 
by  the  registrar,  sect.  10 ;  so  leasehold  property  may  be  registered  with  or 
without  a  declaration  of  absolute  title  of  lessor  to  grant  the  lease,  sects.  13, 
14;  an  office  copy  of  the  lease  is  then  given  by  the  registrar;  sect.  16. 
Charges  may  be  entered  on  the  register  and  certificates  thereof  granted, 
sect.  22.  By  sect.  80,  "any  land  certificate  or  certificate  of  charge  shall  be 
jrrimu  facie  evidence  of  the  several  matters  therein  contained,  anil  the  office 
copy  of  a  registered  lease  shall  be  evidence  of  the  contents  of  the  registered 
lease."  By  sect.  107,  the  oflice  of  laud  registry  shall  have  a  seal,  and  by  sect. 
120  each  district  registry  office  shall  also  have  a  seal,  "  and  any  instrument 
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l»uriiorting  to  be  scaled  wiili  such  seal  shall  he  admissible  in  evidence,  and, 
if  a  copy,  the  same  shall  be  admissible  in  like  manner  as  the  original." 
'^I'here  is  no  similar  provioion  with  reference  to  the  seal  of  the  jjrincipal  ollice, 
but  this  is  iiresnmably  supplied  by  8  &  9  V.  c.  113,  s.  1,  <intc,  ji.  100,  or  14  & 
15  V.  c.  99,  s.  14,  aide,  p.  101. 

By  the  Land  Transfer  Act,  1897  (GO  &  01  V.  c.65),  s.  8  (4),  subject  to  any 
registered  estates,  charges,  or  rights,  a  tleposit  of  the  land  certificate  or  ollice 
copy  of  lease  shall,  for  the  purpose  of  creating  a  lien  on  the  land  to  which 
they  relate,  be  equivalent  to  a  deposit  of  the  title  deeds.  By  sect.  20,  in  a 
county  or  part  of  a  county  in  which  registration  of  land  has  by  Order  in 
Council  on  and  after  a  certain  day  been  made  compulsory  on  sale,  a  person 
shall  not  under  any  conveyance  on  sale,  executed  on  or  after  that  day, 
acquire  the  legal  estate  in  any  freehold  land  in  that  county  or  part  of  a  county, 
until  he  is  registered  as  proprietor  of  the  land.  By  sect.  '1\  (1),  in  these 
acts  all  hereditaments  are  deemed  land,  bu^  registration  of  title  is  not  com- 
pulsory as  to  an  incorporeal  hereditament,  or  mines,  Arc,  apart  from  the 
surface,  or  a  lease  for  less  than  40  years,  or  two  lives  yet  to  fiiU  in,  or  an 
undivided  share  in  lands,  and  some  other  cases.  Such  Order  in  Council 
tmder  sect.  20,  has  been  made  only  in  respect  of  the  county  and  the  city  of 
London  ;  see  Brickdale  and  Sheldon  on  the  Land  Transfer  Acts,  2nd  ed.,  3o7. 

Proof  if  fWc.—J.egal  cstat'-.l  The  iilaintiff  must  formerly  always  have 
proved  a  /cf/al  title,  an  equitable  title  was  not  sutlicient.  I)oc  d.  Shcivoi 
V.  Wroot,  5  East,  138  ;  Doe  d.  North  v.  WMvr,  2  N.C.  922.  By  the  J.  Act, 
1873,  s.  24  (1),  ante,  p.  .">0G,  the  court  is  to  give  the  plaintiff'  the  same  relief 
on  an  equitable  title  that  the  Court  of  Chancery  would  formerly  have  given, 
and  where  the  equitable  owner  is  entitled  to  possession, as  against  the  person 
in  possession,  he  is  bound  only  to  prove  an  equitable  title.  See  General 
Fiiiaiic,  (fv.  Co.  V.  J.iberator,  dx.  Jlui/diric/  N»c.,  10  Ch.  I).  24,  jnr  M.U. 
But,  the  effect  of  the  act  is  not  to  abolish  the  distinction  between  legal  and 
equitable  titles.  Joseph  v.  Lyons,  15  Q.  B.  D.  280,  C.  A.;  Clenunts  v. 
Mattheirs,  11  Q.  B.  1).  814,  per  Cotton,  L.J.  See  further,  jiost,  pp.  1014, 
1029.  By  sect.  25  (5),  arde,  p.  307,  a  mortgagor  entitled  to  the  possession 
of  land,  may  sue  for  the  rect)very  thereof  in  his  own  name,  if  his  mortgagee 
have  not  given  notice  of  his  intention  to  enter  into  possession,  or  receipt  of 
the  rents  and  jirofits  thereof.  See  hereon  Mattlnvs  v.  Usher,  post,  p.  1008. 
In  other  cases,  however,  the  person  in  whom  the  legal  estate  is  vested  nuist 
be  a  plaintiff  in  the  action  ;  it  is  therefore  still  material  to  consider  where  it 
is  vested.  Thus  it  is  sometimes  necessary  to  consider  at  K.  P.  whether  a  use 
is  executed  so  as  to  give  the  legal  estate  to  the  cestui  qiu-  use.  The  general 
rule  is,  that,  in  the  case  of  passive  trusts  created  by  deed  or  will,  the  use 
must  cither  be  reduplicated,  if  limited  on  a  freehold,  or  must  be  limited  on  a 
term  of  years ;  otherwise  a  legal  estate  passes.     Thus,  if  the  feotfment  is  to 

A.  and  his  heirs,  to  the  use  of,  or  in  trust  for,  B.  and  his  heirs,  the  estate  of 

B.  is  a  legal  seisin  in  fee.  But,  if  the  conveyance  is  to  A.  and  his  heirs,  to 
the  use  of  B.  and  his  heirs,  to  the  use  of  C.  and  his  heirs,  then  B.  has  a  legal, 
and  C.  only  an  equitable,  estate.  So,  if  the  conveyance  is  to  A.  and  his 
heirs,  to  the  use  of,  or  in  trust  for,  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  B.  has  only  an  equitable  interest.  Doe  d.  LJoi/d  v.  Passiiir/hain,  G 
B.  &  C.  305 ;  1  Steph.  Com.  B.  2,  Ft.  1,  c.  9.  Where  the  estate  limited  to 
a  use  is  a  leasehold  or  chattel  interest,  the  Statute  of  Uses  is  inoperative,  and 
the  use  limited  is  a  mere  trust.     /(/. 

With  regard  to  grants  and  devises  in  trust,  the  rule  is  that  w^here  something 
is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to  have  the 
legal  estate,  such  as  the  payment  of  the  rents  and  profits  to  another's  separate 
use,  or  of  the  debts  of  the  testator,  or  to  pay  rates  and  taxes,  and  keep  the 
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premises  in  repai)-,  or  the  like,  the  legal  estate  is  vested  iu  them,  aiul  the 
beneficial  grantee  or  devisee  has  only  an  equitable  estate.  See  the  note  to 
Jeffreson  v.  Morton,  2  Wms.  Sauud.  11  b,  et  seq.  (17),  and  the  cases  there 
collected.  See  also  Poad  v.  Watson,  6  E.  &  B.  606  ;  Berry  v.  Berry,  7 
Ch.  D.  657  ;  Davies  to  Jones,  24  Ch.  D.  190.  Where  the  trustees  are  to  pay 
debts,  they  take  the  legal  fee.  Spence  v.  Spence,  12  C.  B.,  N.  S.  199 ;  31 
L.  J.,  C.  P.  189  ;  In  re  Tanqueray-  U'iJliaume  &  Landau,  20  Ch.  D.  465,  C.  A. 
But  a  mere  charge  for  the  payment  of  debts  will  not  give  the  trustees  the 
legal  estate,  unless  the  testator  intends  that  they  shall  be  active  in  paying 
the  debts.  Kenrick  v.  Beaiichrk,  3  B.  &  P.  175.  A  trust  to  receive  the  rents 
and  profits,  and  2My  them  over,  vests  the  legal  estate  in  the  trustee.  Doe  d. 
Oratrcx  v.  Hornfray,  6  Ad.  &  E.  206.  A  trust  to  permit  and  suffer  the 
cestui  que  trust  to  receive  the  rents  and  profits,  vests  it  in  the  cestui  que  trust. 
Broughton  v,  iMngley,  2  Salk.  679.  A  devise  to  trustees  in  trust  to  pay  to 
or  permit  and  suffer  to  receive,  &c.,  gives  the  legal  estate  to  the  cestui  quo 
trust ;  because,  being  inconsistent,  the  last  words  shall  prevail  in  a  will. 
Doe  d.  Leicester  v.  Biggs,  2  Taunt.  109  ;  Baker  v.  White,  L.  R.,  20  Eq.  166  ; 
l7i  re  Adams  &  Perry^s  Contract,  (1899)  1  Ch.  554.  Yet  where  the  trustees 
under  a  like  devise  were  to  repair,  to  let,  &c.,  it  was  held  that  they  took  the 
legal  estate.  White  v.  Parker,  1  N.  C.  573.  And  where  the  trust  as  to 
three  undivided  parts  out  of  four,  required  the  legal  estate  to  be  in  the 
trustees,  it  was  held  to  vest  in  them  as  to  the  whole.  Id.  See  further.  Van 
G ratten  v.  I^xiceU,  (1897)  A.  C.  658,  D.  P.  At  common  law,  if  an  estate 
be  devised  to  trustees  for  purposes  which  are  to  last  only  for  a  certain  time, 
the  use  of  the  word  "heirs"  will  not  give  the  fee;  the  devise  will  be  cut 
down  to  the  time  necessary  for  the  purposes.  But,  if  the  fee  be  given  in 
terms  with  trusts  that  extend  over  an  indefinite  time,  it  is  not  so ;  and  if  no 
particular  time  can  be  fixed  at  which  the  trusts  shall  end,  the  estate  cannot 
be  cut  down.  Per  Patteson,  J.,  in  Doe  d.  Davies  v.  Davies,  1  Q.  B.  430,  438 ; 
and  see  j>er  Bayley,  J.,  in  Houston  v.  Hughes,  6  B.  &  C.  421 ;  and  in  Doe  d. 
Player  v.  A^ichoUs,  1  B.  &  C.  342.  See  also  Doe  d.  Tonil-yns  v.  WiUan,  2 
B.  &  A.  84 ;  and  Collier  v.  Walters,  L.  R.,  17  Eq.  252.  The  same  rules 
apply  to  a  bequest  of  leaseholds ;  Stevenson  v.  Liverpool,  Mayor  if,  L.  K., 
10  Q.  B.  1 ;  or,  of  copyholds ;  Doe  d.  Wooelcock  v.  Barthrop,  5  Taunt.  382  ; 
Baker  v.  Wldte,  supra. 

In  the  case  of  wills  made  or  revived  after  the  31st  December,  1837,  the 
"Wills  Act  (1  V.  c.  26),  by  sect.  30  enacts  that  a  devise  of  real  estate  (not 
being  a  presentation  to  a  church)  to  a  trustee  or  executor,  will  pass  the  whole 
estate  which  the  testator  had  power  to  dispose  of  by  will,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold  be  given 
expressly  or  by  implication:  and  by  sect.  31,  where  any  real  estate  is  devised 
to  a  trustee  without  any  exjjress  limitation  of  the  estate  to  be  taken,  and  the 
beneficial  interest  in  it,  or  in  the  surplus  rents  and  profits  of  it,  is  not  given 
to  any  person  for  life, — or  is  so  given,  but  the  purposes  of  the  trust  may 
continue  beyond  the  life  of  the  person, — such  devise  is  to  be  construed  to 
pass  to  the  trustee  the  whole  legal  estate  which  the  testator  had  power 
to  dispose  of  by  will,  and  not  an  estate  determinable  when  the  trust 
is  satisfied. 

AVhere  registration  has  been  made  com])ulsory  on  sale,  the  purchaser  does 
not  acquire  the  legal  freehold  estate  until  registration  as  proprietor,  vide 
aide,  p.  1001. 

Proof  (f  legal  title. — Presumption  of  surrender  of  terins.']  The  following 
are  a  few  cases  representing  the  law  of  presumed  surrender  of  outstanding 
terms  before  8  &:  9  V.  c.  112.     See^ws<,  p.  1003. 

Where  the  legal  estate  was  vested  in  a  trustee,  and  there  was  no  direct 
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evidence  of  a  conveyauce  or  surrender  to  the  astui  que  trust,  it  was  held  that 
a  jury  niiylit  sometimes  i)resumc  such  conveyance  or  surrender.  JAide  v. 
JMfordy  \\.  N.  1*.  110;  Goodtit/c  d.  Joins  v.  Jours,"  T.  K.  45.  On  the  same 
princii>k',  where  an  estate  was  (lirccted  to  be  conveyed  tu  A.  on  his  attaining 
his  majority,  it  was  held  tliat  a  jury  miglit,  within  four  years  from  tliat  time, 
presume  that  it  was  so  conveyed  by  the  trustees.  EiKjiund  v.  S/udr,  i  T.  11. 
G82.  So,  where  it  was  for  tlie  interest  uf  tlie  owner  of  the  inheritance  that 
a  satislied  term  should  be  considered  as  surrendered,  and  it  ajipeared  that 
no  beneticial  purpose  could  be  answered  by  the  continuance  of  the  term,  a 
surrender  might  be  presumed.  Dot-  d.  Jiurdrtt  v.  Wrifj/dn,  'J,  B.  &  A.  710. 
Accord.  Doc  d.  Futland  v.  llildcr,  LI.  782.  But  in  Due  d.  Blachndl  v, 
Flowmau,  infra,  and  in  Aspinalt  v.  Kcnqjson,  Sugd.  V.  &;  P.,  8th  ed.,  440, 
cor.  Lord  Eldon,  C,  the  doctrine  held  in  the  above  cases  was  questioned  ; 
and  the  court  will  not  presume  a  surrender,  unless  there  has  been  a  dealing 
with  the  estate,  in  a  way  in  which  reasonable  men,  and  men  of  business, 
would  not  have  dealt  with  it,  unless  the  term  had  been  put  an  end  to. 
Garrard  v.  Tuck,  8  C.  B.  231  ;  see  also  CuttrcU  v.  Hughes,  15  C.  B.  5:52 ;  24 
L.  J.,  C.  P.  107  ;  and,  in  Sngd.  V.  cl'  P.  14tli  ed.,  621,  Doe  d.  Putland  v. 
Hilder,  supra,  is  considered  by  Lord  St.  Leonards  as  overruled. 

The  mere  fact  of  a  term  being  satisfied  furnishes  no  ground  from  winch 
the  jury  can  jiresume  it  surrendered.    Evans  v.  JJicknell,  6  Ves.  185.    There 
ought  to  be  some  dealing  with  the  term,  to  authorize  such  a  presumption. 
S.  C.     Doe  d.  Dees  v.  ]\'i//ianis,  2  M.  &  W.  749.     Where  a  term  has  been 
expressly  assigned  to  attend  the  inheritance,  and  there  has  been  no  act  of 
omission  inconsistent  with  the  existence  of  the  term,  there  is  less  groimd  to 
presume  a  surrender  from  the  mere  lai)se  of  time,  and  silence  of  the  party  whu 
])os.sesses  the  inheritance.     Doe  d.  Blacknell  v.  Flowmau,  2  B.  &  Ad.  573. 
So,  the  recoLinition  of  the  term  as  subsisting  at  a  late  period  ;  Doe  d.  Graham 
V.  Scott.  11  East,  478;— the  fact  that  it  would  have  been  contrary  to  the 
duty  of  the  trustees  to  surrender  the  estate;  Keene  v.  Deardon,  8  East,  267; 
— or,  that  the  original  enjoyment  of  the  party,  who  sets  up  the  presumed 
conveyance,  was  consistent  with  the  fact  of  there  having  been  no  conveyance ; 
Doe  d.  Fenwick  v.  Reed,  5  B. &  A.  237; — are  ail  circumstances  from  which  a 
jury  may  infer  that  no  conveyance  has  taken  place.     A.  devised  an  estate  to 
trustees  for  years,  with  remainder  to  B.,  who  18  years  after  the  death  of  A., 
treated  the  estate  as  his  own  freehold,  and  leased  it  for  lives ;  it  was  held 
that  the  jury  ought  not  to  presume  a  surrender;  and,  per  Bayley,  B.,  "Is 
there  any  case  where  a  surrender  has  been  presumed  within  20  years  ?     I  do 
not  think  that  a  jury  ouglit  to  be  required  to  presume  what  they  do  not 
believe.  ...  In  the  present  case,  if  a  siu-render  had  really  taken  place,  it 
umst  have  been  known  to  many  mdividuals."     Day  v.  Williams,  2  C.  &  J. 
460.     "  No  case  can  be  put  in  which  any  presumption  has  been  made,  except 
where  a  title  has  been  shown  by  the  party,  who  calls  for  the  presumption, 
good  in  substance,  but  wantins;  some  collateral  matter  necessary  to  make  it 
complete  in  jjoint  of  form."     Fer  Tindal,  C.J.,  Doe  d.  Hammond  v.  Cooke,  6 
Bing.  179. 

Satisfied  Terms  Act,  1845.]  Such  was  the  state  of  the  law  before  the 
passing  of  the  Satislied  Terms  Act,  1845,  8  &  9  V.  c.  112.  This  stat.  by 
sect.  1  enacts,  that  every  satisfied  term,  which  was,  on  31st  December, 
1845,  either  by  express  declaration  or  construction  of  law,  attendant  on  the 
inheritance  of  any  land,  shall  on  that  day  cease  as  to  such  land;  but  that 
the  term,  so  attendant  by  express  declaration,  shall  notwithstanding  alVord 
In  every  one  the  same  jtrotection  against  charges,  actions,  claims,  Arc,  as  it 
would  have  atVorded  to  him  if  it  had  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with,  after  that  day  ;  and   shall  for  the  purpose  of  such 
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protection  be  considered  in  everj'  court  of  law  and  equity  to  be  a  subsisting 
term. 

It  is  not  clear  whether  the  effect  of  tlie  statute  is  only  to  afford  a 
protection  against  claims,  or  to  give  a  title;  it  would  rather  seem,  however, 
that  it  is  the  former  only.  See  Doe  d.  Cadwalader  v.  Price,  16  M.  &  W. 
003.  And  in  such  cases  the  defendant  will,  perhaps,  only  be  required  to 
show  the  existence  of  the  term  on  the  31st  December,  1845,  and  that  it  was 
then  attendant  by  express  declaration.  If  the  latter  is  the  effect  of  the 
statute,  it  is  not  clear  what  should  be  the  course  of  proceeding  where  the  real 
claimant  seeks  to  avail  himself  of  the  statute,  more  especially  where  the 
termor,  living  in  1845,  has  since  died.  As  the  statute  was  made  for  the 
benefit  of  persons  justly  entitled,  a  defendant  would  probably  not  be  able 
to  avail  himself  of  the  statute,  except  in  cases  where  equity  would  not 
formerly  have  restrained  him  from  setting  up  the  term.  Doe  d.  Hare  v. 
Mouhdale,  16  M.  &  W.  689 ;  OottreH  v.  Hughes,  15  C.  B.  532 ;  24  L.  J., 
C.  P.  107. 

A.  created  a  mortgage  term  in  1813  to  B.,  under  which  possession  was  taken 
bj'  B.'s  executor,  and  the  mortgage  was  paid  off  by  A.'s  heir  in  1837,  and 
possession  taken  by  him,  no  assignment  of  the  term  was,  however,  made  till 
after  A.  had  in  1840  leased  the  property  to  C,  and  in  1843  mortgaged  it  to 
D.,  when  B.'s  executor,  by  A.'s  direction,  assigned  the  term  in  trust  for  D. : 
it  was  held  that,  in  an  action  of  ejectment  by  C.  against  A.'s  heir  on  the 
lease,  the  term  was  an  answer,  for  it  was  assigned  in  trust  for  the  mort- 
o;agee,  and  the  act  did  not  apply.  Owen  v.  Oiven,  3  H.  &  C.  83  ;  33  L.  J., 
Ex.  237. 

Sect.  2  relates  to  terms  subsisting  or  thereafter  created,  and  becoming 
satisfied  since  31st  December,  1845,  and  which,  after  that  daj%  shall  become 
attendant  either  by  express  declaration  or  construction  of  law;  and  it  enacts 
that  every  such  term  shall,  immediately  on  its  becoming  so  attendant, 
absolutely  cease  as  to  the  land  upon  the  reversion  whereof  it  shall  become 
attendant.  In  order  that  the  term  should  cease  under  this  section,  it  must 
have  become  attendant  on  the  legal  inheritance ;  Doe  d.  GJay  v.  Jones, 
13  Q.  B.  774 ;  and  the  term  must  be  satisfied.  Anderson  v.  Pignet,  L.  R., 
8  Ch.  180. 

Where  a  term  is  to  attend  the  inheritance,  it  can  only  be  dealt  with  by 
those  who  are  entitled  to  the  inheritance ;  and  therefore  an  assignment 
by  a  tenant  for  life  is  inoperative.  Plant  v.  Taylor,  7  H.  &  N.  211;  3L 
L.  J.,  Ex.  289. 

Proof  of  legal  title. — Esto2i2')el.']  The  defendant  may,  in  some  cases, 
disprove  the  legal  title  of  the  party  through  whom  both  he  and  the  plaintiff 
claim.  Thus,  where  the  plaintiff  claims  under  a  conveyance  from  A.  B.  in 
1818,  and  the  defendant  luider  a  conveyance  from  A.  B.  in  1824,  the 
defendant  may  show  that,  in  1818,  A.  B.  had  no  legal  estate  to  convey.  Doe 
d.  Oliver  v.  Powell,  1  Ad.  &  E.  531.  But  where  A.,  without  title,  entered 
upon  land  and  budt  a  cottage,  and  afterwards  accepted  a  lease  by  indenture 
from  B. ;  and  defendant  churning  the  land  as  his  own,  paid  A.  20/.  to  give  up 
possession  to  him ;  it  was  held,  in  ejectment  by  B.,  that  A.  had  estopped 
himself  from  controverting  the  title  of  B.,  and  that  the  defendant  was  bound 
by  the  estoppel,  having  come  in  under,  and  received  ]x)Ssession  from  A.  Doe 
d.  Ballen  v.  Mills,  2  Ad.  &  E.  17  ;  Doe  d.  Iladen  v.  Burton,  9  C.  &  P.  254. 
See  Doe  d.  Johnson  v.  Baytup,  3  Ad.  &  E.  188,  and  other  cases  cited  post, 
p.  1008.  So,  an  agreement  to  purchase  by  a  party  in  possession  is  such  an 
acknowledgment  of  title  in  the  vendor  as,  in  the  event  of  the  purchase  not 
being  conq:)leted,  to  estop  the  purchaser  from  denying  the  title  of  the  vendor. 
Doed.  Bord  v.  Burton,  16  Q.  B.  807.     See  Farrelly  v.  Rohins,  I.  II.,  3  C.  L. 
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284,  (.'.  i'.  post,  p.  1010.  So,  vvliere  a  bankiupt,  by  a  conveyance  which 
showed  tlio  legal  estate  to  be  ontstaniliii,',  assigned  kaBelioid  premises  to  a 
trustee,  and  the  assignees  i)rociir<  d  an  assignment  from  tlie  trustee  to  theuj, 
and  forced  tlie  lessee  to  attorn  to  them,  it  was  held  that  this  was  a  sulHcient 
title  to  enable  the  assignees  to  bring  ejectment.  Coopi-r  v.  IjukIs,  14  L.  T. 
287,  E.  T.  18G0,  C.  V.  And  .see  further  as  to  the  etfect  of  attornment, 
HvpU'viii, —  Tenaitcy  uf  2>lniiitiff,  past,  pp.  1082,  r083.  Where  A.,  who  had  no 
title  to  lands,  granted  or  devised  tliem  to  B.  for  life,  with  remainder  to  C.  ;  it 
was  lield  tiiat  15.,  having  entered  under  the  grant  or  devise,  was  estop{K?d  from 
denying  A.'s  title  to  make  the  grant  or  devise,  and  that  neither  B.  nor  his 
successors  in  title  could  acquire  a  title,  as  against  C,  under  the  Statute  of 
Limitations.  Jhi/toit  v.  Fitztjcmld,  (1897)  2  Ch.  8G,  C.  A.,  following  Hoard 
V.  Hoard,  L.  R., !)  Q.  B.  48.  ISecus  where  A.  a  married  woman,  was  freeholder 
of  the  hvnd,  and  devised  it  without  having  power  to  do  so.  In  re  Anderson, 
(1905)  2  Ch.  70. 

As  already  stated,  dute,  p.  I'AO,  a  tenant  may  show  tliat  the  title  of  the 
landlord  has  expired.  Thus,  iu  ejectment  for  a  forfeiture,  he  may  show  that 
tlie  plaintiff  has  conveyed  away  all  liis  legal  estate  by  way  of  mortgage,  though 
the  mortgagee  has  never  enforced  his  liglits.  Doe  d.  Marriott  v.  Edwards, 
5  15.  &  Ad.  1065.  But,  if  the  tenant  continue  to  pay  rent  to  the  landlord 
after  his  title  has  expired,  the  creation  of  a  new  tenancy  from  year  to  year 
may  be  inferred,  and  this  will  estop  the  tenant.  L.  (£•  X.  W.  ll>j.  Co.  v.  11'^^, 
L.  R.,  2  C,  P.  553.  See  further  as  to  estoppel,  jiust,  Action  for  recovery  of 
land  by  landlord,  pp.  100(!  ft  scq. 

A  lessee  cannot  before  entry,  maintain  ejectment  on  the  lease  for  the  lands 
demised;  for  he  has  no  estate,  but  only  an  interesse  temnni ;  Bac.  Abr. 
Leases  (M).  See,  however,  Doe  d.  Parsley  v.  Day,  2  Q.  B.  15G  ;  but  the 
principle  of  this  decision  seems  hardly  to  apply  to  the  present  practice. 
Where  A.  has  leased  land  to  B.  for  a  term,  and  B.  to  C.  for  a  less  teim,  and 
B.  surrenders  his  lease  to  A.,  yet  B.'s  term  continues  to  the  extent  necessary 
to  support  C.'s  tei-ni.    Co.  Litt.  338  b ;  Mtllor  v.  Watkins,  L.  11.,  9  Q.  B.  400. 

Title  expired.']  By  the  C.  L.  P.  Act,  1852,  s.  181,  "  In  case  the  title  of 
the  claimant  shall  appear  to  have  existed  as  alleged  in  the  writ,  and  at  the 
time  of  service  thereof,  but  it  sliall  also  appear  to  have  expired  before  the 
time  of  trial,  the  claimant  shall,  notwithstanding,  be  entitled  to  a  verdict, 
according  to  the  fact,  that  he  was  so  entitled  at  the  time  of  bringing  the 
action  and  serving  the  writ,  and  to  a  judgment  for  his  costs  of  suit/'  This 
section  is  repealed  by  4G  Sc  47  V.  c.  49,  but  as  an  enactment  was  iu 
accordance  with  the  old  practice;  see  Co.  Litt.  285  a;  Doe  d.  Moryan  v. 
Black,  3  Camp.  447  ;  the  same  practice  would  seem  to  be  still  in  force.  See 
Kules  1883,  O.  Ixxii.  r.  2,  atite,  p.  1,  n.  But  plaintift'  cannot  sue  out  and 
serve  a  writ  after  the  title  has  expired.  Doe  d.  Gardner  v.  Kennard,  12  Q.  B. 
244.  Where  the  claimant  was  assignee  of  lessee,  and  the  defendant  assignee 
of  the  sub-lessee  of  the  same  term,  less  ten  days,  who  had  held  over  after  the 
exjiiration  of  his  terra,  on  which  ejectment  was  brought  before  the  expiration 
of  the  ten  days,  and  tlie  original  term  had  exjiired  before  the  trial,  but  there 
was  no  artirmative  evideoce  that  the  claimant  had  no  other  title  ;  it  was  held 
that  the  claimant  was  entitled  to  a  verdict  iu  the  general  form  under  C.  L.  P. 
Act,  1852,  s.  180,  anil  to  a  judgment  and  writ  of  possession  under  sect.  185. 
Gibhins  v.  Jiaclland.  1  H.  &  C.  736;  32  L.  J.,  Ex.  156.  See,  however,  the 
observations  of  Ld.  Westbury,  C,  on  this  case  in  Buckhmd  v.  Gibbins,  32 
L.  J.,  Ch.  391. 

The  local  description  of  the  premises.']  A  variance  in  the  local  situation 
of  the  premises  was  held  fatal,  unless  amended.     Goodfille  d.  Pincent  v. 
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Lammiman,  2  Camp.  274.  But  the  power  of  amendment  at  N.  P.  has 
rendered  a  variance  of  little  moment,  where  the  merits  are  not  affected  by  it. 
Vide  ante,  p.  291. 

Actual  ouster — Ejectment  hy  tenants  in  common,  tfec]  Where  the  plaintiff 
is  entitled  with  the  defendant  as  joint  tenant,  tenant  in  common,  or  co- 
])arcener,  he  cannot  maintain  ejectment,  unless  he  has  been  actually  ousted 
from  his  possession,  or  the  defendant  has  done  that  which  is  equivalent 
to  ouster.  See  CuUeij  v.  Doe  d.  Taylerson,  11  Ad.  &  E.  1008,  1015  ;  Oates 
d.  WigfaU  v.  Brydon,  3  Burr.  1897,  and  cases  infra.  It  seems  that  the 
plaintiff  must,  in  such  case,  state  in  the  statement  of  claim  that  he  is  joint- 
tenant,  &c.,  and  has  been  ousted,  and  this  ouster,  if  denied,  will  be  an  issue 
to  be  tried  in  the  action.  The  C.  L.  P.  Act,  1852,  ss.  188,  189,  relating  to 
this  subject,  were  reiiealed  by  46  &  47  V.  c.  49. 

Where  a  tenant  in  common  had  been  in  the  sole  and  uninterrupted 
possession  for  36  years,  without  account  to,  or  demand  by,  his  companion, 
this  was  held  to  be  ground  for  a  jurj'  to  presume  an  actual  ouster.  Doe  d. 
Fisher  v.  Frosser,  Cowp.  217.  If  one  tenant  in  possession  claim  the  whole 
and  deny  possession  to  the  otlier,  this,  being  beyond  the  mere  act  of  receiving 
the  whole  rent,  is  evidence  of  an  ouster.  Doe  d.  HeJlinr/s  v.  Bird,  11  East, 
49 ;  Co.  Litt.  199  b.  So,  where  three  of  four  co-tenants  authorized  a  company 
to  use  the  land  for  a  railroad,  it  was  held  that  such  user  amounted  to  an  ouster 
of  the  fourth  tenant  in  common.  Doe  d.  Waivn  v.  Horn,  3  M.  &  W.  333. 
340 ;  5  M.  &  W.  564.  Where  one  of  two  tenants  in  common  of  a  wall 
altered  the  height  of  it  and  built  an  outhouse,  of  which  the  roof  extended 
over  it,  and  put  up  a  tablet  on  the  wall  claiming  the  whole  wall,  it  was  held 
that  this  was  evidence  for  the  jury  of  an  ouster  of  the  co-tenant.  Stedman 
V.  Smith,  8  E.  &  B.  1 ;  26  L.  J.,  Q.  B.  314.  Before  the  3  &  4  W.  4,  c.  27,  a 
bare  perception  of  the  profits  by  one  tenant  in  common  for  26  years  was  no 
ouster.  Fairdaim  d.  Empson  v.  Shackleton,  5  Burr.  2604.  And  where 
one  tenant  in  common  levied  a  fine  and  took  the  rents  and  profits  after- 
wards, without  account,  for  nearly  five  years,  it  was  held  that  there  was  no 
evidence  from  which  a  jury  coidd  presume  (contrary  to  the  justice  of  the  case) 
an  ouster  of  the  other  tenant.    Peaceable  d.  HornMower  v.  Read,  1  East,  568. 

Action  for  Becovery  of  Land  hy  Landlord. 

In  an  action  by  a  landlord  for  the  recovery  of  his  land,  the  plaintiff  in 
general  need  not  prove  his  own  title,  but  onlj'  the  demise,  and  its  expiration 
either  by  efflux  of  time,  determination  of  will,  demand  of  possession,  notice  to 
quit,  disclaimer,  or  forfeiture. 

The  tenant  in  general  cannot  dispute  the  title  of  liis  lessor ;  Delaney  v.  Fox, 
2  C.  B.,  N.  S.  768;  26  L.  J.,  C.  P.  248;  whether  the  original  lessor  or  his 
assignee  be  plaintiff.  Gouldsiuorth  v.  Knights,  11  M.  &  W.  337 ;  Cuthlertson 
V.  Jrving,  6  H.  &  N.  135 ;  29  L.  J.,  Ex.  485,  Ex.  Ch.  Therefore,  if  a  demise 
be  shown,  and  title  be  traced  from  the  lessor  to  the  plaintift",  no  other 
evidence  of  title  need  be  given.  And,  at  any  rate  where  the  statement 
of  claim  alleges  generally  that  the  reversion  is  vested  in  the  plaintiff,  proof  that 
tlie  defendant  has  paid  rent  to  himself,  will  be  evidence  of  the  ])laiii tiffs  title 
as  assignee.  Doe  d.  Parker,  Peake,  Ev.,  5th  ed.  283.  Where  the  defendant, 
before  the  expiration  of  his  term,  has  entered  into  an  agreement  for  a  renewal 
of  his  tenancy,  from  a  person  claiming  as  devisee  of  the  landlord,  and  has 
jiaid  him  rent,  be  cannot  dispute  the  title  of  the  claimant  by  ])roving  the  in- 
capacity of  the  devisor,  if  no  fraud  were  practised  on  the  defendant  hy  the 
claimant.  Doe  d.  Marloio  v.  Wiggins,  4  Q.  B.  367.  And  a  person  claiming 
tmder,  or  who  has  received  possession  by  the  voluntary  act  of  the  tenant,  is 
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equally  cstuppcd.  Dur  d.  Ihillin  v.  Milh,ni,h,  p.  jOol  ;  /,.  A-  X.  W.  Jli/.  t'u. 
V.  HV,s<,  L.  J{.,  '1  ('.  1*.  au.'j.  Ami  it  seems  tlial  the  estoppel  will  continue 
so  long  as  the  tennnt,  or  any  person  claiming  under  him,  retains  possession  of 
the  land  after  the  expiration  of  the  lease.  See  Doe  d.  Mnudni  v.  Austin, 
iiifrti.  But  a  jiayment  or  acknowledgment  made  under  the  inliuence  of  a 
I'raudulent  or  false  re[)resentation  will  not  estop  the  tenant.  JJoe  d.  Plvriit  v. 
JirnwH,  7  Ad.  \-  E.  447. 

It  is  in  general  unnecessary  for  the  plaintiff  to  show  how  the  defendant 
obtained  possession  of  the  land,  for  any  person  entering  into  possession, 
after  entry  of  the  tenant,  and  during  the  continuance  of  the  term,  is  bound  by 
the  conditions  of  the  lease,  //unijihri/  v.  Daiitioit,  Cro.  Jac.  300;  M(i(jdal<ii 
J/usjutal  V.  Ktiotts,  8  Ch.  D.  70'J,  C.  A.  Entry  of  the  tenant  under  the 
lease  will  be  presumed,  S.  C.  And  in  the  absence  of  proof  to  the  contrary, 
the  person  in  possession  is  presumed  to  be  assignee  of  the  term.  S.  C. ;  Dun 
d.  Morris  v.  ]\'i//iaiiis,  6  B.  &  C.  41.  Proof  of  payment  of  rent  to  the 
l)laintiff  or  his  predecessor  in  title,  by  a  previous  occupier  then  in  possession, 
is  {Mmissible  evidence  of  the  plaintiff's  title,  as  against  any  subsequent  tenant 
in  possession,  whether  claiming  through  or  under  such  occupier  or  not ;  for 
such  receipt  of  rent  \s  pritnci  facie  proof  of  a  seisin  in  fee.  Vide  ante, 
p.  999  ;  Doc  d.  LicIiJlcJd  v.  .'Stacn/,  6  C.  &  P.  139  ;  Doe  d.  Mantoii  v,  Austin, 
9  ]5ing.  41  ;  Doe  d.  Spencer,  El.  v.  Bcekett,  4  g.  B.  GOl  ;  Daintnj  v.  Brockh- 
linrst,  ;>  Exch.  207.  So  the  admissions  of  deceased  occupiers  are  evidence  of 
the  phiintilFs  title.      Vide  ante,  p.  oli. 

But,  if  a  defect  of  title  in  the  lessor  appear  on  the  lease  itself,  the  lessee  is 
not  estopped  from  showing  that  defect.  Doe  d.  Barker  v.  QoJdsndth,  2 
(;.  &  J.  074;  Greeuaimy  v.  Hart,  14  C.  B.  340;  23  L.  J.,  C.  P.  115; 
Saunders  v.  Me rri/ weather,  3  H.  &  C.  902;  35  L.  J.,  Ex.115.  Where, 
however,  the  defenilant  was  lessee  to  the  ])laintiff,  and  had  paid  rent  under 
his  lease,  which  contained  in  the  hahendiini.  a  proviso  that  it  was  subject  to 
an  outstanding  lease  to  \V.  K.,  it  was  held,  that  the  defendant  coulil  not  set 
up  the  term  created  by  this  latter  lease  against  the  plaintiff.  Duke  v.  Ashhy, 
7  H.  &  X.  600;  31  L.  ,1.,  Ex.  KkS. 

The  doctrine  of  estoppel  iias  been  applied  also  to  encroachments  made 
by  the  tenant  during  the  term,  whether  for  life  or  years,  out  of  laud 
belonging  to  a  stranger,  either  adjoining  the  land  held  by  the  tenant,  or 
separated  from  it  by  a  road  or  brook  ;  but  the  [)rincii)le  is  scarcely  that  of  an 
estoppel,  but  rather  proceeds  on.  the  ground  that  if  the  ix)wer  to  encroach 
is  derived  from  the  occupation  of  premises  held  of  a  landlord,  and  the 
encroachment  is  occui)ied  as  if  it  were  part  of  the  holding,  the  presumption 
is  that  it  is  included  in  the  tenancy  and  belongs  to  the  landlord.  Doe  d. 
Lloyd  V.  Jones,  15  M.  &  ^Y.  580 ;  Andrctvs  v.  Ilaihs,  2  E.  &  B.  349  ;  22  L. 
J.,  Q.  B.  409 ;  Doe  d.  Croft  v.  Tidhury,  14  C.  D.  304 ;  23  L.  J.,  C.  P.  57 ; 
JAshurne,  El.  v.  Davies,  L.  R.,  1  C.  P.  259.  See  also  Whitmore  v. 
Jlutnphries,  L.  R.,  7  C.  P.  1,  cited  post,  ]).  1074.  But  this  jiresumption 
is  one  of  fact  only,  and  may  be  rebutted  by  clear  evidence  that,  at  the  time 
the  encroachment  was  made,  the  tenant  intended  it  for  himself.  See  S.  CO. 
Thus,  where  A.  occupied,  as  his  own  land,  land  belonging  to  B.,  and  before 
the  expiration  of  12  (formerly  20)  years  became  tenant  to  B.  of  land 
adjacent  to  the  plot  so  occupied,  this  does  not  change  the  character  ot  A.'s 
l)Ossession,  but  he  can,  whilst  he  remains  such  tenant,  acquire  against 
P).  a  iirescri])tivo  title  to  the  land  first  occupied  by  him.  ]h'.con  v.  Baty, 
L.  R.,  1  Ex.  259.  See  also  /Icrnci/  v.  Jiickmore,  8  L.  T.  353,  E.  T.  18G3, 
Q.  B. 

A  mere  licensee  is  on  tlie  same  looting  as  a  tenant ;  therefore  where  a 
jierson  fraudulently  obtained  leave  to  enter,  from  a  servant  of  the  plaintiff, 
and  then  set  up  a  title  to  the  premises,  it  was  held  that  he  could  not  defend 
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an  ejectment,  but  was  bound  to  deliver  up  possession  before  he  disputed  th<i 
title.  Doe  d.  Johnson  v.  Baytup,  3  Ad.  &  E.  188.  AVhere  A._  conveyed 
lands  in  fee  with  an  a2;reement  that  he  was  to  remain  in  possessioTi  during 
his  life ;  it  was  held,  that  A.'s  widow  could  not  defend  her  possession  against 
an  ejectment  at  the  suit  of  the  alienee  by  setting  up  the  title  of  a  party  to 
whom  A.  had  previously  mortgaged  the  land.  Doe  d.  Laming  v.  Skirrow, 
7  Ad.  &  E.  157.  The  lessor  of  the  plaintiff  was  devisee  of  A.,  and  it 
a]3peared  that  A.  let  the  defendant  into  possession,  but  was  then  occupier 
himself  as  servant  only,  or  at  most  tenant  at  sufferance,  to  another  ;  still  it 
was  held  that  this  was  sufficient  title  as  against  the  defendant.  Doe  d. 
Willis  V.  liircJiniore,  9  Ad.  ^t  E.  662.  In  Doe  d.  Higginhothani  v.  Barton, 
11  Ad.  &  E.  307,  it  was  held  that  the  defendant  might  show  that  the 
plaintiff,  his  lessor,  was  mortgagor  in  possession  with  the  mortgagee's 
assent,  when  he  let  the  defendant  into  possession,  and  that  the  mortgagor 
had  since  been  treated  by  the  mortgagee  as  a  trespasser,  whereby  his  title 
had  been  determined.  For  this  ]iurpose  evidence  to  show  that  the  mortgagee 
had  given  notice  to  the  defendant  to  pay  the  rent  to  him,  and  that  the 
defendant  had  paid  it,  was  held  admissible;  and  semhle,  if  communication 
were  shown  to  have  taken  place  between  the  mortgagee  and  the  mortgagor, 
would  have  been  sufficient  proof  that  the  mortgagor  had  been  treated  as  a 
trespasser,  'i'his  case  has,  however,  been  questioned ;  see  j)'"''  Williams,  J., 
in  DeJaney  v.  Fox,  2  C.  B.,  N.  S.  777  ;  26  L.  J.,  C.  P.  250,  where  the  court 
held  that  payment  of  rent  under  a  threat  of  distress  to  a  third  person,  who 
in  fact  was  the  real  owner,  was  not  a  constructive  eviction,  so  as  to  open  the 
estoppel ;  and  r/Vcere,  whether  there  could  be  for  this  purpose  a  constructive 
eviction.  S.  C.  A  payment  of  rent  under  a  mistake  to  a  person,  other 
than  the  person  by  whom  the  possession  was  given,  is  no  estoppel.  Doe 
d.  Higginhotliam  v.  Barton,  snpra.  See  further.  Action  for  use  and 
occupation,  nntr,  pp.  333  et  seq.,  and  Action  of  replevin — Truancy  of 
pilaintiff,  post,  pp.  1082  rt  srq. 

An  estoppel  must  be  mutual,  and  if  the  landlord  is  not  estopped  neither  is 
the  tenant.  Brcrdon  v.  Evans,  Cro.  Eliz.  700  ;  Hove  v.  Scarmt,  4  H.  &'  N. 
723  ;  28  L.  J.,  Ex.  325  ;  cited  ante,  p.  334. 

A  lessor  cannot  avoid  a  lease  on  the  around  that  he  was  induced  to  grant 
it  by  a  fraudulent  misrejiresentation.  Feret  v.  IfiJJ,  15  C.  B.  207  ;  23  L.  J., 
C.  P.  185. 

Formerly  the  effect  of  the  merger  or  stuTender  of  a  lease,  out  of  which  an 
imderlease  had  been  carved,  was  to  destroy  the  conditions  of  the  underlease. 
Webb  V.  BusspJJ,  3  T.  P.  393.  It  is  now,  however,  provided  by  the  Real 
Property  Act,  1845,  8  &  9  V.  c.  106,  s.  9  :— "  That  when  the  reversion  ex- 
pectant on  a  lease,  made  either  before  or  alter  the  passing  of  this  Act,  of  any 
tenements  or  hereditaments,  of  any  tenure,  shall,  after  the  said  1st  October, 
1845,  be  surrendered  or  merged,  the  estate  which  shall  for  the  time  being 
confer,  as  against  the  tenant  under  the  same  lease,  the  next  vested  right  to  the 
same  tenements  or  hereditaments,  shall,  to  the  extent  and  for  the  purpose  ot 
preserving  such  incidents  to,  and  obligations  on,  the  same  reversion,  as,  but 
for  the  surrender  or  merger  thereof,  would  have  subsisted,  be  deemed  the 
reversion  expectant  on  the  same  lease." 

By  J.  Act,  ]873,  s.  25  (4),  "There  shnll  not,  after  the  commencement 
of  this  Act"  (1st  Nov.  1875,  see  37  &  .".8  V.  c.  83),  "be  any  merger  by 
operation  of  law  only,  of  any  estate  the  beuclicial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in  equity."  See  TheJIusson  v. 
Liddard,  (1900)  2  Ch.  635;  Capital  &  Comdies  Bank  v.  Bhodcs,  (1903) 
1  Ch.  631,  C.  A.  Id.  R.  25  (5),  ante,  p.  307,  does  not  give  a  mortgagor  in 
possession  of  land  subject  to  a  lease,  the  right  to  re-enter  for  breach  of  the 
covenants  iu  the  lease.     Matthcvs  v.  Usher,  (VMO)  2  K.  B.  535,  C.  A. 
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Proof  of  tliK  tenaiKij.']  If  there  is  a  demise  by  deed  or  in  writin?,  it 
must  bi!  proved  (unless  admitted)  by  the  production  of  the  original  lease 
or  of  till!  counicrpart.  Roc  d.  West  v.  Davis,  7  Eivst,  3G.':!.  If  in  the 
defendant's  possession,  notice  to  produce  it  should  be  given;  but,  the 
counterpart  is  ijood  evidence  without  notice  to  produce  the  lease.  S.  C. 
Sue  also  Magdalen  Jlospital  v.  Knotts,  8  Cli.  D.  709,  C.  A.  Where  the 
lease  is  oral,  it  may  be  proved  by  a  jierson  who  was  present  at  the  making, 
or  by  an  admission  of  the  defendant.  2  Phillipps,  Kv.  7th  ed.  270.  And 
though  the  terms  of  the  lease  have  been  committed  to  writing,  yet  if 
iiot  signed  by  the  parties,  they  may  be  proved  by  oral  evidence.  li.  v.  S. 
Martin's,  Leicester,  2  Ad.  &  E.  210;  see  also,  aiite,  pp.  3,  4.  And  the 
terms  of  a  lease  in  writing  may  be  proved  by  oral  admissions  of  the  opposite 
jiarty.      Howard  v.  Smith,  o  M.  &  Gr.  254 ;  and  see  Slattcrie  v.  I'ooJey, 

0  ^I.  &  W.  ()G4,  ante,  p.  ?,,  In  an  action  for  mesne  profits,  the  defendant 
was  i)rovcd  to  be  tenant  in  possession,  by  evidence  of  a  lease  granted  to 
him,  but  not  ]jroduced,  and  that  he  had  paid  a  certain  yearly  rent.  Pearse  v. 
Coa/cer,  L.  11.,  4  Ex.  92. 

Tenancy  at  toil! — Demand  of  possession.']  Where  a  party  has  been  let 
into  possession,  pending  a  treaty  for  a  purchase  or  a  lease ;  Right  v.  Rcard, 
13  East,  210;  or,  under  a  void  or  imperfect  lease  or  conveyance;  Litt.  s. 
70;  Denn  v.  Fearnside,  1  Wils,  170;  Doe  d.  Milhurn  v.  Edgar,  2  N.  C. 
498  ;  and  see  2  Smith's  L.  C,  11th  ed.  120 ;  or  where,  having  been  tenant 
for  a  term  which  has  expired,  he  continues  in  possession  negotiating  for  a  new 
one;  Doe  d.  UoUingsworth  v.  Sfemictt,  2  Esp.  717;  in  these  and  the  like 
cases  the  party  is  cither  strictly  tenant  at  will,  or,  at  all  events,  is  in  lawful 
possession,  and  cannot  be  ejected  until  such  possession  is  determined 
by  demand  of  possession,  breaking  off  the  treaty,  or  other  detei'mination 
of  the  will.  J)eini  d.  Jirune  v.  Rawlins,  10  East,  2G1;  Due  d.  Norby  v. 
Jackson,  1  B.  ife  C.  448.  And,  the  demand  must  be  made  before  the  date  of 
the  writ.  Goodtitle  d.  Gallaway  v.  Jlerhert,  4  T.  E.  680.  The  principle  of 
these  cases  is,  that  it  is  not  "  the  agreement,  but  the  letting  into  possession, 
that  creates  the  tenancy ;  for  the  person  suffered  so  to  occupy,  cannot, 
on  the  one  hand,  be  considered  as  a  tresjiasser  when  he  enters,  and  on 
the  other  hand  cannot  have  more  than  tlic  interest  of  a  tenant  at  will,  the 
lowest  estate  known  to  the  law;"  2>e?'  Curiam  in  Doe  d.  Oray  v.  Stanion, 

1  M.  ^  W.  700.  A  cestui  que  trust  (if  in  actual  occupation ;  Melting  v. 
Leak,  16  C.  B.  652 ;  24  L.  J.,  C.  P.  187),  is,  at  law,  tenant  at  will  to  his 
trustee;  Qurrard  v.  TucJ:,  8  C.  B.  231;  except  for  the  purpose  of  the 
statutes  of  limitation.  See  3  &  4  W.  4,  c.  27,  s.  7,  post,  p.  1066  ;  and  see 
post,  p.  1072. 

Where  a  tenancy  at  will  is  created,  any  act  inconsistent  with  a  tenancy 
at  will,  done  by  either  party,  will  amount  to  a  determination  of  the  will, 
and  render  uimecessary  a  formal  demand  of  possession ;  thus  a  threat 
made  to  the  tenant  by  the  agent  of  the  lessor  "  to  take  measures  to 
recover  possession"  is  sufficient.  Doe  d.  Price  v.  Price,  S)  Bing.  356.  So, 
a  feoiVment  by  the  lessor  to  another,  with  livery  of  seisin  made  on  the 
land,  though  in  the  absence  of  the  tenant,  determined  the  will.  Pall  v. 
Cullimore,  2  C.  M.  &  R.  120.  So  the  granting  of  a  lease,  though  invalid, 
by  parish  oflicers  to  A.,  who  thereupon  takes  possession,  is  a  determination 
of  a  previous  tenancy  at  will  of  B.  Wallis  v.  Dehnar,  29  L.  J.,  Ex.  276. 
An  entry  by  the  landlord,  and  the  exercise  of  an  act  of  ownership,  which 
Would  otherwise  have  amounted  to  a  trespass,  determines  the  estate  at  will, 
whether  done  with  the  intention  of  determiinng  it  or  not.  Turner  v. 
Doe  d.  JlonictI,  9  ^I.  &  W.  643.  An  assignment  by  a  tenant  at  will  is 
a  determination  of  the  will.     Co.   Litt.  57  a.;    Shaw  v.    Jkirhvr,  Cro.  Eliz. 
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830.  See  Birch  v.  Wright,  1  T.  R.  382.  So,  where  a  purchawer,  let  into 
possession,  refuses  to  complete  the  purchase  and  assigns  his  interest,  the 
assignment  is  a  determination  of  the  will  without  demand.  Doe  v.  Abbot, 
AVinton  Sum.  Ass.  1838,  jjo'  Parke,  B.  But,  an  assignment,  or  other  act 
by  the  tenant,  in  order  to  be  a  determination  of  the  will,  as  against  the 
landlord,  must  be  known  to  the  landlord.  Pinhora  \.  Souster,  8  Exch. 
763  ;  22  L.  J.,  Ex.  266.  If  the  landlord  became  insolvent,  the  vesting  order, 
with  knowledge  of  it  by  the  tenant,  determined  the  tenancy.  Doe  d.  Davis 
V.  TJiomas,  6  Exch.  851: ;  20  L.  J.,  Ex.  367.  Hence,  it  would  seem  that  if 
the  landlord  become  bankrupt,  knowledge  of  the  adjudication  will  also 
determine  a  tenancy  at  will. 

Where  the  vendor  of  a  term,  before  all  the  purchase-money  was  paid, 
agreed  with  the  vendee  that  he  should  have  possession  of  the  premises  till 
a  given  day,  paying  the  reserved  rent  in  the  meantime,  and  that,  in  case  he 
did  not  pay  the  residue  of  the  purchase-money  on  that  day,  he  should  forfeit 
the  portion  he  had  already  paid  and  not  be  entitled  to  an  assignment  of  the 
lease,  Ld.  Ellenborough  held  that  this  agreement  operated  like  a  clause  of 
re-entry  on  a  breach  of  covenant  in  a  lease,  and  that,  the  residue  of  the 
purchase-money  not  being  paid  on  the  appointed  day,  the  vendee's  interest 
thereupon  ceased,  and  he  might  be  ejected  without  any  notice.  Doe  d.  Leeson 
V.  Sayer,  3  Camp.  8.  And  if  a  third  person,  under  such  circumstances,  has 
come  in  as  a  tenant  to  the  vendee,  though  with  the  vendor's  knowledge,  eject- 
ment may  be  maintained  against  him  also  without  notice.  Doe  d.  Parker 
v.  BoaJton,  6  M.  &  S.  118.  So,  a  lease  by  the  vendor  under  such  circum- 
stances determines  the  will ;  and  the  lessee  is  not  estopped  by  having 
received  possession  from  the  vendor's  wife  who  had  been  put  into  the 
])remises  as  caretaker  by  the  vendee:  the  husband  and  wife  being  the 
vendors.  Farrelhj  v.  Robins,  I.  R.,  3  C.  L.  284,  C.  1'.  So,  where  a  man  got 
into  possession  of  a  house  without  the  privity  of  the  landlord,  and  the  parties 
afterwards  entered  into  a  negotiation  for  a  lease,  but  disagreed  about  the 
value  of  the  fixtures,  Ld.  Ellenborough  was  of  opinion  that  if  this  was  a 
tenancy  of  any  sort  it  was  a  tenancy  at  sufferance,  and  that  a  notice  to 
quit  was  unnecessary.  Doe  d.  Knight  v.  Quigley,  2  Camp.  505,-  and  see 
Doe  d.  Moore  v.  Lawder,  1  Stark.  308 ;  Doe  d.  Rogers  v.  PitJIen,  2  N.  C.  719. 

A  demand  of  possession  may  be  made  upon  the  wife  of  the  tenant  at  will 
on  the  premises.     Roe  d.  Bktir  v.  Street,  2  Ad.  &  E.  329. 

As  to  the  case  of  mortgagee  and  mortgagor,  see  Action  for  recovery  of  land 
by  mortgagee,  2^ost,  p.  1057. 

Proof  of  tenancy  from  year  to  year."]  Evidence  of  a  demise  from  year  to 
year  may,  in  the  absence  of  other  ]jroof,  be  gathered  from  the  payment  and 
receipt  of  yearly  rent.  Doe  d.  Warvn  v.  Horn,  3  M.  &  W.  339.  Where 
payment  of  rent  is  the  only  proof  of  tenancy,  defendant  may  show  that  the 
plaintiff  received  it  as  agent  for  another.  Doe  d.  Harvey  v.  Francis,  2  M.  & 
Rob.  57.  The  receipt  of  rent  is  only  evidence  of  such  a  tenancy,  and  this 
may  be  rebutted,  as  by  showing  that  the  plaintiff  received  it  as  due  on  a  lease, 
the  expiration  of  which  had  been  concealed  from  him  by  the  defendant; 
]>oe  d.  Lord  v.  Crago,  6  C.  B.  90;  or  that  the  plaintiff  had  received  it  on 
a  void  lease  under  the  mistaken  notion  that  he  could  confirm  it.  Smith  v. 
Widtake,  3  C.  P.  D.  10,  C.  A.  If  a  party,  having  a  lease  void  by  the 
Statute  of  Frauds;  Doe  d.  Ri'/</e  v.  B,//,  5  T.  B.  471;  or,  by  8  &  9  V.  c. 
106,  s.  3 ;  Tress  v.  Savage,  4  E.  &  V>.  36 ;  23  L.  J.,  Q.  B.  339 ;  Lee  v.  Smith, 
9  Exch.  662 ;  23  L.  J.,  Ex.  198 ;  or,  an  agreement  for  a  lease ;  Arden  v. 
Sullivan,  14  Q.  B.  832;  Mann  v.  JAive/oy,  Uy.  A'  M.  355;  Doe  d.  Tilt  v. 
Stratton,  4  Bing.  446  ;  Braythwayte  v.  j/itchcock,  10  M.  &  W.  494  ;  enter 
into  possession  and  jwy  rent  at  so  nmch  a  year,  the  jury  may  conclude  that 


Proof  ></   TiiKinni  I'nnii,    Yrart"    y<<ir.  K>11 

lie  oiitcit'il  untk-r  a  parol  demise  IVdiii  year  to  year  on  such  of  the  terms  of 
the  void  lease,  or  of  tlie  agreement,  as  were  uot  iLeonsistent  witli  such 
a  holding.  See  notes  to  J)(w  d.  JRi;/;/':  v.  Jiefl  and  C'fai/ltDi.  v.  Jllakrtf,  2 
Smith's  L.  C.  So  if,  being  in  possession,  he  acknowledged  that  half  a  year's 
rent,  at  so  much,  is  due;  Cox  v.  JJrut,  5  Bing.  185;  but,  if  the  acknow- 
ledgment be  not  of  some  certain  sun),  it  jr.ay  be  an  adniissi(jn  of  a  tenancy, 
but  it  is  no  evidence  of  a  tenancy  from  year  to  year.  See  litr/rntrt  v.  Fdili r, 
7  Bing.  151.  So,  too,  where  a  tenant  holds  over  after  the  determination  of  his 
term,  and  pays  rent,  the  presumjition  is  that  he  holds  as  tenant  from  year  to 
j'ear  on  the  terms  of  the  expired  lease,  so  far  as  they  are  applicable  to  a  tenancy 
from  year  to  year;  and  this,  too,  though  tlie  rent  be  increased  by  agreement. 
Di(jh>i  V.  Atkinson,  4  Camp.  275 ;  I/at/att  v.  Griffilhs,  17  Q.  J5. 505.  Hence,  if 
the  lease  contained,  or  by  the  agreement  was  to  contain,  a  clause  of  re-entry,  for 
breach  of  a  husbandry  covenant ;  Due  d.  Thomson  v.  Anfij,  12  Ad.  &  E.  47(i ; 
or,  for  non-payment  of  rent;  Thomas  v.  Packer,  1  H.  k  N.  (j<J9;  20  \j.  J., 
Ex.  207 ;  the  yearly  tenancy  will  be  subject  to  a  similar  condition.  So,  if 
the  tenant  has  entered  and  paid  rent  under  an  agreement  for  a  lease  for  seven 
years ;  Doe  d.  Tilt  v,  Stratton,  ante,  p.  1010 ;  or,  under  a  lease  void  at  law 
as  being  for  more  than  three  years  and  not  under  seal ;  Doe  d.  Davenish  v. 
Moffat,  15  Q.  B.  257 ;  10  L.  J.,  Q.  B.  4;]8 ;  Tress  v.  Savage,  ante,  p.  1010 ; 
and  has  occupied  during  the  whole  period,  the  tenancy  ceases  by  effluxion  of 
time ;  an  agreement  that  it  should  cease  at  the  end  of  seven  years  not  being 
inconsistent  with  a  tenancy  from  year  to  year.  See  also  Martin  v.  Smith, 
L.  1!.,  9  Ex.  50,  ante,  p.  .".47.  The  presumption  as  to  the  terms  of  holding 
is  in  all  tliese  cases  one  of  fact,  and  not  of  law;  Hat/ait  v.  Griffiths,  siipra ; 
though  it  would  seem  that  where  rent  is  paid,  it  is  a  conclusion  of  law  that 
sonie  tenancy  is  created.  Jiishop  v.  Howard,  2  B.  ife  C.  100.  Where  the 
yearly  tenant  of  glebe  lands  remained  in  possession  for  eight  months  after  the 
death  of  the  incumbent,  to  whom  he  was  tenant,  it  was  held  that,  after  such 
a  lapse  of  time,  it  might  be  presumed  that  the  new  incumV)ent  liad  assented 
to  the  continuance  of  the  tenancy  on  tlie  same  terms  as  before  and  that  a 
notice  to  quit  was  necessary.     Doe  d.  Catcs  v.  Somerville,  6  B.  &  C.  126. 

Where  a  tenant  for  life  had  gianted  a  lease  under  a  power  to  A.,  but  the 
lease  was  void  against  the  remainderman  B.,  the  receipt  of  rent  by  B.  from  A. 
could  not,  at  connuon  law,  confirm  the  lease,  but  it  created  a  yearly  tenancy 
between  A.  and  B.  Doe  d.  Martin  v.  Watts,  7  T.  R.  83  ;  see  also  j)ost,  pp. 
lOlG,  1017.  Now,  by  13  &  14  V.  c.  17,  s.  2  (replacing  12  &  l;5  Y.  c.  26,  s.  3), 
whereupon  or  before  the  acceptance  of  rent  under  any  such  invalid  lease,  anv 
receipt,  memorandum,  or  note  in  writing,  confirming  such  lease  is  signed 
by  the  person  accepting  such  rent,  or  his  agent  for  that  purpose,  the  accept- 
ance shall  confirm  the  lease,  as  against  him. 

The  same  presumptions  are  to  be  made  where  a  corporation  is  either  land- 
lord or  tenant,  and  the  demise  is  void  by  reason  of  its  not  being  under  seal. 
Ecclesiastical  Commissioners  v.  Merral,  L.  R.,  4  Ex.  162;  following  Wood  v. 
Tate,  2  N.  R.  247;  see  also  Doe  d.  Pennington  v.  Tanicre,  12  Q.  B.  998. 
The  case  oi  Finlay  v.  Bristol  &  Exeter  Pi/.  Co.,  7  Exch.  409;  21  L.  J.,  Ex. 
117,  is  opposed  to  this  view,  but  the  authority  of  this  case  has  been  impugned  ; 
and  many  of  the  cases  on  which  it  was  decided  were  overruled  by  S.  of  Ireland 
Collienj  Co.  V.  Waddle,  L.  R.,  3  C.  V.  463 ;  L.  R.,  4  C.  P.  617,  Ex.  Ch.  See 
further,  suh  tit.  Actions  by  and  against  Companies — Contracts  by  Corporations, 
2>ost,  pp.  10!  1 1  et  scq. 

A  letting,  so  long  as  both  parties  please,  without  any  reservation  or  pay- 
ment of  annual  rent,  makes  a  tejiancy  at  will.  Pichardson  v.  Langridye,  4 
Taunt.  128.  So,  a  letting  by  deed,  expressly  "  at  will,"'  at  the  rate  of  st) 
much  per  annum  jiayable  quarterly,  is  not  converted  into  a  yearly  tenancy* 
by  payment  of  the  annual  rent.     Doe  d.  Bastow  v.  Cox,  11  Q.  B.  122.     By 
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holding  premises  for  several  weeks,  paying  rent  weekly,  a  tenancy  from  week 
to  week  is  created.  Jones  v.  Mills,  iO  C.  B.,  N.  S.  788  ;  31  L.  J.,  C.  P.  66, 
post,  p.  1016.  A  parol  demise  from  year  to  year,  created  by  the  owner  in 
fee,  is  not  determined  by  his  death,  or  by  that  of  a  subsequent  tenant  for  life, 
claiming  under  him.  Cattley  v.  Arnold,  1  J.  &  H.  651.  The  interest  of  a 
tenant  from  year  to  year  is  a  chattel  interest  which  passes  to  his  personal 
repres  ntative.  Mackay  v.  Maclreth,  4  Douu'.  213,  cited  3  T.  R.  13 ;  Boe  d. 
Shore  V.  Purter,  3  T.  R.  13  ;  Doc  d.  JfnU  v.  Wood,  14  M.  &  W.  682.  Where 
jtremises  are  let  at  a  yearly  rent,  on  the  terms  that  the  landlord  shall  not  turn 
out  the  tenant  or  raise  the  rent  so  long  as  it  is  regularly  paid,  this  amounted 
at  law  to  a  tenancy  from  ytar  to  year,  at  most;  Doe  d.  Warner  v.  Browne, 
8  East,  166 ;  but'  on  equitable  principles,  the  tenant  has  now  a  right  to 
retain  possession,  during  his  life,  for  as  long  as  the  landlord's  interest 
continues.  luisel  v.  Watson,  11  Ch.  D.  129,  C.  A.  Where,  however,  the 
agreement  contained  a  further  clause  that  the  tenancy  should  last  so  long  as 
the  lessor  had  power  to  let  the  premises,  it  was  held  to  create  a  tenancy  from 
year  to  year  only.     Wood  v.  Beard,  2  Ex.  D.  30.     Sed  quaere. 

Lease,  or  agreement  for  a  leaseJ]  A  question  frequently  occurs  whether 
the  instrument  produced  operates  as  an  actual  demise,  or  is  merely  an 
agreement  to  demise.  The  intention  of  the  parties,  as  declared  by  the  words 
of  the  instrument,  must  govern  the  construction.  Upon  a  review  of  the 
cases,  it  seems  that  words  of  present  demise,  as,  "  I  demise," — or  words  con- 
ferring a  right  of  enjoyment,  as  that  the  party  "  shall  hold  and  enjoy," — are 
evidence  of  an  intention  to  make  an  actual  lease.  Harrington  v.  Wise,  Cro. 
Eliz.  486;  Baxter  v.  Broivne,  2  W.  Bl.  1373;  Boole  v.  Beniley,  12  East,  168; 
Barry  v.  Nugent,  cited  5  T.  R.  165.  The  word  agree  will  not  of  itself  exclude 
the  inference  of  a  present  demise,  where  there  is  nothing  else  to  show  that 
such  a  demise  was  not  intended.  Fer  Tindal,  C.J.,  Staniforth  v.  Fox,  7 
Bing.  592 ;  Hand  v.  Hall,  2  Ex.  D.  355,  C.  A.  Where,  on  the  face  of  the 
instrument,  it  was  evident  that  a  future  lease  was  contemplated,  though  not 
expressly  provided  for,  and  at  the  same  time  various  terms  of  the  tenancy 
remained  to  be  ascertained,  though  there  were  words  of  present  demise,  the 
instrument  was  held  to  o])erate  as  an  agreement  only.  Morgan  d.  Dowding 
V.  Bissrll,  3  Tamit.  65.  But  in  Doe  d.  FhilHp  v.  Benjamin,  9  Ad.  &  E.  644, 
astipulation  for  a  future  lease  "on  the  usual  terms,"  was  held  compatible 
with  an  intent  to  make  a  present  demise.  See  also  Curling  v.  Mills,  6  M.  & 
Gr.  173 ;  Foolc  v.  Bentley,  supra.  A  landlord  and  tenant,  between  whom 
there  was  a  subsisting  tenancy,  agreed  in  writing  for  the  letting  of  the  farm 
upon  different  terms,  the  amount  of  the  rent  to  be  settled  by  valuation,  and 
the  tenant  to  find  sureties  for  his  paying  the  rent.  The  amount  was  not 
settled,  and  the  sureties  were  not  given:  held,  that  the  instrument,  though  it 
contained  words  of  present  demise,  did  not  operate  as  a  lease,  or  alter  the 
terms  of  the  existing  tenancy.  John  v.  Jenkins,  1  Cr.  &  M.  227.  But,  if 
the  terms  of  the  lease  are  ascertained  by  the  agreement  and  there  are  words 
of  present  demise,  it  will  operate  as  a  lease.  Dae  d.  Fcarson  v.  Rics,  8  Bing. 
178.  And,  though  the  prei)aration  of  a  future  lease  be  provided  for,  yet  if  it 
be  agreed  that  in  the  meantime  the  lessee  shall  enter  and  pay  the  stipulated 
rent,  &c.,  that  amounts  to  a  present  demise.  I'inero  v.  Judson,  (i  Bing.  206 ; 
Warman  v.  Faithfull,  5  B.  k,  A<1.  1042  ;  Fearce  v.  Gheshjn,  4  Ad.  &  E.  225; 
Anderson  v.  Midland  By.  Co.,  3  E.  &  E.  614  ;  30  L.  J.,  Q.  B.  94.  Again, 
wliere  it  is  stipulated  that  the  lessee  s-hall  do  some  act  upon  the  premises 
before  the  execution  of  a  formal  lease,  this  has  been  considered  as  evidence  ot 
a  ]n-esent  demise.  Poole  v.  Jientlcy,  12  East,  168.  And,  a  stipulation  that 
the  agreement  shall  be  considered  binding  until  one  fully  prepared  can  be 
produced,  is  evidence  of  the  same  intent.     S.  C.     Doe  d.  Walker  v.  Oroves, 
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15  East,  211.  Vu  tlic  oilier  hand,  if  a  forfeituru  would  be  iuciiircd  Ijy 
holding  the  iuKtrument  to  be  a  lease,  it  is  to  be  presumed  that  the  intention 
of  the  jiartieB  was  to  make  an  a;^ieenient  only.  Doe  d.  Cooie  v.  Clare, 
2  T.  H.  I'M).  And,  any  words  which  show  that  a  future  act  is  to  be  done 
before  the  relation  of  hindlurd  and  tenant  commences  (as  the  purchase  and 
addition  of  another  piece  of  land  to  the  i)rcmises)  arc  ground  for  holding  that 
the  instrument  was  not  intended  to  operate  as  a  lease.  Dor  d.  Jachbon  v. 
Ashhnrmr,  5  T.  11.  ICiJ.  And  see  Gore  v.  Lloijd,  12  JI.  i*t:  W.  4(;;3;  Doe  d. 
Wood  V.  C7a/7.',  7  Q.  B.  211.  So,  where  a  stipulation  is  contained  in  the 
instrument,  importing  that  something  ulterior  to  the  agreement  is  to  be  done 
by  way  of  a  regular  lease,  tliis  is  evidence  of  an  agreement  merely.  Doe  d. 
Jiroinjficld  v.  Smith,  6  East,  5.'50;  Ihnvson  v.  Eicke,  7  Ad.  &  E.  451.  And, 
an  expre.-^s  stipulation  for  a  power  of  distress,  until  the  lease  is  granted,  does 
not  iiecessarih/  make  the  instrument  operate  as  a  present  demise.  JiickneU  v. 
J/ood,  5  M.  &  W.  104.  If  the  party  who  agrees  to  demise,  appear  on  the  face 
of  the  agreement  to  have  no  present  power  to  lease,  it  will  not  be  construed 
to  he  a  present  demise.  Jlaijivard  v.  IlasiviU,  (5  Ad.  &;  E.  265.  And  see  Doe 
d.  Jiaihy  v.  Foster,  3  C.  B.  215.  Tlie  inference  of  a  present  demise  may  be 
prevented  by  an  express  provision  that  the  agreement  shall  not  operate  as 
such.     Perring  v.  Brooh,  1  M.  &  IJob.  510. 

An  actual  demise  may  be  created  by  letters  interchanged  between  lessor 
and  lessee.  Chapman  v.  Jiluck,  4  N.  C.  187.  But,  as  in  other  cases, 
where  the  agreement  was  to  be  collected  from  mutual  letters,  which  left 
some  of  the  terms  for  future  settlement,  and  contained  no  provision  for 
possession  before  the  date  of  the  future  lease,  it  was  held  that  there  was 
no  present  demise.  Jones  v.  liei/noJds,  1  Q.  B.  50G.  See  further,  ante, 
pp.  314  et  seq. 

The  law  is  well  settled,  that  where  there  is  any  doubt  as  to  the  operation 
of  the  contract,  the  court  must  endeavour  to  discover  the  intention  of  the 
parties  from  the  contents  of  the  instrument;  and  if  they  see  a  paramount 
intention  that  the  instrument  shall  operate  as  a  lease,  they  must  hold  it  to  bo 
such,  although  it  may  contain  conflicting  expressions.  Per  Tindal,  C.J., 
Pinero  v.  Jiuhoa,  (i  Bing.  210.  And,  in  forming  its  judgment,  the  court  will 
consider  the  nature  of  tlie  property,  and  look  at  the  instrument  in  connection 
with  surrounding  circumstances,  but  will  not  regard  s)d>seqiuat  acts  of  the 
parties.  Doc  d.  Morgan  v.  Povell,  7  M.  it  Gr.  980,  988,  992.  The  marginal 
note  of  the  last  case  also  excludes  "extrinsic  circumstances,"  but  the  report 
itself  does  not  bear  this  out.  In  Cluipman  v.  Jlluck,  stijrra,  it  was  said 
that  subsequent  acts  of  the  parties  were  admissible  to  show  their  intention. 
See  further,  ante,  pp.  20,  29  et  seq.,  as  to  the  admissibility  of  oral 
evidence. 

By  the  Real  Property  Act,  184,5  (8  &  9  V.  c.  106,  s.  0),  a  lease  for  which, 
before  1st  October,  1845,  a  writing  was  required,  is,  if  made  since  that  date, 
void  at  law,  unless  made  by  deed.  Tlie  Stat,  of  Frauds,  which  is  referred  to 
in  tlie  above  enactment,  by  sects.  1,  2,  requires  a  writing  for  ever}'  lease, 
excejit  leases  not  exceeding  the  term  of  three  years  from  the  making,  on 
which  the  reserved  rent  is  at  least  two-thirds  of  the  improved  value  of  the 
premises.  A  lease  which  does  not  conform  to  the  Stat,  of  Frauds,  lias,  by 
that  Act,  only  the  force  of  a  lease  at  will,  as  to  which  vide  ante,  p.  1009. 

Since  the  8  &  9  V.  c.  106,  the  same  construction  must  be  put  on  an 
instrument  as  before  the  Act;  and  it  will  depend  upon  the  terms  used 
whether  or  not  it  amounts  to  a  lease;  Sfratfon  v.  Pet/it,  16  C.  B.  420; 
24  L.  J.,  C.  P.  1S2 ;  but  the  instrument,  though  void  as  a  lease,  may  be  good 
as  an  agreement  for  a  lease  for  vcars ;  Jlond  v.  Ji'osJing,  1  B.  &  S.  371 ;  30 
L.  J.,  Q.  B.  227;  Parker  v.  TasireN,  2  De  G.  ct  J.  559;  27  L.  J.,  Ch.  812; 
and  sec  liolluson  v.  Leon,  7  H.  »Sr  N.  73;  31  L.  J.,  Ex.  96 ;  Tidrg  v.  Mollett, 
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16  C.  B.,  N.  S.  298;  33  L.  J.,  C.  P.  235,  or  for  life;  Zinihler  v.  Abrahams, 
(1903)  1  K.  B.  573,  C.  A.  And,  where  a  person  had  entered  into  possession, 
and  i)aid  rent  under  an  instrument  that  is  void  as  a  lease,  not  being  by  deed, 
the  instrument  may  be  used  as  an  agreement  to  show  on  what  terms  he  holds 
as  a  tenant  from  year  to  year.  IWss  v.  Savage,  4  E.  &  B.  36 ;  23  L.  J.,  Q.  B. 
339.  See  farther,  ante,  pp.  1010,  1011.  And  since  the  J.  Acts,  "a  tenant 
holding  under  an  agreement  for  a  lease,  of  which  specific  performance  would  be 
decreed,  stands  in  the  same  position  as  if  the  lease  had  been  granted." 
Lowther  v.  Heaver,  4.1  Cli.  D.  248,  264,  C.  A.;  following  Walsh  v.  Lonsdale 
21  Ch.  D.  9,  14,  15,  per  Jessel,  M.I!.  See  Zimhhr  v.  Abrahams,  supra. 
See  also  Sioain  v.  Ayres,  post,  p.  1029;  and  2  Smith's  L.  C,  11th  ed.  121  ct 
scq.,  anA  post,  p.  1082. 

An  agreement  for  a  lease  may  therefore  now  sometimes  be  relied  on  as  au 
equitable  defence.     Vide  post,  p.  1062. 

Tenancy,  ivhen  determinable.']  A  demise  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the  first  year,  and  therefore  if  a 
tenant  hold  over  after  the  end  of  his  term,  and  pay  rent,  the  yearly  tenancy 
may  be  determined  at  the  end  of  the  tirst  year;  i)oe  d.  Clarhe  v.  Sinaridye, 
7  Q.  B.  957 ;  but  a  demise,  "  not  for  one  year  only,  but  from  year  to  year," 
has  been  held  to  constitute  a  tenancy  for  two  years  at  least.  Denn  d.  Jacllin 
V.  (Jartriyht,  4  East,  29.  So,  a  demise  "  for  a  year,  and  afterwards  from  year 
to  year;"  Belasyse  v.  Burbridye,  Lut.  213;  and  .see  1  T.  R.  380;  although 
there  be  a  stipulation  for  less  than  a  half  year's  notice  to  quit.  Do'^.  d.  Chad- 
born  V.  Green,  9  Ad.  &  E.  658.  But,  where  the  demise  was  "  for  12  mouths 
certain,  and  six  months'  notice  afterwards,"  Ld.  Ellenborough  held  that  the 
tenant  was  at  liberty  to  quit  at  the  end  of  12  mouths,  giving  six  months' 
pi'cvious  notice.  Thompson  v.  Maberley,  2  Camp.  573.  And  this  decision, 
as  explained  in  Doe  d.  Chadborn  v.  Green,  supra,  was  recognized  in  Brovm 
v.  Synions,  8  C.  B.,  N.  S.  208  ;  29  L,  J,,  C.  P.  251 ;  and  applied  to  a  contract, 
in  similar  terms,  as  to  service.  A  lease  for  six  mouths,  and  "  so  on  for  six 
months  to  six  months,  giving  six  calendar  months'  notice,"  is  a  demise  for  a  year 
at  least.  It.  v.  Charrton,  1  Q.  B.  247.  So.  a  demise  for  three  years,  "  determin- 
ab'e  on  a  six  months'  previous  notice  to  quit,  otherwise  to  continue  from  year 
to  year,  until  the  term  shall  cease  by  notice  to  quit  at  the  usual  times,"  is  a 
demise  for  three  years  certain,  and  cannot  be  determined  sooner  than  by  a  notice 
ending  with  the  third  year.  Jones  v.  Nixon,  1  H.  &  C  48;  31  L.  J.,  Ex. 
505.  An  agreement  of  tenancy  "  at  an  inclusive  rent  of  'Ibl.  per  annum, 
tenant  to  ])ay  rates  and  taxes  in  additinn  ;  three  months'  notice  on  cither  side," 
is  a  yearly  tenancy.  Dixon  v.  Jiradford,  <l;c.  S^ipply  Soc.,  (1904)  1  K.  B. 
444  ;  Leivis  v.  Baler,  (1905)  2  K.  B.  576;  (1906)  2  K.  B.  599,  C.  A.  An 
agreement  by  which  land  was  let  for  a  market  garden  at  the  "  rent  of  19/.  12s. 
a  year,  payable  quarterly  on  the  four  usual  quarter-days  for  payment  of  rent 
in  every  year,"  with  a  proviso  for  determination  of  the  tenancy  "by  either 
party  giving  to  the  other  three  calendar  months'  notice  ...  on  any  day  of 
the  year,"  is  a  tenancy  from  year  to  year.  King  v.  Eversfitld,  (1897)  2  Q.  B. 
475,  C.  A.,  overruling  dicta  contra  in  Doe  d.  King  v.  Grafton,  cited  post, 
p.  1016.  See  further,  as  to  what  constitutes  a  tenancy  for  a  year,  B.  v. 
JJerstmonceux,  7  B.  &  C.  551  ;  R.  v.  S.  Giles,  4  B.  &  S.  509 ;  33  L.  J.,  M.  C. 
3 ;  Hastings  Union  v.  S.  James,  ClerhcnweV,  L.  H.,  1  Q.  B.  38.  See  also, 
Notice  to  quit,  at  tdtat  time,  infra. 

Notice  to  quit,  tvhen.  necessary."]  In  the  ordinary  case  of  a  tenancy  from 
year  to  j'ear,  in  order  to  determine  the  tenancy,  a  notice  to  quit  nuist  be 
given ;  liut  where  a  person  has  entered  under  an  agreement  for  a  lease  for 
seven  years;  Doe  d.  Tilt  v.  Stratton,  4  Bing.  MG ;  or  under  an  instrument 
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void  iis  ;i  liasc,  nn  being  for  more  than  three  years  and  not  under  seal ;  Doc  d. 
Davenish  v.  Moffatt,  1/5  Q.  H.  257;  Tress  v.  Havagi.,  ante,  p.  1010;  and  fiaid 
rent  so  as  to  create  a  tenancy  from  year  to  year,  and  has  occupied  r/nrin;/  (he 
whoir  pi-riod  mentioned  in  the  instrument,  the  tenancy  ceases  by  the  agree- 
ment of  the  ])arti(s,  and  no  notice  to  quit  is  necessary  to  determine  it.  See 
also  Maule's,  J.,  judgment  in  li> rrey  v.  lAiidh)/,  3  ^I.  ^  Gr.  oil.  Wliere 
tenant  holds  on  imder  14  &  15  V.  c.  25,  s.  1,  ante,  \i.  ^'..Sd,  to  the  expiration 
of  the  current  year  of  tenancy,  no  notice  to  quit  at  its  exjiiration  is  required. 
See  also  the  cases  cited  ardc,  p.  1011. 

Where  premises  belonging  to  one  partner  are  let  by  him  to  his  firm  for 
partneroliip  ])urposes,  he  is,  on  the  dissolution  of  the  partnersliip,  entitled 
to  recover  the  premises  from  the  otlier  members  of  the  firm  without  any 
notice  to  quit.  Doc  d.  Colnaglii  v.  Bluch,  8  C.  &  V.  4G4.  And  see  Doc  d. 
Waithman  v.  Miles,  1  Stark.  181;  S.  C,  8  C.  &  P.  4G8,  n. ;  in  which  case 
the  deed  of  partnership  contained  an  express  stijiulation  that  the  house 
should  be  occupied  by  the  firm  during  the  partnership  only. 

Notice  to  quit,  hoiv  proved.']  A  notice  to  quit,  if  in  writing,  maj''  be  proved 
by  a  duj^licate  original,  or  an  examined  copy,  without  a  notice  to  produce  the 
original.     Dor  d.  F/cnring  v.  Somerton,  7  Q.  B.  58  ;  see  ante,  pp.  3,  14. 

Notice  to  quit,  at  u'liat  time  it  must  he  (jicen."]  The  notice  to  quit,  in 
order  to  determine  a  tenancy  from  year  to  year,  must  be  proved  to  have 
bseu  given  half  a  year  (182  days  ;  Co.  Lit.  135  b;  Dj'er,  345  d  ;  scmUe,  183 
days  in  lea])  year)  before  the  end  of  the  current  year  of  the  tenancy  ;  liigJit 
d.  Flower  v.  Darby,  1  T.  li.  150,  103;  see  also  Wilkinaun  v.  Calv  rt,  post, 
p.  1015;  except  where  the  rent  is  payable  on  the  usual  quarterly  feast  days, 
when  notice  on  one  feast  day  to  quit  on  the  next  but  one  is  sufficient;  lice 
d.  Durant  v.  Doe,  infra  ;  and  necessary,  although  more  tlian  half  a  year's 
notice  is  thereby  required.  Morgan  v.  Davies,  infra.  See  also  Adams,  Eject. 
100;  Cole,  Eject.  48.  Thus  notice  on  Sept.  28th  to  quit  on  Mar,  25th 
ensuing;  Boc  d.  Durant  v.  Boe,  6  Bing,  574;  or  on  Dec,  25th  to  quit  on 
June  24th  ;  Doe  d.  Jiuddle  v.  Lines,  post,  p,  1017;  is  sufllcient.  But  notice, 
on  Mar.  26th,  iu  quit  on  Sept.  29th  ensuing,  is  insufficient.  Margan  v. 
Davits,  3  C.  P.  D.  2(50,  In  the  case  of  a  tenancy  within  the  Agricultural 
Holdings  (England)  Act,  1883  (46  .t  47  V.  c.  61),  s.  33,  "  where  a  half  year's 
notice,  ex])iring  witli  a  year  of  tenancy  is  by  law  necessary  and  sufficient  for 
determination  of  a  tenancy  from  year  to  year,"  whether  tlie  contract  of  tenancy 
was  made  before  or  after  the  passing  of  the  Act,  a  year's  notice  so  expiring 
shall  be  necessary  and  sufficient,  unless  the  landlord  and  tenant,  by  writing 
under  their  hands,  agree  that  the  section  shall  not  ap])ly,  in  which  case  a 
half-year's  notice  is  sufficient ;  and  the  section  does  not  "  extend  to  a  case 
where  the  tenant  is  adjudged  bankrupt  or  has  filed  a  petition  for  a  composi- 
tion or  arrangement  with  his  creditors."  As  to  what  tenancies  are  within  the 
act,  vide  sects.  54,  61,  ante,  p.  89.'),  Sect.  33  ai)plies  only  to  tenancies  where 
a  half-year's  notice  is  required  hj  laic.  Barloio  v.  Tval,  15  Q.  B,  D,  501, 
C,  A.  Thus,  a  tenancy  to  continue  until  six  months'  notice  shall  have  been 
given  in  the  usual  way  to  determine  the  tenancj',  is  not  within  it.  S,  C, 
following  Wilkinson  v.  Calvert,  3  C.  P,  1),  3G0.  The  period  may  he  controlled 
by  special  agreement  or  local  custom.  Roe  d.  Henderson  v,  Charnock, 
Peake,  4 ;  Doe  d.  Daggct  v.  Snonxlon,  2  W.  Bl.  1225.  The  notice  to  deter- 
mine a  yearly  tenancy  must  expire  at  the  expiration  of  the  current  year,  so 
that  the  tenant  may  go  out  on  the  auniversarv  of  his  entry ;  Bight  d.  Flower 
y.  Darby,  1  T.  R,  159;  Doe  d,  CornwaU  v.  Matthews,  11  C.  B.  675;  but  it 
is  also  good  if  it  expii-e  on  the  anniversary  of  the  commencement  of  the 
tenancy",     Sidebotluini  v,  Holland,  (1895)  1  Q,  B,  378,  C.  A.     Where  the 
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tenancy  is  for  less  than  a  year,  as  from  three  months  to  three  months,  the  notice 
must  expire  at  the  end  of  such  shorter  period,  or  some  future  corresponding 
period,  calculated  from  the  day  of  commencement,  Kemp  v.  Derrett,  3 
Camp.  510.  In  such  case  the  length  of  the  notice  must  be  regulated  by  the 
letting;  as  a  month's  notice,  for  a  monthly  letting,  &c.  Doe  d.  Parry  v. 
Hazell,  1  Esp.  94.  lu  Jones  v.  Mills,  10  C.B.,  N.  S.  788  ;  31  L.  J.,  C.  P.  66, 
it  was  held  that  some  reasonable  notice  to  quit  was  necessary  to  determine  a 
tenancy  from  week  to  week ;  Williams,  J.,  being  of  opinion  that  a  week's 
notice  was  necessary,  citing  Kemp  v.  Derrett,  supira,  and  Ld.  Mansfield's 
judgment  in  Kight  d.  Flower  v.  Darly,  1  T.  R.  162  ;  AVilles,  J.,  inclining  to 
think  half  a  week's  notice  would  be  sufficient,  citing  Parke,  B.,  in  Iluffell  v. 
Armistead,  7  C. &  P.  57;  see  Adams,  Eject.  102.  See  also  Bowen  Y.Ander- 
son, (1894)  1  Q.  B.  164,  correcting  the  judgment  in  Sandford  v.  Clarke,  21 
Q.  B.  D.  398.  In  Flarvey  v.  Copeland,  (1892)  30  L.  R.,  Ir.  412,  O'Brien  and 
Gibson,  JJ.,  held  that  a  week's  notice  was  necessary,  but  Johnson,  J.,  that  a 
reasonable  notice  was  sufficient.  On  a  letting  from  year  to  year,  to  quit 
at  a  quarter's  notice,  the  notice  must  expire  with  the  current  year,  unless 
otherwise  expressly  provided.  Doe  d.  Pitcher  v.  Donovan,  1  Taunt.  555;  2 
Camp.  78 ;  Dixon  v.  Bradford,  &c.  Supply  Soc,  and  Leivis  v.  Baker,  ante, 
p.  1014.  But,  a  letting  at  a  yearly  rent,  payable  quarterly,  to  hold  until  one 
party  shall  give  the  other  six  calendar  months'  notice  to  quit,  may  be  deter- 
mined by  such  notice  ending  on  any  of  the  quarter-days.  Doe  d.  King  v. 
Grafton,  88  Q.  B.  496;  21  L.  J.,  Q.  B.  276.  A  tenancy  which  began  on 
May  1,  under  an  agreement  which  provided  that  the  rent  should  be  payable 
on  May  1,  Aug.  1,  Nov.  1,  and  Feb.  1,  "subject  to  three  months'  notice  on  either 
side  to  terminate  this  agreement,"  is  determinable  by  three  months'  notice 
expiring  on  any  day.  Soames  v.  Nicholson,  (1902)  1  K.  B.  157.  In  such 
cases  the  notice  is  to  be  computed  exclusively  of  the  day  of  the  notice. 
Quarterrnaine  v.  Selhy,  5  T.  L.  R.  223,  C.  A.,  26  Jan.  1889.  Where  a  lease 
required  six  months'  notice  to  quit  to  be  given,  it  was  held  that  in  the 
absence  of  a  custom  to  show  that  calendar  months  were  meant,  a  six  lunar 
months'  notice  was  good.  Rogers  v.  Hull  Dock  Co.,  34  L.  J.,  Ch.  164,  165, 
Wood,  V.-C,  vide  ante,  p.  18. 

The  tenancy  will  be  taken  prima  facie  to  commence  from  the  day  of 
the  tenant's  entry,  and  not  with  reference  to  any  particular  quarter-day. 
Kemp  V.  Derrett,  supra ;  see  Sidehotham  v.  Holland,  infra.  But, 
where  a  tenant  entered  in  the  middle  of  a  quarter,  and  afterwards  paid  for 
that  half-quarter,  and  thenceforth  paid  from  quarter  to  quarter,  he  was  held 
to  be  a  tenant  from  the  first  quarter-day.  Doe  d.  Holcomb  v.  Johnson,  6 
Esp.  10;  Doe  d.  Sauagu  v.  Stapleion,  3  6.  &  P.  275.  So  where  the  tenant 
entered  under  an  agreement  dated  Dec.  20,  which  provided  that  the  first 
quarterly  payment  of  rent  should  be  on  Mar.  25,  but  named  no  time  for  the 
commencement  of  the  tenancy.  Saudill  v.  Franklin,  L.  R.,  10  C.  P.  377. 
In  another  case,  where  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an 
agreement  "  to  pay  rent  quarterly,  and  for  the  lialf-quarter,"  it  was  left  to 
the  jury  to  say  whether  the  party  was  tenant  from  the  quarter-day  j>rjo/-  to 
the  time  when  he  entered,  or  from  the  succeeding  quarter-day.  Doe  d.  Wad- 
more  \.  Selwyn,  Adams,  Eject.  107.  But  where  a  lease  expresses  that  the 
term  commences  "  at,"  "  on,"  "  from,"  or  "  on  and  from  "  a  certain  day,  that 
day  is  tlie  first  day  of  the  term,  even  though  an  aj)i)ortioned  rent  is  to  be 
paid  up  to  the  usual  quarter-day.  Sidebofham  v.  Holland,  (1895)  1  Q.  B. 
378,  C.  A.  Where  a  tenant  for  life  granted  a  lease  for  years,  void  as  against 
the  remainderman,  to  commence  on  one  of  the  usual  quarter-days,  and  died 
during  the  term  in  the  middle  of  a  quarter,  and  the  remaiudernian  received 
rent  from  the  tenant  for  two  years  at  the  quarter-days  mentioned  in  the 
demise;  it  was  held  that  this  was  evidence  on  which  a  jury  ought  to  find 
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that  there  was  an  agreement  that  the  tenant  should  continue  to  hold  as 
tenant  from  year  to  year  as  from  the  day  of  the  commencement  of  the 
original  demise  ;  and  that  a  notice  to  .put  on  tliat  day  was  therttore  kikxI. 
y^e  d.  Jordan  v.  Ward,  1  II.  151.  'J7  ;  aaord.  Doe  d.  Colli„s  v.  Welter,  7  T.  R. 
478.  So,  where  a  yearly  tenant,  under  a  lessee  for  years,  remains  in  ik)8- 
session  after  tlie  expiration  of  tlic  lease,  paying  rent  to  the  reversioner,  his 
tenaiuy  has  reference  to  tlie  ])ericd  of  his  oiiginal  entry,  tiie  lease  liavin'^ 
expired  in  the  middle  of  a  current  year  of  tliat  tenancy.  Kelly  v.  Patterson, 
L.  R.,  D  C.  F.  681.  8(1,  where  a  tenant  from  j-ear  to  year  kts  in  anotlier  in 
his  place,  from  whom  the  landlord  receives  rent  as  before,  the  year  of  the 
tenancy  of  the  second  tenant  runs  from  the  commencement  of  the  original 
tenancy,  and  not  from  the  time  he  entered.  Doc  d.  Castkton  v.  Samuel,  5 
I"]sp.  173.  A.  held  premises  of  B.  as  tenant  for  a  year,  and  so  on  from  year 
to  year,  the  tenancy  commencing  at  Cliristmas.  A.  having  died  in  June,  his 
widow,  by  agreement  with  1).,  continued  to  occu])y  the  premises  at  tlie  sauic 
rent,  nothing  being  said  about  the  commencement  of  her  tenancy,  and  so 
occujtied  for  some  years;  it  was  held,  that  there  was  evidence  enough  to 
warrant  the  jury  in  ass-umiug  that  the  widow's  tenancy  was  a  mere  con- 
tinuation of  the  original  tenancy  of  A.,  and  therefore  properly  determined  by 
a  notice  expiring  at  Christmas.  Jlioiipltnt/fi  v.  Franln,  18 C.  B.  323.  Where 
there  was  a  demis^^e  for  one  year  and  six  months  certain,  fiom  Aug.  13th, 
1838,  at  a  yearly  rent,  to  bo  jmid  quarterl}',  tlie  first  payment  to  be  on 
Sept.  2'Jth  next,  with  a  proportionate  abatement  to  the  tenant,  three  months' 
notice  to  be  given  previous  to  the  determination  of  the  tenancy;  and  the 
tenant  continued  to  occupy  beyond  the  year  and  six  months,  it  was  held  that 
tlie  tenancy  could  be  determined  by  a  three  months'  notice,  expiring  the 
13th  Augu<st,  1840.  Ihe  d.  Bohinsnn  v.  Bolell,  1  Q.  15.  806.  See  also 
Berrey  v.  Lindley,  3  ]\1.  i^  Gr.  498.  But,  where  the  lease  was  for  14  years 
and  a  half,  which  began  at  Christmas  and  ended  at  midsummer,  and  the 
assiynee  of  the  lessee  held  ever  and  paid  rent  to  the  assignee  of  the  lessor, 
the  yearly  tenancy  was  held  to  begin  at  the  expiration  of  the  previous  lease. 
Doe  d.  Buddie  v.  Lines,  11  Q.  B.  402.  "This  is  not  at  variance  with  any 
of  the  cases.  The  original  entry  spoken  of  in  them  is  the  original  entry  of 
the  lessee  himself."  S.  C,  Id.  405,  per  Cur.  It  has  been  said  that  these 
cases  show  that  a  yearly  tenancy,  created  by  holding  over  and  pajment  of 
rent,  runs  as  against  the  lessee  himself  from  his  original  entry,  and  not  from 
the  determination  of  the  previous  term;  but  that  the  rule  docs  not  apply  as 
against  his  assignee.  Kelly  v.  Patterson,  L.  K.,  9  C.  1*.  687,  per  Brett,  J. 
It  is,  however,  very  doubtful  how  far  this  observation  will  reconcile  all  the 
cases  above  cited,  n  any  cif  which  teem  to  have  been  determined  on  their  own 
peculiar  circumstances. 

A  lease  made  and  dated  in  1851,  hahendutii  for  14  years  from  Christmas 
1849,  with  a  proviso  that  the  demise  should  be  determinable  by  notice,  at  the 
end  of  the  first  seven  years  thereof,  is  determinable  at  Christmas,  1856.  JSird 
V.  Baker,  1  E.  k.  E.  12;  28  L.  J.,  Q.  B.  7.  Where  a  tenancy  from  year  to  year 
arises  on  payment  of  rent,  by  a  tenant  holding  under  a  lease  void  by  the 
Statute  of  Frauds,  the  void  lease  will  regulate  the  time  of  the  notice ;  thus  the 
terms  of  an  oral  lease  for  f  even  years,  being  that  the  tenant  should  enter  at  Lady- 
day  and  quit  at  Candlemas,  and  the  tenant  having  entered  accordingly  and 
paid  rent,  it  was  held  that  the  tenancy  could  only  be  determined  by  a  notice  to 
quit  at  Candlemas.    Boc  d.  Biyye  v.  Bell,  5  T.  1'.  471 ;  and  see  ante,  p.  1011. 

A  variation  in  the  rent,  agreed  upon  during  the  tenancy,  dots  not  alom 
make  a  new  tenancy.  Doe  d.  Bedford  v.  Kendrick,  Adams,  Eject.  107  ;  Doe  d. 
Monck  V.  Geekie,  5  Q.  B.  841. 

Where  the  tenant  enters  upon  difierent  parts  of  the  premises  at  difierent 
times,  it  is  suflicient  to  give  half  a  years  notice  to  quit,  with  reference  to  the 
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original  time  of  entry  on  the  substantial  part  of  the  premises  demised.  Doe 
d.  Dagyet  v.  Snowdon,  2  W.  Bl.  1224;  Doe  d.  Strickland  v.  SjH^nce,  6  East, 
120;  Doe  d.  Bradford  Ld.  v.  Watkins,  7  East,  551.  And  it  seems,  it  is  a 
question  for  the  jury,  whicli  is  the  principal,  and  which  the  accessorial  subject 
of  demisj.  Doe  d.  Heapy  v.  Howard,  11  East,  iOS.  But  quxre,  whether  the 
landlord  can  recover  the  whole,  as  from  a  day  before  the  right  of  entry  on  the 
whole  has  accrued.      Doe  d.  Davenport  v.  lihodes,  11  M.  &  W.  600. 

A  holding  from  Michaelmas ^»T»v«/aae  signifies  Michaelmas  new  style; 
as  to  when  evidence  is  admissible  to  show  thnt  old  Michaelmas  is  meant, 
see  ante,  p.  27.  It  may  be  observed  that  until  the  year  2100,  old  Lady-day 
falls  on  April  7th,  and  old  Michaelmas-day  on  October  12th,  as  there  were 
no  intercalary  days  in  February,  1800  or  1900.  See  24  G.  2,  c.  23,  ss.  1 — 3 ; 
Tomlins'  Law  Diet.,  3rd  ed.  tit.  Year,  and  Eucycl.  Brit.,  9th  ed.  tit.  Calendar, 
p.  671. 

A  notice  to  quit  is  of  course  no  evidence  ^er  se  to  prove  the  commencement 
of  the  tenancy ;  Doe  d.  Ash  v.  Calvert,  2  Camp.  388  ;  but  if  a  notice  to  quit 
be  personally  served  upon  the  tenant,  who  reads  it,  or  has  it  read  to  him,  and 
does  not  object  to  it,  his  conduct  amounts  to  an  admission,  and  the  notice  is 
prima  facie  evidence  of  the  commencement  of  the  tenancy,  if  a  sj^ecific  time 
for  quitting  be  mentioned  in  it.     Thomas  d.  Jones  v.  Thomas,  Id.  648;  Doe 
d.  Chiryes  v.  Forsttr,  13  East,  405.     But  at  most,  this  is  only  prima  facie 
evidence  for  the  jury,  and  may  be  rebutted  by  showing  the  period  when  the 
tenancy  did  in  fact  commence.      Oakapple  d.  Green  v.  Copous,  4  T.  II.  361. 
Where  no  specific  time  to  quit  was  mentioned,  but  the  notice  was  to  quit 
"  at  the  exjiiration  of  the  current  year,"  and  a  declaration  in  ejectment  was 
served  nearly  a  y(  ar  afterwards,  laying  the  demise  half  a  year  after  the  notice, 
and  the  tenant,  on  being  served  with  the  declaration,  made  no  objection  to  the 
notice  to  quit,  nor  set  up  any  right  to  a  longer  possession,  but  said  he  would 
go  out  as  soon  as  he  could  suit  himself  with  another  house,  Ld.  Ellenborough 
held  that  it  was  a  question  for  the  jury  whether  the  tenant  must  not  be 
understood  as  having  admitted   that  the   tenancy  was   determined   by   the 
notice.     Due  d.  Bal-er  v.  Woornhivell ,  3  Camp.  559.     So,  where  a  notice  was 
delivered  on  September  27th  to  quit  "  at  the  expiration  of  the  term  for  which 
you  hold  the  same,"  and  tlie  tenant  on  being  served  observed,  "  I  hope  Mr.  M. 
does  not  mean  to  turn  me  out,"  evidence  was  admitted  by  Holroyd,  J.,  of  a 
general  custom  in  that  ])art  of  the  country  to  let  from  Lady-day  to  Lady-day, 
and  that  the  defendant's  rent   was  due  at   Michaehnas   and    Lady-day   re- 
spectively, and  he  directed  the  jury  to  presume  that  this  tenancy,  like  other 
tenancies  in  that  ixirt  of  the  country,  was  from  Lady-day  to  Lady-day.     Doe 
d.  Millies  V.  Lamh,  Adams,  Eject.  272.     If  the  tenant,  upon  application  by 
his  landlord,  states  his  tenancy  to  have  commenced  on  a  particular  day,  being 
the  day  named  in  the  notice,  lie  is  concluded  from  disputing  the  accuracy  of 
such  statement.     Doe  d.  Kyre  v.  Lamhly,  1  Esp.  635.     A  receipt  for  rent,  as  a 
year's  rent,  up  to  a  imrticular  day,  \s  ^'Tinui  facie  evidence  of  the  commence- 
ment of  the  tenancy  as  on  that  day.     Doe  d.  Castleton  v.  Samuel,  5  Esp.  173. 
A  notice  to  quit,  posted  in  time  for  delivery  within   business  houis   at 
the  office  of  the  landlord's  agent  for  management  of  his  property,  is  suflicient, 
though  through  absence  the  agent  did  not  get  it  till  next  da)'.     I'djiillim  v. 
JJrunton,  5  IL  &  N.  518;  29  L.  J.,  Ex.  265.     In  this  case  the  jury  found 
that  the  notice  was  delivered  in  time,  and  that  tlie  agent  ought  to  liave  had 
some  one  at  his  office  to  receive  it ;  but,  it  has  since  been  h(4d  that  a  notice 
to  quit,  if  posted  in  a  letter  so  as  to  be  delivered  in  due  time  in  the  ordinaiy 
course  of  the  post,  will  be  presumed  to  have   been  so  delivered,  and  sucli 
notice   is   sufficient.     Qresham    /fonse   Estate    Co.    v.    Jiossa    Gntnde  Cold 
Mininy  Co.,  \V.  N.  1870,  p.  119,  E.  T.,  Q.  B.      The  defendant   may,  of 
course,  rebut  such  presumption  by  showing  that  he  has  not  iu  fact  received 
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the  notice,  fur  tlic  rule  laid  down  with  respect  to  a  notice  of  disiionour,  unlc, 
p.  381:,  does  not  applv  to  a  notice  to  quit.     Sec  also  nnte,  p.  5-4. 

By  the  Af^ricultural  Holdings  (England)  Act,  1883  (4(;  &  17  V.  c.  01), 
K.  liH,  any  notice  under  that  Act  may  be  scived  on  the  jwrson  to  whom  it  is 
to  be  given,  either  jiersoiially,  or  by  leaving  it  for  him  at  his  last  known 
jilace  of  abode  in  Kngland,  or  by  sending  it  in  a  registered  letter  addressed  to 
him  there,  and  it  will  lie  deemed  to  be  served  at  the  time  the  letter  contain- 
ing it  would  be  delivered  in  the  ordinary  course,  and  in  order  to  prove  service 
by  letter,  it  sliall  l)e  sutlicicnt  to  prove  that  the  letter,  containing  the  notice, 
was  properly  addressed  and  posted.  Where  a  year's  notice  to  quit  is,  by  sect. 
.'13,  made  necessary  in  place  of  half  a  year's  notice,  vide  ante,  p.  1015,  such 
notice  is  within  the  above  section.  Van  Grutteu  v.  Trevenen,  (1902)2  K.  B., 
82,  C.  A.    As  to  cases  in  which  the  act  applies,  vide  sects.  54,  61,  ante,  p.  o03. 

Notice  to  quit,  bi/  whom  to  be  tjivcii.']  One  of  several  joint-tenants  may 
give  notice,  and  recover  his  share.  Doe  d.  Whaynmu  v.  Chaplin,  3  Taunt. 
120.  Notice  by  one  joiut-tenant  on  behalf  of  ail,  whether  with  the  authority 
of  the  others  or  not,  determines  the  tenancy  as  to  all.  Due  d.  AsUa  v. 
Sununersett,  1  B.  ife  Ad.  135,  140.  So,  a  uotice  by  one,  where  the  tenant 
holds  under  the  joint  demise  of  all.  See  2  M.  &  Ry.  434,  n.  So,  where  au 
agent  gives  the  notice  in  the  name  of  all,  but  by  the  authority  of  one  only, 
it  is  good  for  all ;  for,  per  Parke,  B.,  the  lessee  holds  only  so  long  as  all  agree. 
Due  d.  Kinderslei/  v.  jfughes,  7  M.  ife  W.  129,  141.  But  a  notice  required  to 
be  "  under  the  hands  "  of  the  joint-lessors,  is  not  good,  if  signed  by  two  only 
out  of  three.  Rii/Id  d.  Finher  v.  Cuthell,  5  East,  491.  A  notice  signed  by  a 
stranger  professing  to  be  an  agent  for  all  the  joint-tenants,  ratilied  befoie 
ejectment  brought,  was  held  to  be  sulHcient;  Goodtitle  d.  Kingv.  Woodward, 
o  B.  &  A.  (589 ;  but  the  authority  of  this  case  has  been  questioned,  and 
it  has  been  held  that  a  subsequent  ratification  is  not  sullicient,  unless  given 
before  the  notice  begins  to  run.  Doe  d.  Mann  v.  Walters,  10  B.  &  C.  62G. 
Xor  is  the  bringing  au  action  a  suilicient  recognition;  S.  C.  ;  for  the  notice 
must  be  one  on  which  the  lessee  can  safely  act  when  given.  Doe  d.  Lysier  v. 
Goldwin,  2  Q.  B.  143.  Where  the  landlord  is  partner  in  a  firm  to  which  he 
has  let  the  premises,  he  may  eject  upon  a  notice  to  himself  and  co-tenants  ; 
jwr  Patteson,  J.,  Doe  d.  Jlarvey  v.  Francis,  4  M.  &  AV.  331,  Ex.  Ch.  Where 
there  was  a  proviso  in  a  lease  (made  by  tenant  in  fee),  that  if  either  party 
should  be  desirous  to  determine  it,  it  should  be  law'ful  for  him,  "  his  executors 
or  administrators,"  so  to  do  upon  12  months'  notice  to  the  other  of  them, 
"  his  heirs,  executors,"  &c, ;  it  was  held  that  the  devisee  of  the  lessor  might 
give  such  notice,  lloe  d.  JJant/ord,  v.  IhnjJey,  12  East,  464.  A  receiver 
appointed  by  the  High  Court  with  authority  to  let  lauds,  has  also  authority 
to  give  a  notice  to  quit  in  his  own  name.  Wilkinson  v.  Culley,  5  Burr.  2694; 
Doc  d.  Marsack  v.  Head,  12  East,  57.  But,  a  mere  private  receiver  of  rent, 
as  such,  has  no  power  to  determine  a  tenancy.  Per  Parke,  J.,  Doe  d.  Mann 
V.  Walters,  10  B.  &  C.  633.  Au  agent  to  receive  and  let  has  authority  to 
determine  a  tenancy.  Per  Patteson,  J.,  Doe  d.  Manvers,  El.  v.  Mizem, 
2  ]\I.  &  Rob.  56  ;  see  Papillon  v.  Br  union,  and  Pearse  v.  Boulter,  post,  p.  1020. 
But  the  agent  of  such  an  agent  cannot  give  a  notice.  Doe  d.  Rhodes  v. 
Robinson,  3  N.  C.  677.  Where  a  cestui  que  trust  is  allowed  by  his  trustees 
to  have  the  management  of  the  estates  vested  in  them,  he  may  give  a  notice 
to  quit  in  his  own  name,  without  showing  his  authority  on  the  notice.  Jones 
V.  Phip2)s,  L.  R.,  3  Q.  B.  567.  The  rule  that  a  notice  to  quit  given  by  an 
agent  must  either  state  that  the  agent  was  duly  autiiorized,  or  be  given  in  the 
name  of  the  principal,  only  applies  to  au  agent  holding  a  sfiecial  or  limited 
authority,  and  not  to  a  general  agent.  Jd.  573.  An  oi'al  notice  from  the 
steward  of  a  corporation  is  suflicieut,  without  showing  an  authority  granted 
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to  him  under  seal.  Hoe  d.  Eocheder,  Dean  of,  v.  Pierce,  2  Camp.  96  ;  sec 
Smith  V.  Biriiiinyhani,  Gas  Co.,  1  Ad.  &  E.  531.  Where  the  demise  was  by- 
persons  who  were  described  in  the  agreement  as  "the  churchwardens  of  the 
parish  of  M."  (not  naming  them),  a  notice  given  by  an  agent  for  these 
persons  is  sufticient,  though  they  had  ceased  to  be  in  office  when  the  notice 
was  given,  and  it  professed  to  be  given  on  behalf  of  "the  chm'ch wardens  of 
M. :  "  tlie  property  not  beino:  vested  in  tliem  in  a  corporate  character.  Doc  d. 
Bailey  v.  Fvder,  3  C.  B.  215. 

Notice  to  quit,  to  whom  tn  be  giccn.']  "Where  tlie  premises  have  been 
underlet,  the  tenancy  must  be  determined  by  a  notice  from  the  lessor  to  the 
lessee ;  a  notice  from  the  lessor  to  the  sub-lessee  is  inoperative ;  Pleasant  d. 
Hayton  v.  Benson,  14  East,  23  t^;  Hogg  v.  Brooks,  14  Q.  B.  D.  475;  15  Id. 
256,  C.  A. ;  and  unnecessary.  Poe  v.  Wiggs,  2  N.  R.  330.  Where  A.  had 
been  tenant  of  certain  premises  and  paid  rent,  and  upon  A.  leaving  them,  B. 
took  possession,  after  which  neither  A.  nor  B.  had  paid  any  rent ;  it  was  held, 
in  thi!  absence  of  any  evidence  to  the  contrary,  it  might  be  presumed  that  B. 
came  in  as  assignee  of  A.,  and  that  notice  to  quit  was  therefore  rightly  given 
to  B.  Doe  d.  Morris  v.  Williams,  6  B.  &  C.  41.  See  also  Poe  d.  Blair  v. 
Street,  2  Ad.  &  E.  320.  Where  a  corporation  is  tenant,  the  notice  to  quit 
should  be  addressed  to  the  corporation,  and  served  upon  its  proper  officers. 
Scnible,  Doe  d.  Carlisle,  El.  v.  Woodman,  8  East,  228.  As  to  how  notices 
are  to  be  served  on  companies,  incorporated  under  various  Acts  of  Parlia- 
ment, vide  Part.  III.,  Actions  by  and  against  companies,  post,  pp.  1113, 
1127,  1130. 

A  tenant  may  give  a  notice  to  quit  by  serving  it  on  the  landlord's  agent 
for  the  management  of  his  property.  Papillon  v.  Brunton,  5  H.  &  N.  518  ; 
29  L.  J.,  Ex.  265.  But  a  notice  to  quit,  given  to  a  mere  collector  of  the 
landlord's  lent,  is  not  sufficient.  It  should  be  given  to  one  presumably 
authorized  to  receive  and  acquiesce  in  it.     Pearce  v.  Boulter,  2  F.  &  F.  133. 

Notice  to  quit,  form,  of.]  In  ordinary  cases,  the  notice  may  be  oral. 
Timmins  v.  Powlinson,  3  Burr.  1603  ;  Poe  d.  Pochester,  Dean  of,  v.  Pierce, 
2  Camp.  96  ;  Doe  d.  Macartney,  JA.  v.  CricTc,  5  Esp.  196.  The  form  of 
notice  is  not  material.  It  must,  however,  refer  to  some  distinct  time ;  there- 
fore a  notice  to  quit  "  forthwith,"  or  "  from  henceforth,"  or  "  to  quit "  generally, 
would  be  bad.  Gooele  v.  Howells,  4  M.  &  W.  19!),  201.  But  send)le,  a  notice 
to  quit  given  by  a  tenant  "  as  soon  as  by  law  he  might,"  would  be  good ;  per 
Lord  Abinger,  S.  C.  A  notice  to  quit  "  at  the  expiration  of  the  present  year's 
tenancy,"  is  sufticient.  Doe  d.  Ourst  v.  Timothy,  2  Car.  &  K.  351.  Though 
the  courts  listen  with  reluctance  to  objections  to  the  form  of  the  notice  {Doe 
d.  Podd  V.  Archer,  14  East,  245),  it  must  yet  be  explicit  and  positive. 
Ahearn  v.  Bellman,  4  Ex.  D.  201,  C.  A.  But  it  is  no  objection  that  it 
contains  a  fiu'ther  clause  "should  you  retain  possession  of  the  premises  after 
the  day,  before  minitioned,  the  annual  rental  of  the  premises,  now  held  by 
yuu  from  me,  will  be  100/.  ]iayable  quarterly  in  advance."  S.  C,  exiilaining 
the  dictum,  of  lid.  Mansfield,  C'.J.,  in  Doe  d.  Matthetos  v.  Jackson,  1  Doug. 
175.  Accord.  Bury  v.  Thompson,  (1895)  1  Q.  B.  231,  696,  C.  A.  Where 
the  notice  stated  that  the  tenant,  on  failure,  would  be  required  to  pay  double 
rent  or  value  so  long  as  he  retained  possession,  it  was  held  good.  Doe  d. 
Lyster  v.  Goldwin,  2  Q.  B.  143.  Where  the  notice  was  to  quit  "  on  the  25th 
March,  or  8th  K\)h\  next  ensuing,"  and  was  delivered  before  new  Michaelmas- 
day,  it  was  held  good,  as  intended  to  meet  a  holding  commencing  either  at 
new  or  old  Lady-day,  and  not  to  give  an  alternative.  J)oe  d.  Matllieioson  v. 
Wrightma7i,  4  Esp.  6.  And,  a  notice  to  quit  at  '' IMichaelmas,"  if  in  time, 
will  do  either  for  old  or  new  INlichaelmaa-day,  according  to  the  period  of  the 
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comiucnccnicnt  of  the  tenancy.  Doe  d.  J/indc  v.  Fmcff,  2  Carnj).  250 ;  J)(nn 
d.  WiUan  v.  Walker,  Peake,  Add.  Ca.  194.  A  notice  served  on  'J'hursday, 
Nov.  5tli,  to  quit  on  or  before  Friday,  Nov.  13th,  is  suflicient  to  dctcrrnine  a 
weekly  trnaiicy  commencing;  on  a  Thursdny.  Ilarvey  v.  Cajxlund,  (1K'J2) 
30  L.  JJ.,  Ir.  412,  iHss.  Gibson,  J.  ]5ut,  a  notice  to  quit  on  Oct.  lltii  (then 
old  Micliaelinas  day),  though  served  in  time,  Avill  not  determine  a  holding 
from  new  ^lichaelraas-day.  Doe  d.  Sjncer  v.  Lea,  11  East,  312.  So,  a 
notice  by  the  lessee  to  quit  on  the  24tli  of  June,  "agreeably  to  covenant,"  the 
covenant  requiring  a  notice  expiring  at  Michaelmas,  is  bad ;  and  evidence  is 
not  admissible  to  show  that  the  landlord  understood  it  to  mean  ^lichaelmas. 
C'adby  v.  Martinez,  11  Ad.  &  E.  720.  Where  a  lease  contained  a  clause 
enabling  the  tenant  to  surrender  and  delivrr  up  the  premises  at  the  end 
of  any  three  years,  he  lirst  giving  six  calendar  months'  previous  notice 
of  his  intention  so  to  do;  it  was  held  that  an  unsigned  notice  given  under 
this  clause  Avas  good.  Carleton  v.  Herbert,  14  W.  R.  772,  T.  T.  ISGG,  Ir. 
Ex.  Ch. 

An  obvious  mistake  will  not  vitiate  the  notice;  as  where  a  notice  was 
given  at  Michaelmas,  1795,  to  quit  at  Lady-day,  "  which  will  be  in  the  year 
1795,"  and  the  defendant  was  told  at  the  time  of  the  service  of  the  notice  that 
he  must  quit  at  next  Lady-day.  Due  d.  Bedford,  Dk.  of,  v.  Klghthy,  7  T.  R. 
63.  A  notice  dated  27th  September,  and  served  on  the  28th,  requiring  the 
tenant  to  quit  at  "  Lady-day  next,  or  at  the  end  of  your  current  year  "  (which 
was  Michaelmas),  will  be  understood  to  mean  Michaelmas  in  the  succeeding 
year.  Doe  d.  Iluntinytowcr,  Ld,  v.  CuUlford,  4  D.  &  Ry.  248 ;  diss.  Doe  d. 
Ricluiiond,  Mayor  of,  v.  Morpltett,  infra,  but  followed  in  Wride  v.  Dyer, 
(1900)  1  Q.  B.  23.  Where  a  tenancy  of  land  began  on  2ud  of  February,  and 
of  a  house  on  1st  May,  a  notice  dated  and  served  on  22nd  October,  1833, 
to  quit  both  land  and  house,  "at  the  expiration  of  half  a  year  from  this 
notice,  or  at  such  other  time  or  times  as  your  ^jvesent  year's  holding  of  the 
piemises  or  any  part  thereof  respectively  shall  expire,  after  the  expiration  of 
half  a  year  froiu  this  notice,"  was  held  a  sufficient  notice  to  determine  the 
tenancy  of  the  house  on  1st  ^lay,  1834,  and  of  the  lands  on  2nd  February, 
1835.  Due  d.  WHliams  v.  ISiuitli,  5  Ad.  &  E.  350.  So,  a  notice  to  a  weekly 
tenant  to  quit  "on  Friday,  provided  your  tenancy  expires  on  that  day,  or 
otherwise  at  the  end  of  your  tenancy  next  after  one  week  from  the  date  of 
this  notice ;  "  was  held  suflicient  to  determine  a  tenancy  be:;inning  on  a 
Wednesday.  Doe  d.  Cauq^bcU  v.  Scott,  6  Biug.  362.  But,  where  a  notice  to 
quit  "  on  11th  October  now  next,  or  such  other  day  as  your  tenancy  may 
expire  on,"  was  delivered  in  June,  1840 :  it  was  held  that  this  was  not  a  gooil 
notice  for  Oct.  11th,  1841.  Mills  v.  Guf,  14  M.  &  W.  72.  So,  a  notice 
served  in  October,  to  quit  "  on  13th  May  next,  or  such  other  day  as  the 
current  year,  for  which  you  now  hold,  will  expire,"  was  held  not  to  terminate 
a  Martinmas  (November)  holding.  Due  d.  IHchnond,  Mayor  of,  v.  Morphctt, 
7  Q.  B.  577.     See,  however,  Wride  v.  Dyer,  supra. 

A  misdescription  of  the  premises,  which  can  lead  to  no  mistake,  will  not  be 
fatal ;  as  where  the  notice  was  to  quit  "  the  premises  which  you  hold  of  me, 
commonly  called  The  Waterman's  Arms,"  when,  in  fact,  the  house  was 
called  "  The  Bricklayers'  Arms,"  there  being  no  sign  called  The  Waterman's 

Arms  in  the  parish.     Doe  d.  Cox,  v. ,  4  Esp.  185.     So,  where  the 

parish  was  misnamed  in  the  notice.  Doe  d.  Armstrony  v.  Wilkinson,  12  Ad. 
&  E.  743. 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of  the  things  demised, 
the  notice  must  include  all  the  premises  held  under  the  same  demise;  and 
the  courts  will,  if  possible,  give  effect  to  the  notice  so  as  to  determine  the 
tenancy  altogether;  as  where  it  mentions  the  chief  part  of  the  holding  by  its 
name  or  description.     Doc  d.  llodd  v.  Archer,  14  East,  245;  Doe  d.  Muryan 
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V.  Church,  3  Camp.  71.  In  the  case,  however,  of  a  tenancy  from  year  to  year 
to  which  the  Agricultural  Holdings  (England)  Act,  1883,  applies,  as  to  which 
vide  sects.  54,  61,  ante,  p.  893,  the  lessor  may,  under  sect.  41,  if  he  require 
the  land  for  certain  improvements  specified  in  that  section,  give  the  tenant 
notice  to  quit  a  portion  only  of  his  holding,  subject  to  the  tenant's  right, 
within  28  days,  to  give  the  landlord  notice  in  writing  that  he  "  accepts  the 
same,  as  a  notice  to  quit  the  entire  holding,  at  the  expiration  of  the  current 
year  of  tenancy ;  and  the  notice  to  quit  shall  have  effect  accordingly." 
Where  the  notice  is  directed  to  the  tenant  by  a  wrong  christian  name,  and  he 
keeps  it,  the  irregularity  is  waived.  Doc  v.  S2nUer,  6  Esp.  70.  A  notice  to 
quit  to  a  tenant  of  lands  originally  devised  to  the  rector  and  churchwardens  of 
a  parish  and  their  successors  in  trust,  signed  by  the  now  rector  and  church- 
wardens, requiring  the  tenant  to  deliver  up  the  premises  "  to  the  rector  and 
churchwardens  for  the  time  being  "  (there  being  no  such  corporation),  is  bad. 
Doe  d.  Broohs  v.  Fairclough,  6  M.  &  S.  40.  See  Doe  d.  BaiJcij  v.  Foster,  3 
C.  B.  215,  ante,  p.  1020. 

Notice  to  quit,  ivhere  to  he  served.']  When  the  notice  is  in  writing,  in  the 
absence  of  any  special  terms  in  the  holding,  it  is  not  necessary  that  it  should 
be  served  upon  the  tenant  jje^'sonalh/.  It  is  sufficient  if  the  notice  is  delivered 
and  explained  to  the  servant  of  the  tenant  at  his  dwelling-house,  though  the 
dwelling-house  be  not  on  the  demised  premises ;  such  service  affording 
presumptive  evidence  that  the  notice  came  to  the  hands  of  the  tenant,  the 
servant  not  being  called ;  Jones  v.  Marsh,  4  T.  E.  464 ;  and  it  is  sufficient, 
though  the  tenant,  by  reason  of  absence,  is  not  informed  of  it  till  within  half 
a  year  of  its  expiration.  Doe  d.  Neville  v.  Dunbar,  M.  &  M.  10.  And  service 
at  the  tenant's  dwelling-house  upon  a  person,  whose  duty  it  would  be  to 
deliver  it  to  the  tenant,  is  sufficient  without  proof  that  he  received  it,  and 
whether  he  got  it  or  not.  Tanham  v.  Nicholson,  L.  R.,  5  H.  L.  561.  But, 
it  is  not  sufficient  that  the  notice  was  merely  left  at  the  tenant's  dwelling- 
house  without  showing  that  it  was  delivered  to  a  servant,  or  that  it  came  to 
the  tenant's  hands.  Doe  d.  Buross  v.  Lucas,  5  Esp.  153.  Service  of  the 
notice  upon  a  relation  of  the  imder-tenant  upon  the  premises,  is  not  sufficient, 
though  the  notice  was  properly  addressed  to  the  tenant.  Per  Ld.  Ellen- 
borough,  Doe  d.  Mitchell  v.  Levi,  Adams,  Eject.  92.  Service  of  the  notice  on 
the  preiriises  upon  one  of  two  joint-tenants,  who  resides  on  them,  is  presump- 
tive evidence  of  the  notice  having  reached  the  other  joint-tenant.  Doe  d. 
Bradford,  Ld.,  v.  Watkins,  7  East,  551 ;  Doe  d.  Ld.  Macartney  v.  Crick, 
5  Esp.  196.  As  to  service  at  an  agent's  place  of  business,  see  Fajnllon  v. 
Brunton,  ante,  p.  1018.  The  service  may  be  effected  by  post.  S.  C. ;  and 
Gresham  Jfouse  Estate  Co.  v.  Bossa  Grande  Gold  Mining  Co.,  ante,  p.  1018. 
See  also  the  Agi'icultural  Holdings  (England)  Act,  1883,  s.  28,  cited  ante, 
p.  1019. 

Notice  to  quit,  waiver  o/.]  The  notice  may  be  waived  by  the  acceptance 
of  rent,  due  after  the  expiration  of  the  notice ;  but  the  money  must  be 
received  qua  rent ;  and  it  is  a  question  for  the  jury  whether  it  was  so  received. 
Goodriyht  d.  Charter  v.  Cordivent,  6  T.  E.  219;  Doc  d.  Cheny  v.  Batten, 
Cowp,  243.  Where  a  quarter's  rent,  due  after  the  expiration  of  the  notice, 
had  been  received  by  the  landlord's  banker  witliout  anyspeciil  authority, 
though  the  rent  was  usually  paid  to  him,  it  was  held,  in  the  absence  of  any 
proof  that  the  rent  had  come  to  the  landlord's  hands,  to  be  no  waiver. 
Doe  d.  Ash  v.  Calvert,  2  Camp.  387.  A  distress  for  rent  accruing  after  the 
expiration  of  the  notice  is  a  waiver.  Zouch  d.  Ward  v.  Willingale,  1  M.  Bl. 
311.  But,  if  the  distress  be  only  for  rent  due  at  or  Ixfore  the  expiration  of 
the  notice,  it  will  not  be  a  waiver,  if  taken  within  six  months  of  the  expiration 
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of  tlie  iiotico,  by  reason  of  8t:it.  K  A.  c.  18,  ss.  G,  7,  pist,  p.  1081,  whicli 
gives  tlic  landlord  power  to  distrain  within  six  months  of  the  determination 
of  the  tenancy.  Seiab/e,  per  Wilson,  J.,  S.  C.  And  s^e  i)OHt,  p.  lOoLJ, 
Forfeiture  waived.  A  demand  of  subsequent  rent  does  not  necessarily  op<-rate 
as  a  waiver,  but  it  is  evidence  for  the  jury.  Jihjth  v.  Dennett,  IH  C.  B.  178  ;  'I'l 
L.  J,,  C.  P.  7U.  The  notice  may  bo  waived  by  a  subsequent  notice,  for  it 
recogni7,es  a  tenancy  subsisting!;  after  the  expiration  of  the  former.  Doe  d. 
Jirierlii  v.  Palmer,  10  East,  r>3.  But,  wliere  a  second  was  given  after  the 
expiration  of  the  first,  and  after  the  commencement  of  an  ejectment  in  which 
the  landlord  continued  to  proceed  notwithstandiu'^  the  second  notice,  it  was 
lield  no  waiver;  for  it  was  not  ])ossible  for  the  defendant  to  suppose  that  the 
])laintiir  intended  to  waive  the  first  notice,  when  he  knew  that  the  ])hiintilf 
was  proceeding  on  it  by  ejectment.  Doe  d.  Williams  v.  Ilumphrei/s,  2  East, 
237.  So  wliere,  after  the  expiration  of  a  notice,  tlie  landlord  gave  a  second 
notice,  "  I  do  hereby  require  you  to  quit  the  premises  which  you  now  hold  of 
me  within  14  days  from  this  date,  otherwise  I  shall  require  double  value,"  it 
was  ruled  that  the  latter  notice,  having  for  its  object  only  the  recovery  of  the 
double  value,  did  not  operate  as  a  waiver.  D(je  d.  Diyhij  v.  ,^teel,  3  Camp. 
117.  So,  where  no  notice  to  quit  was  necessary,  and  a  notice  was  given  "  to 
quit  the  premises  which  you  hold  under  me,  your  term  therein  having  long 
since  expired,"  the  court  considered  it  a  mere  demand  of  possession,  and  not 
a  recognition  of  a  tenancy.  Doe  d.  Godsell  v.  Inglis,  3  Taunt.  5-1.  And, 
where  a  landlord  gave  his  tenant  notice  to  quit,  but  promised  not  to  turn  him 
out  unless  the  premises  were  sold,  and  after  tlie  expiration  of  the  notice  to 
quit  tlie  premises  were  sold,  but  the  tenant  refused  to  deliver  up  the  posses- 
sion;  it  was  held,  that  the  promise  was  no  waiver  of  the  notice,  and  that  the 
refusal  of  the  tenant  made  liim  a  trespasser  from  the  expiration  of  the  notice. 
Whiteacre  d.  Bonit  v.  Symonds,  10  East,  13.  A  notice  may  be  waived  by  a 
tenant  who  gives  it,  as  well  as  ijy  a  landlord  ;  and  where  the  tenant  continues 
in  possession  after  the  expiration  of  the  notice,  under  an  alleged  custan,  it  is 
a  question  for  the  jury  whether  he  intended  to  waive  the  notice,  or  merely 
acted  in  pursuance  of  the  supposed  custom.  Jones  v.  Shears,  4  Ad.  &  E. 
832.  The  effect  of  waiving  a  notice  to  quit,  given  to  a  yearly  tenant,  is  to 
create  a  new  tenancv,  taking  effect  ou  the  expiration  of  the  old  one.  Taijleur 
V.  Wildin,  L.  R.,  3"Ex.  303. 

Notice  to  quit,  when  dispensed  with  hi/  disclaimer.'}  When  a  tenant 
from  year  to  year  has  attorned  to  another  person,  or  done  any  act  disclaiming 
to  hold  of  his  landlord,  or  has  in  any  way  put  him  at  defiance,  the  landlord 
may  treat  him  as  a  trespasser,  and  no  notice  to  quit  will  be  necessary. 
Throgmurtun  v.  Whelpdale,  B.  N.  P.  !)6  ;  Doe  d.  Jefferies  v.  Whittick,  Gow, 
195.  The  act  must  be  one  necessarily  inconsistent  with  the  relation  of 
landlord  and  tenant ;  thus,  where  a  tenant  from  year  to  year,  who  had 
concluded  a  bargain  for  the  purchase  of  the  property  from  his  landlord, 
provided  a  good  title  could  be  made,  refused  to  deliver  it  up  to  the  landlord  on 
demand,  saying,  "  he  had  bought  it  and  would  keep  it,  and  was  ready  to  i)ay 
the  money  ;  "  it  was  held  that  this  was  no  disclaimer,  as  it  was  a  claim  to 
purchase  consistent  with  tlie  continuance  of  the  tenancy  from  year  to  year 
in  tiie  meantime.  Doe  d.  Qraij  v.  Stanion,  1  M.  Sc  W.  (J95 ;  where  see 
the  previous  cases  reviewed.  So,  a  refusal  to  pay  rent  to  a  devisee  under  a 
contested  will,  the  tenant  declaring  that  he  was  ready  to  i^ay  the  rent  to  any 
person  entitled  to  it,  was  held  no  disclaimer.  Doe  d.  ]rilliams  v.  FcLsquali, 
Peake,  19G.  So,  where  rent  is  demanded  by  the  assignee  of  the  lessor, 
it  is  no  disclaimer  if  the  defendant  withhold  rent  while  he  is  lionestly 
inquiring  into  the  assignee's  title,  or  because  he  believes  himself  liable  to 
the   assignor.     Doe   d.    Willia/ns  v.    Cooper,  1  M.  &  Gr.  135.     Where  tlie 
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defendant,  who  had  been  a  weekly  tenant  to  M.  up  to  his  deatli,  paid  rent 
for  a  short  time  afterwards  to  a  person  who  claimed  to  be  M.'s  devisee,  but 
ceased  to  do  so  when  he  received  notice  of  the  plaintiffs  claim  to  it  as  heir- 
at-law,  and  on  being  applied  to  for  rent  by  the  plaintiff's  agent,  said  he 
would  pay  no  more  rent  till  he  knew  who  was  the  real  owner ;  this  was  held 
no  disclaimer.  Jones  v.  Mills,  10  C.  B.,  N.  S.  788;  31  L.  J.,  C.  P.  6G. 
But,  a  refusal  by  letter  to  pay  rent,  accompanied  with  a  statement  that 
all  connection  between  the  claimant  and  the  tenant  has  ceased,  and  that  he 
now  pays  rent  to  another,  is  a  disclaimer.  Doe  d.  Grubb  v.  Gruhh,  30 
B.  &  C.  81 G.  So,  where  the  tenant  says  to  the  landlord,  "I  have  no  rent 
for  you,  because  P.  has  ordered  me  to  pay  none,"  it  is  a  disclaimer.  Doe 
d.  WhiteJiead  v.  Pittman,  2  Nev.  &  M,  673,  So  a  letter,  disputing  the 
right  of  the  landlord  to  raise  the  rent  of  the  premises,  as  he  had  done  by 
notice  to  the  tenant,  coupled  with  an  offer  to  pay  the  customary  rent  of  lis. 
as  being  all  that  was  due,  is  a  disclaimer.     Vivian,  v.  Moat,  16  Ch.  D.  780. 

Where  the  defendant,  who  held  under  a  tenant  for  life,  received,  on 
his  death,  a  letter  from  the  plaintiff  claiming  as  heir  and  demanding  rent, 
to  which  the  defendant  answered  that  he  held  the  premises  as  tenant  to  S., 
that  he  had  never  considered  the  plaintitf  as  his  landlord,  that  he  should  be 
ready  to  pay  the  rent  to  any  one  who  siiould  be  proved  to  be  entitled  to  it, 
but  diat, -without  disputing  the  plaintiifs  pedigree,  he  must  decline  taking 
upon  himself  to  decide  upon  his  claim  without  more  satisfactory  proof 
in  a  legal  manner ;  it  was  held  the  plaintifl'  could  maintain  ejectment 
without  any  further  demand  or  notice.  Doe  d.  Calvert  v.  Froiud,  4  Bing. 
557.  The  lessee  for  j^ears,  under  a  lease  made  by  tenant  in  tail,  which  was 
not  binding  on  the  remainderman,  C,  refused,  on  demand,  to  pay  rent  to  C. 
after  the  lessor's  death,  alleging  that  another  person  was  entitled  whom 
he  was  willing  to  pay ;  it  was  held  that  this  disclaimer  enabled  C.  to  bring 
ejectment  without  notice  or  demand  of  possession ;  and  that  the  mere 
demand  of  rent  did  irot  make  a  tenancy  between  the  defendant  and  C. 
Doe  d.  FJiillips  V.  Boilings,  4  C.  B.  188.  Tenant  at  will  died,  and  his  heir 
entered  and  claimed  the  land  as  his  own ;  it  was  held  that  the  devisees  of  the 
lessor  might  eject  witliout  notice  or  demand.  Doe  d.  JJurqess  v.  Thompson, 
5  Ad.  &  E.  532. 

Tliough  a  mere  oral  disavowal  by  the  tenant  of  the  holding  under  tlic 
particular  landlord,  has  been  held  sufficient  disclaimer  to  dispense  with  a 
notice  to  quit,  in  the  case  of  a  tenancy  from  year  to  year  ;  see  per  Cur.  Doe 
d.  Orayx.  Stanion,  1  M.  &  W.  702  ;  an  oral  disclaimer  is  not  sufficient  to 
work  a  forfeiture  of  a  definite  term  of  years  under  a  lease  by  deed.  Doe 
d.  Graves  v.  Wells,  infra ;  nor  does  the  mere  act  of  paying  the  rent  to  a 
third  person  operate  as  a  forfeiture  of  a  lease;  Doc  d.  Dillon  v.  Parker, 
Gow,  180 ;  for  that  purpose  some  act,  such  as  delivering  up  possession  of 
the  premises  and  the  lease,  in  fraud  of  the  landlord,  to  one  claiming  under 
a  hostile  title,  may  be  sufficient.  Doc  d.  Kllerhrock  v.  Flynn,  1  C.  M.  &  It. 
137.  But,  that  case  was  put  in  Doe  d.  Graves  v.  Wdls,  10  Ad.  &  E.  427, 
as  proceeding  expressly  on  the  fraud  ;  and  in  tliis  last  case  it  was  held,  that 
a  definite  term  of  years  was  not  forfeited  by  an  oral  refusal  to  pay  rent, 
on  the  ground  that  the  land  belonged  to  the  tenant  and  not  to  his  lessor ; 
and  the  court  there  considered  a  disclaimer  by  a  yearly  tenant  to  be 
rather  evidence  of  a  determination  of  tlie  will,  and  so  a  dispensing  with 
a  notice  to  quit,  than  a  forfeiture!  of  the  estate;  and  per  Maule,  J.,  in 
I>oe  d.  Phillips  v.  Rollings,  4  C.  B.  102-3,  ''A  disclaimer  dispenses  with  a 
notice  to  quit  in  the  case  of  a  tenant  from  year  to  year,  who  is  otherwise 
entitled  to  such  notice.  Where  a  term  of  years  is  vested  in  a  party,  it  is 
contrary  to  the  Statute  of  Frauds  to  allow  the  term  to  be  divested  out  of  him 
by  matter  of  parol." 


Proof  of  Fniffiturp  (f  Ihe   Lnase.  1025 

Tlie  disclaimer  relied  u]X)n  must  Lie  iniur  tu  llio  date  of  the  writ,  hot  d. 
LeitHH  V.  Cawdor,  1  0.  M.  ifc  H.  oDS.  An  admission  nC  a  disclaimer  by  th«; 
tenant  in  jwssession  is  evidence  against  one  who  defends  as  his  landlord. 
Doe  d.  M(<i  V.  JAthcrhind,  \  Ad.  &  E.  78  1. 

Proof  (f  firfeiturt  of  tlw  /ease.]  Where  the  lessor  ])roceeds  on  a 
forleiture  of  the  lease,  he  must  prove  the  demise  and  the  fiirfeitiire 
incurred,  and,  in  general,  service  of  the  written  notice  required  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44:  &  45  V.  c.  41),  ss.  14  (1), 
G7,  post,  p.  102!». 

As  to  how  far  a  disclaimer  may  work  a  forfeiture,  vide  ante,  pp.  1023 
et  seq. 

The  right  of  re-entry  will  appear  on  proof  of  the  lea.se.  The  general  rule 
is,  that  a  clause  of  re-entry  is  to  be  construed  strictly ;  ])er  Ld.  Tenterden, 
C.J.,  T)oe  d.  Pallc  v.  Marchetti,  1  B.  &  Ad.  720  ;  and  a  question  njaj'  arise 
whether  from  its  form  it  extends  to  negative  as  well  as  aftirmative  covenants; 
see  S.  C,  and  Harman  v.  AiiisHe,  (1904)  1  K.  B.  G!i8,  C.  A.,  in  wliich  the 
earlier  cases  and  dicta  are  cited.  'J'lie  term  "perform"  will  apply  to  a 
negative  covenant.  S.  C.  Where  tlie  forfeiture  is  for  the  non-perf(jrmance  of 
a  Covenant,  the  burden  of  proof,  .ilthough  negative,  is  on  the  iilaintill". 
Doe  d.  Chandless  v.  llohson,  2  C.  &  P.  245;  Doe  d,  Jlridger  v.  Whitehead,  8 
Ad.  &  E.  571 ;  and  Toleniau  v.  Porthury,  L.  Pi.,  5  Q.  B.  288,  Ex.  Ch.,  cited 
ante,  p.  *Jo.  In  an  agreement  of  demise  it  was  "stipulated  and  conditioned 
that  the  tenant  should  not  assign,"  &c. ;  this  was  held  to  be  a  condition, 
for  the  breach  of  which  the  lessor  might  maintain  ejectment.  Doe  d. 
Herniiker  v.  Watt,  8  B.  &  C.  308;  wdiere  see  cases  cited  as  to  what  words 
create  a  condition  ;  see  also  ///  re  Prain,  L.  E.,  18  Eq.  389.  But  mere  words 
of  agreement  cannot  create  a  condition.  Crawlvij  v.  Price,  L.  Pi.,  10  Q.  B. 
302.  Where  the  lessee  underlet,  and  in  the  under-lease  there  was  a  proviso 
that,  in  case  of  a  breach  of  covenant,  the  lessee  and  lessor  might  enter,  it  was 
held  that  this  ])roviso  gave  a  separate  right  of  re-entry  to  the  lessee  or  lessor. 
Doe  d.  Bedford  v.  White,  4  Bins.  276.  See  Greenawaij  v.  Hart,  14  C.  B. 
340;  23  L.  J.,  C.  P.  115,  cited  ante,  p.  727. 

The  lessor  cannot  re-enter  after  he  has  parted  with  his  reveision,  Fenn  d. 
Maitheivs  v.  Smart,  12  East,  441;  Doe  d.  Marriott  v.  Edivards,  5  B.  &  Ad. 
10G5 ;  vide  ante,  p.  725.  But  where  a  termor  demised  for  the  whole  of 
his  term,  it  was  held  that  he  could  enter  on  a  forfeiture  for  a  breach  of 
condition.  Doe  A..  Freeman  v.  Batenian,  2  B.  &  A.  168,  following  Litt.  s. 
325 ;  Co.  Litt.  202  a ;  see  Hyde  v.  Warden,  3  Ex.  D.  72,  C.  A. 

By  the  32  H.  8,  c.  "34,  grantees  or  assignees  of  reversions  may  take 
advantage  of  conditions  of  re-entry  against  lessees,  their  assigns,  tSrc, 
"  for  non-payment  of  rent,  for  waste,  and  other  forfeiture."  The  condition 
must  be  ejusdem  generis  as  those  mentioned;  Co.  Litt.  215  b;  where  see 
further  on  this  statute.  It  applies  only  where  the  lease  has  been  created  by 
deed.  Vide  ante,  j).  349.  A  condition  not  to  assign  was  formerly  thought 
to  be  collateral ;  Pennant's  case,  3  Rep.  64  a  ;  Collins  v.  Silhje,  Stjics,  265; 
and  therefore  not  within  the  statute;  but  in  J.ucas  v.  Iloir,  '\\  Piaym.  250, 
this  was  doubted ;  and  it  has  since  been  held,  that  a  covenant  in  which 
tlie  assigns  arc  named,  not  to  assign  without  licence,  runs  with  the  land  ; 
Williams  V.  Earle,  L.  11.,  3  Q.  B.  739;  and  it  therefore  seems  that  the 
benefit  of  such  a  covenant  not  to  assign  will  run  with  the  reversion,  for 
whether  a  condition  or  a  covenant  runs  with  the  land  is  determined  on  the 
same  principles.  Jlorscii  Estate  v.  Steigcr,  (1899)  2  Q.  B.  79,  88,  per  C.  A. 
A  covenant  made  by  the  grantee  with  the  grantor  of  a  right  of  shooting  over 
certain  lands,  to  leave  the  land  at  the  end  of  the  term  stocked  with  game, 
runs  with  the  reversion;  Honker  v.   Clark,  L.  R.,  2  Q.  B.  200;  but  not  a 
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condition  of  foiTeiture  if  the  teuaut  of  the  hind  demised  is  convicted  of  an 
offence  under  the  Game  Acts.  Stevens  v.  Copp,  L.  R.,  4  Ex.  20.  As  to 
what  covenants  have  heen  hekl  to  run  with  the  reversion,  see  Chitty's  Stat. 
3rd  ed.  voh  ii.  1007,  (a);  5th  el.  vol.  vi.  tit.  Landlord  and  Tenant,  8  (q); 
Fleetwood  v.  HuU,  23  Q.  B.  U.  35 ;  Clegg  v.  Hands,  44  Ch.  D.  503,  C.  A. ; 
and  White  v.  Southend  Hotel  Co.,  (1897)  1  Ch.  767  ;  Manchester  Brewery 
Co.  V.  Coombs,  (1901)  2  Ch.  608  ;  Horseij  Estate  v.  Steiger,  ante,  p.  1025.  The 
act  applies  to  a  surrenderee  of  a  reversion  on  a  lease  of  copyholds  ;  Glover  v. 
Cope,  3  Lev.  326  ;  4  Mod.  80 ;  even  though  the  lease  be  invalid  ;  Whitton  v. 
FeacocJc,  3  Myl.  &  K.  325;  and,  of  incorporeal  hereditaments,  as  a  licence 
to  dig  for  minerals.  Martyn  v.  Williams,  1  H.  &  N.  817;  26  L.  J., 
Ex.  117  ;  Norval  v.  Pascoe,  34  L.  J.,  Ch.  82.  By  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  s.  10,  ante,  p.  724,  every 
condition  of  re-entry  made  after  Dec.  31st,  1881,  shall  be  annexed  to  the 
reversion  immediately  expectant  on  the  lease,  notwithstanding  severance  of 
such  reversion,  and  may  be  enforced  by  the  person  entitled  to  the  income 
of  the  land  leased.  See  Municipal,  &c.  Buildiny  Society  v.  Smith,  22 
Q.  B.  D.  70.  It  woidd  seem  not  to  be  necessary  for  such  person  to  have 
the  legal  reversion  by  interest  or  estoppel ;  nor  that  the  lease  should  have 
been  created  by  deed,  when  valid  if  by  parol.  It  must  appear  that  the 
forfeiture  accrued  after  the  plaintiff  became  assignee  of  the  reversion; 
for  a  right  of  entry  for  condition  broken  is  not  within  8  &  9  V.  c.  106,  s. 
6,  and  "does  not  lie  in  grant.  Hunt  v.  Bishop,  8  Exch.  675;  22  L.  J., 
Ex.  337  ;  and  see  Hunt  v.  Bernnant,  9  Exch.  635  ;  23  L.  J.,  Ex.  135,  Ex.  Ch. 
Such  a  right  is,  however,  devisable  by  will  under  stat.  1  V.  c.  26,  s.  3.  Where 
the  forfeiture  is  for  non-payment  of  rent,  it  nurst  be  proved  that  notice  of 
assignment  was  given  to  the  defendant  before  the  forfeiture  accrued  ;  Mallorys 
case,  5  Eep.  113  b;  Fraunces'  case,  8  Hep.  92  a;  S.  C,  sub  nam.,  Miller  v. 
Francis,  1  Godb.  279  ;  Co.  Litt.  215  b ;  but  such  notice  is  unnecessary  where 
the  forfeiture  is  for  any  other  cause.  Scalioch  v.  Harston,  1  C.  P.  D.  106.  A 
grantee  of  part  of  a  reversion  was  not  within  this  statute  ;  but  by  the  Law  of 
Property  Amemlment  Act,  1859, 22  &  23  V.  c.  35,  s.  3,  where  the  reversion  upon 
a  lease  is  severed,  and  the  rent  or  other  reservation  is  legally  apportioned,  the 
assignee  of  each  part  of  the  reversion  shall  in  respect  of  the  apportioned  rent, 
&c.,  allotted  or  belonging  to  him,  have  the  benefit  of  all  conditions  of  re-entry 
for  non-payment  of  the  original  rent,  &c.,  as  if  such  conditions  had  been 
reserved  to  him  as  incident  to  his  part  of  the  reversion,  in  respect  of  the 
apportioned  rent,  &;c.  And  now  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  V.  c.  41),  s.  12,  (1)  "  Notwithstanding  the  severance  by 
conveyance,  surrender,  or  otherwise,  of  the  reversionary  estate  in  any  land 
comprised  in  a  lease"  made  after  Dec.  31st,  1881  ;  see  sect.  12  (2);  "and 
notwithstanding  tlie  avoidance  or  cesser  in  any  other  manner  of  the  term 
granted  by  a  lease  as  to  part  only  of  the  land  comprised  therein,  every 
condition  or  right  of  re-entry,  and  every  othei-  condition,  contained  in  the 
lease,  shall  be  apportioned,  and  shall  remain  annexed  to  the  severed 
parts  of  the  reversionary  estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  terra  whereon  each  severed  ]iart  is  reversionary,  or  the 
term  in  any  land  which  has  not  been  surrendered,  or  as  to  which  the 
term  lias  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner 
as  if  the  land  comprised  in  each  severed  part,  or  the  laud  as  to  which  the 
term  remains  subsisting,  as  the  case  may  be,  li:id  alone  originally  been 
comprised  in  the  lease." 

Ri'-entry  fur  non-pay ninit  of  rent.']  If  the  proceeding  be  at  comninn  law 
on  a  condition  of  re-entry  for  non-payment  of  rent,  there  must  be  a  demand 
by  the  landlord,  or  his  agent  duly  authorized,  of  the  precise  rent  due  and 
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payaltlc  to  savo  tlic  forfeiture,  on  the  exact  day  on  whicli  it  so  became  duo 
and  payable,  at  the  ])roper  ])hice  of  jjayment,  at  a  convenient  liour  l)efore  and 
at  sunset.  1  Wnis.  Saund.  287  et  sei/.  (IG);  Doe  d.  WhecMon  v.  J'anI,  3 
C,  &  P.  G13;  //{■//  V.  KeiiipshdU,  7  C.  15.  1)75;  Acocks  v.  Phillips,  5  H.  &  N. 
183;  Jliirn/  v.  Glover,  10  Ir.  C.  L.  W.  113,  C.  P.  Wliere  the  agent  has  liis 
authority  with  him  he  need  not  produce  it  unlesK  asked  for.  lioe  d.  Wist 
V.  Daris,  7  East,  303.  Where  the  rent  is  payable  quarterly  the  demand 
must  be  conGned  to  the  last  quarter's  rent.  Bued.  ]\^eeldo7i  v.  Paul,  supra ; 
Scot  V.  Scot,  Cro.  Eliz.  73.  'i"he  demand  must  be  made  at  the  place  where 
the  rent  is  made  pavable,  if  sucli  be  named.  Buskin  v.  Edmunds,  Id.  -115; 
Jiornuffhe's  cfise,  4  Eei).  72.  If  no  such  place  be  named,  then  it  must  be  made 
on  the  land,  at  the  most  notorious  place  of  it ;  therefore,  if  there  be  a  dwelling- 
house,  it  must  be  made  there,  at  the  front  door.  1  Wms.  Saund.,  suprn. 
These  formalities  may,  however,  be  dispensed  with  by  ex])r('ss  stipulation  in 
the  lease.  Doe  d.  llarris  v.  Mastn-s,  2  15.  &  C.  490;  see  PhiUijis  v.  liridf/e, 
L.  R.,  1)  C.  P.  48.  And  by  the  C.  L.  P.  Act,  1852,  s.  210  (making  similar 
provisions  to  those  contained  in  4  G.  2,  c.  28,  s.  2),  where  half  a  years  rent 
shall  he  in  arrear,  and  the  landlord  to  whom  the  same  is  due  hath  riglit  by 
law  to  re-enter  for  the  non-payment,  tlie  landlord  may,  without  any  foraial 
demand  or  re-entry,  serve  a  writ  in  ejectment;  or,  in  case  it  cannot  be  served, 
or  no  tenant  be  in  possession,  affix  a  copy  thereof  upon  the  door  of  some 
messuage,  or  if  the  ejectment  be  not  for  a  messuage,  upon  some  notorious 
place  of  the  lands,  &c. ;  and  such  affixing  shall  be  deemed  legal  service 
thereof;  which  service  or  aflixing  shall  stand  in  the  j^lace  of  a  demand  and 
re-entry;  and  in  the  case  of  judgment  against  the  defendant  for  non-appear- 
ance, if  it  shall  be  made  appear  to  the  court  where  the  said  action  is  pending 
by  affidavit,  or  be  proved  upon  the  trial,  in  case  the  defendant  a]ipears, 
that  half  a  year's  rent  was  due  before  the  said  writ  was  served,  and  tliat  no 
sufficient  distress  was  to  be  found  on  the  demised  premises  countervailing  the 
arrears  thm  due,  and  that  the  lessor  iiad  power  to  re-enter,  m  such  case  the 
lessor  shall  recover  judgment  and  execution,  as  if  the  rent  in  arrear  had  been 
legally  demanded  and  a  re-(intry  made ;  and  if  judgment  be  recovered,  and 
execution  to  be  executed  thereon,  without  the  payment  by  the  lessee  of  the 
rent  and  arrears  and  costs,  or  without  proceeding  for  relief  in  equity  (or,  at 
common  law  ;  see  C.  L.  P.  Act,  I8i;0,  s.  1,  post,  p.  1034),  within  six  months 
after  execution  executed,  tlien  the  lessee  and  his  assigns,  iVc,  shall  be  barred 
and  foreclosed  from  all  relief  in  law  or  equity,  other  than  proceedings  in 
error,  and  the  landlord  shall  from  thenceforth  hold  the  demised  premises 
discharged  from  such  lease.  It  seems  that,  by  Rules,  1883,  0.  ix.  r.  2,  the 
writ  must  now  be  served  personally  unless  an  order  for  substituted  service 
has  been  obtained,  or  (r.  'J)  unless  tlien;  is  vacant  possession,  and  service  can 
only  be  effected  by  posting  u]i  a  copy  of  the  writ  on  the  premises. 

I'nder  this  statute  the  landlord  nmst  be  prepared  with  evidence  of  the 
right  of  re-entry ;  the  service  of  the  writ,  or  the  affixing  oi  a  copy  of  it,  &c., 
that  half  a  year's  rent  was  in  arrear;  and  that  no  sufficient  distress  was 
found  on  the  premises.  The  plaintiff's  title  accrues  on  the  day  when  the 
forfeiture  would  have  been  com[)lete  at  common  law,  and  the  date  ot  the  writ 
must  be  subsequent  to  that  day.  Boe  d.  Lawrence  v.  Shawcross,  3  B.  &•  C. 
752.  It  seems  that  it  must  appear  that  the  landlord  had  power  to  re-enter  in 
respect  of  the  non-payment  of  half  a  year's  rent  remaining  actually  due; 
Cotesworth  v.  Spokes,  10  C.  P.,  N.  S.  103,  112 ;  30  L.  J.,  C.  P.  220,  229,  cited 
further,  post,  \\  1033  ;  at  the  time  of  issuing  the  writ.  Boe  d.  Bixon  v.  Roe, 
7  C.  B.  134.  The  receiver  or  agent  of  the  landloril  who  has  been  in  the  habit 
of  receiving  rent  on  behalf  of  the  latter,  is  conqK'tent  to  prove  the  non-i)ayment. 
Boe  d.  Charles  v.  Roe,2  Dowl.  752.  The  insufficiency  of  the  distress  must  be 
proved.     y>ot'd.  Forsdr  v.  Waudlass,  7  T.  K.  U7.     It  is  sufficient  jirimd  facie. 
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to  prove  tliat  there  was  no  sufficient  distress  ou  the  premises  ou  a  certain  da}' 
between  tlie  day  when  the  rent  became  iu  arrear  and  the  service  of  the  writ. 
Doe  d.  SmeU  v.  Fucliau,  15  East,  286.  And,  no  sufficient  distress  is  "  to  be 
found  on  the  premises,"  unless  the  goods  are  so  visibly  there  that  a  broker, 
using  reasonable  diligence,  would  find  them  so  as  to  be  able  to  distrain.  Doe 
d.  Haverson  v.  Franks,  2  Car.  &  K.  078.  It  must  appear  that  every  part  of 
the  premises  has  been  searched  ;  Hees  d.  Powell  v.  Kin<j,  cited  2  B.  &  B.  514  ; 
Forrest,  19  ;  unless  the  tenant' has  prevented  the  landlord  from  having  access 
to  the  premises,  as  by  lockino;  the  door :  for  a  distress,  which  cannot  be  made 
without  a  trespass,  is  no  available  distress  within  the  act.  Per  Ld.  Tenterden, 
C.J.,  Doe  d.  Chippendale  v.  Dyson,  M.  &  M.  77 ;  andjjer  Martin,  B.,  Hammond 
V.  Mather,  3  F.  &  F.  151.  In  such  a  case  it  will  be  enough  to  swear  to  a 
belief  Ihat  there  was  no  sufficient  distress  on  the  premises.  Doe  d.  (Jox  v. 
Boe,  5  D.  &  L.  272.  So,  if  part  of  the  premises  have  been  deserted  by  the 
tenant,  and  a  person  have  been  put  iu  by  the  landlord  to  take  care  of  it, 
proof  that  there  was  no  available  distress  on  that  part  of  the  premises,  when 
so  taken  possession  of  by  the  landlord,  and  no  sufficient  distress  on  the  rest  of 
the  i^remises  at  the  time  of  the  distress,  is  sufficient  evidence  to  maintain  the 
action.  Wheeler  v.  Stevenson,  6  H.  &  N.  155 ;  30  L.  J.,  Ex.  46.  And  it  would 
seem  that  proof  that  more  than  half  a  year's  rent  is  due,  and  that  no  sufficient 
distress  countervailing  all  the  arrears  is  to  be  found,  will  enable  the  landlord 
to  avail  himself  of  the  statute.  Cross  v.  Jordan,  8  Exch.  149;  22  L.  J., 
Ex.  70;  overruling  Doe  d.  Powell  v.  Boe,  9  Dowl.  548.  In  considering  the 
sufficiency  of  a  distress  ou  the  premises,  those  goods  which  cannot  be  legally 
seized,  must  not  be  taken  into  account;  as  to  wliat  goods  are  so  privileged, 
vide  ante,  pp.  903  et  seq. ;  the  provisions  of  the  stat.  34  &  35  V.  c.  79, 
protecting  lodgers'  goods,  often  create  great  difficulty  iu  ascertaining  whether 
there  is  a  sufficient  distress  on  tlio  premises  or  not.  Vide  ante,  pp.  904,  905. 
As  to  sufficiency  of  distress  and  legitimate  charges  for  keeping  possession,  in 
the  case  of  growing  crops,  see  £x  pte.  Arnison,  L.  II.,  3  Ex.  50. 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the  rent  was  iu  arrear 
21  days  al'ter  the  day  on  which  it  was  due,  "being  lawfully  demanded,''  it 
was  held  to  be  within  the  statute,  and  that  it  was  unnecessary  to  prove  an 
actual  demand.  Doe  d.  Scholefield  v.  Alexander,  2  M.  &  S.  525;  accord.  Due 
d.  Shreivsbury,  El.  of  v.  Wilson,  5  B.  &  A.  303.  But,  if  the  proviso  in  the 
lease  do  not  avoid  it,  as  where  the  right  of  re-entry  is  to  hold  till  the  arrears 
are  paid,  the  statute  does  not  apply,  and  the  common  law  forms  must  be 
adhered  to.  Doe  d.  Dorke  v.  Btrwditch,  8  Q.  B.  973.  But,  quxre  whether 
any  demand  was  there  necessary  at  common  law,  as  it  was  not  a  case  of 
foifeiture.  Sec  Doe  d.  Uiass  v.  Jlorsley,  1  Ad.  &  E.  700.  In  that  case  a 
rent-charge  was  granted,  with  power  to  the  grantee,  in  case  the  rent  should 
be  in  arrear  for  a  certain  time,  to  enter  and  enjoy  the  lands  charged,  and  to 
receive  the  rents,  e^'c,  for  his  own  use,  until  satisfaction  of  the  arrears,  and  it 
was  held  that  the  grantee  might,  upon  the  rent  becoming  in  arrear,  maintain 
ejectment  against  the  terre-tenant  without  proof  of  a  previous  demand  of  the 
rent.  "Where  rent  is  payable  "on  the  usual  quaiter-days  and  always,  if 
i-equired,  in  advance,"  a  demand  must,  it  seems,  be  made  before  enforcing  any 
remed}^  for  non-jjnvment  of  rent  in  advance.  7..  <&  Westminster  Loan  Co.  v. 
J..  &  N.  W.  By.  Co.,  (1893)  2  Q.  P..  49,  cMaA  post,  p.  1080. 

Where  the  plaintiif  is  the  assignee  of  the  reversion  he  must  show  that  the 
defendant  had  notice  of  the  assignment  before  action  brought.  Vide  ante, 
p.  1026. 

The  right  of  )-e-entry  for  non-]\avment  of  rent  is  not  affected  by  the 
Stat.  44  &  45  Y.  c.  41,  s.  14  {post,  p.  1029),  see  sub-sect.  8. 

Bc-cntry  fur   other   hreaches   of   condition.']       Vide   sub    til..   Action    on 
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Covenants  relating  to  Land,  ante,  jip.  731  et  scj.,  where  the  most  usual 
breaches  of  covenant,  and  proofs  of  them,  are  noticctl ;  the  lease  usually 
contains  a  condition  of  re-entry  on  the  breach  of  any  of  tlic  covenants.  As 
to  the  onus  of  proof,  vide  ante,  pp.  D-1,  i)5. 

By  tlie  Conveyancing  and  Law  of  Property  Act,  1881  (41  vfc  45  V.  c.  41), 
8.  14  (1),  "A  right  of  re-entry  or  forfeiture,  under  any  jjroviso  or  stipulation 
in  a  lease,  for  a  breacli  of  any  covenant  or  condition  in  the  lease,  sliall  not  be 
enforceable,  by  action  or  otherwise,  unless  and  until  the  lessor  serves  on  the 
lessee  a  notice  specifying  the  particular  breach  complained  of  and,  if  the 
breach  is  caimble  of  remedy,  re(|uiring  the  lessee  to  reme<ly  the  breach,  and, 
in  any  case,  requiring  the  lessee  to  make  compensation  in  money  for  tiie 
breach,  and  the  lessee  tails,  within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable  compensatiou 
in  money  to  the  satisfaction  of  the  lessor,  lor  the  breach."  A  lease  here 
"includes  an  original  or  derivative  under-lease,  also  a  grant  at  a  fee-farm 
rent,  or  securing  a  rent  by  condition"  (sub-sect.  3),  and  "a  lease  limited  to 
continue  as  long  only,  as  the  lessee  abstains  from  committing  a  breach  of  cove- 
nant" (sub-sect.  o).  The  section  ai)plies,  although  the  jnoviso  for  re-entry 
is  inserted  in  pursuance  of  the  directions  of  a  statute  (sub-sect.  4).  But  by 
sub-sect.  G,  "  This  section  does  not  extend  (i.)  to  a  covenant  or  condition 
against  the  assigning,  underletting,  parting  with  the  possession,  or  disposing 
of  the  land  leased,  r>r  <o  a  condition  fur  forfeiture  on  thehankruptcij  of  the 
lessee,  or  on  the  taking  in  execution  of  the  iesso7'''s  interest,"  vide  jiost, 
p.  1030,  "  or  (ii.)  in  the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to,  or  inspect  books,  accounts,  records, 
weighing  machines,  or  other  things,  or  to  enter  or  insi-»ect  the  mine  or  the 
workings  thereof."  Nor  does  it  "affect  the  law  relating  to  re-entry  or 
forfeiture  or  relief  in  case  of  non-payment  of  rent "  (sub-sect.  8).  This  section 
ajiplies  to  leases  made  either  before  or  after  the  commencement  of  this  act,  and 
shall  have  effect  notwithstanding  any  stipulation  to  the  contrary  (sub-sect.  9). 
On  sub-sect,  (i,  see  Ex  jjfr.  (loidd,  and  dcnth'  v.  Faulkner,  iwst,  p.  1031. 

By  sect.  2  (xv.)  "  r)ankrnptcy  includes  liquidation  by  arrangement,  aud 
any  other  act  or  proceeding  in  law  having,  under  any  act  for  the  time  being 
in  force,  effects  or  results — similar  to  those  of  bankruptcy  ;  and  bankrupt  has 
a  meaning  corresponding  with  that  of  bankru])tcy." 

By  Sect.  G7  (1),  "  anj'  notice  required  or  authorized  by  this  act  to  be  served 
shall  be  in  writing."  It  shall  be  sufficient  although  only  addressed  to  the 
lessee  by  that  designation,  "  witliout  his  name,  or  generally  to  the  persons 
interested,  without  any  name,  and  notwithstanding  that  any  person  to  be 
aflected  by  the  notice  is  absent,  imder  disability,  unborn,  or  xmascertained  " 
(sub-sect.  2).  It  "  shall  be  sufliciently  served  on  the  lessee  if  left  at  his  last 
known  place  of  abode  or  business  in  the  United  Kingdom  "  or  "  is  affixed,  or 
left  for  him  on  the  land,  or  any  house,  or  building  comprised  in  the  lease, 
or  in  case  of  a  mining  lease,  is  left  for  him  at  the  office,  or  counting-house  of 
the  mine"  (sub-sect.  3),  or  "'if  it  is  sent  by  post  in  a  registered  letter, 
addressed  to  the  lessee"  .  .  .  "'by  name,  at  the  aforesaid  place  of  abode,  or 
business,  office,  or  counting-house,  and  if  that  letter  is  not  returned  through 
the  post-office  undelivered  ;  and  that  service  shall  be  deemed  to  be  made  at 
the  time  at  which  the  registered  letter  would  in  the  ordinary  course  be 
delivered  "  (sub-sect.  4). 

Sect.  14  does  not  extend  to  an  agreement  for  a  lease  of  which  the  tenant  is 
not  entitled  to  specific  performance,  although  rent  has  been  paid  thereumler. 
Sivain  v.  Atjres,  20  Q.  B.  D.  585;  21  Id.  289,  C.  A.  But  now  by  the 
Conveyancing  and  Law  of  Property  Act,  1892  (55  Sc  5G  V.  c.  13)  (which  by 
sect.  1  is  to  be  read  with  44  &  45  V.  c.  41),  s.  5,  "lease"  or  "  under-lease" 
in  44  &•  45  V.  c.  41,  s.  14,  supra,  includes  an  agreement  for  a  lease  or 
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under-lease  where  the  lessee  or  imder-lessee  "  has  become  entitled  to  have 
his  lease  granted;"  and  "'under-lessee'  shall  include  any  person  deriving 
title  under  or  from  an  under-les?ee." 

In  cases  in  which  sect.  14  applies,  it  prevents  a  lessor  from  recovering 
possession  peaceably,  if  he  have  not  given  notice  under  the  section.  Xx  pte. 
LoveU,  (1901)  2  K.  B.  16. 

The  "particular  breach"  must  be  stated  in  the  notice  with  sufficient 
particularity  to  enable  the  lessee  to  know  of  what  complaint  is  made,  and 
to  remedv  it  before  action.  Fletcher  v.  Nokes,  (1897)  1  Ch.  271.  See  also 
In  re  Serle,  (1898)  1  Ch.  652;  and  Jacoh  v.  Doion,  (1900)  2  Ch.  156.  _  This 
expression  "  means  the  neglect  to  deal  with  the  condition  of  the  premises  so 
pointed  out,  and  not  merely  failure  to  comply  with  the  covenants  of  the 
lease,"  per  Collins,  L.J.,  in  Pentoa  v.  Barnett,  (1898)  1  Q.  B.  276,  281. 
Thus,  where  a  lease  contained  a  general  covenant  to  reimir,  and  also  a 
covenant  to  repair  after  three  months'  notice,  and  the  lessor  gave  a  notice  under 
the  act  to  repair  within  three  months,  it  was  held  he  could  recover  possession  in 
respect  of  non-repair  between  the  expiration  of  the  notice  and  the  date  of  writ 
without  a  fresh  notice.  S.  C.  It  is  sufficient  if  the  notice  be  good  in  part, 
although  it  also  contain  claims  which  cannot  be  enforced,  Lock  v.  Pearce, 
infra;  or  allege  breaches  which  are  not  proved,  PanneJl  v.  City  of  London 
Brewery  Co.,  (1900)  1  Ch.  496.  As  to  what  is  a  reasonable  time  to  give  in 
the  notice,  see  Horsey  Estate  v.  Steiger,  infra. 

Xo  claim  lor  compensation  in  money  need  be  made  in  the  notice  under 
sect.  14  (I),  w^here  the  landlord  does  not  seek  such  compensation.  IjOcJc  v. 
Pearce,  (1893,  2  Ch.  271,  C.  A.  Reasonable  compensation  in  money  does  not 
include  a  survej^or's  fee  for  the  examination  of  the  premises,  for  sect.  14  (1) 
does  not  extend  the  landlord's  rights.  Slcinners'  Co.  v.  Knight,  (1891)  2  Q.  B. 
542,  C.  A.  Now,  however,  see  55  &  56  V.  c.  13,  s.  2  (1),  cited pos<,  p.  1035. 
By  LL  sect.  2  (2),  the  44  &  45  V.  c.  41,  s.  14  (6),  ante,  p.  1029,  is  to  apply 
to  the  cases  therein  stated  in  italics,  "  only  after  the  expiration  of  one  year 
from  the  date  of  the  bankruptcy,  or  taking  in  execution,  and  provided  the 
lessee's  interest  be  not  sold  within  such  one  year,  but  in  case  the  lessee's 
interest  be  sold  within  such  one  year,  sub-sect.  6  shall  cease  to  be  applicable 
thereto."  But  by  55  &  56  V.  c.  13,  s.  2  (3),  Id.  s.  2  (2),  "  is  not  to  apply  to 
any  lease  of  — (a.)  agricultural  or  pastoral  land :  (h.)  mines  or  minerals  :  (c)  a 
house  used  or  intended  to  be  used  as  a  public-house  or  beershop :  {d.)  a 
house  let  as  a  dwelling-house,  with  the  use  of  any  furniture,  books,  works 
of  art,  or  other  chattels  not  being  in  the  nature  of  fixtures :  (e.)  any  property 
with  respect  to  which  the  personal  qualifications  of  the  tenant  are  of 
importance  for  the  preservation  of  the  value  or  character  of  the  jn-operty, 
or  on  the  ground  of  neighbourhood  to  the  lessor,  or  to  any  person  holding 
under  him." 

'J'he  reservation  of  an  additional  rent,  on  breach  of  a  covenant,  does  not, 
unless  such  rent  has  been  paid,  jjrevent  the  lessor  from  enforcing  a  condition 
for  re-entry  on  breach  of  tlie  covenant.  Weston  v.  Metrop.  Asylum, 
9  Q.  B.  D.  404,  C.  A.  In  a  lease  to  a  company,  under  a  proviso  for  re-entry 
if  the  lessees  "  shall  be  wound  up  voluntarily,  or  by  compulsion,  or  otherwise, 
under  the  jirovisions  of  any  Act "  of  Parliament,  the  landlord  may  re-enter  on 
the  making  of  the  winding-up  order,  Geueral  Share  &  Trust  Co.  v.  Wet/ey 
Brick  &  Pottery  Co.,  20  Ch.  I).  260,  C.  A.;  even  although  the  company 
be  solvent  and  the  liquidation  be  for  the  ])urpose  of  reconstruction  or  amalga- 
mation only.  JJorsey  Estate  v.  Sfeiger,  (1899)  2  Q.  B.  79,  C.  A. ;  Fryer  v. 
Ewart,  (1902)  A.  C.  187,  I).  P.  Such  liquidation  is  within  44  &  45  V.  c.  41, 
ss.  2  (xv.),  14  (6)  ante,  p.  1029,  S.  CC.  As  to  what  constitutes  it,  see  In  re 
S.  African,  (fee.  Storage  Co.,  (1904)  2  Ch.  268.  A  proviso  in  a  lease  made  in 
1880,  that  a  term  should  cease  in  case  the  lessee  should  file  a  ])etition  in 
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liquidation,  is  broken  by  the  lessee  presenting  a  bankrui)tcy  petition  under  the 
Bankruptcy  Act,  1883.  Kx  ptc.  Gould,  13  Q.  B,  \).  454.  Such  a  breach  was 
held  not  to  be  within  tlie  protection  <;f  the  Conveyancing,  itc.  Act,  1881,  s.  14, 
aiit<:,  p.  lOliO,  soiihft:  by  reason  of  sub-sect.  6.  S.  C.  JUit  now  see  55  it  56 
V.  c.  13,  8.  2  (2),  ante,  p.  1030,  the  effect  of  which  is  in  other  than  tlie  cases 
excepted  by  Id.  s.  2  (3),  siqmi,  to  take  the  case  of  forfeiture  on  bankruptcy,  itc, 
out  of  41  &  45  V.  c.  41,  s.  14  (G),  for  the  jieriod  of  one  year  from  tlie  date  of  tlic 
bankruptcy,  &c.,  so  that  within  that  period  notice  of  the  broach  must,  under 
Id.  s,  14  (1),  ante,  p.  102i»,  be  given  prior  to  action.  J/orsii/  Estate  Co.  v.  Steif/tr, 
a)de,\\  1030.  Where  a  lease  containing  a  condition  of  re-entry  on  the  bank- 
ruptcy of  the  lessee  D.,  or  his  assigns,  has  been  assigned,  there  is  no  forfeiture 
on  the  subsequent  bankruptcy  of  D.,  as  the  condition  has  reference  only  to  the 
person  then  owning  the  term.  Smith  v.  Grouoic,  (1891)  2  Q.  B.  3iM.  As 
to  the  effect  of  annulment  of  the  bankruptcy,  vide,  Id.  p.  '.','.)8,  per  Wriglit,  J. 
The  notice  under  sect.  14  (1)  must  be  served  on  the  lessee,  altiiough 
he  has  executed  a  deed,  declaring  that  he  stood  possessed  thereof  for  K.,  a 
trustee  for  his  creditors,  and  K.  has  entered  into  jDossession.  Gentle  v. 
Faulkner,  (I'JOO)  2  Q.  B.  267,  C.  A.  Where  the  real  object  of  the  action  is 
not  to  recover  possession,  but  to  enforce  the  jierformance  of  the  lessee's 
covenant  to  rei)air,  it  is  not  necessary  to  make  defendants,  his  weekly  tenants 
who  are  in  occupation.     Geeii  v.  Ilirriixj,  (I'.lOo)  1  K.  15.  152,  C.  A. 

Where  a  licence  has  been  granted  to  assign,  &c.,  all,  or  anv  part  of  the 
demised  i)remises,  this  formerly  put  an  end  entirely  to  the  condition  not  to 
assign  and  to  the  clause  of  re-entry :  Duiiqx/r's  case,  4  Rep.  115)  b;  1  Smith's 
L.  C. ;  but  by  the  22  &  23  V.  c.  35,  ss.  1,  2,  a  licence  to  assign  or  do  any 
other  act  only  o])erate3  for  the  particular  purpose  expressed  in  it,  and  the  con- 
dition and  right  of  re-entry  remain  as  to  all  other  or  subsequent  breaches. 
See  Eyton  v.  Jones,  21  L.  T.,  78U,  H.  T.,  1870,  C.  P.  In  the  absence  of  an 
express  provision  to  tlie  contrary,  the  onlj"^  charge  payable  for  a  licence  to 
assign,  is  a  reasonable  sum  for  expenses,  55  &  56  V.  c.  13,  s.  3.  See  In  re 
Cosh's  Contract,  (1897)  1  Ch.  9,  C.  A.;  and  Waite  v.  Jennimjs,  (1906)2 
K.  B.  11,  C.  A.  As  to  jirotection  to!  purchaser  against  prior  breach  of 
covenant  to  insure,  by  production  to  him  on  purchase,  of  receipt  for  rent,  see 
22  &  23  V.  c.  35,  s.  8. 

Forfeiture  waived.}  Where  the  lease  is  voidable  on  breach  of  covenant  or 
condition,  at  election,  and  not  absolutely  void,  the  defendant  may  show  that 
the  forfeiture  has  been  waived.  A  lease  conditioned  to  be  void  for  the  benefit 
of  one  party  is  voidable  only  at  the  election  of  that  party ;  therefore  a  lease, 
with  condition  that  ui>on  the  breach  of  some  covenant  by  the  lessee,  it  "  shall 
be  to  all  intents  and  purposes  void,"  is  voidable  only  at  the  option  of  the 
lessor.  liede  v.  Farr,  6  M.  &  S.  121 ;  Doe  d.  Bri/an  v.  Jkincks,  4  B.  &  A. 
401 ;  see  also  Davenport  v.  Beg.,  infra.  And  this  option  must  be  manifested 
by  some  act,  Roherts  v.  Davey,  4  B.  &  Ad.  664.  And,  in  the  case  of  a 
freehold,  1  Wms.  Saund."  217  d,  (16) ;  or  of  a  lease  for  j'eais,  where  the 
proviso  making  the  lease  void  contains  in  addition  the  words,  "and  it  shall 
be  lawful  for  the  landlord  to  re-enter ; "  Arnshy  v.  Woodward,  6  B.  &  C.  519  ; 
that  act  must  be  a  re-entry.  I5ut  no  actual  entry  is  necessary,  the  bringing 
ejectment  is  sufficient.  See  cases  cited  1  Wms.  Saund.  287  d,  (16).  If, 
before  declaring  such  option,  the  landlord,  with  notice  of  the  forfeiture,  accejit 
rent  accruing  since  the  forfeiture,  it  is  a  waiver.  Goodriyht  d.  Walter  v. 
Davids,  Gowy.  803;  Arnshy  v.  Woodward,  supra.  And  this,  although  he 
declares  that  he  accepts  the  money,  not  as  rent,  but  as  compensation,  provided 
the  lessee  declares  that  ho  pays  it  as  re)it ;  and  a  protest,  that  he  does  not 
take  it  as  a  waiver,  is  inoperative.  Davenport  v.  Beg.,  3  Ap.  Ca.  115,  J.  C. ; 
Croft  V.  Lundey,  5  E.  ifc  B.  648;  25  L.  J.,  Q.  B.  73.    And,  it  is  not  necessary 
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that  he  should  know  of  every  specific  act ;  for  a  waiver  as  to  one  act  specifi- 
cally known,  will  be  a  waiver  as  to  all  of  the  same  class.  S.  C.  But,  if  at  the 
time  he  accepted  the  rent  he  were  ignorant  of  the  forfeiture,  the  acceptance 
is  no  wai  ver.  Roe  d.  Gregsoa  v.  Harrison ,  2  T.  E.  425.  Notice  of  the  forfeiture 
is,  therefore,  a  material  and  issuable  fact.     Pennant's  case,  3  Rep.  64  b. 

In  Due  d.  iVos/i  v.  Birch,  1  M.  &  W.  408,  Parke,  B.,  expressed  a  decided 
opinion  (although  it  was  not  necessary  for  the  decision  of  the  case),  that 
an  absolute  imqualified  demand  of  subsequent  rent  would  amount  to  a 
waiver  of  the  forfeiture  ;  and  this  was  cited  with  approbation  in  Bendy  v. 
NichoII,  4  C.  B.,  N.  S.  376 ;  27  L.  J.,  C.  P.  220 ;  in  which  it  was  held  that 
bringing  an  action  for  such  rent  is  a  waiver,  as  was  held  also  in  Roe  d. 
Crompton  v.  Minsludl,  B.  N.  P.  96  c.  See  also  Oreen's  case,  infra. 
The  acceptance  of  rent  from  an  insolvent  after  his  discharge  was  a  waiver 
of  the  forfeiture  by  insolvency ;  and  the  non-payment  of  a  sclieduled  debt 
due  to  the  lessor  was  not  a  continuing  insolvency.  Doe  d.  Gatehouse  v. 
Rees,  4  N.  C.  384.  The  acceptance,  after  the  forfeiture,  of  rent  due  before, 
is  not  a  waiver ;  Green's  case,  Cro.  Eliz.  3 ;  but,  if  the  receipt  for  such 
rent  describe  the  lessee  as  tenant,  that  is  sufficient  evidence  of  a  waiver. 
S.  C.  And,  though  some  positive  act  is  necessary,  and  merely  lying  by 
and  witnessing  a  "^forfeiture  is  not  a  waiver;  Doe  d.  Shejipard  v.  Allen,  o 
Taunt.  78 ;  yet,  if  the  landlord  by  thus  lying  by,  or  by  other  act  or  word, 
cause  the  lessee  to  believe  that  the  tenancy  is  treated  as  still  subsisting,  the 
landlord  cannot  afterwards  avail  himself  of  the  forfeiture.  See  per  Mansfield, 
C.  J.,  S.  C.  ;  the  judgments  in  Ward  v.  Day,  4  B.  &  S.  337 ;  33  L.  J.,  Q.  B. 
3;  and  S.  C.  in  JEx.  Ch.,  5  B.  &  S.  362;  33  L.  J.,  Q.  B.  255;  and  Gree>rs 
case,  supra.  Where  the  proviso  avoided  the  lease  by  neglect  of  repairs  three 
months  after  notice  to  do  them,  and  notice  was  given  accordingly  on  Jan. 
6th,  receipt  of  rent  duo  on  Mar.  25th  was  held  no  waiver.  Doe  d.  Rankin  v. 
Brindley,  4  B.  &  Ad.  84,  86. 

At  common  law  a  distinction  has  been  taken  between  the  effect  of  a 
receipt  of  rent  and  a  distress  as  a  waiver  of  a  forfeiture  ;  and  a  distress  made 
after  tiie  forfeiture  had  accrued,  whether  for  rent  due  before  or  after  the 
forfeiture,  was  a  waiver,  inasmuch  as  a  distress  could  not  be  made  at 
common  law  after  the  tenancy  had  determined ;  and  therefore  by  distraining, 
the  lessor  confirmed  the  continuance  of  the  tenancy  up  to  the  time  of  taking 
the  distress.  See  14  Ass.  pi.  10  ;  Co.  Litt.  211  b  ;  Green's  case,  Cro.  Ehz.  3  ; 
3  Eep.  64  b;  Plowd.  133;  and  Iloll.  Abr.  Confirmation  (B),  pi.  2;  Viner, 
Abr.  Confirmation  (B),  pi.  2.  The  stat.  8  A.  c.  18  (c.  14,  Huff.),  which 
(sects.  6,  7,  post,  p.  1081)  allows  a  distress  within  six  months  of  the 
determination  of  the  tenancy  if  the  tenant  remain  in  possession,  makes 
no  dilference  in  respect  of  distresses  taken  within  six  months  of  the 
forfeiture  accruing,  for  rent  due  before  the  forfeiture,  as  the  sections  apply 
only  where  the  term  expires  by  cflhixion  of  time,  or  notice  to  quit;  and  not 
where  it  is  determined  by  disclaimer  or  forfeiture.  Doed.  David  v.  Williams, 
7  C.  &  P.  322 ;  Grimwood  v.  Moss,  L.  P.,  7  C.  P.  360 ;  sed  vide  contra,  per 
Wilson,  J.,  in  Zouch  d.  Ward  v.  Willingale,  1  H.  Bl.  312,  ante,  \\  1022 ;  see 
also  Ward  v.  Day,  ante,  p.  1032. 

Taking  proceedings  in  ejectment  amounts  to  a  linal  election  ou  the  part  of 
the  lessor  to  avail  himself  of  the  forfeiture  and  to  avoid  the  lease ;  Serjeant  v. 
Nash,  Field  &  Co.,  (1003)  2  K.  B.  304,  C.  A. ;  hence  neither  tlie  receipt  of 
rent  that  would  have  accrued  subsequently  to  the  Ibrleiture;  Doe  d. 
Morecraft  v.  Meux,  1  C.  &  P.  346,  cor.  Ld.  Tenterden,  C.J. ;  approved 
in  Jones  v.  Carter,  15  M.  &  W.  718,  725  ;  nor,  a  distress  for  such  rent ; 
Griinivood  v.  Moss,  L.  P.,  7  C.  P.  360 ;  nor,  the  delivery  of  particulars  of 
breaches  complaining  of  nou-payment  of  rent,  together  with  other  breaches; 
Toleman  v.  i'ortbury,  L.  P.,  6  Q.  B.  245 ;  L.  P.,  7  Q.  B.  344,  Ex.  Ch.,  will, 
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after  action,  waive  the  forfeiture.  It  would  seem  tliat  tu  constitute  sucli 
election  the  writ  must  be  served  as  well  as  issued,  or  at  least,  that  the 
defendants  had  notice  of  the  writ ;  the  cases  of  Ihn  d.  Mnrccraft  v.  Mcnx, 
and  Jones  v.  Carter,  ante,  p.  1032,  were  i)rior  to  the  C.  L.  P.  Act,  1^52,  when 
the  action  bectan  by  service  of  tlic  declaration  in  ejectment.  It  was  held  liy 
Fry,  J.,  in  Kcans  v.  Daeis,  10  Ch.  I).  747,  that  the  plaintiffs  right  to  re-enter 
for  l)rcach  of  condition,  might  be  waived  by  reason  of  allegations  made  in 
the  statement  of  claim,  for  the  purpose  of  obtaining  an  injunction  against 
breaches  of  the  same  condition. 

\Vhcre  the  lessor  proceeds  for  a  forfeiture  by  iinn-paymeut  of  rent,  under 
the  C.  L.  P.  Act,  1852,  ante,  p.  1027,  he  docs  not  waive  his  ri;4ht  of  re-entry 
by  taking  an  insuflicient  distress  for  the  rent  by  the  non-payment  of  which 
tlie  lease  was  forfeited ;  JJreicer  d.  Ons/oir,  Ld.  v.  Eaton,  3  Doug.  230,  cited 
(>  T.  R.  220;  for  "  tlie  distress  affords  no  presumjjtion  that  the  landlord  has 
waived  the  forfeiture,  because  as  the  statute"  (1  Ci.  2,  c.  28,  s.  2,  similar  in 
terms),  "  requires  him  to  prove  on  the  trial  that  no  suflicient  distress  was 
to  be  founcl  on  the  premises  countervailing  the  arrears  due,  he  has  dis- 
trained" .  .  .  "  to  complete  tlic  title  given  him  by  the  statute;"  jwr  Ld. 
IMansfield,  C.J.,  S.  C.  Aceard.  T/iomns  v.  J.ulhai,,,  (1895)  2  Q.  B.  400, 
C.  A.  In  these  cases  six  months'  rent  remained  in  arrear  after  what  was 
obtained  by  the  distress.  Where,  however,  a  distress,  which  had  been 
levied  he/ore  the  time  limited  for  forfeiture  for  non-paj-ment,  realized  enough 
to  reduce  the  arrears  to  below  half  a  j^ear's  rent,  the  statute  does  not  applj-. 
Cotesworth  v.  Si>okes,  10  (.!.  B.,  N.  S.  103 ;  30  L.  J.,  C.  P.  220,  e.xplained  in 
Thomas  v.  LuJhani,  supra. 

Where  a  lease  contained  a  clause  of  re-entry  in  case  the  rent  should  be  in 
arrear  21  days,  and  tliere  sliould  be  no  suflicient  distress,  Ld.  Ellenborough 
held  that  the  landlord,  having  distrained  within  the  21  days,  and  continued 
in  possession  after,  did  not  waive  his  right  of  re-entry.  J)oe  d.  Taylor  v. 
Johnson,  1  Stark.  411.  See  further,  She/>herd  v.  Bcryer,  (1891)  1  Q.  B.  597, 
C.  A.  In  the  case  of  a  proviso  to  re-enter  after  three  months'  notice  to  repair, 
an  agreement  to  allow  the  tenant  more  than  three  mouths'  time  to  repair,  is 
a  suspension,  and  not  a  waiver  of  the  forfeiture.  Doe  d.  liankin  v.  Brindlvy, 
4  B.  &  Ad.  84. 

Where  a  lease  contains  a  general  covenant  to  rejiair,  and  also  a  covenant 
to  repair  upon  three  months'  notice,  tliese  are  independent  covenants;  Baylis 
V.  Le  (Irvs,  4  C.  B.,  N.  S.  537  ;  and  the  landlord  does  not  waive  Ids  right  of 
re-entry  for  the  breach  of  the  general  covenant,  by  giving  a  notice  '*  to  repair 
i'orthwitli  ;"  Jioe  d.  (loathj  v.  Paine,  2  Camp.  520  ;  or  tu  repair  "  in  accord- 
ance with  the  covenants"  in  the  lease;  Few  v.  Perlins,  L.  R.,  2  Ex.  92; 
for  the  notice  will  be  taken  to  be  a  notice  to  repair  under  the  general  covenant. 
Id.  95.  But,  wliere  the  lease  contained  covenants  to  keep  the  premises  in 
repair,  and  to  repair  within  three  months  after  notice, and  a  clause  of  re-entry 
for  the  breach  of  any  covenant,  and  the  landlord  gave  a  notice  to  repair  within 
three  months;  it  was  held  that  this  was  a  waiver  of  the  forfeiture  incurred 
by  the  breach  of  the  general  covenant,  and  that  the  landlord  could  not  bring 
ejectment  until  the  expiration  of  the  three  months.  Doe  d.  Morecraft  v. 
Menx,  4  B.  &:  C.  600.  If  the  notice  in  this  case  had  been  held  to  apply  to 
the  general  covenant  to  repair,  it  would  have  deluded  the  tenant.  L.  P.,  2 
Ex.  95,  2>cr  Kelly,  C.B.  So  where,  besides  the  general  covenant  to  repair, 
■with  a  right  of  re-entry  on  breach,  there  was  a  jiroviso  that  it  the  les.-ee  did 
not  repair  within  two  months  after  notice,  the  lessor  might  enter  and  do  the 
repairs  himself  at  the  tenant's  expense,  it  was  held  that  the  lessor  could  not 
luoceed  to  eject  on  the  general  covenant,  after  giving  the  tenant  notice  to 
repair  under  the  above  proviso.  Doe  d.  J)e  liutzen  v.  Levis,  5  Ad.  tJs:  E.  277. 
See  also  llvghrs  v.  Metropolitan  liy.  Co.,  post,  p.  1034. 
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A  waiver  of  a  forfeiture  incurred  by  a  breach  of  a  continuing  covenant, 
as  not  to  use  rooms  in  a  particular  manner;  Doe  d.  Ambler  v.  Woodbridye, 
9  B.  &  C.  376  ;  or,  to  keep  insured ;  Doe  d.  Musfon  v.  Gladwin,  6  Q.  B. 
953;  or  to  repair;  Doe  d.  £al-er  v.  Jones,  5  Excb.  -198;  is  no  waiver  of 
a  forfeiture  for  a  subsequent  breach,  although  merely  a  continuance  of  the 
original  breach ;  and  where  the  covenant  was  to  repair  within  a  reasonable 
time,  and  after  breach  the  lessor  received  rent,  it  was  held  that  he  might 
bring  ejectment  immediately  afterwards.  S.  C.  And,  it  seems  that  if  an  act 
of  waiver  take  place  on  one  day,  the  landlord  may  sue  out  a  writ  for  a  con- 
tinuing breach  on  the  next  day.'  Fricc  v.  Worwood,  4  H.  &  N.  512,,jx'7'  Cur. 
Though  the  breach  may  be  a  continuing  one  (e.r/.,  user  as  a  shop  without 
licence),  yet  if  it  has  been  continued  for  20  years  with  knowledge  of  the 
lessor,  a  licence  will  be  presumed,  and  neither  lessor  nor  his  assignee  can 
re-enter.  Gibson  v.  Doey,  2  H.  &  N.  015;  '27  L.  J.,  Ex.  87.  The  waiver  of 
a  forfeiture  incurred  by  underletting,  does  not  prevent  re-entry  for  a  sub- 
sequent underletting  to  another  person.  Doe  d.  Boscawen  v.  Bliss,  4  Taunts 
735.  But  where  a  condition  not  to  assign,  underlet,  or  permit  any  person  to 
occupy  any  j^art  of  the  premises  without  the  consent  of  the  plaintiffs,  has 
been  broken  by  a  letting  to  T.  for  one  year,  and  the  forfeiture  has  been 
waived,  T."s  remaining; in  occu])ation  for  the  remainder  of  the  year  does  not 
create  a  further  forfeiture,  ll^alrond  v.  Hawkins,  L.  15.,  10  C.  P.  342.  A 
covenant  to  put  premises  in  repair  is  not  a  continuing  covenant.  Coiuard  v. 
Gnyory,  L.  E.,  2  C.  P.  153.  Nor  is  one,  to  build  a  house.  Jacob  v.  Down, 
(1900)  2  Ch.  156.  Secus,  as  to  a  covenant  to  keep  a  house  in  repair  when 
built.     S.  C. 

Except  by  deed,  there  could  not  at  law  be  any  dispensation  with  a  per- 
formance of  a  covenant,  so  as  to  prevent  the  lessor  taking  advantage  of  a 
forfeiture  by  a  subsequent  breach.  Doe  d.  Muston  v.  Gladwin,  6  Q.  B.  962; 
and  Doe  d.  Kniyht  v.  Roiue,  Ry.  &  M.  343,  is  not  to  the  contrary,  tor  there 
the  landlord  had  misled  the  tenant  by  delivering  to  him  a  deficient  abstract 
of  the  lease,  and  he  was  therefore  held  precluded  by  his  own  act  from  enforcing 
the  forfeiture.  It  was,  however,  otherwise  in  equity,  as  where  under  a  pro- 
vision of  the  lease  the  lessor  gave  the  lessee  a  notice  to  repair  in  six  months, 
a  negotiation  between  them,  for  purchase  by  the  lessor  of  the  lessee's  interest, 
was  held  to  operate  as  a  suspension  of  the  running  of  the  time  comprised  in 
the  notice.  Huylies  v.  Metropolitan  By.  Co.,  1  C.  P.  1).  120,  C.  A.;  2  Ap. 
Ca.  439,  D.  P.  See  also  Birminohum,  &c.  Lund  Co.  v.  7..  &  N.  W.  By.  Co., 
40  Ch.  D.  2G8,  C.  A. 

By  the  23  ^  24  V.  c.  38,  s.  G,  where  any  actual  waiver  of  the  benefit  of 
any  covenant  or  condition  in  any  lease  on  tlie  part  of  the  lessor,  his  heirs, 
&c.,  shall  be  proved  to  have  taken  place  after  July  23rd,  1860,  in  any  one 
particular  instance,  such  actual  waiver  shall  not  be  assumed  nor  deemeil  to 
extend  to  any  instance  or  any  breach  of  covenant  or  condition  other  than  that 
to  which  such  waiver  shall  specially  relate,  nor  to  be  a  general  waiver  of  the 
benefit  of  any  such  covenant  or  condition,  unless  an  intention  to  that  effect 
shall  appear.  The  object  of  this  jirovision  is  to  avoid  the  effect  of  the  decision 
in  Durnpor's  case,  4  Kep.  119,  cited  ante,  p.  1031. 

As  to  the  confirmation  of  leases  made  under  powers  defectively  exercised, 
vide  ante,  p.  1011. 

Belief  from  forfeiture.']  Where  the  forfeiture  is  for  non-payment  of  rent,  tlie 
tenajit  (sec  Aloore  v.  Srnec,  (1907)  2  K.  B.  8,  C.  A.),  l)y  C.  L.  P.  Act,  1852, 
s.  212,  may  stop  the  ])rocee(iingK  liy  tendering  or  paying  into  court  the  rent 
and  costs.  And  even  where  the  landlord  has  jieaceabl}'  re-entered  without 
action,  tlie  lessee  may  obtain  relief  midcr  this  section  by  action.  Jloward  v. 
J'anshawc,  (1895)  2  Ch.  581.     By  the  C.  L.  P.  Act,  18l;0,  s.  1,  on  ejectment 
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for  forfeiture  for  non-payment  of  rent,  tlie  court  or  a  judge  has  ix)wer  upoQ 
motion  or  summons,  to  fjive  relief  in  a  summary  manner  (but  subject  to 
appeal)  up  to  ami  within  the  like  time  after  execution  executed,  and  subject 
to  the  same  terms  and  conditi(jns  as  to  payment  of  rent,  costs,  and  otherwise, 
as  in  the  Court  of  Chancery;  and  if  the  lessee,  his  executors,  &c.,  shall 
be  relieved,  they  shall  hold  the  demised  lands  according  to  the  lease  without 
any  new  lease.  As  to  the  necessary  jiarties  to  an  application  imder  this 
section,  see  Hare  v.  Elms,  (1893)  1  Q.  B.  604 ;  IIumphreijH  v.  Marlon, 
(11)05)  1  Ch.  739.  Relief  may  be  given  hereunder  to  a  sub-lessee  against 
forfeit  are  of  the  superior  lease,  but  more  conveniently,  under  55  &  56 
V.  c.  13,  s.  4,  infra,  see  Gray  v.  Bonsall,  (1904)  1  K.  B.  601,  C.  A.  By  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  ifc  45  V.  c.  41),  s.  14  ('2), 
where  a  lessor  is  proceeding  by  action  or  otherwise,  to  enforce  a  right  of  re- 
entry, or  forfeiture,  under  any  proviso  or  stipulation  in  a  lease  for  a  breach  of 
covenant  or  condition  in  the  lease,  "  the  lessee  may  in  the  lessor's  action,  if 
any,  or  in  any  action  brought  by  liimself,  apply  to  the  court  for  relief;  and 
the  court  may  grant  or  refuse  relief,  as  the  court,  having  regard  to  the  pro- 
ceedings and  conduct  of  the  parties  under  the  foregoing  provisions  of  this 
section"  (vide  ante,  p.  1029)  "and  to  all  the  other  circumstances,  thinks 
fit ;  and  in  case  of  relief,  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  otherwise,  including  the  granting 
of  an  injunction  to  restrain  any  like  l)reach  in  the  future,  as  the  court,  in 
the  circumstances  of  each  case,  thinks  tit."  Sub-sects.  3 — 6,  9,  as  modified 
by  55  &  56  Y.  c.  13,  ss.  2  (2),  5  (ante,  pp.  1030,  1029),  define  the  leases  and 
conditions  to  which  this  sub-sect,  applies  ;  it  does  not  apply  to  relief  in  case 
of  non-payment  of  rent  (sub-sect.  8).  Sub-sect.  2  applies  only  where  the 
landlord  has  not  re-entered.     Jioijirs  v.  7?jVe,  (1892)  2  Cli.  170,  C.  A. 

Sub-sect.  2  did  not  entitle  the  under-lessee  of  part  of  the  premises  comprised 
in  the  lease,  in  the  forfeiture  of  which  the  action  was  brought  to  obtain  relief. 
Burt  v.  Gray,  (1891)  2  Q.  B.  98,  following  CresweU  v.  Baindsun,  56  L.  T., 
811,  E.  S.  1887,  Kay,  J.;  accord.  Nind  v.  Nineteenth  Centary  JJuildiny 
Society,  (1894)  2  Q.  B.  226,  C.  A.  Now,  however,  by  the  Conveyancing  and 
Law  of  Property  Act,  1892  (55  &  56  V,  c.  13),  s.  4,  "  Whore  a  lessor  is  pro- 
ceeding by  actiuu  or  otherwise  to  enforce  a  right  of  re-entry  or  forfeiture  under 
any  covenant,  proviso,  or  stii)ulation  in  a  lease,  the  court  may,  on  applicatiuu 
by  any  person  claiming  as  under-lessee  any  estate  or  interest  in  the  property 
comiirisud  in  the  lease  or  any  part  thereof  either  in  the  lessor's  action  (if  any) 
or  in  any  action  brought  by  such  })erson  for  that  purpose  make  an  order  vest- 
ing for  the  whole  term  of  the  lease  or  any  less  term  the  property  comprised  in 
the  lease  or  any  part  thereof  in  any  person  entitled  as  under-lessee  to  any 
estate  or  interest  in  such  property  upon  such  conditions,  as  to  execution  of 
any  deed  or  other  document,  payment  of  rent,  costs,  expenses,  damages,  com- 
pensation, giving  security,  or  otherwise,  as  the  court  in  the  circumstances  of 
each  case  shall  think  fit,  but  in  no  case  shall  any  such  under-lessee  be  entitled 
to  require  a  lease  to  be  granted  to  him  lor  any  longer  term  tlian  he  had  under 
his  original  sub-lease."  Application  may  be  made  under  this  section  by  an 
under-lessee  by  defence  and  counterclaim  in  an  action  by  the  lessor  lor  posses- 
sion. Chu/meley's  School  (]Varde/is,  i&c.  o/)  v. /Sewe//,  (1893)  2  Q.  B.  254. 
This  section  is  independent,  and  relief  may  be  given  to  the  under-lessee  when 
it  could  not  have  been  given  to  the  lessee.  Id.  v.  Id.,  (1894)  2  Q.  B.  906; 
Imray  v.  Oakshette,  (1897)  2  Q.  B.  218,  C.  A. ;  Gray  v.  BonsaJI,  (1904)  1 
K.  B.  601,  C.  A.  See  further  as  to  the  terms  of  relief,  S.  C. ;  Ewart  v.  Fryer^ 
(1901)  1  Ch.  499,  C.  A. 

By  sect.  2. — (1.)  "  A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to 
liim  from  a  lessee,  and  in  addition  to  damages  (if  any)  all  reasonable  costs 
and  expenses  properly  incurred  by  the  lessor  in  the  emiJoymeut  of  a  solicitor 
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and  surveyor  or  valuer  or  otherwise,  in  reference  to  any  breach  giving  rise  to 
a  riglit  of  re-entr}''  or  forfeiture  which,  at  the  request  of  the  lessee,  is  waived 
hy  the  lessor  hy  writing  under  his  hand,  or  from  which  the  lessee  is  relieved, 
under  the  provisions  of  the  Conveyancing;  and  Law  of  Property  Act,  1881,  or 
of  this  Act."  An  under-lessee  is  not  a  "lessee"  within  sect.  2  (1).  Nind  v. 
Nineteenth  Century  Building  Sue,  (1894)  2  Q.  B.  226,  C.  A.  A  lessee  is  not 
"  relieved "  within  the  meaning  of  this  sub-section  unless  he  has  obtained 
relief  against  a  forieiture  from  the  court.  Id.  233,  jje7-  Ld.  Esher,  M.R.,  and 
Davey,  L.J.  Where  he  has  repaired  within  a  reasonable  time,  there  is  no 
forfeiture,  per  Id. 

A  condition  aeainst  underletting  without  the  consent  of  the  lessor,  B., 
which  was  not  to  be  arbitrarily  withheld  in  the  case  of  a  respectable  and 
responsible  person,  was  broken  by  the  grant  of  an  under-lease  to  a  proper 
person,  but  without  asking  for,  or  obtaining  B.'s  consent ;  the  under-lease 
was  pirepared  by  the  solicitor  of  the  lessee  L,  who  did  not  look  at  I.'s  lease, 
and  forgot  it  contained  the  covenant;  B.  had  sustained  no  injury;  it  was 
held  that  the  omission  to  ask  B.'s  consent  was  not  a  mistake,  which  would 
entitle  T.  to  equitable  relief  against  the  forfeiture.  Barrovj  v.  Isaacs,  (1891) 
1  Q.  B.  417,  C.  A. ;  accord.  Eastern  Telegraph  Co.  v.  Dent,  (1899)  1  Q.  B. 
835,  C.  A. 

Action  for  Recovery  of  Land  hy  Heir-at-Law. 

The  law  collected  imder  this  heading  applies  only  to  cases  in  which  the 
ancestor  died  before  Jan.  1st,  1898.  Under  the  Land  Transfer  Act,  1897 
(fiO  &  61  V.  c.  65),  s.  1,  where  he  has  died  on  or  after  that  day,  his  freehold 
land  vests  in  his  personal  representative  R.,  as  if  it  were  a  chattel  real,  and 
the  heir-at-law  can  only  claim  it  under  the  conveyance  which  R.  may  make 
to  him  under  sect.  3.  See  these  sections,  post,  pp.  1060,  1061.  The  evidence 
in  this  case  will  be  the  same  as  if  the  executor  or  administrator  were  suing, 
videp)0st,  pp.  1060, 1061,  in  addition  to  the  deed  of  conveyance,  as  to  the  proof 
of  which,  vide  ante,  pp.  135  et  seq. 

Where  the  plaintiff  claimed  as  heir-at-law,  he  must,  at  common  law,  have 
proved  that  the  ancestor  from  whom  he  claims  was  actually  seised  of  the 
land ;  or,  if  he  claimed  as  heir  to  a  remainderman,  that  his  ancestor  was  the 
person  in  whom  the  remainder  first  vested  by  purchase  ;  Ratcliff^scase,Z  Rep. 
42  a;  Watk.  on  Desc.  120;  and  also  that  he  was  heir  to  such  ancestor.  The 
necessity  of  this  proof  is  founded  on  the  rule  of  law  seisina  facit  stipitem ;  but 
the  3  &  4  W.  4,  c.  106,  has  altered  this  rule  in  all  descents  taking  place 
since  1833. 

By  sect.  2,  in  every  case  descent  shall  be  traced  from  the  purchaser ;  and 
the  person  last  entitled  to  the  land  shall  be  considered  to  have  been  the  pur- 
chaser, unless  it  shall  be  proved  that  he  inherited  the  same,  in  which  case  the 
person  from  whom  he  inherited  the  same  shall  be  considered  to  have  been  the 
purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same ;  and  in  like 
manner  the  last  person  from  whom  the  land  shall  be  proved  to  have  been 
inherited,  shall  be  considered  to  have  been  the  purchaser,  unless  it  shall  be 
proved  that  he  inherited  the  same. 

By  sect.  1,  the  act  extends  to  all  hereditaments,  corporeal  or  incorporeal, 
freehold,  copyhold,  or  customary,  and  to  any  iwssibility,  right  or  title  of 
entry  or  action,  and  any  other  interest  capable  of  being  inherited,  whether  in 
possession,  reversion,  remainder,  or  contingency;  and  "  purchaser  "  means  the 
person  who  last  acquired  the  land  otherwise  than  by  descent,  &c. ;  and  the 
"person  last  entitled"  extends  to  the  last  jierson  who  had  a  right  to  the  land, 
whether  he  did  or  did  not  obtain  the  possession  or  receipt  of  the  rents  and 
profits. 
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15y  sect.  I,  when  any  une  .sliali  aajuire  land  by  purchase  lUuler  a  limitation 
to  the  heirs  or  lieirs  uf  the  bmly  ol'  any  of  his  ancestors,  in  any  assurance 
executed  after  the  olst  December,  IHo'-i,  or  in  any  will  of  a  testator  dyiu;^ 
after  that  da}',  the  laud  shall  descend  and  the  desceut  be  traced  as  if  the 
aucestor  had  been  the  iivuchaser. 

By  sect.  10,  an  heir  may  trace  his  descent  through  an  attainted  persun  who 
died  before  the  descent  took  place,  unless  the  land  escheated  in  consequeuce 
of  the  attainder  before  1st  January,  1831. 

In  consequence  of  a  decision  in  the  case  of  the  grandchild  of  a  foundling, 
Doe  d.  Blackburn  v.  Blue/churn,  1  M.  &  Rob.  547,  a  provision  has  been  made 
by  22  &  23  V.  c.  35,  s.  l!l,  that,  where  there  shall  be  a  total  failure,  of  heirs 
of  the  purchaser,  or  where  land  shall  be  descendible  as  if  an  ancestor  had 
been  jmrciiaser,  and  there  is  a  total  failure  of  his  heirs,  the  land  shall  descend 
and  the  descent  be  traced  from  the  person  last  entitled,  as  if  he  had  been 
purchaser. 

Pi-oof  of  seisin.']  Actual  possession,  or  receijit  of  the  rent  from  the  person 
in  possession,  is  jjrimd  facie  evidence  of  seisin  in  fee.  Co.  Litt.  15  a ;  B.  N.  P. 
103 ;  Jai/ne  v.  Price,  5  Taunt.  326.  So  is  payment  of  the  costs  of  repairs 
and  building.  Doe  d.  Loscombe  v.  Clijford,  2  Car.  &  K.  448.  The  possession 
of  a  tenant  lor  years  gives  an  actual  seisin  to  the  owner  of  the  inheritance. 
Co.  Litt.  243  a  ;  JJushby  v.  Dixon,  3  B.  &■  C.  298.  So  in  the  case  of  the  lease 
of  a  jetty  erected  on  the  foreshore.  Van  Diemaii's  Land  Co.  v.  2hble  Cape, 
(fee.  JtiKirJ,  (1900)  A.  C.  92,  J.  C.  So,  the  possession  of  guardian  in  socage 
confers  an  actual  seisin  upon  the  infant.  G'uodtit/e  x.  Neimnan,  3  Wils.  51(3. 
Evidence  of  shooting  and  appointing  u  gamekeeper  by  the  lord  of  a  manor  is 
not  properly  referable  to  a  right  of  soil;  p-/-  L'ayley,  J.,  TyrwJdtt  v.  Wyune, 
2  B.  >fc  A.  560 ;  though  it  is  evidence  that  the  locus  is  within  the  limits  of 
the  manor.  Doe  d.  Gore  v.  Lunytou,  2  B.  &  Ad.  080.  Holding  courts  and 
appointing  keepers  is  proof  of  the  existence  and  seisin  of  a  manor.  Doe  d. 
Bech  v.  ITeakin,  0  Ad.  &  E.  495  ;  see  anU',  p.  50,  and  the  cases  there  cited. 
And  as  the  presumption  from  mere  possession  is  that  (ti  seisin  in  fee,  the 
declaration  of  a  deceased  person,  s-howu  to  have  been  then  in  occupation,  or 
in  receipt  of  the  rents,  that  he  held  under  A.  B.,  being  against  interest,  is 
admissible,  to  prove  the  seisin  of  A.  B.,  though  ollered  in  evidence  against 
a  stranger  by  a  party  claiming  under  A.  B.  Doe  d.  Daniel  v,  Coulthred, 
7  Ad.  &  E.  235;  Peaceable  d.  Uncle  v.  Watson,  4  Taunt.  16;  Came  v. 
Nicoll,  1  N.  C.  430;  see  ante,  pp.  55  et  seg.  See  Bulley  v.  BuUey,  L.  K., 
9  Ch.  739. 

Proof  of  descent.]  The  i)laintili'  must  give  some  evidence  that  there  is  no 
intermediate  heir  between  himself  and  the  ancestor  under  whom  he  claims. 
Richards  v.  Richards,  15  East,  294,  n.  It  is,  howevei-,  sullicieut  evidei;ce 
for  the  jury,  if  he  prove  that  he  has  not  by  reasonable  inquiries  been  able  to 
discover  any  such  heir;  Greaves  v.  Greonuood,  2  Ex.  D.  289,  C.  A.;  or  even 
that  no  such  heirs  have  made  any  claim.  Lycll  v.  Kennedy,  18  Q.  B.  D. 
790,  811,  C.  A.,  not  alVected  on  this  point  by  the  judgment  in  D.  P.,  14 
Ap.  Ca.  437.  See  further.  Doe  d.  Banning  v.  Griffin,  15  East,  293,  and  Doe 
d.  Oldham  v.  WoUey,  8  B.  &  C.  22,  cited  ante,  p.  41.  In  ejectment  by  a  son, 
his  heirship  has  been  proved  as  matter  of  reputation  by  a  person  who  has 
known  the  ]ilaiutiiV's  family  for  20  years,  and  who  alwaj's  knew  the  plaintitV 
as  his  father's  eldest  son.  Brid(/t-r  v.  Iludt,  2  F.  &  F.  35.  Evidence  by  one 
of  the  family  that  one  of  the  immediate  j)arties  went  abroad,  and  was  reputed 
to  have  died  there,  and  that  the  witness  had  never  heard  of  his  being  married, 
is  prima  facie  evidence  that  the  jiarty  is  dead  without  issue.  Doed.  Banning 
V.  Grijffin,  supra.    As  to  the  presumption  of  the  duration  of  life,  and  of  death 
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without  issue,  see  ante,  p.  41.  If  the  plaintiff  claim  as  collateral  heir, 
he  must  prove  the  descent  of  himself  and  the  person  last  seised  from  a 
common  ancestor ;  or  at  least  from  two  brothers  or  sisters ;  Hoe  d.  Thome  v. 
Lord,  2  W.  Bl.  1099 ;  for  the  descent  between  brothers  and  sisters  was 
immediate;  Id.;  Kynnaird  v.  Leslie,  infra;  but  this  is  now  altered  by  3  & 
4  VV.  4,  c.  106,  s.  6,  in  the  case  of  descents  taking  place  after  31st  December, 
1833.  Proof  of  births,  marriages  and  deaths  has  already  been  noticed  to 
some  extent,  ante,  pp.  125  et  seq.,  217,  218.  For  other  evidence  usually 
adduced  in  cases  of  pedigree,  see  arite,  tit.  Hearsay,  pp.  44  et  seq. ;  Herald's 
hooks,  p.  214. 

Proof  of  marriage.']  The  law  of  marriage,  as  regards  the  personal  capacity 
of  the  spouses  depends  upon  the  law  of  the  country  of  their  domicil ;  but  the 
validity  of  the  ceremony  depends  at  common  law,  upon  the  law  of  the  country 
where  it  takes  ])lace.  Sottojnayor  v.  De  Barros,  3  P.  D.  1,  C.  A. ;  Scott  v. 
Att.-Gen.,  11  P.  D.  128.  See  further  Brooh  v.  Brook,  9  H.  L.  C.  193  ;  In  re 
De  Wilton,  jMst,  p.  1043,  and  Jn  re  Bozelli's  Settlement,  (1902)  1  Ch.  751. 
As  to  the  statutory  ceremony  abroad  as  regards  spouses  where  one  of  them  is 
a  British  subject,  vide  post,  pp.  1015,  1046.  A  marriage  in  England  between 
foreigners  one  of  whom  only  is  domiciled  here,  is  valid  here,  if  it  would  have  been 
valid  between  domiciled  English  persons.  Sottoinayor  v.  De  Barros,  5  P.  D.  94  ; 
Ogden  v.  Ogden,  (1907)  P.  107.  The  succession  to  real  property  is  regulated 
by  the  lex  loci  rei  sitai ;  but  where  the  foreign  law  of  marriage  is  repugnant 
to  the  fundamental  principles  of  the  lex  fori,  or  when  contrary  to  religion 
or  sound  morality,  the  doctrine  of  the  comity  of  nations  is  not  to  be 
followed.  Fenton  v.  Livingstone,  3  Macq.  497.  Marriage  throughout 
Christendom  is,  in  its  essence,  "  the  voluntary  union  for  life  of  one  man 
and  one  woman  to  the  exclusion  of  all  others,"  and  no  other  union,  where- 
soever formed,  is  recognized  here  as  marriage.  Thus,  neither  a  Mormon 
marriage  contracted  at'Utah,  U.  S. ;  Hyde  y^ Hyde,  L.  P.,  1  P.  &  M.  130; 
nor  a  Baralong  marriage  in  Bechuanaland ;  In  re  Bethell,  38  Ch.  D.  220 ; 
is  recognized  here.  It  was  indeed  held  sufficient  to  constitute  a  good  marriage 
in  Japan,  that  the  husband  could  not  marry  another  wife,  ivhile  the  marriage 
suhsisted.  Brinkhy  v.  A.-G.,  15  P.  D.  76.  Sed  quxre?  for  it  did  not 
appear  that  the  union  was/o?'  life;  vide  supra.  As  to  domicil,  see  Udny  v. 
Vdny,  1  H.  L.  Sc.  441,  and  cases  there  cited ;  and  Piatt  v.  Neio  S.  Wales 
A.-O.,  3  Ap.  Ca.  336,  J.  C;  Doucet  v.  Oeoqhegan,  9  Ch.  D,  441,  C.  A. ;  In 
re  Marrett,  36  Ch.  U.  400,  C.  A. ;  In  re  Grove,  40  Ch.  D.  216,  C.  A. ;  In  re 
Craignish,  (1892)  3  Ch.  180,  C.  A.;  In  re  Martin,  (1900)  P.  211,  C.  A.; 
Winans  v.  A.-G.,  (1904)  A.  C.  287,  D.  P.;  Huntly,  Mchss.  of,  v.  Gaskell, 
(1906)  A.  G.  56,  D.  P.  As  to  a  marriage  of  necessity,  see  Buding  v.  Smith, 
2  Hagg.  Cons.  Rep.  371,  391 ;  Armitage  v.  Arniitage,  L.  R.,  3  Eq.  343. 

An  attainted  person  can  contract  a  valid  marriage,  and  the  cliildren  are 
legitimate.     Kynnaird  v.  Leslie,  L.  R.,  1  C.  P.  389. 

Proof  of  marriage — By  reputation,  (fee]  Marriage  may  be  proved  by 
rei)utation".  Reed  v.  Passer,  Peake,  303;  1  Esp.  213;  B.  N.  P.  114;  R.  v. 
Wilson,  3  F.  &  F.  119  ;  Caniphell  v.  CamphcU,  L.  R.,  1  H.  L.  Sc.  182;  J.yle 
V.  Ell  wood,  L.  R.,  19  Eq.  98;  De  Thoren  v.  Att.-Gen.,  1  Ap.  Ca.  686,  D.  P.; 
Neo  V.  Nen,  L.  R.,  6  P.  C.  381,  386  ;  ///  re  Shephard,  (1904)  1  Ch.  456.  Even 
where  the  parents  are  alive,  proof  that  the  mother  was  received  in  society  as 
the  wife  of  the  father  is,  in  ejectment  by  the  son,  sufficient  evidence  of  the 
marriage.     Doe  d.  Fleming  v.  Fleming,  4  Bing.  266. 

Marriage  may  be  also  prima  facie  proved  by  a  witness  who  was  ])resent, 
ami  it  is  not  necessary  in  the  first  instance  to  prove  that  the  ]iroi)er  jireliminary 
formalities  were  gone  through,  for  the  presumptive  proof  of  marriage  was  not 
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aUered  liy  the  ^larria^'c  Acts.  S.  Devcreux  v.  Much  Dew  Churdt,  1  \V.  lU.  .'{07; 
B.  N.  r.  IM  ;  Iltcd  V.  Fasscr,  atitc,  p.  1038;  JAUtderdalc  Peerage,  10  A\>.  Ca. 
t)iJ3.  Either  of  the  alle<:;eil  married  parties  is  compcteut  to  prove  or  disapfirovo 
the  marriage;  (ioodright  v.  Moss,  Cowp.  59o  ;  and  so,  after  their  decease,  their 
declarations  are  admissible  for  this  purpose.  S.  C.  ;  Murray  v.  Milncr,  12 
Ch.  D.  815. 

The  most  frequent  course  of  prima  facie  proof  of  a  marriage  Is  by  the 
ollicial  registers ;  vide  ante,  pp.  125,  217,  218,  with  some  evidence  of  the 
identity  of  the  parties;  vide  ante,  pp.  125,  135. 

Such  is  the  usual  and  less  formal  evidence  of  marriage ;  but  occasions  still 
arise,  especially  in  suits  for  establishing  a  title  by  descent,  in  which  it  is 
necessary  to  inquire  into  the  strict  and  formal  requisites  of  a  legal  marriage. 
For  this  ])urpose  the  necessary  forms  of  marriage  at  different  times,  and 
under  diflerent  circumstances,  will  be  explained  in  the  following  paragraphs. 

Proof  of  viarriage,  before  26  G.  2,  c.  33.]  Before  the  Marriage  Act,  26 
G.  2,  c.  33  (175i),  a  marriage  by  sufficient  words  of  present  espousal  (per 
verba  de  pr-.xsenfi)  constituted  a  binding  marriat^e.  See  Lautour  v.  Teesdale, 
8  Taunt.  8.".0 ;  2  Marsh.  243  ;  and  the  cases  there  cited.  The  presence  of  a 
priest  in  holy  orders  was,  however,  essential  at  conunon  law.  li.  v.  MiUis, 
10  CI.  &  F.  534.  In  this  case  the  House  of  Lords  was  equally  divided,  but 
ii)  favorem  ticgaidis  the  judgment  of  the  Irish  Q.  B.,  which,  by  the  withdrawal 
of  the  junior  judge's  judgment,  had  formally  decided  that  a  marriage  before 
a  dissenting  minister  was  invalid,  was  affirmed.  This  case  in  the  Irish  Q.  B. 
is  separately  reported  by  Smythe  and  Bourkc,  and  also  by  Uix.  In  Beamish 
V.  Beamish,  1)  II.  L.  C.  274,  338,  339,  it  was  held  that  the  authority  of  R.  v. 
MilUs,  st(2»'a,  was  as  binding  as  if  it  had  been  a  unanimous  decision  of  the 
House.  It  was  so  regarded  by  Parke,  B.,  in  Catherwood  v.  C'aslon,  13 
M.  &  W.  261,  264;  see  also  CnUiitg  v.  Culling,  (1896)  P.  116 ;  but  in  JL  v. 
Manwaring,  1  Dear.  &  B.  132,  139;  26  L.  J.,  M.  C.  10,  13,  Willes,  J.,  said 
he  did  not  consider  the  case  a  binding  authority.  See  further  on  this  subject, 
2  Eoper,  Husband  and  Wife,  2nd  ed.,  pp.  445  et  seq. 

Proof  of  marriage,  under  20  G,  2,  c.  33.]  Ld.  Hardwicke's  Marriage  Act, 
26  G.  2,  c.  33  (1754),  put  an  end  to  irregular  marriages,  and  required  certain 
forms  to  be  adopted  in  English  marriages,  whether  by  banns  or  licence;  and 
this  act  continued  in  force  until  the  act  3  G.  4,  c.  75,  which  partly  repealed 
it,  and  thence  until  4  G.  4,  c.  70  (1st  Nov.  1823),  which  wholly  repealed  it. 

When  the  marriage  took  place  under  stat.  20  G.  2,  c.  33,  s.  1,  in  a  chapel, 
it  was  necessary  to  jirove  that  it  was  a  chapel  in  which  banns  had  been  usually 
published  at  the  time  of  the  passing  of  the  act.  P.  v.  Northjicld,  2  Doug.  059. 
And  where  a  register  of  marriages,  going  back  to  the  year  1578,  and  a  register 
of  the  publication  of  banns  from  tlie  year  1754  (when  the  act  passed j,  were 
produced  from  the  chaiiel  royal  in  the  Tower,  it  was  held  sullicieut  evidence 
n]jon  which  to  found  a  presumption  that  banns  had  usually  been  published 
before  the  act  in  that  chapel.     Taunton  v.  Wyhurn,  2  Camp.  297. 

Marriages  in  chapels  erected  and  consecrated  since  26  G.  2,  c.  33,  were 
rendered  valid  by  various  retrosjiective  statutes ;  see  21  G.  3,  c.  53  ;  44 
G.  3,  c.  77  ;  48  G.  3,  c.  127;  0  G.  4,  c.  92;  14  &  15  V.  c.  97,  s.  25;  and 
24  &  25  V.  c.  10,  s.  4.  And  by  these  statutes  the  registers,  or  copies  of 
the  registers,  of  such  marriages  are  to  be  received  in  evidence.  By  6  G.  4, 
c.  92,  s.  2,  it  was  made  lawful  for  marriages  to  be  in  future  solemnized  in  all 
chapels  and  churches  erected  since  the  passing  of  26  G.  2,  and  consecrated, 
in  which  churches  and  chapels  it  had  been  customary  and  usual,  before  the 
passing  of  that  act  (0  G.  4),  to  solemnize  marriages;  and,  by  sect.  3,  the 
registers  of  such  mai-riages,  or  coi)ies  thereof,  are  declared  to  be  evidence. 
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Under  tlie  26  G.  2,  c.  33.  where  the  banns  were  published  in  wrong  names 
of  the  parties,  and  there  was  no  evidence  to  show  that  they  had  ever  been 
known  by  such  names,  the  marriage  was  held  void.  Matlicr  v.  Ney,  3  M.  &  S. 
265,  n.;  see  also  Stanhope  v.  Baldiuin,  1  Addams,  93;  Green,  v.  Dalton,  Id. 
289.  So,  where  a  wrong  name  was  fraudulently  assumed  for  the  purpose  of 
the  marriage.  Franldand  v.  Nicholson,  3  M.  &  S.  259,  n. :  FeJlowes  v. 
Stetvart,  2  PhilHm.  257  ;  Meddovxraft  v.  Gregory,  Id.  365.  The  rules  on 
the  subject  of  banns  were  thus  laid  down  by  Ld.  Tenterden,  C.J.,  in  R.  v. 
Tibshelf,  1  B.  &  Ad.  195 :  "  First,  if  there  be  a  total  variation  of  a  name  or 
names, — that  is,  if  the  banns  are  published  in  a  name  or  names  totally 
different  from  those  which  the  parties,  or  one  of  them  ever  used,  or  by  which 
they  were  ever  known, — the  marriage,  in  pursuance  of  that  publication,  is 
invalid,  and  it  is  immaterial  iu  such  cases  whether  the  misdescription  has 
arisen  from  accident  or  design,  or  whether  such  design  be  fraudulent  or  not. 
But,  secondly,  if  there  be  a  partial  variation  of  name  oui}'',  as  the  alteration 
of  a  letter  or  letters,  or  the  addition  or  suppression  of  one  christian  name,  or 
the  names  have  been  such  as  the  parties  have  used,  and  been  known  by  at 
one  time  and  not  at  another,  in  such  case  the  publication  may  or  may  not  be 
void  ;  the  supposed  misdescription  may  be  explained,  and  it  becomes  a  most 
important  part  of  the  inquirj',  whether  it  was  consistent  with  honest^'  of 
purpose,  or  arose  from  a  fraudulent  intention.  It  is  in  this  class  of  cases 
only  that  it  is  material  to  inquire  into  the  motive  of  the  parties."  A  licence 
in  a  wrong  name,  not  fraudulently  assumed,  was  held  not  to  avoid  a  nuu-riago. 
Lane  V.  Goodvnn,  4  Q.  B.  361. 

Proof  of  marriage,  under  -4  (7.  4,  c.  76 ;  6  &  7  W.  4,  c.  85,  (tr.]  By  the 
stat.  4  G.  4,  c.  76  (the  act  in  force  for  marriages  according  to  the  rites  of 
the  Church  of  England,  after  1st  November,  1823),  s.  2,  "  All  banns  of 
matrimonj'  shall  be  published  in  an  audible  manner  in  the  parish  church,  oi- 
in  some  public  chajiel  in  which  chapel  banns  of  matrimony  may  now  or  may 
hereafter  be  lawfully  published,  of  or  belonging  to  such  parish  or  chapelrv 
wherein  the  persons  to  be  married  shall  dwell  according  to  "  the  rubrick ;  and 
by  sect.  3,  "the  bishoji  of  the  diocese,  with  the  consent  of  the  patron  and  the 
incumbent  of  the  cliurch  of  the  ])arish  in  which  any  public  chaiiel,  having  a 
chapehy  thereunto  annexed,  may  be  situated,  or  of  any  chapel  .situated  in  an 
extra-parochial  place,  signified  to  him  under  their  hands  and  seals  respectively, 
may  authorize  by  writing  under  his  hand  and  seal  the  publication  of  banns 
and  the  solen)nizatiou  of  marriages  in  such  chapel,  for  per.sons  residing  within 
such  chapelry  or  extra -parochial  place  respectively;  and  such  consent, 
together  with  such  written  authority,  shall  be  registered  in  the  registry  of 
the  diocese."  As  to  the  presumption  that  the  building,  where  the  service 
Avas  performed,  had  been  duly  registered,  see  It.  v.  Cressivell,  1  Q.  B.  I).  446. 

By  the  6  &  7  W.  4,  c.  85,  s.  26,  the  bishop  may,  with  the  consent  of 
])atron  and  incumbent  of  a  i)arish  or  a  district  church  (or,  in  certain  cases, 
without  such  consent),  license  under  his  hand  and  seal  the  celebration  of 
marriages  in  any  public  chapel  in  the  parish  or  district,  or  in  any  chapel 
licensed  for  divine  .service,  or  any  chapel,  the  minister  whereof  is  duly 
licensed  to  ofliciate  tlicrein,  according  to  the  rites  of  the  Church  of  England. 
Sect.  34  provides  for  the  makinsz  of  annual  lists  of  such  licensed  cha]iels. 
And,  by  7  W.  4  &  1  V.  c.  22,  s.  33,  the  words,  "  iknns  may  be  i>ublishcd, 
and  marriages  may  be  solemnized,  in  this  chaiiel,"'  are  to  be  jilaced  in  a 
conspicuous  part  of  the  inside  of  the  chapel.  By  7  &  8  V.  c.  56,  s.  2,  the 
bishop's  ceitificate  shall  be  conclusive  evidence  that  marriages  may  be 
lawfully  solemnized  therein.  Whether  the  certificate  proves  itsell',  and 
requires  no  proof  of  signature  or  seal,  or  whether  the  certificate  may  be 
proved  by  an  examined  or  certified  copy,  is  not  provided  by  the  Act;  but 
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8CC  the  Evidence  Acts,  8  &  'J  V.  c.  llo,  s.  1,  aud  11  &  15  V.  c.  00,  s.  11, 
utile,  pp.  100,  101. 

By  4  G.  4,  0.  76,  s,  10,  no  licence  is  to  be  granted  except  for  the  church  or 
chapel  beloiiginji;  to  the  ijarish  or  chai)elry  where  one  of  the  persona  shall 
have  had  his  usual  jjlace  of  abode  for  the  fifteen  days  preceding ;  which 
licence  by  seels.  14,  W,  is  not  to  be  obtained  without  consent  of  the  father  or 
guardian  of  a  minor;  but  a  marriage,  without  such  consent,  is  not  invalid. 
li.  V.  Binuitigha/ii,  S  B.  &  C.  29.  And  by  sect.  26,  the  validity  of  a  marriage 
under  this  act,  whether  by  banns  or  licence,  cannot  be  impeached  by  proof, 
after  its  celebration,  of  the  non-residence  of  parties  within  the  proper  parish 
or  chapelry.  By  sect.  22,  marriages  under  this  Act  will  be  null  and  void  if 
the  parties  knowingly  and  wilfully  intermarry  in  a  place  not  a  church  or 
public  chapel  wherein  banns  may  be  pul)lished  (unless  by  special  licence);  or 
knowingly  and  wilfully  intermarry  without  due  publication  of  banns  or 
licence  ;  or  knowingly  and  wilfully  consent  to,  or  acquiesce  in,  a  marriage  by 
a  person  not  in  holy  orders.  The  language  of  this  act  differs  from  the  old 
marriage  act,  and  only  avoids  the  marriage  where  both  parties  knowingly 
contravene  its  provisions,  i?.  v.  Wroxton,  4  B.  &  Ad.  640;  there  the 
intended  husband  procured  the  banns  to  be  published  in  a  christian  and 
surname  which  the  woman  had  never  borne,  but  without  her  knowledge,  and 
it  was  held  a  vahd  marriage.  Templeton  v.  Tyree,  L.  R.,  2  P.  &  M.  420,  and 
Greaves  v.  Greaves,  Id.  42,3,  are  to  the  like  effect.  But  where  the  banns 
are,  with  the  knowledge  of  both  parties,  published  in  a  false  name,  there  is 
an  undue  publication  which  avoids  the  marriage,  and  it  is  immaterial 
whether  the  names  are  altered  or  suppressed.  Wiltshire  v.  Prince,  3  Hag. 
Ecc.  K.  332;  MidycJi/  v.  Wood,  30  L.  J.,  P.  M.  &  A.  57;  Wormald  v. 
Neale,  19  L.  T.  93.  By  49  &  50  \.  c.  3,  a  marriage  is  not  invalid  by  reason 
that  the  banns  of  one  of  the  parties  who  was  resident  in  Scotland  have  been 
published  or  proclaimed  there  in  Scotch  form. 

By  the  6  &  7  W.  4,  c.  85,  s.  1  (amended  by  7  W.  4  &  1  V.  c.  22,  s.  36, 
aud  19  &  20  V.  c.  119),  a  registrar's  certificate  obtained  under  that  act  is 
made  e(|uivalcnt  to  banns,  and  will  warrant  celebration  of  marriage  according 
to  the  rites  of  the  Church  of  England.  As  to  the  effect  of  such  certificate, 
vide  post,  p.  1042, 

It  would  seem  that  where  a  marriage  in  a  parish  church  is  shown  to 
have  been  celebrated  with  the  usual  forms,  and  by  a  person  acting  as 
minister,  this  is  presumptive  evidence  of  a  regular  and  legal  marriage 
without  the  aid  of  any  statute.  See  It.  v.  Manwaring,  post,  p.  1042,  aud 
cases  therein  cited. 

The  marriage  must  be  by  a  clergyman  who  is  a  third  person,  and  not  the 
bridegroom  himself.     Beamish  v.  Jieamish,  9  H.  L.  C.  274. 

Marriage  of  dissenters.']  Under  the  preceding  acts  there  was  no  exception 
as  to  the  marriage  of  dissenters  (other  than  of  Jews  or  Quakers) ;  but  the  6  & 
7  VV.  4,  c.  85,  provides  means  of  legal  marriage  for  dissenters  and  others. 
Under  sect.  4,  notice  may  be  given  by  one  of  the  parties  to  a  superintendent 
registrar,  who,  under  sect.  7,  is  to  grant  a  certificate  enabling  the  parties  to 
be  married  in  a  building  registered  under  the  act,  or  in  his  oflices;  under 
sect.  11  he  may  grant  licences  for  the  same  purj^ose. 

Sects.  18,  19,  provide  for  the  registration  of  meeting-houses.  By  sects.  20, 
21,  marriages  may  be  ])erformed  in  such  registered  meeting-houses  in  the 
presence  ot  some  registrar  of  the  district  (vide  post,  \).  1042)  and  two  witnesses, 
or  at  the  office  and  in  the  presence  of  the  superintendent  registrar,  and  some 
registrar  of  the  district  and  two  witnesses,  in  either  case  the  form  of  words 
given  in  sect.  20  is  to  form  part  of  the  ceremony. 

By  sect.  42,  if  any  person  shall  knowingly  and  wilfully  intermarry  in  any 
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place  otLer  than  the  chui-ch,  chapel,  registered  building,  oftice,  or  other  place 
specified  in  the  notice  and  certificate  i-equired  by  act,  or  without  due  notice 
to  the  superintendent  registrar,  or  ^Yithout  certificate  of  notice  duly  issued,  or 
without  licence  when  a  licence  is  necessary  under  the  act,  or  in  the  absence 
of  a  registrar  or  superintendent  registrar  when  his  presence  is  necessary,  the 
marriage  shall  be  null  and  void ;  Provided  that  nothing  therein  shall  annul  a 
marriage  solemnized  vmder  the  Marriage  Act,  -1  G.  4,  c.  76,  aiite,  pp.  1040, 
1041.  By  the  Marriage  Act,  1898  (Gl  &  62  V.  c.  58),  s.  4,  the  presence 
of  the  registrar  is  not  necessary  where  a  person  duly  authorized  under 
that  act  is  present;  by  sect.  6,  the  name  and  address  of  the  person  so 
authorized  with  respect  to  the  particular  building  must  be  certified  to  the 
registrar-seneral.  Marriages  under  these  acts  are  to  be  registered,  and  the 
registers  and  certified  copies  are  admissible  in  evidence.  See  Froof  of 
registers,  ante,  pp.  126,  127. 

It  has  been  held  that  there  is  no  analogy  between  the  certificate  of  the 
registrar  and  banns ;  and  the  marriage  will  not  be  void  if  the  certificate  be 
obtained  by  a  misstatement  which  would  have  avoided  a  marriage  by  banns. 
Holmes  V.  Simmons,  L.  R.,  1  P.  &  M.  523.  But  the  contrary  was  assumed 
in  B.  V.  Bea,  L.  R.,  1  C.  C.  365,  where  it  was  held  that  a  marriage  was  not 
avoided  by  a  misstatement  in  the  notice  given  to  the  registrar  not  known  to 
both  parties,  on  the  ground  that  6  &  7  W.  4,  c.  85,  s.  42,  must  receive  the 
same  construction  as  that  placed  on  4  Cf.  4,  c.  76,  s.  22  {ante,  p.  1041),  in 
reference  to  banns. 

Where  the  marriage  took  place  under  this  act  in  the  presence  of  a 
superintendent  registrar  in  a  dissenters'  meeting-house,  it  was  held  to  be 
presumed  that  the  meeting-house  was  duly  registered  for  marriages.  B.  v. 
jManioaring,  1  Dear.  &  B.  132  ;  26  L.  J.,  M.  C.  10.  So,  proof  that  a 
marriage  was  solemnized  in  a  Roman  Catholic  chapel,  according  to  tlie  rites 
of  that  Church,  and  that  the  parties  afterwards  cohabited,  is  p?'z//<«  facie 
evidence  to  show  a  valid  marriage  under  the  act ;  as  it  mil  be  presumed  that 
the  chapel  was  registered  pursuant  to  sect.  18,  and  that  the  registrar  was 
present  as  required  by  sect.  20.  Sichel  v.  Lambert,  15  C.  B.,  N.  S.  781 ;  33 
L.  J.,  C.  P.  137. 

The  6  &  7  W.  4,  c.  85,  has  been  amended  by  the  7  W.  4  «fc  1  V.  c.  22,  the 

3  &  4  V.  c.  72,  and  the  19  &  20  V.  c.  119.  By  sect.  17  of  the  last  act,  after 
a  marriage  has  taken  place  under  any  of  these  acts,  proof  of  residence  in  the 
district  stated  in  the  notice ;  of  consent  of  third  persons ;  that  the  building 
has  been  certified  as  registered ;  or  that  it  is  either  of  the  parties'  usual  place 
of  worshiji,  is  unnecessary;  and  proof  to  the  contrary  in  any  proceedings 
touching  the  validity  of  the  marriage  shall  not  be  given.  This  provision 
obviates  the  doubts  expressed  in  A',  v.  Manivaring,  supra.  By  sect.  24, 
cited  ante,  p.  127,  certified  copies  of  the  registration  of  the  building  may  be 
given  in  evidence. 

Marriage  of  Quakers  and  Jews.]     The  Marriage  Acts,  26  G.  2,  c.  33,  and 

4  Geo.  4,  c.  76,  do  not  extend  to  marriages  amongst  Quakers  or  Jeu-s,  where 
both  parties  are  Quakers  or  Jews  (see  Jones  v.  Bobinson,  2  Phill.  Ecc.  Cas. 
285),  such  marriages  being  expressly  excepted.  By  6  &  7  W.  4,  c.  85,  ss.  2, 
4,  marriages  of  Quakers  and  Jews,  according  to  their  usages,  are  to  be  good 
if  both  parties  are  Quakers  or  Jews  respectively,  and  notice  be  given  to  the 
registrar  of  the  intended  marriage,  and  a  certificate  be  issued  by  the  registrar 
agreeably  to  the  i)rovisions  of  tiiat  act.  See  also  3  &  4  V.  c.  72,  s.  5.  The 
Stat.  10  &  11  V.  c.  58,  removed  doubts  that  existed  as  to  the  validity  of 
marriages  amongst  Quakers  and  Jews,  solemni/,ed  before  1st  July,  1837, 
accordmg  to  their  usages,  by  enacting  tliat  sucli  marriages  "were  and  are 
good  in  law,"  provided  botii  parties  were  Quakers  or  Jews  respectively.     By 
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the  2o  V.  c.  18,  ameuilcd  by  35  &  3G  V.  c.  10,  the  jirovisioiis  of  (i  \-  7  W.  1, 
c.  85,  iuiii  the  Irish  Act,  7  it  8  V.  c.  81,  arc  extciideil  to  cases  where  only 
ouc  or  neither  of  the  parties  is  a  mcml)er  of  the  "  Society  of  Friends,"  pro- 
vided tlie  i)arty  giving  notice  to  the  registrar  shall  declare  that  both  parlies 
are  members  of,  or  shall  profess  with  or  are  of  the  persuasion  of  the  Society, 
or  shall  produce  a  certificate  from  the  rej;istering  ollicer  of  the  Society  that 
the  party  is  authorized  to  proceed  with  the  marriage  according  to  the  usages 
of  the  Society. 

If  the  plaintiff'  be  a  Quaker,  the  marriage  must  be  proved  to  have  taken 
place  according  to  the  ceremonies  of  that  sect.  1  Hag.  Con.  App.,  9  n. ; 
Beane  v.  Thomas,  M.  it  ]\I.  361.  lu  order  to  prove  a  Jewish  marriage  (in 
support  of  a  plea  of  coverture)  two  witnesses  were  called,  who  swore  they 
were  present  at  the  marriage  in  the  synagogue;  but  upon  an  oljjection  made 
that  what  took  place  at  the  synagogue  was  merely  a  ratification  of  a  pre- 
viously written  contract,  and  that,  as  that  contract  was  essential  to  the 
validity  of  the  niarriage,  it  ought  to  be  produced  and  proved,  the  contract 
was  put  in,  Horn  v.  Noel,  1  Camp.  61.  As  to  the  form  of  the  Jewish 
contract,  see  Lindo  v.  J>eUsario,  1  Hag.  Con.  225,  2-17,  App.  p.  0,  and 
Ljoldsmid  v.  Bromer,  1  Hag.  Con.  324. 

The  above  acts  relate  to  the  Ibrmalities  of  the  marriage  only,  the  capacity 
to  contract  follows  the  law  of  England ;  thus  a  marriage  abroad  between  two 
Jews  domiciled  here,  is  invalid  if  they  are  within  the  prohibited  degrees, 
althouiih  it  is  good  in  the  country  of  the  marriage  and  by  Jewish  law.  J  a  re 
Uc  UlJtuH,  (VJOO)  2  Ch.  481. 

Marriage  of  Greeks^  By  the  Orcck  Marriages  Act,  1884  (47  &  48  V. 
c.  20),  the  Probate  and  Matrimonial  Division  may,  on  petition,  declare 
certain  irregular  marriages  between  members  of  the  Greek  Church  to  be 
valid. 

Marriage  ah'oad.]  The  Marriage  Acts,  above  mentioned,  do  not  extend 
to  marriages  abroad,  and  a  marriage  celebrated  abroad  according  to  the  law 
of  the  foreign  state  is  generally  recognized  in  this  country  as  a  valid  marriage. 
In  proving  a  foreign  marriage,  evidence  must  be  given  of  the  law  of  the 
foreign  state.  See  Fentoti  v.  Livingstone,  3  ]\Iacq.  497 ;  Hyde  v.  Hgde, 
Brinldey  v.  Att.-Gen.,  and  Arnntagc  v.  Armilaye,  cited  ante,  p.  1038.  As 
to  the  proof  of  foreign  law,  see  ante,  pp.  120  et  seq. 

Marriage  in.  Scotland.']  A  marriage  in  Scotland  between  English  subjects 
according  to  the  Scotch  law  is  good  in  our  courts.  IJaJrymple  v.  DaJrymple, 
2  Hag.  Con.  54 ;  Harford  v.  Morris,  Id.  430.  In  order  to  establish  the 
fact  of  a  marriage  in  Scotland,  it  is  necessary  that  some  person,  conversant 
with  the  law  of  Scotland  as  to  marriage,  should  be  called.  B.  v.  Fovey, 
Dearsley,  32  ;  22  L.  J.,  M.  C.  19.  See  further  ante,  pp.  120,  121,  and 
Falrickson  v.  Fatrickson,  L.  R.,  1  P.  &  M.  86 ;  Camphell  v.  Campbell, 
Lyle  V.  Ellwood,  and  De  Thoren  v.  Att.-Oeti.,  cited  ante,  p.  1038,  where 
irregular  Scotch  marriages  were  on  the  evidence,  presumed  to  have  taken 
place.  By  stat.  19  it  20  V.  c.  96,  s.  1,  "  After  the  31st  of  December, 
1856,  no  irregular  marriage  contracted  in  Scotland  by  declaration,  acknow- 
ledgment, or  ceremony,  shall  be  valid,  unless  one  of  the  parties  had,  at  the 
date  thereof,  his  or  iier  usual  jilace  of  residence  there,  or  had  lived  in 
Scotland  for  21  days  next  ]irec(.ding  such  marriage."  It  is  insufficient  under 
this  section  to  live  in  Scotland  lor  19  days  and  fractions  of  two  other  days 
prior  to  the  marriage.  Lawford,  f.  c.  Havies  v.  JJaviis,  4  P.  D.  61. 
By  sect.  2,  irregular  marriages  contracted  after  that  day  may  be  registered, 
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and  the  certified  copies  are  admissible  in  evidence.  See  Proof  of  registers, 
ante,  pp.  127,  128. 

Marriage  in  Ireland.]  The  marriage  law  in  Ireland  conforms  to  the 
general  marriage  law  of  England  before  the  act  26  G.  2,  c.  33,  vide  ante, 
p.  1039,  but  has  been  modified  by  acts  applicable  to  Ireland.  See 
especially  3  &  4  W.  4,  c.  102,  and  7  &  8  V.  c.  81 ;  26  &  27  V.  c.  27 ; 
33  &  34  V.  c.  110,  Part  II.;  and  36  &  37  Y.  c.  16,  which  extend  to 
marriages  accordins;  to  the  rites  of  the  Church  of  Ireland,  and  to  marriages 
by  Roman  Catholics,  and  by  Dissenters.  A  marriage  in  Ireland  by  a 
clergyman  of  the  Church  of  England,  in  a  private  room  was,  before  the 
7  &  8  V.  c.  81,  came  into  operation,  good.  Smith  v.  Maxwell,  Ey.  &  M.  80. 
The  Irish  Act,  21  &  22  G.  3,  c.  25,  renders  legal  marriages  of  dissenters  by 
dissenting  ministers.  A  marriage  in  1835,  by  a  non-placed  Presbyterian 
minister,  who  had  previously  had  a  congregation,  but  had  been  suspended, 
and  ceased  to  have  one,  is  valid.  Harris  V.  I/arris,  I.  11.,  3  C.  L.  294,  Ex. 
But,  apart  from  statute,  such  a  marriage  was  void.  H.  v.  Millis,  10  CI.  &  F. 
534,  cited  ante,  p.  1039.  By  7  &  8  V.  c.  81,  s.  32,  which  is  incorporated 
with  the  latter  acts,  proof  of  residence  of  the  parties,  or  of  consent,  &c.,  is  not 
necessary  for  the  purpose  of  establishing  the  marriage.  That  act  provides 
for  the  registration  of  all  marriages,  and  certified  copies  are  to  be  evidence. 
See  Proof  of  registers,  ante,  pp.  127,  128. 

Marriage  abroad  in  British  dominions.']  A  marriage  between  British 
subjects  in  a  British  settlement  is  valid,  if  it  be  such  a  marriage  as  would 
have  been  valid  in  this  country  before  the  passing  of  the  Marriage  Act,  26  G. 
2,  c.  33,  ante,  p.  1039 ;  or,  be  in  conformity  with  any  local  law  established 
by  competent  authority.  Thus  a  marriage  between  two  Protestant  British 
subjects,  solemnized  by  a  Roman  Catholic  priest  at  Madras  and  followed 
by  cohabitation,  but  without  the  lici-nce  of  the  governor  (whicli  it  had  been 
the  uniform  custom  to  obtain,  though  there  was  no  law  requiring  it),  was 
held  valid.  Lautour  v.  Teesdah,  8  Taunt.  830 ;  2  Marsh.  243.  So,  in  the 
case  of  B.  v.  Brampfon,  10  East,  282,  Ld.  EUenbcrough  was  of  opinion  that, 
where  the  parties  had  accomi)aniod  the  king's  forces  abroad,  they  might  be 
considered  to  have  carried  with  them  the  law  of  England,  and  that  therefore 
a  man 
appar( 

V.  c.  23,  s.  22,  jwst,  pp.  1045,  1046.  The  presence  of  a  priest  in  holy  orders 
was  essential  to  a  good  marriage  at  common  law.  B.  v.  Millis,  10  CI.  &  F. 
534  ;  see  remarks  on  this  case,  ante,  p.  1039.  And  accordingly  a  marriage 
celebrated  by  a  missionary,  not  in  holy  orders,  but  otherwise  according  to  the 
rites  of  the  English  church,  in  a  foreign  country,  was  held  not  even  prima 
facie  evidence  to  support  an  action  for  adultery.  Catherwood  v.  Caslon,  13 
M.  &  W.  261. 

The  Stat.  14  &  15  V.  c.  40,  provided  for  the  solemnizaticm  of  marriages 
in  India  before  registrars,  where  one  or  both  of  the  parties  professed 
Christianity.  By  sect.  13,  proof  of  residence  or  consent  was  not  necessary 
in  order  to  establish  such  a  marriage,  nor  could  any  evidence  be  given 
to  prove  the  contrary.  Sect.  21  enacted  that  the  act  was  not  to  affect 
marriages  solemnized  in  India  by  persons  in  holy  orders.  The  ]irovisions 
of  this  act  relating  to  the  registration  of  marringes  will  be  found  stib  tit. 
Proof  of  registers^  ante,  p.  12S.  The  act  was  repealed  by  the  Stat.  Lav/ 
Rev.  Act,  1875,  and  the  Indian  law  of  marriage  is  now  regulated  by  Indian 

The  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23),  s.  11  (2),  2>o>it, 
p.  1046,  which   empowers  a   secretary    of  state  by  a  marriage  warrant  to 


irriage,  according  to  the  English  forms  in  a  public  chapel  by  a  person 
.rently  a  priest,  was  valid.     And  now  see  4  G.  4,  c.  91,  s.  1,  and  55  &  56 
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aiitliLuizc  :i  ^(ivdiior,  S:c.,  to  be  a  marriage  oniccr,  enacts  that  the  act  sliall 
then  a])ply  to  a  marriage  before  a  governor,  &c.,  and  in  such  ajiiilication 
sliall  not  be  limited  to  places  outside  her  Majesty's  dominions.     Id.  (r). 

15y  28  &  29  V.  c.  64,  s.  1,  it  is  enacted,  that,  "every  law  made  or  to 
be  made  by  the  legislature  of  any"  of  her  Majesty's  possessions  abroad 
"  lor  the  purpose  of  establishing  the  validity  of  any  marriage  or  marriages 
contracted  in  such  possession,  shall  have  anil  be  deemed  to  have  had  from 
the  date  of  the  making  of  sucli  law  the  same  force  and  cfl'ect  for  the  ])urposc 
aforesaid  within  all  parts  of  her  ^lajesty's  dominions,  as  such  law  may 
have  had  or  may  hereafter  have  within  the  possession  for  which  the  same 
was  made :  provided  that  nothing  in  this  law  contained  shall  give  any 
c'lVcct  or  validity  to  any  marriage  unless  at  the  time  of  such  marriage  both  of 
the  parties  thereto  were,  according  to  the  law  of  England,  competent  to 
contract  the  same." 

Marriafjc  ahroad  out  of  llrUAsh  dominions.l  The  marriage  of  English 
subjects  by  a  priest  of  the  Church  of  England  in  the  chapel  of  the  Englisli 
ambassador  abroad  appears  to  have  been  always  held  valid;  see  R.  v. 
Jiraiiipfon,  ante,  ]•.  104-f,  even  although  the  marriage  might  be  invalid 
according  to  the  law  of  the  foreign  country.  Este  v.  Smyth,  18  Beav.  112 ; 
23  L.  J.,  Ch.  705.  So,  such  marriage  on  board  a  man-of-war  on  a  foreign 
station  is  good.  Cidtinj  v.  Culling,  (1896)  P.  IIG.  And  the  stat.  4  G. 
4,  c.  91,  s.  1,  reciting  that  "  it  is  expedient  to  relieve  the  minds  of  all  his 
majesty's  subjects  from  any  doubt  concerning  the  validity  of  marriages 
iioleinnized  hy  a  ministei-  of  the  Church  of  England  in  the  chapel  or  house 
of  any  British  ambassador  or  minister,  residing  ivithin  the  country  to 
the  court  of  tvhich  he  is  accredited,  or  in  tlie  chapel  belonging  to  any  British 
factory  abroad,  or  in  the  house  of  any  Ih-itish  subject  residing  at  such  factory, 
as  icril  as  from  any  possibility  of  doubt  concerning  the  validity  of  marriages 
solemnized  within  the  British  lines  by  any  chaplain  or  oilicer,  or  other 
person  ofiiciating  under  the  orders  of  the  commanding  oflicer  of  a  British 
army  serving  abroad,"  ..."  declared  and  enacted  "  .  .  .  "  that  all  such 
mariiagcs  as  aforesaid  shall  be  deemed  and  held  to  be  as  valid  in  law 
as  if  tiic  same  had  been  solemnized  within  his  ^Majesty's  dominions  with  a 
due  observance  of  all  forms  required  by  law."  This  act  rendered  the 
mariia2;e  valid,  although  one  party  were  not  a  British  subject.  Be  Wright's 
Tritst,^2  K.  &  J.  595,  613  ;  25  L.  J.,  Ch.  621,  631.  A  marriage  within  the 
Britisli  lines  is  valid,  although  the  commanding  officer  had  not  authorized 
its  celebration.  Waldegrave  Peerage,  4  CI.  ct  F.  649.  This  act  was 
repealed  so  far  as  related  to  marriages  above  referred  to  in  italics,  solemnized 
on  or  after  January  1st,  1891,  by'stat.  53  &  54  V.  c.  47,  s.  12,  and  was 
entirely  repealed  by  the  55  &  56  V.  c.  23,  s.  26.  See  substituted  provisions 
in  Id.  s.  1,  infra,  and  sect.  26  (2),  i^ost,  p.  1046. 

By  the  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23,  s.  1),  "AH 
marriages  between  parties  of  whom  one  at  least  is  a  British  subject 
soh'mnized  in  the  manner  in  this  act  provided  in  any  foreign  country  or 
place  by  or  before  a  marriage  oflicer  within  the  meaning  of  this  act  shall 
be  as  valid  in  law  as  if  the  same  had  been  solemnized  in  the  Uiiited  Kingdom 
with  a  due  observance  of  all  forms  required  by  law."  By  sect.  8  (2),  "Every 
such  marriage  shall  be  solemnized  at  the  oflicial  house  of  the  marriage 
officer"  {vide  sect.  2A,post,  \\.  104(5,  "  with  open  doors,  between  the  hours  of" 
8  a.m.  and  3  p.m.,  "in  the  presence  of  two  or  more  witnesses,  and  may  be 
solemnized  by  another  ])erson  in  the  i)resence  of  the  marriage  officer, 
according  to  the  rites  of  the  Church  of  England,  or  such  other  form  and 
ceremony  as  the  jiarties  thereto  see  fit  to  adopt,  or  may,  where  the  parties 
so  desire,  be  solemnized  by  the  maniage  officer." 
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By  sect.  11,  the  marriage  officer  is  authorized  by  a  marriage  warraut  given 
by  a  secretary  of  state,  or  by  an  Order  in  Council  under  sect.  21,  infra.  By 
sect.  11  (2),  the  marriage  Avarrant  may  be  given  to  a  British  ambassador,  or 
consul,  or  to  a  governor,  high  commissioner,  resident,  consular  or  other 
officer ;  and  by  sect.  11  (3),  if  it  "  refers  to  the  office  without  designating 
the  name  of  any  particular  person  holding  the  office,  then,  while  the  warrant' 
is  in  force,  the  person  for  the  time  being  holding  or  acting  in  such  office  shall 
be  a  marriage  officer." 

Sect.  12.  "  A  marriage  under  this  act  may  be  solemnized  on  board  one 
of  her  Majesty's  ships  on  a  foreign  station,  and  with  respect  to  such 
marriage — (a)  subject  to  the  marriage  regulations  a  marriage  warrant  of 
a  secretary  of  state  may  authorize  the  commanding  officer  of  the  ship  to 
be  a  marriage  officer ;  (?;)  the  provisions  of  this  act  shall  apply  with  the 
prescribed  modifications." 

By  sect.  13  (1),  after  the  marriage,  proof  of  residence  and  consent  of 
necessary  parties  is  dispensed  with,  and  negative  evidence  excluded;  so  (2) 
Avhere  a  marriage  purjorts  to  have  been  solemnized  and  registered  under  this 
act  in  the  official  house  (vide  sect.  24,  infra)  of  a  British  ambassador 
or  consul,  or  on  board  one  of  H.M.'s  ships,  proof  of  the  authority  of  the 
marriage  officer  is  dispensed  witli  and  negative  evidence  excluded.  By  sect. 
16  (2)  "  a  certificate  of  a  secretary  of  state  as  to  any  house,  office,  chapel,  or 
other  place  being  or  being  part  of  the  official  house  of  a  British  ambassador  or 
consul  shall  be  conclusive." 

Sect.  21  empowers  the  making,  by  Order  in  Council,  of  regulations  for 
restricting  the  jiowers  given  by  the  act  (vide  supra)  to  marriage  officers,  and 
otherwise  for  applying  and  carrjang  out  the  purposes  of  the  act.  An  order 
has  been  made  under  this  section,  dated  Oct.  28th,  1892.  See  London 
Gazette,  Nov.  4th,  1892,  p.  6161. 

These  marriages  are  to  be  registered,  and  copies  of  the  registers  are 
admissible  in  evidence.  See  s«&  tit.  Proof  of  rey inters,  ante,  pp. 
129-131. 

As  to  the  registration  under  sect.  18,  by  a  marriage  officer  of  a  marriage 
solemnized  abroad  in  accordance  with  the  local  law,  vide  ante,  p.  130. 

By  sect.  22,  "  It  is  hereby  declared  that  all  marriages  solemnized  within 
the  liritish  lines  by  any  chaplain  or  officer  or  other  person  officiating  under 
the  orders  of  the  commanding  officer  of  a  British  arm}'  serving  abroad,  shall  be 
as  valid  in  law  as  if  the  same  had  been  solemnized  within  the  United  Kingdom, 
with  a  due  observance  of  all  forms  required  by  law."  See  Waldegrave  Peer- 
aye,  ajite,  p.  1045. 

By  sect.  24,  the  expression  "'official  house  of  a  marriage  officer 'means, 
subject  to  the  provisions  of  the  marriage  regulations,  the  office  at  which  the 
business  of  such  officer  is  transacted  and  the  oflicial  house  of  residence  of  such 
officer,  and  in  the  case  of  any  officer  who  is  an  officer  for  solemnizing 
marriages  in  the  official  house  of  an  ambassador,  means  the  official  house  of 
the  ambassador." 

This  act,  by  sect.  26,  repeals  the  earlier  statutes  as  to  marriages  by  consuls, 
viz.,  the  Consular  Marriaiie  Acts,  1849,  1868  (12  &  13  V.  c.  68;  31  &  32 
V.  c.  61);  the  Marriage  Act,  1890  (53  &  54  V.  c.  47),  and  the  Foreign 
Marriage  Act,  1891  (54  &  55  V,  c.  74),  with  the  itroviso  that  (2)  "  Every 
marriage  in  fact  solemnized  and  registered  by  or  before  a  British  consul  or 
otlier  marriage  officer  in  intended  pursuance  of  any  act  hereby  repealed  shall, 
notwithstanding  svich  repeal  or  any  defect  in  the  authority  of  the  consul  or 
the  solemnization  of  the  marriage  elsewhere  than  at  the  ccmsulate,  be  as  valid 
as  if  the  said  act  had  not  been  repealed,  and  the  marriage  liad  been  solemnized 
at  tlic  consulate  by  or  before  a  duly  authorized  consul  ; "  unless  the  marriage 
iiad  been  declared  invalid  before  June  27th,  1892,  by  any  competent  court,  or 
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cillici-  III"  the  iKutius  theretu  luid  bofure  tliatiluy  Liwt'iilly  iiiteiiiiarricil  witli  any 
other  person. 

The  stat.  4U  &  43  V.  c.  li'.i,  s.  2,  legalizes  all  marriages  between  two 
IJritish  subjects  soleinuizcd  before  21st  July,  LS79,  on  board  a  Queen's 
vessel  on  a  foreign  station,  in  the  presence  of  her  coninumding  oOicer, 
whether  according  to  any  religious  rite,  or  contracted  i>tr  uerha  dr  inienenti. 

A  marriage  solemnized  in  France  under  and  subject  to  the  conditions  of 
55  ife  50  V.  c.  23,  ante,  p.  1045,  is  valid  here  as  regards  form,  even  although 
the  French  court  has  declared  the  marriage  void,  owing  to  non-compliance 
with  the  forms  required  by  French  law.  See  Hay  v.  Northcote,  (I'.tOO)  2  Ch.  262, 
decided  on  12  &  13  V.  c.  68.    See  further  Chitty's  Statutes,  title  "  Marriage." 

Defences.']  In  ejectment  by  heir-at-law  the  most  common  defences  are 
illegitimacy  and  a  will. 

Proof  of  illegitimacy.']  The  defendant  may  prove  that  the  marriage  was 
invalid,  and  the  plaintilf  therefore  illegitimate. 

To  prove  the  illegitimacy  of  a  child  born  in  wedlock,  want  of  access  or 
other  circumstances  which  tend  to  show  that  the  husband  could  not,  in  the 
course  of  nature,  have  been  the  father  of  his  wife's  child,  are  good  evidence. 
R.  V.  Lvffe,  >S  East,  204;  where  see  Lil.  Ellenborough's  judgment,  and  the 
cases  cited.  And  ijresumjitive  evidence  of  n(jn-access  is  admissible.  Good- 
rii/ht  d.  Tu/i)]json  v.  Saul,  4  T.  R.  356  ;  Morris  v.  Davies,  5  CI.  &  F.  163 ; 
liawes  v.  Draeyer,  23  Ch.  D.  173;  Aylesford  Feeraye,  11  Ap.  Ca.  1.  But 
whenever  a  husband  and  wife  are  proved  to  have  been  together,  at  a  time 
when,  in  the  order  of  nature,  the  husband  might  have  been  the  father  of  the 
child,  sexual  intercourse  is  to  be  i)resumed,  and  it  is  incumbent  on  those  who 
dispute  the  legitimacy  of  the  child  to  disprove  the  fact  of  sucli  intercourse, 
by  evidence  alibrding  an  irresistible  inference  that  it  could  not  have  taken 
l)iace,  and  not  by  mere  evidence  of  circumstances  which  may  afford  a  balance 
of  i)robabilities  against  the  fact ;  per  Leach,  M.l\.,  Head  v.  Head,  1  Sim. 
&  Stu.  152 ;  Turn.  &  R.  138  ;  and  see  Bauhury  Peerage,  1  Sim.  &  Stu.  153  ; 
Morris  v.  Davies,  supra;  Bosvile  v.  Att.-Gen.,  12  P.  D.  177;  Burnahy 
v.  Uaillie,  42  Ch.  D.  282  ;  Legge  v.  Edmonds,  25  L.  J.  Ch.  125 ;  if  a  husband 
had  access,  or  the  access  be  not  clearly  negatived,  and  others  at  the  same  time 
were  carrying  on  a  criminal  intercourse  with  his  wife,  a  child  born  under  such 
circumstances  is  legitimate.  S.  C. ;  R.  v.  Mansfield,  1  Q.  B.  444 ;  Gordon  v. 
Gordon,  (l'J03)  P.  141.  But  if  the  husband  and  wife  are  living  separately, 
the  mere  fact  that  the  husband  had  opportunity  of  access,  is  not  conclusive 
evidence  of  access,  and  therefore  of  legitimacy.  Cope  v.  Co^^e,  1  M.  &  Rob. 
269  ;  per  Alderson,  J.,  explained  in  R.  v.  Mansfield,  1  Q.  B.  450,  452.  And 
where  the  wife  is  judicially  separated  from  her  husband,  her  children  born 
more  tlian  nine  months  after  the  decree  are,  in  the  absence  of  evidence  of  access, 
to  be  deemed  bastards.  See  Irder  S.  George  &  S.  Margaret,  1  Salk.  123; 
llttherington  v.  Hetherington,  12  P.  D.  112  ;  and  ante,  p.  566. 

As  to  the  presumption  as  to  the  duration  of  gestation,  vide  ante,  p.  42 ;  and 
as  to  the  admissibility  of  evidence  to  prove  the  possibility  of  a  protracted 
period,  vide  ante,  ]i.  52. 

Neither  husband  nor  wife  will  be  permitted  to  prove,  directly  or  indirectly, 
the  non-access  during  marriage,  on  the  ground  of  public  policy.  R.  v. 
Sourton,  5  Ad.  &  E.  180.  See  Legge  v.  Edmonds,  supra.  This  rule  is  not 
affected  by  the  stat.  32  &  33  V.  "c.  68,  s.  3,  ante,  p.  164.  In  re  Rideout's 
Trusts,  L.  R.,  10  Eq.  41  ;  Nottingham,  Guardians  of  v.  Tomkinson,  4 
C.  P.  D.  343;  Burnahy  v.  Baillie,  suimt.  The  rule  does  not,  however, 
exclude  the  evidence  of  the  husband  as  to  non-access  hefure  the  marriage,  to 
prove  that  he  was  not  the  father  of  the  child  of  his  wife  born  shortly  after  it. 
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PouUtt  Peerage,  (1903)  A.  C.  395,  overruling  Anon.  v.  Aiion.,  22  Beav.  481 ;  23 
Beav.  273 ;  25  L.  J.,  Oh.  136,  n.  See  as  to  declarations  of  parents,  ante,  pp.  46, 47. 

As  to  the  admissibility  of  a  bastardy  order  to  prove  illegitimacy,  see  Watson 
V.  Little,  5  H.  &  N.  472;  29  L.  J.,  Ex.  267,  cited  ante,  pp.  109,  207. 

The  issue  of  an  Englishman  domiciled  in  Scotland,  born  in  Scotland  before 
marriage,  and  made  legitimate  by  subsequent  marriage  there,  cannot  inherit 
real  estate  in  England.  Doe  d.  Birtwhistle  v.  Vardill,  5  B.  &  C.  438  ;  6  N.  C. 
385,  D.  P.;  see  also  2  CI.  &  F.  571.  So,  the  father  under  the  same  circum- 
stances cannot  inherit  from  the  son,  under  3  &  4  W.  4,  c.  106 ;  In  re  Don, 
4  Drew.  194 ;  27  L.  J.,  Ch.  98. 

With  respect  to  the  question  of  illegitimacy  it  is  sometimes  material  to 
consider  how  far  an  English  marriage  can  be  dissolved  by  the  sentence  of  a 
foreign  court.  In  Pt.  v.  LoUey,  I\.  &  Ry.  237,  239,  the  twelve  judgas  were 
unanimously  of  opinion  that  "no  sentence  or  act  of  any  foreign  country  or 
state  could  dissolve  an  English  marriage,  a  vinculo  matrimonii,  for  ground  on 
which  it  was  not  liable  to  be  dissolved  "  in  England.  But,  the  resolution 
above  stated  must  be  construed  with  reference  only  to  the  fiicts  of  that  case, 
for  "  the  tribunal  of  a  foreign  country  having  jurisdiction  to  dissolve  the 
marriages  of  its  own  subjects,  is  competent  to  pronounce  a  similar  decree 
between  English  subjects  who  were  married  in  England,  but  who  before,  and 
at  the  time  of  the  suit  are  permanently  domiciled  within  the  jurisdiction 
of  such  foreign  tribunal,  such  decree  being  made  in  a  hondjide  suit  without 
collusion  or  concert ; "  'per  Ld.  Westbury,  in  Shaiv  v,  Qould,  L.  R.,  3  H,  L. 
55,  85.  This  is  in  accordance  with  Dr.  Lushington's  remarks  in  Conway  v. 
Beazley,  3  Hagg.  Ecc,  liep.  639.  The  principle  applies  to  a  decree  of  nullity 
on  the  ground  of  impotence,  as  until  such  decree  the  marriage  is  voidable  only, 
vide  A.  V.  B.  infra,  and  the  wife  had  acquired  her  husband's  domicil.  Turner  v. 
Tliompson,  13  P.  D.  37.  And  a  divorce  by  a  Scotch  court  of  domiciled  Scotch 
jiersonSj  for  cause  insufficient  for  divorce  in  England  is  valid  here,  although  the 
marriage  was  solemnized  in  England,  with  an  English  woman.  Harvey  v. 
Farnie,  8  Ap.  Ca.  43,  D.  P. ;  Pemberton  v.  Hughes,  infra.  So  even  where,  at 
the  time  of  the  marriage,  the  spouses  were  both  domiciled  in  England.  Buter  v. 
Bater,  (1906)  P.  209,  C.  A.  See  also  Scott  v.  A.-G.,  11  P.  D.  128.  And  mere 
irregularity  in  procedure  in  the  foreign  court  will  not  invalidate  the  divorce  if  the 
court  had  jurisdiction  and  the  ])roceedings  afforded  substantial  justice.  Pern- 
herton  v.  Hughes,  (1899)  1  Ch.  781,  C.  A.  See  also  Bater  v.  Bater,  supra.  But, 
in  general  unless  the  parties  are  bond  fide  domiciled  in  the  foreign  countrjr,  and 
the  suit  is  prosecuted  without  collusion,  a  divorce  a  vinculo,  in  the  case  of  an 
English  marriage  between  English  subjects,  has  no  effect  in  England.  S/taio  v. 
Qould,  L.  R.,  3  n.  L.  55  ;  and  see  also  Briggs  v.  Briggs,  5  P.  D.  163 :  Green  v. 
Green,  (1893)  P.  89,  and  the  cases  collected  in  the  argument  and  judgments  in 
Shaw  V.  Gould,  suprra,  and  in  Shaiv  v.  Att.-Gen.,  L.  R.,  2  P.  &  M.  156.  A 
divorce,  however,  recognized  as  valid  by  the  courts  of  the  country  or  state  of 
the  husband's  domicil,  although  obtained  in  another  state,  is  valid  here. 
Armiiage  v.  A.-G.,  (1906)  P.  135.  Residence  without  domicil  does  not  give 
the  foreign  court  jurisdiction.  Xe  Mesurier  v.  Le  Mesurier,  (1895)  A.  C.  517, 
J.  C,  dissenting  from  Niboyet  v.  Niboyet,  4  P.  D.  1,  C.  A.;  diss.  Brett,  L.J. 
It  must  be  observed  that  in  each  of  the  above  cases,  the  court  decreeing  the 
divorce  was  that  of  a  Christian  country,  vide  ante,  p.  1038.  As  to  divorce  in 
India  of  a  domiciled  Englishman,  see  Warter  v.  Warter,  15  P.  D.  152. 
As  to  domicil,  see  cases  cited,  ante,  p.  1038. 

It  may  be  here  observed  that  a  marriage  is,  on  the  ground  of  impotence,  not 
void,  but  voidable  only ;  and  proceedings  to  avoid  the  marriage  can  be  taken 
only  by  the  other  party,  and  during  the  lifetime  of  both  the  parties.  A. 
V.  ]',.,  ij.  R.,  1  P.  &  M.  559.  Such  jjroceedings  must  have  been  taken  in  the 
Ecclesiastical  Court,  or  in  the  Court  for  Matrimonial  (Causes.    The  jurisdiction 
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(if  the  latter  court,  l>y  tlic  J.  Act,  1873,  b.  34,  is  transferred  to  tlie  Probate, 
Matriiiioniiil  ami  Atliiiiralty  Division  oi"  the  I[if,'h  Court  of  Justice  ;  and 
althoiigli  every  jud^c  and  division  of  the  court  has  now  power  to  <lo  complete 
justice  hetwftn  the  jiarties  (see  sect.  3G,  and  J.  Act,  1H75,  s.  11),  yet  it  is 
probable  that  a  (lucstion  of  this  kind  would  be  relegated  to  the  above-named 
division  of  the  court.  See  I'imtey  v.  Jiunt,  0  Cli.  D.  08  ;  Jh-adford  v.  Yuung, 
2(;  Ch.  P.  657  ;  the  C.  A.  in  affirming  the  judgment  (20  Ch.  D.  617)  did  not 
Consider  this  point. 

By  the  21  &  22  V.  c.  03  (ss.  1  and  8),  any  natural-born  subject,  Sec,  may 
petition  the  Probate,  Matrimonial,  and  Admiralty  Division  of  the  High  Court 
(if  Justice  (vide  sajtra),  and  obtain  a  decree  declaring  his  legitinjac}-,  and  that 
the  marriage  of  his  father  and  mother,  or  grandfather  and  grandmother  was 
valid,  or  that  his  own  marriage  was  valid  ;  and  such  decree  declaring  the 
k'uitimacy  or  validity,  or  the  contrary,  shall  be  binding  on  any  person  cited 
or  made  a  i)arty,  and  his  real  or  poisonal  representative,  or  any  person  clainiiug 
title  through  him. 

Proof  of  a  will.']  The  defendant  may  defeat  the  claim  of  the  heir  by 
showing  a  will.  The  proof  of  a  will  of  land  has  been  already  treated  of,  vide 
ante,  pp.  144  et  scq.  As  to  what  wills,  (fee,  fall  within  the  provisions  of  the 
AVills  Act  (1  V.  c.  26),  see  sects.  1,  .']4,  post,  p.  1053. 

As  to  the  right  to  begin  at  the  triiil  of  an  ejectment  to  decide  the  validity 
of  a  will,  vide  ante,  pp.  28G,  287. 

Under  the  Conveyancing,  ifec.  Act,  1881  (44  &  45  V.  c.  41),  s.  30,  cited 
ponf,  p.  lOHl,  on  the  death,  after  Dec.  31st,  1881,  of  a  sole  trustee  or 
mortgagee  of  lond  in  fee  sim]»le,  the  land  vests  in  his  legal  personal  repre- 
sentative, notwithstanding  any  disposition  thereof  by  will.  But  by  the 
Copyhold  Act,  1S04  (57  ife  58  V.  c.  46),  s.  88,  2wst,  p.  1061,  this  provision 
does  not  apply  to  land  of  customary  tenure.  Freeholds  devised  by  a  testator 
dying  after  Dec.  31st,  1897,  vest  in  his  personal  representative  notwithstand- 
ing any  devise  thereof,  vide  infra. 

Action  fur  recovery  of  Land  by  Devisee  of  a  Freehold  Interest. 

The  law  collected  under  this  heading  applies  only  to  cases  in  which  the 
testator  died  before  Jan.  1st,  1898.  Under  the  Land  Transfer  Act,  1807  (60 
(&  61  V.  c.  65),  ss.  1,  3,2wst,  pp.  1060-1,  where  he  has  died  on  or  after  that  day 
his  freehold  estate  vests  in  his  personal  representative  K.,  notwithstanding 
any  testamentary  disposition  as  if  it  were  a  chattel  real,  and  vests  in  the 
devisee  on  assent  by  R.  only.  The  evidence  will  in  this  case  be  the  same  as 
if  the  land  were  leasehold  :  see  hereon,  post,  p.  1055. 

AVhere  the  plaintiff  claims  a  freehold  interest  by  a  devise  he  must  prove : 
(1)  The  seisin  in  fee  of  the  testator  (see  ante,  p.  1037),  or,  under  1  Y. 
c.  26,  s.  3,  that  he  was  "entitled  "  :  (2)  The  regular  execution  of  the  will ; 
sec  a7ite,  pp.  144  et  seq.,  or  in  certain  cases,  a  probate  under  20  &  21  V.  c.  77, 
s.  61,  ante,  pp.  150  et  seq.:  (3)  the  death  of  the  testator  :  and  (4),  in  case 
there  are  any  estates  linuted  by  the  will  prior  to  the  devise  to  himself,  the 
determination  of  such  prior  estates. 

By  3  (fc  4  W.  4,  c.  106,  s.  3,  when  land,  &c.,  shall  be  devised  by  any  testator 
who  died  since  Dec.  31st,  1833,  to  his  own  heir,  such  heir  shall  be  considered 
as  taking  by  devise  and  not  by  descent.  Before  this  act,  a  devise  to  any  one 
of  the  same  estate  as  he  would  otherwise  have  taken  as  heir-at-law  of  the 
devisor  was  ino])erative,  and  the  devisee  took  by  descent  and  not  by  devise. 

A  devise  of  trust  or  mortgage  estates  does  not  take  efl'ect  in  the  case  of  a 
death  after  Dec.  31st,  1S81  :  see  44  &  45  Y.  c.  41,  s.  30,  ]}ost,  p.  1061. 
As  to  the  right  to  begin,  vide  ante,  pp.  286,  287. 
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As  to  the  admissibility  of  oral  evidence  to  explain  ambiguities  in  the  will, 
vide  ante,  pp.  29  et  seq. ;  and  on  the  question  of  parcel  or  no  parcel,  p.  32, 

Defences.']  The  defendant  may  show  a  disclaimer  on  the  part  of  the 
plaintiff  to  take  under  tlie  will ;  or  he  may  impeach  the  will  by  showing  that 
it  was  not  duly  executed ;  or,  that  the  testator  did  not  know  and  approve  of 
its  contents;  or,  that  it  has  been  obtained  by  fraud  or  duress;  or,  that  the 
devise  is  an  interlineation ;  or,  by  proving  the  incapacity  of  the  testator  to 
make  a  will ;  or,  a  revocation  of  it. 

Disclaimer.']  The  disclaimer  is  good  if  by  deed.  Townson  v.  Tichell,  3 
B.  &  A.  31 ;  Begbie  v.  Crook,  2  N.  C.  70;  and  see  Nicloson  v.  Wordsivorth, 
2  Swanst.  371,  where  the  earlier  cases  on  disclaimer  are  collected.  And,  it  is 
now  settled  that  a  valid  disclaimer  may  be  made  by  parol  or  by  conduct.  In 
re  BirchaU,  40  Ch.  D.  436,  C.  A.  See  also  Shep.  Touch.  452 ;  per  Holroyd,  J., 
in  Townson  v.  Tickell,  supra.  But,  the  disclaimer  must  be  absolute  of  any 
estate  in  the  land ;  and  therefore  where  the  devisee  of  an  estate  refused  to 
take  it  as  devisee,  saying  he  was  entitled  as  heir-at-law,  and  would  not  accept 
any  benefit  by  the  will  of  the  devisor,  it  was  held  that  this  was  no  such  dis- 
claimer as  prevented  him  from  afterwards  bringing  ejectment,  and  relying  on 
his  title  as  devisee.  Due  d.  Smyth  v.  Smyth,  6  B.  &  C.  112.  Acting  as 
executor  or  under  the  trusts  of  a  will,  does  not  affect  the  power  to  disclaim 
real  estate  devised.     WelJesley,  Vt.  v.  Withers,  4  E.  k  B.  750. 

Want  of  knowledge  of  contents  of  ivilL]  The  defendant  may  prove  that 
the  testator  did  not  know  and  approve  of  the  contents  of  the  w'll,  so  that 
it  is  not  really  his  will.  Hastiloio  v.  Stohie,  L.  11.,  1  P.  &  M.  64;  Garnett- 
Botfitld  V.  Garni'tt-BotfiM,  (1901)  P.  335  ;  Fulton  v.  Andreic,  L,  E.,  7  H.  L. 
448.  This  principle  may  be  applied  to  a  part  only  of  the  will.  S.  C. ;  MorreJl 
V.  MorreJl,  7  P.  D.  68 ;  In  re  Boehnt,  (1891)  P.  247  ;  Brisco  v.  Baillie 
llarnilton,  (1902)  P.  234.  It  is,  however,  sufficient  if  the  will  is  prepared  in 
accordance  with  instructions,  though  at  the  time  of  execution  the  testator 
merely  recollects  that  he  gave  those  instructioDS,  and  believes  that  the  will  is 
in  accordance  with  them.  Parker  v.  Felgate,  8  P.  D.  171.  Ace.  Perera  v. 
Perera,  (1901)  A.  C.  354,  J.  C.  And  where  a  testatrix  employed  T.  to  con- 
vey her  meaning  in  technical  language,  and  executed  the  will  prepared  by 
him,  knowing  the  words  nsed,  a  mistake  made  by  T.  cannot  be  corrected. 
Collins  V.  Elstone,  (1893)  P.  1 ;  Garnett-Botfield  v.  Garnett-Botfeld,  supra. 
Where  a  will  is  executed  under  suspicious  circumstances,  the  plaintiff  must 
prove  that  tlie  testntor  knew  and  approved  its  contents.  Tyrrell  v.  Puinton, 
(1894)  P.  151,  C.  A.,  following  Barry  v.  Btitlin,  2  Moo.P.U.  480,  and  Fulton 
v.  Andrew,  supra.     See  further,  1  AVms.  Exors.  lUth  ed.  254,  255. 

Fraud  and  undue  influence.]  To  impeach  the  will  on  the  ground  of  fraud, 
declarations  of  intention,  &c.,  by  the  testator  are  admitted,  and  simihuly 
such  declarations  may  be  proved  in  support  of  the  will.  Vide  ante,  p.  145. 
Where  the  inequitable  treatment  of  some  chihlren  by  the  will  was  urged  in 
support  of  the  charge  of  fraudulent  concoction  made  against  the  favoured 
children,  a  new  trial,  on  the  ground  of  the  refusal  of  the  judge  to  explain  to 
the  jury,  when  requested  by  them,  the  legal  operation  of  the  will  as  regarded 
the  children,  was  refused.     Due  v.  Stevens,  Q.  B.,  E.  T.  1849,  M.  S. 

A  will  will  not  oidy  be  void  if  obtained  by  fraud,  for  force,  imi)ortunity, 
or  undue  influence  will  also  avoid  it.  The  question  as  to  what  is  sucli  influ- 
ence is  well  explained  by  Wilde,  J.O.,  in  the  case  of  J/all  v.  Hall,  L,  R., 
1  P.  &  M.  481,  482,  as  follows:  "  To  make  a  good  will  a  man  must  be  a  free 
agent.  But  all  influences  are  not  unlawful.  Persuasion,  ajipcals  to  the  affec- 
tions or  ties  of  kiudreil,  to  a  sentiment  of  gratitude  for  past  services,  or  pity 
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I'lir  J'lituie  destitution,  or  the  like, — thcfie  are  all  legitimate  and  may  he  fairly 
] Messed  on  a  teatator.  On  the  other  liand,  pressure  of  whatever  character, 
wliether  acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to  overpower  the 
volition  without  convincing  the  judgment,  is  a  si^ecies  of  restraint  under  which 
no  valid  will  can  be  made.  Iniportuuity  or  threats,  such  as  the  testator  has 
not  the  courage  to  resist,  moral  command  asserted  and  yielded  to  for  the  siike 
of  peace  aud  quiet,  or  of  escaping  from  distress  of  mind  or  social  discomfort, 
these,  if  carried  to  a  degree  in  which  the  free  play  of  the  testator's  judgment, 
•iiscretion  or  wishes,  is  overborne,  will  constitute  undue  inlluence,  though  no 
J'orce  is  either  used  or  threatened.  In  a  word,  a  testator  may  be  led  but  not 
driven  ;  and  his  will  must  be  the  oll'spring  of  his  own  volition  and  not  the 
record  of  some  one  else's."  See  further  Farjitt  v.  Lawless,  L.  1!.,  '1  P.  &  M. 
Ai)'l ;  Ashwvil  V.  Luiiii,  Id.  477,  n. ;  Winijroue  v.  WiiKjruvc,  11  1'.  D.  iSl ;  and 
1  Wms.  Exors.,  Pt.  I.,  Bk.  II.,  Ch.  1,  §  2,  10th  ed.  29  et  se<i. 

Fraud  or  undue  influence  may  be  ground  for  CNpunging  part  of  a  will  only. 
See  Alkn  V.  JStPhtrsvn,  1  H.  L.  C.  191. 

With  regard  to  imbecility,  vide  post,  p.  1052. 

Iitterlineatiou.']  Alterations  apparent  on  the  face  of  the  will  are,  in  the 
absence  of  evidence  to  the  contrary,  to  be  i)resumed  to  have  been  made  after 
execution.  See  F roof  of  tvills  of  land,  ante,  pp.  141  et  seq.  Declarations  of 
the  testator  made  hcfoir  execution  are  admissible  to  rebut  this  presumption, 
but  not  those  made  after  execution.     Vide  ante,  p.  145. 

Incapacity  from  infancy  or  coverture.']  By  34  &  35  H.  8,  c.  5,  s.  14,  an 
infant  under  21  years  of  age  was  disqualified  from  making  a  will  of  lands. 
And  by  1  V.  c.  26,  s.  7,  an  infant  is  disqualified  from  making  a  will  at  all. 
As  to  when  an  infant  becomes  of  age,  vide  ante,  p.  672.  By  sect.  8,  "no  will 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  ]iassiug  of  this  act."  The  exceiJ- 
tion  applies  to  wills  made  under  a  power,  or  where  the  husband  has  abjured 
the  realm,  or  is  otherwise  civilly  dead.  Co.  Litt.  133  a.  As  to  this  last  case, 
see  In  re  Coward,  4  Sw.  &  Tr.  46  ;  34  L.  J.,  P.  M.  &  A.  120.  The  exce[)tion 
also  includes,  in  equity,  wills  of  land,  which  the  married  woman  has  to  her 
separate  use.  Taylor  v.  Meads,  4  D.  J.  &  S.  597  ;  34  L.  J.,  Ch.  203 ;  Cooper 
v.  MacdonaJd,  7  Ch.  D.  288,  C.  A. ;  and  by  the  ^Married  \Vomeu's  Property 
Act,  1882,  ss.  1  (1),  (5),  has  been  extended  to  all  real  and  ])ersonal  property, 
her  title  to  which  has  accrued  after  Dec.  31st,  1881.  Vide  post,  pp.  1174 
et  seq..  Actions  by  and  against  Married  Womoi  alone. 

Incapacity  from  idiotcy,  or  -non-sane  memory.']  A  party  propounding  a 
will  is  Ixiund  to  show  that  it  was  executed  by  the  testator,  and  that  he  was 
of  a  sound  and  disposing  mind.  If  a  will,  not  irrational  ou  the  face  of  it,  be 
produced,  and  the  execution  of  it  proved,  and  no  other  evidence  be  offered, 
the  jiresumptiou  is  that  it  is  the  will  of  a  jierson  of  competent  understanding  ; 
but,  if  there  be  circumstances  in  evidence  tending  to  counterbalance  this  pre- 
sumption, it  lies  ou  the  party  propounding  tlie  will  to  establish  aflirmatively 
the  competency  of  the  testator.  Sutton  v.  Sadler,  3  C.  B.,  X.  S.  87  ;  Synies 
V.  a  rem,  1  Sw.  &  Tr.  401 ;  28  L.  J.,  P.  ]\I.  &:  A.  83  ;  Clcare  v.  Cleare,  L.  1\., 
1  P.  &  ]\r.  655.  See  Hojye  v.  Camphell,  (1899)  A.  C.  1,  D.  P.  It  is  not 
enough  that  the  testator,  when  he  makes  his  will,  has  sullicicnt  memory  to 
answer  familiar  and  usual  questions  ;  he  ought  to  have  a  dispt)sing  memory 
so  as  to  be  able  to  make  a  disposition  of  his  lands  with  understanding  and 
reason.  Winc]a'ster''s,  Ms.  of,  case,  6  licp.  23  a;  JJonghfon  v.  Kniijlit,  L.  R., 
3  P.  &  M.  04.  If  the  defendant  succeed  in  proving  that  the  testator  has  been 
affected  by  habitual  mental  derangement,  then  it  is  for  the  other  party  who 
claims  under  the  will,  to  show  sanity  and  competency  at  the  period  when  the 
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act  was  done.  Att.-Gen.  v.  Parnther,  3  Bro.  Ch.  C.  441;  Smith  v.  Tcbbitt, 
L.  B.,  1  P.  &  M.  398 ;  Smee  v.  Smee,  5  P.  D.  84.  But,  partial  unsoundness, 
not  affecting  the  general  faculties,  and  not  operating  on  the  mind  of  the 
testator,  in  regard  to  testamentary  disposition  is  not  sufficient  to  render  hiin 
incapable  of  making  a  will ;  S.  C. ;  Banks  v.  Goodfdloiv,  L.  R.,  5  Q.  B.  549  ; 
accord.  Jenlcins  v.  Morris,  14  Ch.  I).  674,  C.  A.  And,  where  the  case  is  one 
of  temporary  delirium  arising  from  transient  causes,  as  fever,  &c.,  slight 
evidence  of  restored  sanity  will  be  sufficient.  Brogden  v.  Brown,  2  Addams, 
445.  The  will  itself  may  be  evidence  of  a  sound  mind,  or  lucid  interval ;  and 
one  made  by  a  person  while  confined  in  an  asylum,  has  been  established  by 
the  reasonableness  of  its  provisions.  M'Adam,  v.  Walker,  1  Dow,  170,  per 
Ld.  Eldon,  C. ;  Cartwriyht  v.  Cartirriyht,  1  Phillim.  90.  Where  the  evidence 
is  conflicting,  the  safest  course  is  to  try  the  question  by  the  evidence  of 
collatt'ral  facts  ;  as  by  correspondence,  acts  done  with  relation  to  property, 
and  the  circumstances  attending  the  jireparation  and  execution  of  the  will 
itself,  Tathain  v.  Wright,  2  Euss.  &  Myl.  21,  22  ;  Smith  v.  Tebbitt,  supra. 
Letters  written  to  the  testator  by  deceased  jiersons  and  not  acted  upon,  or 
indorsed,  or  answered  by  him,  are  not  admissible  as  evidence  of  his  sanity. 
Wright  V.  Doe  d.  Tathuin,  4  N.  C.  489.  As  to  proof  of  insanity  by  an  inquisi- 
tion finding  lunacy,  or  by  an  order  of  a  Master  in  Lunacy  stating  unsoundness 
of  mind,  ride  ante,  pp.  196,  199. 

Imbecility  produced  by  age  or  sickness,  of  which  the  devisee  has  tal^eii 
advantage,  will  be  enough  to  avoid  a  will.  1  Wms.  Exors.,  10th  ed.  26  ; 
Hacker  v.  Neivborn,  IStyles,  427;  Moneypenny  v.  Broivn.,  8  Yin.  Ab.  167. 
But  not  mere  age  or  weakness  of  intellect.  1  Wms.  Exors.,  10th  ed.  26,  27. 
See  further.  Barker  v.  Felgate,  ante,  p.  1050. 

Revocation  of  will  hy  cancelling,  tfcc. — Stat,  of  Frauds,  s.  6.]  By  the  Stat,  of 
Frauds,  s.  6  (repealed  by  1  Y.  c.  26,  ss.  2, 34,  except  as  to  wills  made  before  Jan. 
1st,  1838),  a  devise  in  writing,  or  a  clause  thereof,  may  be  revoked,  "  by  burning, 
cancelling,  tearing,  or  obliterating  the  same  by  the  testator  himself,  or  in 
his  jjresence,  and  by  his  direction  and  consent."  As  to  what  amounts  to 
a  "devise"  or  "clause,"  see  Swinton  v.  Bailey,  1  Ex.  D.  110,  C.  A. ;  4  Ap. 
Ca.  70,  D.  P.  The  act  must  be  done  with  an  intention  of  revoking ;  and 
though  the  burning  or  tearing  be  incomplete,  yet,  if  done  with  an  intention 
to  revoke,  it  will  operate  as  a  revocation.  Bibh  v,  Thomas,  2  AY.  Bl.  1043 ; 
see  WinsoY  v.  Bratt,  2  B.  &  B,  650.  Where  the  testator  threw  his  will  on  the 
fire  in  an  envelope,  with  intent  to  destroy  it,  and  another  person  snatched 
it  off  before  more  was  burnt  than  the  corner  of  the  envelope,  and  afterwards 
promised  the  testator  that  he  would  burn  the  Avill,  and  pretended  to  have 
done  so — this  was  held  no  revocation.  Doe  d.  Beed  v.  Harris,  6  Ad.  &  E. 
209.  But  it  was  held  otherwise  in  the  case  of  copyhold  not  being  within 
the  Statute  of  Frauds.  Doe  d.  /(/.  v.  Id.,  8  Ad.  &  E.  1.  It  is  a  question 
for  the  jiu'y,  whether  the  testator  had  completed  the  intended  act  of  revoca- 
tion;  Doe  d.  Berkes  v.  Berkes,  infra;  or  whether,  in  cases  of  erasure,  the 
acts  were  merely  deliberative.  Doe  d.  Strickland  v.  Strickland,  8  C.  B.  724. 
The  declarations  of  the  testator  at  the  time  of  doing  the  act,  and  his  sub- 
se([ueDt  declarations  respecting  it,  are  admissible  evidence  of  his  intentions. 
Doe  d.  Berkes  v.  Berkes,  3  B.  &  A.  489.  In  this  case  the  testator  being 
angry  with  a  devisee  tore  his  will  twice  through,  but  his  arm  being  ai'restcd 
by  a  bystander,  and  his  auger  ap]ieased,  lie  fitted  the  pieces  together  and  said, 
"  It  is  a  good  job  it  is  no  worse  ;  "  it  was  left  to  the  jury  to  say  whether  the 
testator  had  or  had  not  completed  the  cancelling  he  at  first  intended;  and 
the  jury  having  found  in  the  negative,  the  K.  B.  upheld  their  verdict.  See 
also  2  P^ast,  534  (c).  If  there  be  several  instruments,  it  is  a  question  for  the 
jury  whether  they  were  intended  to  form  but  one  will;  and  in  the  case  of 
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<luplic;itt's,  if  they  fiuil  they  were  su  iuteuded,  an  alteration  of  unc  iiistruincnt 
fuiind  by  tlic  jury  to  have  been  final,  will,  in  law,  be  an  alteration  of  the 
Corresponding;  duplicate,  and  the  will  so  altered  becomes  the  last  will  of  the 
testator.     Due  d.  Strickland  v.  Strkklnnd,  ante,  p.  1052. 

Implied  revocations  were  considered  as  excepted  out  of  the  Statute  of 
Frauds ;  1  Wms.  Saund.  278  c,  (4).  As  to  these,  see  the  cases  collected  iu 
earlier  editions  of  this  work,  e.g.,  IGth  ed.  (ISDi),  p.  1044. 

Jleuocation  of  will  under  the  Wills  Act,  1837.]  The  Wills  Act,  1837  (1  V. 
c.  2G),  applies  (ss.  1,  34)  to  any  will,  codicil,  or  appointment  in  exercise  of  a 
power  made,  or  re-executed,  or  re-published,  or  revived  by  any  codicil,  on  or 
after  Jan.  1st,  1838. 

By  sect.  18,  a  will  shall  be  revoked  by  marriage,  except  a  will  made  under 
a  power,  when  the  property  would  not,  in  default  of  appointment,  go  to  the 
representatives  of  the  testator.  See  In  re  Fenwiclc,  L.  K.,  1  P.  &  M.  319. 
This  i-ection  does  not  apply  to  the  will  of  a  foreigner  domiciled  abroad.  In 
re  Martin,  (1900)  P.  211,_^;e^-  Lindley,  M.R. 

By  sect.  19,  "  no  will  shall  be  revoked  by  any  presumption  of  an  intention 
on  the  ground  of  an  alteration  in  circumstances." 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be  revoked 
otherwise  than  as  aforesaid  (vide  sect.  18,  supra),  or  by  another  will  or 
codicil  executed  in  the  manner  required  by  sect.  9  {ante,  p.  145) ;  or,  by  some 
writing,  declaring  an  intention  to  revoke,  executed  in  like  manner;  or,  by 
burning,  tearing,  or  otherwise  destroying  it,  by  the  testator,  or,  some  person 
in  his  presence  and  by  his  direction,  with  the  intention  of  revoking  the  same. 

]5y  sect.  23,  no  conveyance  or  other  act  subsequent  to  the  execution  of  the 
will  (except  an  act  by  which  a  will  may  be  revoked  as  above)  shall  i)revent 
the  operation  of  the  will  with  respect  to  such  estate  or  interest  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

By  sect.  24,  every  will  shall  take  effect  as  if  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appear  by  the  will.  This 
does  not  refer  to  the  objects  of  the  testator's  bounty,  but  only  to  the  real  and 
personal  estate  comjirised  in  the  will.  UuUock  v.  Bennett,  7  D.  M.  &  G.  283 ; 
24  L.  J.,  Ch.  512. 

By  sect.  21,  no  obliteration,  interlineation,  or  alteralion  made  after  execution, 
shall  have  any  effect  (except  so  far  as  the  words  or  effect  of  the  will  before  altera- 
tion shall  not  be  apparent),  unless  such  alteration  be  executed  in  the  manner 
required  for  a  will ;  but  the  will,  with  such  alteration,  shall  be  deemed  duly 
executed  if  the  signature  ol  the  testator  and  subscription  of  the  witnesses  be 
made  in  the  margin  or  on  some  other  part,  opposite  or  near  to  such  alteration, 
or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum  referring  to  it,  and 
written  at  the  end  or  other  part  of  the  will.  The  pasting  of  strips  of  paper 
over  part  of  a  will  is  an  obliteration.  In  re  Jlorsfurd,  L.  R.,  3  P.  &  M.  211 ; 
Fjinrh  V.  Co>»&e,  (1894)  P.  191.  "Api)arent"  means  apparent  on  the  face 
of  the  instrument  as  left  by  the  testator,  to  ex[)erts  accustomed  to  writing, 
using  glasses  if  necessary,  but  not  chemicals  or  any  physical  interference. 
S.  CC.  The  initials  of  testator  and  the  witnesses,  in  the  margin  of  the 
will,  opposite  interlineations,  are  sufficient  to  give  them  effect,  under  this 
section.     As  to  presumption  as  to  interlineations,  see  ante,  p.  145. 

By  sect.  22,  a  will  revoked  can  only  be  revived  by  re-execution,  or  by  a 
codicil  duly  executed  and  attested  and  showing  an  intention  to  revive  it ; 
and  when  a  will  partly  revoked,  and  afterwards  wholly  revoked,  shall  be 
revived,  the  revival  shall  not  extend  to  so  much  as  was  revoked  before  the 
revocation  of  the  whole,  unless  a  contrary  intention  shall  be  shown.  Sec 
In  re  Steele,  May,  and  Wilson,  L.  11.,  1  P.  &  M.  575 ;  McLcod  v.  McNab, 
(1891)  A.  C.  471,  474. 
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The  onus  of  proving  the  revocation  of  a  duly  attested  will  is  on  the  party 
alleging  it.  Benson  v.  Benson,  L.  E.,  2  P.  &  M.  172.  Neither  destruction 
without  intention,  nor  intention  without  destruction,  will  revoke  a  will. 
Cheese  v.  Lovejoy,  2  P.  D.  251,  C.  A.  Where  a  will  was  last  seen  in  the 
testator's  own  possession,  and  on  his  death  after  due  search  cannot  be  found, 
the  presumption  is  that  he  had  himself  desti'oyed  it  animo  revocandi,  and  it 
lies  on  the  party  relying  on  the  will  to  rebut  this  presumption;  1  Wms. 
Saund.  280  d,  (s) ;  Brown  v.  Broum,  8  E.  &  B.  876 ;  27  L.  J.,  Q.  B.  173  ; 
Echersley  v.  Piatt,  L.  R.,  1  P.  &  M.  281 ;  Johnson  v.  Lyford,  Id.  546 ;  Allan 
V.  Morrison,  (1900)  A.  C.  604,  J.  C. :  and  in  such  case  the  contents  may  be 
proved  by  parol,  in  order  to  show  that  it  revoked  a  former  will.  Brown  v. 
Brown,  supra.  But,  this  presumption  does  not  arise  where  there  is  evidence 
that  the  will  was  not  in  existence  at  the  testator's  death;  Finch  v.  Finch, 
L.  R.,  1  P.  &  M.  371 ;  nor,  where  the  testator  after  making  the  will  became 
insane.  Sprigge  v.  Sprigge,  L.  R.,  1  P.  &  ]\I.  608.  To  rebut  this  presump- 
tion of  revocation  the  declarations  of  the  testator  are  admissible  to  show  that 
he  had  not  altered  the  intention  expressed  in  his  will ;  Sugden  v.  Ld.  St. 
Leonards,  1  P.  D.  154,  C.  A.;  Keen  v.  Keen,  L.  R.,  3  P.  &  M.  105 ;  and  this 
may  again  be  met  by  evidence  of  declarations  to  the  contrary,  S.  C.  Such 
declarations  are  not  admissible  to  prove  revocation  by  the  destruction  of  one 
part  of  a  duplicate  will.  Atkinson  v.  Morris,  (1897)  P.  40,  C.  A.  It  is 
sufficient  cancellation  under  sect.  20,  if  the  will  be  found  in  the  testator's 
custody  with  the  signatures  scratched  out  with  a  penknife  ;  In  re  Morton,  12 
P.  D.  141 ;  or  cut  out,  although  the  piece  was  gummed  in  its  place  again. 
Bdl  V.  Fothergill,  L.  R.,  2  P.  &  M.  148.  So,  if  the  will  be  so  torn  as  no 
longer  to  exist  in  its  entirety ;  and  where  a  testator  noticed  in  the  witnessing 
clause  that  he  had  set  his  hand  and  seal  to  the  will,  tearing  off  the  seal  is  a 
sufficient  "  tearing  "  if  done  with  the  intention  of  revoking.  Price  v.  Powell, 
S  H.  &  N.  341 ;  S.  C.  7W7n.  Price  v.  Price,  27  L.  J.,  Ex.  409.  So,  by  a 
.statement  in  the  witnessing  clause  that  he  had  set  his  hand  to  the  preceding 
pages,  a  testator  makes  the  signature  on  those  pages  part  of  his  will;  and  if 
he  afterwards,  animo  revocandi  tear  off  those  signatures,  though  the  formal 
signature  be  left,  it  is  a  tearing  within  the  section,  and  a  good  revocation  of 
the  whole  will.  Williams  v.  Tyley,  Johns.  530.  The  signatures  of  the 
attesting  witnesses  are  a  material  part  of  the  will ;  and  if  the  will  be  found  in 
the  testator's  custody  with  these  signatures  torn  off,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  it  was  done  by  the  testator 
animo  revocandi,  and  the  will  is  thereby  revoked.  Evans  v.  Dallow,  31 
L.  J.,  P.  M.  &  A.  128.  But,  where  a  will  is  found  with  the  first  few  lines 
only,  torn  off;  In  re  Woodward,  L.  R.,  2  P.  &  M.  206  ;  or  the  clause  appoint- 
ing executors  cut  out ;  In  re  Maley,  12  P.  D.  134  ;  that  part  only  which  has 
been  removed  is  cancelled.  Where,  however,  the  first  three  sheets  nut  of  five 
of  which  the  will  consisted  had  been  replaced  by  others,  the  will  was  held  to  be 
cancelled.  Trrloar  v.  Bean,  14  P.  D.  49  ;  Leonard  v.  Leonard,  (1902)  P.  243. 
It  is  doubtful  whether  a  testator  can  ratifj''  the  cancellation  of  liis  will,  which 
took  place  in  his  presence  but  against  his  wish.  Mills  v.  Milhvard,  15  P.  D.  20. 
See  further,  cases  decided  under  the  Stat,  of  Frauds,  s.  6,  ante,  p.  1052. 

In  order  that  a  codicil  not  specifically  revoking  a  will  may  operate  as  a 
revocation  of  a  particular  devise  in  the  will,  the  intention  to  revoke  must  be 
as  clear  as  the  original  intention  to  devise.  Doe  d.  Ifearle  v.  Hicks,  1  CI.  & 
r.  20;  8  Bing.  475  ;  Williams  v.  Fvans,  1  E.  &  B.  727 ;  22  L.  J.,  Q.  B.  241 ; 
Bohertson  v.  Powell,  2  H.  &  C.  762;  33  L.  J.,  Ex.  34.  As  to  the  confirma- 
tion by  a  codicil,  of  an  unattested  obliteration  in  a  will,  sec  In  re  Hay,  (1904) 
1  Ch.  317.  Where  upon  the  face  of  a  will,  and  the  facts  known  to  the 
testator,  it  is  doubtful  whether  he  intended  thereby  altogether  to  revoke  a 
former  wall,  oral  evidence  is  admissible  as  to  explain  the  intention.    Jenner  v. 
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F/inch,  5  P.  U.  lOG.  JUit  as  to  how  far  sucli  evidence  is  admissible,  see 
Townsotd  V.  Muoi-e,  (1!»05)  P.  73,  80,  pei-  Vaugiiaii  Williams,  L.J. 

The  cancellation  of  a  will  which  revoked  a  devise  in  an  earlier  will  does 
not  revive  tiie  devise.  In  re  JIod<jkiitso)i,  (1893)  P.  339,  C.  A.  But  where 
a  will  revoking  an  earlier  one  is  itself  revoked  by  the  testator  with  tlie 
intention  of  thereby  reviving  the  earlier  one,  this  is  a  case  of  dependent 
relative  revocation,  and  the  act  of  destruction  being  referable  solely  to  his 
intention  to  validate  tlie  earlier  will,  and  that  act  being  conditional  and  the 
condition  unfulfilled,  there  is  no  revocation.  Poivell  v.  Powell,  L.  K.,  1  P.  & 
M.  209;  Jamen  v.  Shriiapton,  1  P.  1).  131.  See  Stamford  v.  White,  (1901) 
P.  4(J.  Tliis  doctrine  may  apply  even  wliere  the  document  intended  to  be 
substituted  was  non-existent  and  had  never  existed  as  a  valid  testamentary 
document,  e.f/.  an  unexecuted  fresh  will.  Dixon  v.  Treastiry  Soficitor,  (1905), 
P.  42.  So  also  to  alterations  made  in  wills  subsequently  to  execution.  In  re 
Iforsfoi-d,  L.  W.,  3  P.  &  I\r.  211.  In  the  case  where  a  strip  of  pai)er  with  an 
altered  bequest  has  been  jiasted  over  the  former  one,  the  strip  may  be  removed 
in  order  to  ascertain  what  the  original  bequest  was.     S.  C. 

A  codicil  to  a  will  is  not  now  revoked  by  revocation  of  the  will :  it  can 
only  be  revoked  in  some  of  the  ways  pointed  out  in  sect.  20,  ante,  p.  1053 ; 
Black  V.  Jobling,  L.  H.,  1  P.  &  M.  685;  In  re  Sarage,  L.  E.,  2  P.  &  M.  78; 
even  although  the  codicil  is  by  its  language  dependent  on  the  will,  and 
cannot  be  construed  without  it.  Gardiner  v.  Courthorpe,  12  P.  D.  14.  But 
where  the  will  and  codicil  are  written  on  the  same  paper,  it  is  a  question  of 
intention  whether  cancellation  of  the  will  operates  as  a  revocation  of  the 
codicil.     In  re  Bleckley,  8  P.  1).  169. 

Action  fur  Recovery  of  Land  hy  a  Devisee  of  Leasehold. 

A  devisee  of  a  leasehold  interest  must  prove  :  1.  The  title  of  the  devisor  to 
the  proijerty,  unless  the  defendant  is  estopped  from  disputing  it;  2.  The 
probate  of  the  will,  ante,  p.  118;  and,  3.  The  assent  of  the  executor  to  the 
bequest.  The  devisee  of  freehold  laud,  where  the  testator  died  after  Dec.  31st, 
1897,  must  under  the  Land  Transfer  Act,  1897,  ss.  1,  Z,post,  pp.  1060,  1061, 
give  the  same  evidence. 

By  the  assent  the  term  is  vested  in  the  devisees  from  the  death  of  the 
testator.  Saunde)'\'i  case,  5  Rep.  12  b;  Doe  d.  Saye  and  Sele,  Ld.  v.  Guy,  3 
East,  120.  A  very  small  matter  will  amount  to  an  assent,  it  being  a  rightful 
act ;  Noel  v.  Rohinson,  1  Vern,  94 ;  and  it  is  a  matter  of  fact  for  tlie  jury. 
Mason  v,  Farnell,  12  M.  &  W.  674.  In  the  case  of  a  leasehold  the  assent  of 
one  executor  is  sulVicient;  and  one  of  several  executors  can  make  a  valid 
assent  to  a  devise  to  himself.  Toivnson  v.  Tickell,  3  B.  &:  A.  40.  Assent 
before  probate  is  good,  and  even  although  the  executor  assenting  die  without 
proving  the  will,  provided  probate  is  ultimatelv  taken  out.  See  Wankfu)-d 
V.  Waiikford,  1  Salk.  299,  308;  Brazier  v.  ITudnon,  8  Sim.  67;  and  see 
further,  as  to  assent,  jj^os^,  p.  1156 ;  1  Wms.  Exors.  10th  ed.  221 ;  2  Id. 
1101  et  seri. ;  FJliott  v.  Elliott,  9  M.  &  W.  23 ;  Qui)iton  v.  Frith,  I.  H.,  2  Eq. 
396  ;  ITnnter  v.  Hunter,  I.  E.,  3  C.  L.  40,  C.  P. ;  Thome  v.  Tho)'ne,  (1893)  3 
Ch.  196  ;  Stevenson  v.  Lirerpool,  Mayor  (f,  L.  E.,  10  C.  P.  81.  Assent  to  a 
bequest  for  life  of  leaseholds  includes,  likewise,  assent  to  a  bequest  thereof  in 
remainder.  S.  C.  Assent  as  to  leaseholds  forming  part  of  a  residue  is  good. 
Avstin  V.  Beddoe,  (1893)  W.  N.  78,  c<rr.  North,  J.  In  the  case  of  freeholds 
it  seems  that  all  the  executors,  who  have  not  disclaimed,  must  assent.  See 
the  Laud  Transfer  Act,  1897,  ss.  1,  2,  3,  post,  )ip.  1060,  1061,  In  re  Fmrley  & 
L.  (fc  Provincial  Bank,  post,  p.  1061,  and  Brickdale  &:  Sheldon  on  the  Land 
Transfer  Acts,  2nd  ed.,  p.  291.  An  assent  under  hand  only  requires  no  stani]!, 
vide  ante,  p.  250. 


105G      Action  for  Becovery  of  Land  by  Devisee,  t&c,  of  Copyhold. 


Action  for  Recovery  of  Land  hy  Devisee  or  Heir  of  Copyhold. 

A  devisee  of  copyhold  premises  must,  independently  of  statutes,  adduce  the 
following  proofs : 

1.  The  seisin  of  the  testator.  The  surrender  by  the  testator  to  the  use  of 
his  will  is  no  proof  of  his  seisin.  Fer  Taunton,  J.,  in  Barfoot  v.  Sadler, 
Winton  Sum.  As.  1831.  The  admittance  and  actual  possession  of  the  testator 
himself  would  be  the  best  evidence  of  seisin.  And  where  the  testator  was  a 
surrenderee,  his  admittance  must  be  shown.  Mattheiv  v.  Osborne,  13  C.  B. 
919 ;  22  L.  J.,  C.  P.  241. 

2.  The  surrender  by  him  to  the  use  of  his  will.  But  this  is  not  necessary 
in  the  case  of  a  person  dying  after  July  12th,  1815 ;  55  G.  3,  c.  192 ;  see  Doe 
d.  Clarke  v.  Ludlam,  7  Bing.  275.  As  to  proof  of  surrender,  see  Froof  and 
effect  of  court  rolls  and  manor  books,  ante,  pp.  119,  210,  and  Stamps, — C02n/- 
hold  estates,  ante,  p.  253. 

3.  The  will  itself.  A  recital  of  it  in  the  admittance  is  not  evidence  as 
between  heir  and  devisee.  Ano7i.,  B.  N.  P.  108;  1  Ld.  Kaym.  735.  Nor 
is  the  probate  admissible  evidence  of  it;  Archer  v.  Slater,  11  Sim.  507; 
except  under  the  provisions  of  20  &  21  V.  c.  77,  ante,  pp.  150  et  seq.  Willsof 
customary  and  copyhold  land  must  now  be  executed  with  the  same  formalities 
as  freehold ;  1  V.  c.  2G,  s.  9,  ante,  p.  145  ;  and  a  will  so  executed  is  good, 
though  the  testator  may  not  have  surrendered  to  the  use  of  his  will ;  and 
though  being  entitled  as  heir,  devisee,  or  otherwise,  he  may  not  have  been 
admitted;  a'nd  though  there  be  no  custom,  or  only  a  limited  custom,  to 
devise  or  surrender  to  the  use  of  a  will.  Sect  3.  Before  this  act  the  will  need 
not,  it  is  said,  have  been  in  writiag.     1  Watk.  Copy.  130. 

4.  The  devisee  must  prove  his  own  admittance,  though  an  heir  may  bring 
ejectment  without  it.     Froof  of  admittance,  post,  p.  1057. 

Where  the  title  depends  on  a  special  custom,  it  is  necessary  to  prove  the 
custom ;  as  to  which,  see  ante,  pp.  35,  119,  210. 

By  the  Copyhold  Act,  1894,  57  &  58  V.  c.  4G  (replacing  4  &  5  V.  c.  35, 
ss.  86,  88-90),  s.  82,  a  customary  court  may  be  held  without  the  presence, 
or  even  the  existence,  of  any  copyholder;  and  by  sect.  84,  the  lord,  his 
steward,  or  deputy  steward,  may  admit  out  of  the  manor,  and  without  holding 
a  court ;  and  without  a  presentment  in  pursuance  of  which  the  admittance 
is  made.  By  sect.  85,  every  will  a  copy  of  which  is  delivered  to  the  lord 
sliall  be  entered  on  the  Court  rolls,  and  the  entry  shall  be  as  valid  as  if  made 
in  pursuance  of  a  presentment  by  the  homage.  But,  the  act  does  not  make 
the  enrolment  evidence  of  the  will.  Sect.  100  repeals  previous  Copyhold 
Acts,  with  the  proviso  that  the  repeal  shall  not  affect  any  award,  deed,  order, 
certificate,  &c.,  made  thereunder. 

By  sect.  21  (replacing  15  &  16  V.  c.  51),  after  enfranchisement  under  the 
act,  the  customary  modes  of  descent  are  to  cease,  and  the  laws  of  descent  of 
lands  in  common  socage  are  to  apply;  but  this  provision  is  not  to  affect 
the  custom  of  gavelkind  in  Kent. 

The  Stat.  3  &  4  W.  4,  c.  106  (ante,  ]\  1036),  amending  the  law  of  inherit- 
ance, extends  to  copyhold  and  customary  land. 

The  eflect  of  the  stat.  1  V.  c.  26,  s.  3  (snpra),  is  to  enable  a  copyliolder 
to  devise  liis  estate  in  every  case,  dispensing  with  a  surrender  to  the  use  of 
the  will,  but  leaving  the  estate  in  the  customary  heir  till  the  admittance  of 
the  devisee.  Garland  v.  Mrad,  L.  II.,  6  Q.  B.  441.  Where,  therefore,  the 
devisee  does  not  obtain  admittance,  but  presents  the  customary  lieir  for 
admittance,  the  lord  cannot  refuse  to  admit  the  latter  and  seize  quousqne  for 
want  of  a  tenant.  S.  C.  See  also  Km-iiigham  v.  Ivatt,  L.  B.,  8  Q.  15.  388; 
Ex.  Ch. 
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The  (leviirc  or  descent  of  copyhoMs  is  not  afl'ccteJ  by  the  Land  Trnnsfer 
Act,  1897  (00  &  01  V.  c.  65),  see  sect.  1  (4);  nor  by  tlie  Conveyancing,  &c,, 
Act,  1881  (41  &  -15  V.  c.  41),  s.  30.  Sec  the  Copyhold  Act,  185)4  (57  &  58 
v.  c.  40),  s.  88,  iwst,  \\  1061. 

Pvodf  of  admittann.']  Although  in  ejectment  against  a  stranger,  the  heir 
of  the  copyholder;  Doe  d.  Tarrant  v.  Ihllvr,  3  T.  R.  109;  or,  the  grantee  of 
the  reversion  of  a  copyhold  from  the  lord;  Roe  v.  Loveless,  2  B.  &  A.  153; 
and  see  Doe  d.  Leach  v.  Wliitaker,  5  15.  &  Ad.  409;  need  not  prove  an 
admittance;  3'ct  a  devisee,  being  a  purchaser,  must  prove  it.  As  to  proof  of 
admittance,  see  Proof  and  effect  of  court  rolls  and  manor  hooJcs,  ante,  \')]\  119, 
210.  Tlie  identity  of  the  parties  named  in  the  rolls  must  be  proved  ;  Due  d. 
J/anson  v.  Smith,  1  Camj).  197  ;  or  the  circumstances  may  be  such  as  to 
warrant  the  presumption  of  identity.  Vide  ante,  p.  135.  The  admittance  of 
tenant  for  life  being  the  admittance  of  him  in  remainder,  even  though  it  be  a 
Contingent  one;  Brown^s  case,  4  Rep.  22  b. ;  a  devisee  in  remainder  has  unly 
to  prove  the  admittance  of  the  tenant  for  life,  and  not  his  own.  The  title  of 
a  surrenderee  is  not  complete  before  admittance.  lierry  v.  Greene,  Cro.  Eliz. 
349;  Doe  d.  Shewen  v.  U'root.  5  East,  132;  Jhnjson  v.  Adcoch,  9  Jur.,  N.  S. 
800;  H.  T.  1S63  Ex.  But,  after  admittance  his  title  has  relation  to  tlie 
surrender  (or,  in  case  of  devisee,  to  the  testator's  death),  against  all  i)ersons 
but  the  lord  ;  and  he  may  therefore  recover  in  ejectment  upon  a  title  laid 
between  the  time  of  the  surrender  and  admittance,  provided  the  admittance 
be  before  the  trial.  Holdfast  d.  WnoUams  v.  Clapham,  1  'W  R.  GOO;  Doe  d. 
Bennington  v.  J/atI,  19  East,  20S.  An  heir  might,  before  admittance,  devise 
copyholds  descending  to  him.  King  v.  Turner,  1  Mj^l.  it  K.  456.  But,  not 
an  unadmitted  devisee  or  surrenderee.  Doe  d.  ]Vinder  v.  Lawes,  7  Ad.  &  E. 
211,  2l^,i>er  Cur;  Matthew  v.  Oshorne,  13  C.  B.  919  ;  22  L.  J.,  C.  P.  241, 
ante,  p.  1056;  but  now  see  1  V.  c.  26,  s.  3,  ante,  p.  1056.  Where  au 
admittance  was  entered  at  a  void  court,  and  the  proceedings  of  that  court 
regularly  entered  by  the  steward  on  the  court  rolls,  it  was  held  sufficient;  as 
at  the  following  court  the  tenants  would  have  information  of  it.  Doe  d. 
Leach  v.  Wliitaker,  supra.  An  admittance  at  a  court  baron  is  good  if 
it  be  a  court  at  which  customary  tenants,  as  well  as  freeholders,  have  been 
used  to  do  suit.  Doe  d.  Emns  v.  Walker,  15  Q.  B.  28 ;  19  L.  J.,  Q.  B.  293. 
The  heir  of  a  copyholder,  admitted  for  life  or  lives  only,  cannot  support  an 
action  without  a'lmittance,  although  by  the  custom  he  has  a  descendible 
right  of  renewal  as  heir.     Doe  d.  Dand  v.  TJiompstm,  13  Q.  B.  070. 

Action  for  Recovery  of  Land  bg  Mortgagee. 

If  the  action  be  brought  against  the  mortgagor  in  possession  after  default, 
or  against  a  tenant  let  in  by  him  after  the  mortgage,  the  mortgagee  has  only 
to  prove  the  execution  of  the  mortgage  deed,  and  a  demand  of  possession  is 
unnecessary.  Keech  v.  Hall,  1  Doug.  21 ;  1  Smith's  L.  C.  (where see  notes); 
Doe  d.  Rohg  v.  Maiseg,  8  B.  &  C.  767  ;  Doe  d.  Fisher  v.  Oiles,  5  Bing.  421. 
And  the  mere  fact  of  the  receipt  of  interest,  as  such,  since  the  date  of  the 
writ,  is  no  recognition  of  a  lawful  possession  by  the  mortgagor  or  his  tenant, 
so  as  to  make  a  demand  necessary ;  Doe  d.  Rogers  v.  Cadivalhider,  2  B.  Sc 
Ad.  473;  even  thouiih  received  under  a  distress,  if  the  distress  were  made 
under  a  special  (lower  in  the  mortgage  deed.  Doe  d.  Wilkinson  v.  Goodier, 
10  Q.  B.  957.  Ikit,  if  the  mortgagee  treat,  as  his  tenant,  one  who  occupies 
under  a  demise  by  the  mortgagor  since  tlie  mortgage,  a  notice  to  quit  may 
become  necessary,  Rogers  v,  Ifmnphregs,  4  Ad.  Oi'  E.  313,  314;  Doe  d. 
Whitlaker  v.  Hales,  7  liing.  322,  A.  let  B.  into  posse>;siou  as  tenant  from 
year  to  year,  and  then  mortgaged  to  plaintift";  after  the  mortgage  B.  let  tho 
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defendant  into  possession,  and  informed  A.,  the  mortgagor,  of  the  ffict,  and 
A.  afterwards  received  tlie  rent  from  defendant;  it  was  held,  that  the 
tenancy  of  B  still  existed,  and  the  plaintiff  could  not  maintain  ejectment 
without  a  proper  notice  to  quit.  Cadle  v.  Moody,  30  L.  J.,  Ex.  385.  As  to 
esto]-ipel  by  conduct  of  the  mortgagee,  against  the  tenants  of  the  mortgagor, 
see  Keith  v.  Gancia  (B.)  &  Co.,\l904)  1  Ch.  774,  C.  A. 

Notice  by  a  mortgagee,  to  the  mortgagor's  tenant  in  possession,  to 
pay  the  rent  to  him,  will  not  aJone  create  a  tenancy  between  them 
without  attornment.  Evans  v.  Elliot,  9  Ad.  &r  E.  342;  accord.  Toiver- 
son  y.  Jackson,  (1891)  2  Q.  B.  484,  C.  A.  The  mere  fact  that  the  notice 
was  not  repudiated,  is  no  evidence  of  such  tenancy.  S.  C.  overruling  Brown 
V.  Storey,  1  M.  &  Gr.  117,  and  UnderJiay  v.  Bead,  20  Q.  B.  D.  209,  in  Q.  B. 
D.  Payment  of  rent  to  the  mortgagee  by  the  mortgagor's  lessee,  under  an 
authority  given  by  the  mortgagor  for  that  purpose  to  the  mortgagee,  makes 
no  change  of  tenancy,  but  leaves  the  lessee  still  tenant  to  the  mortgagor. 
Wheeler  v.  Branscombe,  5  Q.  B.  373. 

A  covenant  or  agreement  that  the  mortgagor  shall  continue  to  hold  till 
a  certain  day  fixed  for  payment  operates  as  a  re-demise  till  that  day. 
Wilkirisnn  v.  Hall,  3  X.  C.  oOS.  So,  where  the  agreement  is  to  hold  till 
default  in  imyment  of  an  annuity;  Doe  d.  Lystcr  v.  Goldwin,  2  Q.  B.  143. 
But  see  contra.  Doe  d.  Barsley  v.  Day,  Id.  147;  and  it  seems  that,  in  order 
to  make  a  re-demise,  there  must  be  an  affirmat/ire  covenant  that  the 
mortgagor  shall  hold  for  a  determinate  time ;  and  that  where  either  of  these 
elements  is  wanting,  there  is  no  re-demise.  1  Smith's  L.  C.  11th  ed.  533  ; 
see  also  Id.  p.  544.  Where  it  was  agreed  that  the  mortgagor  should,  during 
his  occupation,  pay  rent  to  the  mortgagee,  provided  such  reservation  should 
not  prejudice  the  mortgagee's  right  to  enter  and  evict  upon  default,  it 
was  held  that  the  mortgagee  might  eject  without  notice  to  quit,  though  he 
had  distrained  for  a  year's  rent.  Doe  d.  Garrod  v.  OUey,  12  Ad.  &  E. 
481.  As  to  the  construction  of  mortgage  deeds  in  which  are  clauses  creating 
a  tenancy  between  the  mortgagor  in  possession  and  the  mortgagee,  see 
Metropolitan  Counties,  &c.  Society  v.  Brovm,  4  H.  &  N.  428;  28  L.  J., 
Ex.  340,  and  cases  cited  2^08^,  p.  1083.  Where  the  mortgagor  has,  after 
the  mortgage,  leased  for  years,  by  deed,  and  then  joined  in  a  conveyance 
by  the  mortgagee  to  A.,  who  receivfs  rent  from  the  tenant,  there  is  no 
estoppel  so  as  to  prevent  A.  from  treating  the  tenant  as  only  a  tenant  from 
year  to  year,  and  ejecting  him  after  notice.  Doe  d.  Downe,  Ld.  v.  Thompson, 
9  Q.  B.  1037.  ^  '  i       ' 

If  a  third  person  be  in  possession  by  a  title  prior  to  the  mortgage,  the 
mortgagee  is  the  assignee  of  the  reversion  only,  and  must  show  a  title  to 
oust  him.  Thus,  if  he  be  a  tenant  from  year  to  year  who  came  in  prior 
to  the  mortgage,  the  plaintiff  must  prove  a  regular  notice  to  quit.  See  also 
Birch  v.  Wriyht,  1  T.  K.  380-1.  But  the  defendant,  being  either  the 
mortgagor  or  one  claiming  under  him,  cannot  himself  set  up  "a  title  in  .i 
third  person  ])rior  to  the  mortgage;  Doe  d.  Oyle  v.  Vickcrs,  4  Ad.  &;  E.  782  ; 
and  trustees  for  public  purjioses  are  not  exempt  from  the  doctrine  of  estoppel, 
so  as  to  set  up  an  earlier  mortgage  by  themselves.  Doe  d.  Levy  v.  Home, 
3  Q.  B.  757. 

Under  the  Conveyancing,  &c.  Act,  1881  (44  &  45  V.  c.  41),  s.  18  (1,  13), 
a  mortgagor  in  possession,  who  has  mortgaged  after  Dec.  31st,  1881,  has, 
unless  a  contrary  intention  is  expressed  in  the  mortgage  deed  or  otherwise  in 
writing,  as  against  every  incumbrancer,  power,  under  certain  conditions,  to 
make  a  lease.  Such  lease  binds  the  mortgagee  as  though  he  were  a  party  to 
it.  Wilson  V.  Queen's  Club,  (1891)  3  Ch.  522.  See  also  Broton  v.  Beta, 
(1900)  2  Q.  r..  (553,  C.  A.  The  mortgagee  may,  on  giVing  notice  to  the 
tenant  that  he  intends  to  exercise  such  rights,  enforce  the  covenants   and 
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comlitimis  of  such  lease  ;  Municipal,  &c.  BuildiiKj  Soc.  v.  Smith,  22  Q  1>.  D. 
70,  C.  A.  ;  and  ho  is  not  bound  by  any  collateral  agreement  between  the 
mortfjagor  and  tenant.  S.  C.  As  to  vesting  of  the  mortgaged  estate  on 
the  death  of  a  Hole  mortga'^ec,  vide  post,  p.  1001. 

A  mortgagee  of  turnpike  tolls  cannot  recover  in  ejectment,  unless  the 
])ow('r  to  mortgage  includes  land,  such  as  toll-houses  and  gates.  Fairlith 
d.  Mytton  V.  Gilbert,  2  T.  11.  1(J9.  As  to  ejectment  by  mortga'^ees  of  tolls 
under  the  General  Turnpike  Act  (3  G.  4,  c.  126),  sec  Doe  d.  Thompson  v. 
Lediard,  4  B.  Sc  Ad.  137  ;  Do,-  d.  Watton  v.  Penfold,  3  Q.  B.  757.  In  order 
to  prove  the  execution  of  the  mortgage  by  the  trustees  of  the  turnpike  road, 
it  is  enough  under  that  act  to  show  that  the  trustees  acted  as  such,  and  that 
there  was  an  order  for  their  appointment,  without  showing  the  formal 
a]i])oiiitment  under  the  local  act.  Doc  d.  Bafjgaley  v.  Ifdves,  4  B.  ifc  Ad. 
43").  By  13  it  14  V.  c.  79,  s.  5,  a  mortgagee  of  turnpike  tolls  is  not  to  enter 
into  possession  so  long  as  the  interest  on  his  debt  is  paid  within  one  month 
after  it  becomes  due ;  and  by  17  il'  18  V.  c.  58,  s.  5,  trustees  are  not  to 
mortgage  tolls  witliout  the  consent  of  a  Secretary  of  State. 

A  power  given  to  a  railway  com[)any  to  mortgage  "  the  undertaking  with 
all  tolls,"  iSrc,  will  not  enable  the  mortgagee  to  recover  the  railway  by 
ejectment.  Doe  d.  Myatt  v.  *S'.  Helens  Bij.  Co.,  2  Q.  B.  364.  See  Oardner 
v.  L.  Chatham  &  Dover  Ry.  Co.,  L.  B.,  2  Ch.  201,  385. 

In  ejectment  by  mortgagee  against  the  assignee  (under  the  Lords'  Act,  32 
G.  2,  c.  28)  of  an  insolvent  mortgagor,  a  letter  written  by  the  mortgagor  to 
the  i)laintitf  before  the  assignment  was  evidence  against  the  defendant ;  and 
it  shall  be  presumed  to  have  been  written  at  the  time  of  its  date.  Goodtitle 
(1.  Baker  v.  Milhurn,  2  M.  &  W.  853. 

By  37  &  38  V.  c.  42,  s.  42  (replacing  6  &  7  W.  4,  c.  32,  s.  5),  in  the 
case  of  mortgages  given  to  building  societies,  established  under  that  act, 
an  endorsement,  as  provided  by  the  act,  on  the  mortgage  deed  of  the 
repayment  of  the  money,  vacates  the  mortgage  debt,  and  ojjcrates  as  a 
reconveyance  of  the  estate.  So,  in  the  case  of  friendly  societies  under 
38  &  39  V.  c.  60,  by  s.  16  (7).  See  on  these  sections  Fourth  City,  &c.  Soc. 
v.  Williams,  14  Ch.  D.  140;  Harvey  v.  Municipal  Buildiny  Soc,  26  Ch.  D. 
273,  C.  A. 

As  to  the  effect  of  the  Statute  of  Limitations,  3  &  4  W.  4,  c.  27,  in  the  case 
I  if  mortgiges,  see  post,  Defence,  pp.  1075,  1076  ;  and  stat.  7  W,  4  &  1  V.  c.  28, 
and  the  Real  Property  Limitation  Act,  1874,  there  cited. 

The  C.  L.  P.  Act,  1852,  ss.  219,  220,  enable  mortgagors  to  stop  ejectment 
by  payment  of  principal,  interest,  and  costs. 

Action  for  Becovery  of  Land  by  Execution  Creditor. 

Tenant  by  f'Ze*;/^  must  prove :  1.  The  judgment;  2.  The  e7e(7t7  issued  upon 
it;  and,  3.  The  inquisition  and  return  thereupon.  B.  N.  P.  104.  The 
return  must  be  filed  at  the  Central  OHice.  Johns  v.  Pink,  (1900)  1  Ch. 
296,  307. 

An  examined  copy  of  the  judgment  roll,  containing  the  award  of  elegit 
and  the  return  of  the  inquisition,  is  sufficient,  without  proving  a  copy  of  the 
elegit  and  of  the  inquisition.  Ramsbottom  v.  Buck/nirst,  2  M.  it  S.  565. 
But,  the  original  writ  of  eJegif,  duly  returned,  would  seem  to  be  admissible, 
though  there  be  no  award  of  it  on  the  judgment  roll.  Pack  v.  Tarpley, 
9  Ad.  &  E.  468;  where  a  writ  of  setjuestrari  facias  was  held  evidence  against 
the  execution  del)tor,  though  no  award  of  it  appeared  on  the  judgment  roll. 
Execution  creditors,  by  the  1  &  2  V.  c.  110,  s.  11,  are  entitled  to  <(// the 
debtor's  lands,  and  the  sherilfs  return  need  no  longer  describe  the  lands 
taken  by  metes  and  bounds,  but  only  so  as  to  identity  them.     Shericood  v. 
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OlarJa,  15  M.  &  W.  76-i.  If  a  tliird  person  be  iii  possession  of  the  laud 
extended,  it  is  sufficient  to  prove  iv  prima  facie  title  in  the  debtor,  and  it  lies 
upon  the  tenant  iu  possession  to  show  a  title  anterior  to  the  judcjment.  Doe 
d.  Evans  v.  Oiven,  2  C.  &  J.  71.  But  now  see  63  &  61  V.  c."26,  s.  2  (1), 
infra.  It  seems  that  the  inquisition  is  conclusive  as  against  the  judgment 
debtor,  and  he  cannot  set  up  the  title  of  a  third  person.  Martin  v.  Smith, 
27  L.  J.,  Ex.  317. 

The  Land  Charges  Act,  (1900)  63  &  6-1  V.  c.  26,  by  sect.  5,  repeals 
27  &  28  V.  c.  112,  s.  1,  and  by  sect.  2  (1)  enacts  that  a  judgment  or 
recognizance  shall  not  operate  as  a  charge  on  land  or  on  any  interest  in 
land  unless  or  until  a  writ  or  order  for  the  purpose  of  enforcing  it  is 
registered  under  the  Lands  Charges  Registration  and  Searches  Act,  1888, 
51  &  52  V.  c.  51,  s.  5,  and  the  registration  must  be  renewed  every  five  years 
to  keep  the  writ,  &c.,  in  force.  Id.  And  Id.  s.  6  [except  proviso  («),  rejiealed  by 
63  &  61  V.  c.  26,  s.  5],  is  by  Id.  s.  3,  extended  to  all  writs,  &c.,  affecting  land. 

Where  the  judgment  creditor  cannot  obtain  delivery  of  his  creditor's  land 
under  an  elegit,  because  the  legal  estate  is  outstanding,  he  may  obtain  an 
order  in  the  action  for  a  receiver.  Anglo-Italian  B<nth  v.  Davies,  9  Ch.  D. 
275,  C.  A.  So  where  for  any  other  reason  the  appointment  of  a  receiver  is 
the  most  convenient  remedy.  In  re  Pope,  17  Q.  B.  D.,  743,  C.  A.  The 
order  may  be  made  even  although  no  elegit  has  issued.  JSx  pde.  Evans,  13 
Ch.  D.  252,  C.  A.     See  also  Salt  v.  Cooper,  16  Ch.  D.  5-44. 

Where  the  plaintiff  is  vendee  of  a  term  under  afi.fa.,  it  is  sufficient  for  him, 
in  ejectment  against  the  execution  debtor,  to  produce  the  Ji.  fa.  without 
proving  the  judgment.  Doe  d.  Batten  v.  Murless,  6  M.  &  S.  110.  Aliter,  as 
against  a  stranger.  Lahc  v.  Billers,  1  Ld.  Raym.  733 ;  Martyn  v.  Podger, 
5  Burr.  2631.  And  where  the  sherift"'s  vendee  is  also  the  plaintiff  at  whose 
suit  the  writ  was  issued,  and  not  a  mere  stranger,  in  ejectment  against  the 
execution  debtor,  he  must  prove  the  judgment,  for  he  is  privy  to  it,  and,  if 
there  be  none,  the  writ,  as  far  as  he  is  concerned,  would  be  a  nullity.  Doe  d. 
Bland  v.  Smith,  Holt,  N.  P.  589  ;  2  Stark.  199  (by  the  court  in  banc).  A 
sale  by  the  sheriff  without  a  written  assignment  passes  no  projiertj',  and  the 
estate  remains  to  the  debtor,  who  may  therefore  eject  the  creditor  in  possession. 
Doe  d.  Hughes  v.  Jones,  9  j\I.  &  W.  372. 

Action  of  Recovery  of  Land  hy  Executor  or  Administrator. 

The  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  in  order  to  carry  out  its 
object  of  establishing  a  "  Real  Representative  "(see  full  title),  enacts  by  sect.  1 
(1),  "  Where  real  estate  is  vested  in  any  person  without  a  right  in  any  other 
person  to  take  by  survivorship  it  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a  chattel  real  vesting  in 
them  or  him.  (2)  This  section  shall  apply  to  any  real  estate  over  wnich  a 
]ierson  executes  by  will  a  genei-al  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him." 

(4)  "  The  expression  '  real  estate,'  in  this  ])art  of  this  act,  shall  not  be 
deemed  to  include  Innd  of  copyhold  tenure  or  customary  freehold  iu  any  case 
in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to 
jiei'fect  the  title  of  a  purchaser  from  tlie  customary  tenant."  These  last 
words  include  a  copvhold  tenant.  ///  re  Somerville  d-  2'iirner's  Contract, 
(1903)  2  Ch.  583. 

(5)  "  This  section  applies  only  in  cases  of  death  after  the  commencement 
of  this  act ;  "  Jan.  Lst,  1898,  see  sect.  25. 

By  sect.  2  (2),  all  enactments  and  rules  of  law  relating  to  the  effect  of 
]irobate,  &c.,  as  regards  chattels  real,  and  as  regai'ils  dealing  with  them  before 
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probate,  Sec,  and  as  respects  tlic  payment  of  costs  of  administration  and  otlicr 
matters  in  relation  to  the  administration  of  personal  estate,  and  the  powers, 
rights,  duties,  and  liabilities  (jf  personal  representatives  in  respect  of  jiersonal 
estate,  sliall  ajjply  to  real  estate  so  far  as  the  same  are  applical)le,  as  if  it  were 
a  chattel  real  vesting;  in  them,  "  save  that  it  shall  not  be  lawful  for  some  or 
one  only  of  several  joint  ])ersonal  representatives  without  tlie  autliority  of  the 
Court  to  sell  or  transfer  real  estate." 

By  sect.  3  (1),  "  At  any  time  after  the  death  of  the  owner  of  any  land.  Ids 
Jiersonal  representatives  may  assent  to  any  devise  contained  in  his  will,  or 
may  convey  the  land  to  any  person  entitled  thereto  as  heir,  devisee,  or 
otherwise  ,  .  .  ." 

The  Conveyancing,  &c.  Act,  1881  (44  &  45  V.  c.  41),  s.  30  (rejiealing  and 
rejilacing  38  Sc  39  V.  c.  87,  s.  48),  is  similar  in  terms  to  CO  &  (il  V.  c.  65, 
s.  1  (1),  ante,  p.  lOGO,  so  far  as  relates  to  an  estate  or  interest  of  inheritance, 
or  limited  to  the  heir  as  special  occupant,  in  any  tenement  or  hereditament, 
corporeal  or  incorporeal,  vested  on  any  trust,  or  by  way  of  mortgage,  in  any 
person  solely,  where  the  person  died  after  Dec.  31st,  1881.  As  to  its  eflect  where 
there  is  no  personal  representative,  see  In  re  PiUimjs  Trusts,  2G  Ch.  D.  432. 

By  the  Copyhold  Act,  1894  (57  &  58  V.  c.  4b),  s.  88  (replacing  50  &  51  V. 
c.  73,  s,  45,  in  the  same  terms),  44  &  45  V.  c.  41,  s.  30,  ante,  p.  lOGl,  "  shall 
not  apply  to  land  of  copyhold  or  customary  tenure  vested  in  any  tenant  on 
the  court  rolls  of  any  manor  upon  any  trust  or  by  way  of  mortgage."  In  the 
case  of  a  death  between  Dec.  31st,  1881,  and  Sept,  IGtli,  1887,  see  In  re  Mills' 
Trusts,  37  Ch.  I).  312  ;  affirm,  on  another  ground,  40  Ch.  D.  14,  C.  A. 

In  ejectment  by  an  executor,  or  administrator,  the  plaintiff  must  prove — 
1.  The  title  of  his  testator;  2.  The  testator's- death ;  3.  The  probate  or 
grant  of  administration. 

Where  the  testator  died  before  Jan.  1st,  1898,  the  title  must  be  a  lease- 
hold one.  This  may  be  shown  by  producing  and  proving  the  lease  in  the 
usual  way.  Vide  ante,  pp.  131  et  seq.  As  to  what  is  sufficient  secondary 
evidence  of  a  lease,  see  Metiers  v.  Thrown,  1  H.  &  C.  086 ;  32  L.  J.,  Ex.  138. 

The  death  of  the  termor  or  freeholder  is  proved  by  oral  evidence,  or  by 
proof  of  the  register  of  death,  burial,  or  burning;  vide  ante,  pp.  125  et  seq., 
217 ;  and  identity  of  the  party  deceased ;  ante,  pp.  125,  135.  The  probate 
or  letters  of  administration  are  not  of  themselves  evidence  of  the  decease. 
Ante,  p.  204. 

As  to  proof  of  the  probate  or  grant  of  administration,  see  ante,  p.  118.  And 
see  the  enactments  in  the  Probate  Court  Act  (20  &  21  V.  c.  77),  noticed,  sub 
tit.  Actions  hy  executors  and  administrators,  iwst,  pp.  1147,  ll48. 

Administration  wlien  granted  relates  back  for  some  purposes  to  the 
intestate's  death.  Com.  Dig.  Admon.  (B.  10).  In  Iieland  this  doctrine 
of  relation  was  established  for  the  purpose  of  ejectment  by  Fatten  v.  Patten, 
Ale.  &  Nap.  493;  cited  in  Wefchman  v.  Sturr/is,  13  Q.  B.  554;  see  Tharpe 
V.  Stall  wood,  5  M.  &  Gr.  760.  In  3  &  4  W.  4,  c.  27,  s.  6  {post,  p.  1066), 
administration  is  expressly  made  to  relate  back  to  the  death  for  the  purposes 
of  that  act. 

The  term  is  vested  in  the  executor  from  the  death  of  the  testator,  and  the 
executor  may  therefore  recover  on  a  writ  dated  between  the  time  of  the 
testator's  deatli  and  of  the  probate.  Com.  Dig,  Adom.  (B.  10).  So,  where 
the  testator  died  after  Dec.  31st,  1897,  his  freeholds  vest  in  all  tlie  executors, 
who  have  not  disclaimed,  whether  they  have  proved  the  will  or  not,  and  to 
make  a  conveyance  thereof,  they  must  all  concur.  In  re  Pawley  <£•  L.  tf" 
Provincial  Bank,  (1900)  1  Ch.  .58.  As  to  whether  renunciation  of  ^probate 
amounts  to  a  disclaimer,  vide  Id.  p.  64,  and  Brickdale  it  Sheldon's  Land 
Transfer  Acts,  2nd  ed.,  p.  275.     As  to  disclaimer,  vide  ante,  p.  1050. 

The  plaintitf  in  ejectment,  claiming  as  administrator  of  his  motlior,  had 
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during  her  life  mortgaged  the  premises  in  fee,  but  it  was  held  that  he  was 
not  estopped  from  showing  his  mother's  title  as  termor.  Metiers  v.  Broion, 
ante,  p,  1061. 

Actions  for  Recovery  of  Land  by  Parson. 

In  ejectment  by  a  parson  for  the  recovery  of  the  parsonage  house,  or 
glebe,  where  he  does  not  claim  in  the  character  of  landlord,  or  where  the 
defendant  is  not  otherwise  estopped  from  disputing  his  title,  he  must  show 
his  title  by  proving  presentation,  institution,  and  induction,  but  he  need  not 
prove  title  in  the  patron.     Snow  v.  Philips,  B.  N.  P.  105;  Heath  v.  Pryn, 

1  Vent.  14 ;  B.  N.  P.  105.  If  the  presentation  to  the  bishop  were  j)ral,  it 
may  be  proved  by  a  person  who  was  present  and  heard  it  ;  per  Ld.  Kenyon, 
C.J.,  in  R.  V.  ErisweU,  3  T.  K.  723.  But  a  presentation  by  a  corporation 
aggregate  must  be  in  writing  under  the  common  seal ;  Gibson's  Codex,  794  ; 
and  must  therefore  be  proved  by  proof  of  the  seal.  Ante,  p.  131.  The 
institution  may  be  proved  by  the  letters  testimonial  of  institution,  or  by  the 
official  entry  in  the  public  registry  of  the  diocese,  which  ought  regularly  to 
record  the  time  of  the  institution,  and  on  whose  presentation  ;  Gib?.  813  ;  in 
which  case  it  would  seem  to  be  evidence  of  the  presentation  as  well  as  of  the 
institution.  2  Phillipps  Ev.  7th  ed.  311 ;  accord.  Irish  Society  v.  Derry,  Bp. 
of,  12  CI.  &  F.  641 ;  ante,  p.  215.  So,  the  letters  of  institution  of  a  party 
reciting  the  cession  of  his  predecessor,  followed  by  induction,  are  sufficient 
evidence  of  the  cession.  Doe  d.  Kerhy  v.  Carter,  Ry.  &  M.  237.  The 
induction  may  be  proved  either  by  some  person  who  was  present^  at  the 
ceremony,  or  by  the  indorsement  on  the  mandate  directed  by  the  ordinary  to 
the  archdeacon,  or  by  the  return  to  the  mandate,  if  a  return  have  been  made. 

2  Phillipps  Ev.  311;  see  Chapman  v.  Beard,  3  Anst.  942.  The  plaintiff 
will  not  be  required  to  prove  that  he  has  taken  the  requisite  oaths,  or 
declared  his  assent  to  the  Book  of  Common  Prayer,  according  to  the  Act  of 
Uniformity.  PovjcJ  v.  Milhanh,  2  W.  Bl.  851.  Some  evidence  must  be 
given  that  the  property  to  be  recovered  is  church  property  ;  as  that  the 
premises  were  occupied  by  a  former  incumbent,  &c.  2  Phillipps  Ev.  312.  The 
parson  might  formerly  have  brought  ejectment  against  a  tenant  from  year  to 
year  of  the  glebe  land,  though  the  current  year  of  the  tenancy  created  by  his 
predecessor  is  unexpired,  and  no  notice  to  quit  has  been  given ;  Doe  d.  Kerhy 
V.  Carter,  supra  ;  unless  he  had  impliedly  confirmed  the  tenancy.  Bat  by 
14  &  15  V.  c.  25,  s.  1  (cited  ante,  p.  336),  the  tenant  at  rack  rent  of  any 
farm  or  lands,  is  to  hold  till  the  expiration  of  the  current  year  of  tenancy,  and 
then  quit  without  notice.  It  seems  that  a  sentence  of  suspension  ah  officio  et 
a  heneficio,  will,  so  long  as  it  is  in  force,  prevent  a  parson  from  maintaining 
this  action.  See  Morris  v.  Oyden,  L.  R.,  4  C.  P.  687,  702,  703.  In  this  case 
the  form  of  action  was  trespass. 

Defence  in  Action  for  Recovery  of  Ljand. 

As  before  noticed  {ante,  p.  998),  the  J.  Acts  and  Rules  thereunder  have 
introduced  pleadings  in  this  action  :  it  is,  however,  provided  by  Rules  1883, 
0.  xxi.  r.  21,  that  "No  defendant  in  an  action  for  the  recovery  of  land  who  is 
in  possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his  defence 
depends  on  an  equitable  estate  or  right,  or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  jilaintilf.  But,  except  in  the 
cases  hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by  way  of  defence 
that  he  is  so  in  possession,  and  it  shall  be  taken  to  he  implied  in  such  state- 
vient  that  he  denies  or  does  not  admit,  the  allegations  of  fact  contained  in  the 
plaintiff's  statement  of  claim.  Ue  may  nevertheless  rely  upon  any  ground 
of  defence  which  he  can  prove,  except  as  hereinbefore  mentioned."     Even 
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under  RuIc!?,  1875,  0.  xix.  r.  15,  which  did  not  contain  the  words  in  itahcs, 
it  was  held  that  tlic  defendant  by  pleading:  onlj'  tliat  he  is  in  possession, 
obliiicd  tlie  plaintifl  to  i>ruve  his  title.  Dunfoid  v.  McJuuHi/,  H  Ap.  fa.  450, 
D.  r.  Equitable  defences  are  expressly  allowed  in  all  actions  l)y  J.  Act, 
1873,  s.  24  ('J,  3),  ante,  pp.  30G,  307.  The  defendant  may,  therefore,  when 
he  holds  under  an  aj^reenient  only  for  a  lease,  set  it  up  as  an  equitable 
defence,  and  may  also,  by  way  of  connterclaini,  claim  to  have  it  s]iecifically 
])erformed ;  and  where  the  at^reement  is  oral,  he  may,  for  the  like  piirpose, 
rely  on  part  performance,  as  to  which,  vide  ante,  pp.  319  et  ser/. 

By  Rules,  1883,  0.  xii.  rr.  25,  26,  any  person  not  named  in  the  writ  may 
bi'  allowed  to  appear  and  defend,  on  an  atlidavit  that  he  is  in  possession  by 
himself  or  his  tenant;  and  in  the  lattc'r  case  must  state  in  his  appearance  that 
he  defends  as  landlord.  The  term  "  landlord  "  extends  to  the  heir,  devisee, 
or  remainderman  under  the  same  title,  or  a  mortgagee.  See  Doc  d.  Willis  v. 
Bii climore,  9  Ad.  &;  E.  608,  66!i,  per  Coleridge,  J. 

These  rules  replace  the  C.  L.  P.  Act,  1852,  ss.  172,  173,  but  the  latter 
section  contained  a  proviso  that  a  person  appearing  as  landlord  should  be 
allowed  to  set  up  any  defence  hitherto  allowed  to  a  landlord,  and  no  other. 
Under  the  old  practice,  one  wlio  defended  as  landLird,  could  not  rel}'  upon 
any  title  which  the  tenant  in  possession  would  be  estopped  from  setting  up. 
Doc  d.  Knicjld  V.  S/aijthe,  4  j\l.  &;  S.  347 ;  Doc  d.  Mcc  v.  Litherland,  4 
Ad.  &  E.  784  ;  Doe  d.  WiUia  v.  Birchmore,  9  Ad.  &-  E.  662 ;  Doe  d.  J\Janvcrs, 
HI.  v.  Mizem,  2  M.  tl'  Rob.  56.  When  the  tenant  in  possession  k-t  judgment 
go  by  default,  the  person  defending  as  landlord  could  not  set  up,  as  a  defence, 
tlie  want  of  a  notice  to  quit  from  the  plaintiff  to  such  tenant.  Doe  d.  Dacis 
V.  Creed,  5  Ring.  327.  But,  where  both  landlord  and  tenant  defended,  tlie 
tenant  was  not  precluded  from  showing  an  outstanding  tenancy  in  tlie  third 
party,  under  the  joint  demise  of  his  landlord  and  the  plaintiff,  as  tenants  in 
common.  Doe  d.  Wawn  v.  Horn.,  3  IM.  lI'  W.  333.  Thus,  as  in  co]iyholds, 
the  forfeiture  of  the  copyhold  tenant  does  not  destroy  a  lease  made  by  him, 
with  the  licence  of  the  lord,  before  forfeiture,  the  party  in  possession  by 
receipt  of  rent  from  the  occupying  tenant,  and  who  had  been  admitted  to 
defend  as  landlord,  might  set  up  the  subsisting  lease  against  tlie  lord,  not- 
withstanding a  forfeiture  had  been  committed  bv  the  copyhold  tenant. 
Clarl-e  v.  Arden,  16  C.  B.  227 ;  24  L.  J.,  C.  P.  162. " 

By  Rules,  1883,  0.  xvi.  r.  1,  ante,  p.  998,  we  have  seen  that  one  of  the 
•  questions  at  the  trial  is,  to  what  part  of  the  property  in  question  the  plaintitT 
is  entitled. 

Statutes  of  Limitation s.}  The  period  of  limitation  in  the  action  for  the 
recovery  of  land  was  formerly  governed  by  tlie  Limitation  Act,  1623,  21 
J.  1,  c.  16,  ss.  1,  2  (repealed  by  the  Stat.  Law  Rev.  Act,  18(i3),  but  is 
now  by  the  Real  Projierty  Limitation  xVct,  1833  *  (3  &  4  W.  4,  c.  27), 
which  specifies  in  detail  the  various  periods  at  which,  in  difierent  cases,  the 
statute  shall  begin  to  operate,  and  the  manner  in  which,  by  acknowledgment, 
its  operation  may  be  prevented.  The  provisions  of  this  act  have  been 
modified  by  the  Real  Property  Limitation  Act,  1874  *  (37  &  38  Y.  c.  57), 
with  which  it  is  to  be  construed ;  see  sects.  9,  10.  This  last-mentioned  act 
repeals  3  &  4  W.  4,  c.  27,  ss.  2,  5,  16,  17,  23,  28,  and  40,  and  replaces  those 
eections  by  otliers,  and  it  modified  sect.  18,  and  7  W.  4  &■  1  V,  c.  28  (post, 
p.  1075)  ;  see  sects.  9,  12.  Its  general  ellect  is,  in  the  case  of  all  actions 
commenced  after  Dec.  31st,  1878,  to  reduce  tlie  periods  of  limitation  of  40,  20, 
and  10  years,  to  30,  12,  and  6  years  respectively ;  to  reduce  the  time  allowed 
in  the  case  of  successive  estates ;  and  to  remove  absence  beyond  seas  from 

*  These  acts  are  cited  as  K.  P.  L.  Act,  1833,  and  K.  1*.  L.  Act,  1871. 


1064  Action  for  Becoccry  of  Land. 

among  the  disabilities  allowed  to  plaintiffs.  The  changes  thus  to  be  intro- 
duced will  be  noticed  below  by  marking  the  alterations  in  italics,  and  stating 
the  former  period  of  limitation  in  brackets. 

In  the  following  extracts,  the  sections  are  not  to  be  taken  as  transcribed 
verbatim,  except  where  inverted  commas  are  used  ;  where  not  otherwise 
stated,  the  stat.  is  3  &  -i  W.  4,  c.  27 ;  the  order  of  enactments  introduced  by 
that  act  is  retained. 

Sect.  1.  The  interpretation  clause  provides  that,  except  where  the  context 

excludes  such  construction,  the  words  used  in  the  act  are  to  be  interpreted 

as  follows : — 

Land, — means  manors  and  all  corporeal  hereditaments,  and  tithes  (other 
than  tithes  belonging  to  spiritual  or  eleemosynary  corporations  sole), 
whether  freehold,  chattel,  copyhold,  or  of  any  other  tenure. 

Bent, — means  heriots,  and  all  services  and  suits  for  which  distress  lies, 
annuities  or  periodical  sums  charged  on  land  (except  moduses  or  com- 
positions belonging  to  such  sole  corjjorations  as  above). 

Person  through  whom  another  claims, — means  the  person  by,  through,  or 
under,  or  by  the  act  of  whom,  the  claimant  is  entitled,  as  heir,  issue, 
in  tail,  tenant  by  courtesy  or  in  dower,  successor,  spiecial  or  general 
occupant,  executor,  administrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise,  and  any  person  entitled  to  an  estate  or  interest  to 
which  the  claimant  became  entitled  as  lord  by  escheat. 

Person, — means  any  body  politic,  corporate,  or  callegiate,  and  a  class  of 
creditors,  or  other  persons,  as  well  as  an  individual;  and  every  word 
importing  the  singular  number  shall  extend  to  several  persons  or  things 
as  well  as  one ;  and  every  word  importing  the  masculine  gender  only, 
shall  extend  to  a  female  as  well  as  a  male. 

Pi.  P.  L.  Act,  1874,  s.  1  (replacing  s.  2).  No  land  or  rent  to  he  recovered 
hut  ivithin  12  years  after  the  right  of  action  accrued  to  the  claimant  or  some 
person  whose  estate  he  claims.']  After  January  1st,  1879,  "  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  or  suit  to  recover  any  land  or 
rent  but  within  12  "  (formerly  20)  "  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action,  or  suit,  shall 
have  first  accrued  to  some  person  through  whom  he  claims ;  or 

"Jf  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
clahns,  then  within  12"  (formerly  20)  "years  next  after  the  time  at  which 
the  riglit  to  make  such  entry  or  distress,  or  to  bring  such  action  or  suit,  shall 
hav3  first  accrued  to  the  person  making  or  bringing  the  same." 

Sect.  o.  When  the  right  shall  he  deemed  to  have  accrued.']  "  The  right  to 
make  an  entry  or  distress  or  bring  an  action  to  recover  any  land  or  rent,  shall 
be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  mentioned,  that 
is  to  say : 

"When  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been 
in  possession  or  in  receipt  of  tlie  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shall  while  entitled  thereto  have  been  dispossessed,  or  have  dis- 
continued such  possession  or  receipt,  thot  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  dispossession,  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was 
so  recei  ved  :  and 

"  When  the  person  claiming  such  land  or  rent  sliall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall  have  continued  in  sucli  jjosscssion 
or  receijjt  in  respect  of  the  same  estate  or  interest  until  the  time  of  his  death, 
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aud  shiill  liavc  been  llic  last  person  entitled  to  such  estate  or  interest  whn 
shall  liave  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  fust  accrued  at  tlie  time  of  such  death  :  and 

"  Wlien  tlie  persun  claiming  such  land  or  rent  shall  claim  in  respect  of  an 
cs'ate  or  interest  in  ]Kis>ession,  granted,  ajjpointed,  or  otherwise  assured  l>y 
any  instrument  (otlier  tliau  a  will)  to  him,  or  some  person  through  whom 
he  claims,  by  a  jiersoii  being,  in  respect  of  the  same  estate  or  interest,  in  the 
possession  or  receipt  of  the  i)rofits  of  the  land,  or  in  the  rccei|)t  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to  liave  first  accrued  at  the 
time  at  which  tiie  j)erson  claiming  us  aforesaid,  or  the  person  through  whom 
lie  claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of  such 
instrument:  and 

"  When  the  estate  or  interest  claimed  shall  have  been  an  estate  or  interest 
in  reversion  or  I'cmainder,  or  otlier  future  estate  or  interest,  and  no  jierson 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land,  or 
the  receipt  of  such  rent,  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or 
interest  became  an  estate  or  interest  in  possession  :  and 

"  When  the  person  claiming  such  land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  thai  such  rii^ht  shall  be  deemed  to  have  first  accrued  when  such 
forfeiture  was  incurred  or  such  condition  was  broken." 

Sect.  4.  Where  advantage  of  furfeiture  is  not  taken  by  reversioner  or 
remainder nian,,  he  shall  have  a  new  right  when  his  estate  conies  into  pos- 
session.'] When  any  right  to  make  an  entry,  &c.,  by  reason  of  any  forfeiture 
or  breach  of  condition  shall  have  first  accrued  in  respect  of  any  estate  or 
interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been 
recovei'cd  by  virtue  of  such  right,  the  right  to  make  an  entrj',  &c.,  shall  be 
deemed  to  have  first  accrued  when  the  estate  or  interest  shall  have  become 
an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition 
had  happened. 

11.  P.  L.  Act,  1874,  s.  2  (replacing  sect.  5).  Reversioner  to  have  a  neio 
rigid.']  A  right  to  make  an  entry.  &c.,  shall  be  deemed  to  have  first  accrued, 
in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in  possession  by  the  determination 
of  any  estate,  in  respect  of  which  the  land  shall  have  been  held,  or  the  rent 
received,  notwithstanding  the  ])erson  claiming  such  land  shall,  at  any  time 
jircviously  to  the  creation  of  the  estate  which  shall  have  determined,  have 
been  in  possession,  or  in  receipt  of  such  rent. 

But  if  the  person  last  entitJed  to  any  particular  estate,  on  which  any 
future  estate  or  interest  luas  expectant,  shall  not  have  been-  in  the  2}Ossession 
ar  receipt  of  the  profts  of  such  land,  or  in  receipt  of  such  rent,  at  the  time 
ivhen  his  interest  determined,  no  such  entry  or  distress  shall  be  made,  and 
no  such  action  or  suit  shall  be  brought  by  any  p>erson  becoming  entitled  in, 
possession  to  a  future  estate  or  interest,  but  within  12  yeais  next  after  the 
time  when  the  right  to  make  an  entry,  &c.,  shall  have  first  accrued  to  the 
person  v)hose  interest  shall  have  so  determined,  or  ivithin  six  years  nc.rt  after 
the  time  when  the  estate  of  the  2>crson  becoming  entitled  in  jiosscssion  shall 
have  become  vested  in  possession,  whichever  of  these  two  periods  shall  be  the 
longer;  and 

if  the  right  of  any  such  pei'son  to  make  such  entry,  tfcc,  shall  have  been 
barred  under  this  act,  no  person  afterwards  claiming  to  be  entitled  to  the 
same  land  or  rent  in  respject  of  any  subsequent  estate  or  interest  under  any 
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deed,  will,  or  settleiaent,  executed  ur  tahing  effect  ajttr  the  tiiae  when  a  n'.i/Id 
to  make  an  entry,  &c.,  shall  have  first  accrued  to  the  owner  of  the  particular 
estate  whose  interest  shall  have  so  determined  as  aforesaid,  shall  niahe  any  such 
entry,  &c. 

Sect.  6.  Eelation  of  letters  of  administration.^  For  the  jsurposes  of  tlic 
act,  an  administrator,  claiming  the  estate  or  interest  of  the  deceased,  shall 
be  deemed  to  claim  as  if  there  had  been  no  interval  of  time  between  the  death 
and  the  grant  of  the  letters  of  administration. 

tSect.  7.  In  the  case  of  a  tenant  at  icill,  the  right  shall  he  deemed  to  have 
accrued  at  the  end  of  one  year  from,  its  convmencement.']  When  any  person 
shall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right 
of  the  person  entitled  subject  thereto  to  make  an  entry,  &c.,  shall  be  deemed 
to  have  first  accrued  either  at  the  termination  of  such  tenancy,  or  at  the 
exjiiration  of  one  year  next  after  the  commencement  of  such  tenancy,  at 
which  time  such  tenancy  shall  be  deemed  to  have  determintd  :  Provided 
always  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant 
at  will,  within  the  meaning  of  this  clause,  to  his  mortgagee  or  trustee. 

Sect.  8.  No  jyersvn  after  a  tenancy  from  year  to  year,  to  have  any  right  hut 
from  the  end  of  the  first  year  or  last  ijaynient  of  rent.']  When  any  person 
shall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant  from  year  to  year  or 
other  period,  without  any  lease  in  wiiting,  the  right  of  the  person  entitled 
subject  thereto,  to  make  an  entry,  &c.,  shall  be  deemed  to  have  first  accrued 
at  the  determination  of  the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received 
(which  shall  last  happen). 

Sect.  9.  Where  rent  amounting  to  20s.,  reserved  hy  a  lease  in  writing,  shall 
have  been  wrongfully  received,  no  right  to  accrue  on  the  determination  of  the 
lease.']  When  any  j^crson  shall  be  in  possession,  or  in  receipt  of  any  rent,  by 
virtue  of  a  lease  in  writing,  by  which  a  yearly  rent  of  20s.  or  upwards  shall 
be  reserved,  and  the  rent  reserved  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent,  in  reversion,  imme- 
diately expectant  on  the  determination  of  such  lease,  and  no  payment  in 
respect  of  the  rent  reserved  shall  afterwards  have  been  made  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or 
rent,  subject  to  such  lease,  to  make  an  entry,  &c.,  after  the  determination  of 
the  lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent 
reserved  was  first  so  received  bj'  the  person  so  wrongfully  claiming ;  and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination  of 
the  lease  to  the  person  rightfully  entitled. 

Sect.  10.  Merc  entry  not  to  be  e'/uivalcnt  to  jwssession.]  "  No  person  shall 
be  deemed  to  have  been  in  possession  of  any  land  within  the  meaning  of  this 
act  merely  by  reason  of  having  made  an  entry  thereon." 

Sect.  11.  Continual  claim.]  "  No  continual  or  other  claim  upon  or  near 
any  land  shall  preserve  any  right  of  making  an  entry  or  distress,  or  of  bringing 
an  action." 

Sect.  12.  I'ossession  hy  co-tenants.]  Possession  or  receipt  of  more  than  his 
share  by  one  coparcener,  joint-tenant,  or  tenant  in  common,  for  his  own 
benefit  or  that  of  a  third  person,  shall  not  be  deemed  to  be  the  possession,  &c., 
of  his  coparceners,  &c. 
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Sect,  13.  Possession  of  youuf/cr  brother.']  Possession  or  receipt  l»y  a  younger 
brother  or  relation  to  an  lieir  shall  not  Ijg  deemed  to  he  the  possession  or 
receipt  by  the  heir. 

Sect.  14.  Acknowlediiment  in  wriliiKj  ijiveii  to  thu  person  euiitlrd,  or  his 
a(/ent,  to  be  equivalent  to  possession  or  receipt  of  7-ent.']  Wiien  any  acknow- 
ledgment of  tlie  title  of  the  person  entitled  shall  have  been  given  to  him  or 
hisagent  in  writing,  signed  by  the  jjcrson  in  possession  or  in  receipt  of  the 
profits  or  rent,  then  such  jxjssessiou  or  receipt  of  or  by  tlie  p(!rson  by  whom 
such  acknowledgment  shall  have  been  given  shall  be  deemed  to  have  been 
the  jwssession  or  receipt  of  or  by  the  person  to  whom  such  acknowledgment 
shall  have  been  given,  and  the  right  of  such  last-mentioned  person  to  make 
an  entry  or  distress,  or  bring  an  action,  shall  be  deemed  to  have  first  accrued 
at  tlie  time  at  which  such  acknowledgment  or  the  last  of  such  acknowledg- 
ments was  given. 

l\.  r,  L.  Act,  1874:,  s.  ;5  (replacing  sect.  IG).  Persons  under  disability  of 
infancy,  lunacy,  coverture,  and  their  representatives,  to  be  allowed  sic  years 
from  the  termination  of  their  disability  or  death.]  If  at  the  time  at  which 
the  right  of  any  person  to  make  an  entry,  &;c.,  shall  have  first  accrued,  such 
person  shall  have  been  under  any  of  the  following  di-sabilities,  that  is  to  say, 
infancy,  covertun;,  idiotcy,  lunacy,  uns(jun(luess  of  mind,  then  such  person, 
or  the  person  claiming  through  him,  may,  notwithstanding  tlie  period  of  12 
(formerly  20)  years  shall  have  expired,  make  an  entry,  &c.,  at  any  time 
within  six  (formerly  10)  years  next  after  tlie  time  at  which  the  person  to  whom 
such  right  first  accrued  shall  have  ceased  to  lie  under  such  disability,  or  shall 
have  died  (which  shall  have  first  hap[iened). 

11.  P.  L.  Act,  1874,  s.  4.  No  allowance  for  absence  of  plaintiff  beyond 
seas.]  "The  time  within  which  any  such  entry  may  be  made,  or  any  such 
action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  case  after  the 
commencement  of  this  act,"  1st  Jan.,  1879,  "be  extended  or  enlarged  by 
reason  of  the  absence  beyond  seas,  during  all  or  any  part  of  that  time,  of  the 
person  having  the  right  to  make  such  entry,  or  to  bring  such  action  or  suit, 
or  of  any  person  through  whom  he  claims."' 

R.  P.  L,  Act,  1874,  s.  5  (replacing  sect.  17).  Entry,  &c.,  to  be  toithin  30 
years  at  all  events.]  The  entry,  distress,  or  action  shall  be  made  or  brought 
at  all  events  within  30  (formerly  40)  years  after  the  right  accrued,  although 
the  disability  may  have  ctnitinued  during  the  whole  of  that  time,  or  the  t-ix 
(formerly  10)  years  from  the  termination  of  the  disability  or  death  shall  not 
have  expired. 

Sect.  18,  amended  by  11.  P.  L.  Act,  1874,  s.  9.  Allowance  for  a  second 
disability  limited.]  When  any  person  shall  be  under  any  of  the  above  tiis- 
abilities  at  the  time  at  which  his  right  first  accrued,  and  shall  die  under  such 
disability,  no  time  beyond  the  period  of  12  (formei-ly  20)  years  next  after  the 
right  first  accrued,  or  the  period  of  six  (formerly  10)  years  next  after  his  death, 
shall  be  allowed  by  reason  of  any  disability  of  any  other  person. 

Sect.  20.  Wlicn  the  riyht  to  an  estate  in  possession  is  barred,  the  ritjht  of 
the  same  person  to  future  estates  shall  also  be  barred.]  When  the  right  ol  any 
person  to  an  estate  or  interest  in  possession  shall  have  been  barred  by  the 
determination  of  the  period  limited  in  such  case,  and  he  shall  at  any  time 
during  the  said  period  have  been  entitled  to  any  other  estate,  interest,  right 
or  [lossibility,  in  reversion,  remainder,  or  otherwit^e,  in  the  same  land,  &c.,  no 
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entry,  &c.,  shall  be  made  by  him,  or  any  person  claiming  through  him,  in 
respect  of  such  other  estate,  &c.,  unless  in  the  meantime  such  land,  &c.,  shall 
have  been  recovered  by  some  person  entitled  to  an  estate,  limited  or  taking 
effect  after,  or  in  defeasance  of,  the  estate  or  interest  in  possession. 

Sect.  21.  Effect  of  harring  estate  tail.'}  When  a  tenant  in  tail  is  barred  by 
this  statute,  all  persons,  whose  estate  he  nnght  have  barred,  are  also  precluded 
from  their  entry,  distress,  or  action. 

Sect,  22.  Possession  adverse  to  a  tenant  in  tail  sJiall  run  on  against  the 
remainderman  lohom  he  might  have  harred,']  "When  a  tenant  in  tail,  entitled 
to  recover  the  land,  shall  have  died  before  the  expiration  of  the  period 
applicable  to  such  case,  no  person  claiming  any  estate  which  such  tenant  in 
tail  might  lawfully  have  barred,  shall  make  an  entry,  &c.,  but  within  the 
period  diu'ing  wliich,  if  such  tenant  in  tail  had  continued  to  live,  he  might 
have  made  such  entry,  &c, 

E.  P.  L.  Act,  1874,  s.  6  (replacing  sect.  23),  WJwre  there  shall  have  heen 
possession  under  an  assurance  hij  a  tenant  in  tail,  ivhich  shall  not  bar  the 
remainders,  they  shall  he  barred  at  the  end  of  12  years  after  the  time  tvhen  the 
assurance,  if  then  executed,  would  have  barred  them.}  When  a  tenant  in  tail 
shall  have  made  an  assurance,  which  shall  not  operate  to  bar  an  estate  to  take 
effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall,  by  virtue 
of  such  assurance,  be  in  possession  of  such  land,  &c.,  and  the  same  person,  or 
any  other  person  whatsoever  (other  than  some  person  entitled  to  such  posses- 
sion, in  respect  of  an  estate  which  shall  have  taken  effect  after,  or  in  defeasance 
of  the  estate  tail),  shall  continue  in  such  possession  for  the  period  of  12 
(formerly  20)  years  next  after  the  commencement  of  the  time  at  which  such 
assurance,  if  it  had  then  been  executed  by  such  tenant  in  tail,  would,  without 
the  consent  of  any  other  person,  have  operated  to  bar  such  estate,  then  at  the 
expiration  of  such  period  of  12  (formerly  20)  years  the  assurance  shall  be 
effectual  against  any  person  claiming  any  estate,  &c.,  to  take  effect  after  or  in 
defeasance  of  the  estate  tail. 

Sect.  24,  Limitation  of  time  in  equity  the  same  as  at  laiv.}  "  No  person 
claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same, 
but  within  the  period  during  which  by  virtue  of  the  provisions  hereinbefore 
contained,  he  might  have  made  an  entry  or  distress,  or  brought  an  action  to 
recover  the  same  respectively  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity," 

Sect,  25,  Where  express  trust,  right  first  accrues  on  a  conveyance  to  pur- 
chaser.*} "  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que  trust  or  any  person  claiming  through 
him,  to  bring  a  suit  against  the  trustee  or  any  person  claiming  through  liim, 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  according 
to  the  meaning  of  this  act,  at  and  not  before  the  time  at  which  such  land  or 
rent  shall  have  been  conveyed  to  a  purchnser  for  a  valuable  consideration, 
and  shall  then  be  deemed  to  have  accrued  only  as  against  such  purchaser,  and 
any  person  claiming  through  iiim." 

*  By  the  J.  Act,  1873,  s.  2.')  (2),  "  No  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of  any  breach  of 
snob  trust,  shall  ])e  held  to  be  barred  by  any  Statute  of  Limitations."  See, 
however,  the  K.  P.  L.  Act,  1874,  s.  10,  cited  ante,  p.  720,  and  tlio  Trustee  Act, 
1888,  s.  8,  aiiti,  p.  080.  As  to  the  meaning  of  express  trust,  ride  ante,  p.  079, 
and  'iioi<t,  p.  1077, 
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Sect.  2C).  Where  fraud,  time  shaU  not  run  wJdle  fraud  conrealed.]  *'  In 
every  case  of  a  concealed  fraud  the  rij^lit  of  any  iiersou  to  briu;^  a  suit  in 
equity  for  the  recovery  of  any  land  or  rent  of  which  he  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  bo  deeuied  to 
have  first  accrued  at,  and  not  before,  the  time  at  which  such  fraud  shall,  or 
with  reasonable  diligence  might  have  been  first  known  or  discovered ;  provided 
that  uotliing  in  this  clause  contained  shall  enable  any  owner  of  lands  or  rents 
to  have  a  suit  in  equity  for  the  recovery  of  such  lauds  or  rents,  or  for  setting 
aside  any  conveyance  of  sucli  lands  or  rents  on  account  of  fraud,  a'^ainst  any 
bond  fide  purchaser  for  valuable  consideration  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  that  he  made  the  purchase 
did  not  know  and  had  no  reason  to  believe  that  any  such  fraud  had  been 
committed." 

K.  P.  L.  Act,  1874,  s.  7  (replacing  sect.  28).  Mortfjufjor  to  be  barred  at 
end  of  12  years  from  the  time  when  t/ie  mortgage  took  j^ossession,  or  from  the 
last  written  acknoioledgment.']  "  When  a  mortgagee  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent, 
comprised  in  his  mortgage,  the  mortgagor  or  any  person  claiming  through 
him  shall  not  bring  any  action  or  suit  to  redeem  tlie  mortgage  but  within 
12 "  (formerly  20)  "  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  meantime  an  acknowledg- 
ment in  writing  of  the  title  of  the  mortgagor,  or  of  his  right  to  redemption, 
shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person,  signed  by  the  mortgagee  or  the 
person  claiming  through  him ;  and  in  such  case  no  such  action  or  suit  shall 
be  brought  but  within  12  "  (formerly  20)  "  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments  if  more  than  one, 
was  given."  Tiie  acknowledgment  shall  be  effectual  if  given  to  one  of  several 
mortgagors  ;  but  where  there  are  several  mortgagees,  it  shall  be  eHectual  only 
against  those  who  signed  it. 

Sect.  29.  Ecclesiastical,  &c.  corporations.']  No  lands  or  rents  are  to  be 
recovered  by  ecclesiastical  or  eleemosynaiy  corporations  sole  but  within  two 
incumbencies  and  six  years  after  a  third  appointment,  or  GO  years. 

Sect.  34.  Tlie  right  of  the  ixirty  out  of  possession  extinguished.]  At 
the  determination  of  the  period  limited  by  the  act  for  making  an  entry  or 
distress,  or  bringing  an  action,  or  (/uare  imprdit,  the  right  and  title  to 
the  land,  rent,  or  advowsou,  for  the  recovery  whereof  an  entry,  distress, 
or  action  might  have  been  made  or  brought  within  such  period,  shall  be 
extinguished. 

Sect.  35.  Receipt  of  rent  to  he  deemed  receipt  of  profits.]  "The  receipt 
of  the  rent  payable  by  any  tenant  from  year  to  year,  or  other  lessee,  shall, 
as  against  such  lessee  or  any  person  claiming  under  him  (but  subject  to  the 
lease)  be  deemed  to  be  the  receipt  of  the  profits  of  the  laud  for  the  purposes 
of  this  act." 

Sect.  39.  Entry  not  to  he  tolled  by  descent,  cfcc]  No  descent  cast,  discon- 
tinuance, or  warranty,  after  Dec.  31st,  1833,  shall  toll  or  defeat  any  right  of 
entry  or  action. 

Cases  on  stat.  3  d'  4  W.  4,  c.  27.]  The  cases  are  here  arranged  as  far  as 
jiossible  in  the  order  of  the  sections  ;  they  must  now  be  aiii)lied  subject  to 
the  modifications  introduced  into  the  statute  by  the  11.  P.  L.  Act,  1874,  vide 
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ante,  p.  1063.     As  to  the  meaniug,  in  sect.  1,  of  compositions,  see  Irish  Land 
Commission  v.  Orant,  10  Ap.  Ca.  30,  31 ;  of  appointee,  see  Devon's  (EI.  of) 
Settled  Estates,  (1896)  2  Ch.  562,  570.     Under  the   stat.  21  J.  1,   c.  16, 
ss.  1,  2,  it  was  held  that  the  plaintiff  was  not  barred  unless  the  defendant 
siiowed  an  adverse  possession  for  20  years ;  as  to  what  amounted  to  adverse 
possession,  see  notes  to  NejKcin  v.  Doe  d.  Kni(/]U,  and   2'ui/Ior  v.  Horde,  2 
Smith's  L.  C.  11th  ed.  pp.  6-19,  657.     But  3  &  4  W.  4,  c.  27,  by  sects.  2,  3, 
did  away  with   the  doctrine   of  non-adverse   possession,   and   the   question 
became,  whether  20  (now  12)  years  had  elapsed  since  the  right  accrued, 
wliatever  be  the  nature  of  the  possession.     Nepean  v.  Doe  d.  Knight,  2  M.  & 
W.  894,  Ex.  Ch. ;   Culley  v.  Doe  d.  Taylerson,  11  Ad.  &  E.  1008.     And,  the 
effect  of  the  act  (see  sect.  34)  is  to  extinguish  tlie  estate  of  the  person  whose 
right  has  become  barred,  without  transferring  his  estate  to  W.,  the  person 
in  possession  who  lias  acquired  a  statutory  title,  because  no  one  has  a  right 
of  entry  against  W.     Tichhorne  v.  Weir,  67  L.  T.  735,  T.  S.,  1892,  C.  A., 
explaming  the  dicta  in  Scott  v.  Nixon,  3  Dr.  &  War.  388 ;    and  Doe  d. 
Juhes  V.  Sumner,  14  M.  &  W.  39,  42 ;  see  also  In  re  Nisbet  &  Potts  Contract, 
(1906)  1  Ch.  386,  C.  A.;    and  re-entry  no  longer  operates  as  a  remitter; 
Brassington  v.  LleivcUyn,  27  L.  J.,  Ex.  297;  and,  after   the   lapse  of  12 
(formerly  20)  years,  no  payment  or  acknowledgment   affects   the   title  so 
acquired.     Sanders  v.  Sanders,  19  Ch.  D.  373,  C.  A.     The  statute,  however, 
confers  a  statutory  title  in  favour  only  either  of  one  person  who  has  held  for 
the  requisite  period,  or  of  a  succession  of  persons  claiming  xmder  the  first 
wrongful  possessor.     Thus,  where  an  occupier  held  without  payment  of  rent 
for  19  years,  and  died  leaving  an  heir,  and  liis  widow  continued  in  occupation 
for  13  more,  it  was  held  she  could  not  bring  ejectment  upon  such  a  title, 
because  she  had  neither  held  for  20  years  nor  derived  under  one  who  had  so 
held ;  the  possession  of  the  husband  per  se,  being  evidence  of  a  seisin  in  fee 
which  descended  to  his  heir.     Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945.     See 
also  Dixon  v.  Gayfere,  12  Beav.  118  ;  23  L.  J.,  Ch.  60;  and  Trustees,  &c. 
Co.  V.  Short,  post,  p.  1071.     But,  this  title  was  held  sufficient  as  a  defence  to 
an  ejectment,  on  the  ground  that  the  right  of  entry  had  accrued  to  the  lessor 
of  the  plaintiff  more  than  20  years  before.     Doe  d.  Goody  v.  Carter,  9  Q.  B. 
863.     The  inchoate  right  acquired  by  the  adverse  possession  of  land  for  a  less 
period  than  20  years  (now  12)  was  a  heritable  and  devisable  interest.     Doe  d. 
Carter  v.  Barnard,  supra ;  Asher  v.  Whitloch,  L.  R.,  1  Q.  B.  1 ;  Clarke  v. 
Clarke,  cited  |jos^,  p.  1077.     The  act  applies  in  favour  of  a  mortgagee  in 
possession  against  a  second  mortgagee.     Kibble  v.  Fairthorne,  (1895)  1  Ch. 
219.     Wliere  the  freeholder  G.  has  let  land  to  P.  for  a  term  of  years  or  lives, 
and  Y.  has  acquired  a  possessory  title  under  the  statute  as  against  P.,  the 
suriender  by  P.  of  his  lease  to  G.  does  not  accelerate  G.'s  right  of  entry,  so  as 
to  enable  him  to  le-enter  before  the  term  has  expired.      Walter  v.  Yalden, 
(1902)  2  K.  B.  304.     Where  two  persons  acquire  title  under  the  statute,  l)y 
wrongfully  holding  over,  they  become  joint  tenants.      11«?-(Z  v.  Ward,  L.  li., 
6  Ch.  789.     As  to  the  effect  of  the  recei])t  by  an  agent,  of  rent,  on  hehalf  of 
the  heir  when  found,  who  was  entitled  to  the  lands,  see  Lyell  v.  Kennedy, 
post,  ]).  1075.     Where  the  title  of  the  plaintiff  K.,  apart  h\>m  the  statute,  is 
admitted,  the  defendant  must  prove  that  K.  has  been   out   of  possession 
throughout  the  statutory  period.     Kingston  liace  Stand  v.  Kingston,  Mayor, 
(C'c.  of,  (1897)  A.  C.  509,  J.  C. 

The  statute  applies  to  land  vested  in  a  corporation,  who  are  forbidden  by  a 
jn-ivate  act  from  selling  it,  without  the  consent  of  the  vestry.  Brighton, 
Mayor  of\.  Guardians  if  Brighton,  5  C.  P.  I).  368.  So  also  to  the  lands  of 
a  railway  company.     Bobhett  v.  S.  E.  Ity.  Co.,  9  Q.  B.  D.  424. 

The  word  "  rent "  in  sect.  2,  means  rent  distinct  from  the  land,  as  rcnt- 
cliarges,  &:c.,  and  not  rent  reserved  on  a  demise.     Grant  v.  Ellis,  9  M.  &  W. 
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113.  So,  the  stalute  (tiion^h  it  iiicliides  tillies  (sect.  1))  ilid  not  i)revc'iit  tlie 
tithe  owner  from  recovering  tithes,  as  cliiitteis,  from  tiio  occupier,  though 
there  has  been  no  perception  for  20  (now  12)  years;  for  its  oiieration  is 
confined  to  adverse  claims  to  tlie  estate  in  the  titlies.  EIi/,  Dean  of  v.  Cash, 
15  M.  &  W.  (Jl7 ;  Ely,  Dean  of  v.  Bliss,  2  D.  M.  &;  G.  15'J.  But  an  annual 
payment  due  to  a  lay  proprietor  tmdcr  stat.  37  H.  8,  c.  12,  in  lieu  of  tithes 
in  respect  of  houses  in  tlie  city  of  London,  is  within  sects.  1,  2.  Payne  v. 
J'Jsdaife,  13  Aj).  Ca.  Gi3.  Y>.  P.  The  application  of  sect.  2  was  not  restrained 
hy  sect.  3  to  the  cases  there  enumerated;  the  oliject  of  the  latter  section  being 
to  explain  the  construction  of  sect.  2  in  certain  cases  in  which  doubts  might 
occur.  Devon's  (EI.  of)  Settled  Estates,  (181)())  2  Ch.  502  ;  following  James  v. 
Safter,  3  N.  C'.  553,  ji*e?'  Cm?'.  A  rent-charge  created  by  will,  if  there  has 
bi'cu  no  payment,  must  have  been  enforced  within  20  (now  12)  years  from 
the  death  of  the  testator.  S.  C.  So  the  right  to  a  quit-rent  issuing  out  of  a 
frecliokl  tenement  was  extinguished  under  sects.  3  and  3-i  by  the  lapse  of  20 
(now  12)  years  from  the  last  payment,  although  20  (now  12)  years  have  not 
elapsed  since  the  first  rent  unpaid  became  due.  De  Beauvoir  v.  Owen,  5 
Kxcli.  1()G,  Vj\.  Ch.  Accord.  Irish  La7id  Commission  v.  Grant,  10  Ap.  Ca. 
14,  27, 2^er  Ld.  Selborne,  C.  So,  where  it  issues  out  of  a  copyhold  tenement. 
llowitt  v.  IlarrvKjton,  El.  of,  (1893)  2  Ch.  497.  The  annual  sum  payable 
under  stat.  42  G.  3,  c.  IKi,  ss.  123,  125,  to  the  person  who  has  redeemed  the 
land  tax,  in  respect  of  the  tax  so  redeemed  is  within  sect.  2.  Skene  v. 
Cook,  (1902)  1  K.  B.  682,  C.  A. 

Sect.  2  seems  to  be  the  provision  of  the  statute  which  barred  tenants  in 
tail ;  it  had,  h(.)wever,  no  application  to  such  estates  when  created  b}'  statute. 
Abergavenny,  El.  of  v.  Brace,  L.  R.,  7  Ex.  145.  The  statute  runs  against 
the  right  of  the  lord  of  a  manor  to  seize  copyholds  quousquc,  from  the  time  at 
which,  after  iiroclamation  or  notice,  the  heir  has  failed  to  come  in  and  be 
admitted.  Ecclesiastical  Commrs.  v,  Farr,  (1894)  2  Q.  B.  420,  C.  A.  As  to 
tlie  application  of  sect.  2  to  heiiots,  sec  Owen  v.  De  Beauvoir,  16  i\I.  &  W. 
547,  506,  ^;er  Parke,  B. ;  Chichester,  El.  of  v.  Hall,  17  L.  T.,  0.  S.  122,  E.  T. 
1851,  Q.  B. ;  Zoitclie,  Ld.  v.  Dalbiac,  L.  11.,  10  Ex.  172. 

In  sect.  3,  discontinuance  of  possession  means  an  abandonment  of 
])ossession  by  one  entitletl  thereto,  A.;  Riminyton  v.  Cannon,  12  C.  B. 
18 ;  22  L.  J.,  C.  P.  153,  Ex.  Ch. ;  followed  by  actual  possession  by 
another,  B. ;  McDonnell  v.  AtKinty,  10  Jr.  L.  11.  515;  Smith  v.  Lloyd, 
9  Exch.  562;  23  L.  J.,  Ex.  194;  even  although  the  former  was  unaware 
that  such  possession  had  been  taken;  Bains  v.  Buxton,  14  Ch.  D.  537. 
Where,  however,  B.  abandons  possession  within  12  years  the  statute  does 
not  continue  to  run  against  A.,  and  he  is  in  the  same  position  as  when  B. 
entered.  Trustees,  &c.  Co.  v.  Short,  13  Ap.  Ca,  793,  J.  C.  It  ic  otherwise, 
however,  where  B.'s  possessi(m  is  followed  by  that  of  C.  who  claims  under  B., 
and  B.  and  C.  are  in  possession  for  12  years  altogether.  Sec  Asher  v.  Whit- 
hick,  ante,  p.  1070.  Acts  of  user  which  do  not  interfere,  and  are  consistent,  with 
the  purpose  to  which  the  owner  intends  to  devote  the  land,  do  not  amount 
to  discontinuance  of  [wssession  by  him.  Leigh  v.  Jack,  5  Ex.  D.  264,  C.  A. ; 
J.iffledale  v.  Liverpool  College,  post,  p.  1072.  See  also  Searhy  v.  Tottenham 
By.  Co.,  L.  II.,  5  Eq.  409,  which  was,  however,  disapproved  by  James,  L.J.,  in 
Filling  v.  Lancashire  and  Yorkshire  By.  Co.  j\tich.  S.,  1879,  see  13  Ch.  D. 
271,  n. ;  and  in  Norton  v.  L.  &  N.  W.  By.  Co.,  Id.  268,  C.  A.,  uninterrupted  ' 
cultivation  by  B.  of  a  strip  of  land  belonging  to  A.,  together  with  au  adjoining 
field,  belonging  to  15.,  was  held  to  prove  dispossession  of  the  strip  by  A. 
Accord.  Marshall  v.  Taylor,  (1895)  1  Ch.  641,  C.  A.  And  where  a  Uailway 
Company  inirchascd  land  through  which  it  constructed  and  used  a  tunnel,  a 
disseisor  W.  may,  under  the  statute,  acquire  title  against  it  to  the  surface  of 
the  land  vertically  above  the  tunnel,  and  usque  ad  cxium,  Midland  By.  Co. 


1072  Action  for  Recovery  of  Land. 

V.  Wright,  (1001)  1  Ch.  738.  "  Where  possession  or  dispossession  has  to  be 
inferred  from  equivocal  acts,  the  intention  with  which  they  are  done  is  all- 
important."  LittJedale  v.  Liverpool  College,  (1900)  1  Ch.  10,  23,  C.  A.,  per 
Lindley,  M.E.  But  the  encroachment  of  the  boughs  of  trees  over  (or,  semhie, 
of  their  roots  within),  the  land  of  the  adjoining  owner  is  not  a  trespass  or 
occupation  of  that  land,  which  by  lapse  of  time  could  become  a  right. 
Lemmon  v.  Webb,  cited  ante,  p.  772.  While  an  inscription  remains  on  a 
boundary  wall,  stating  it  is  the  boundary  wall  of  the  adjoining  proprietor,  no 
question  of  the  Statute  of  Limitations,  or  of  adverse  possession,  or  of  cesser  of 
possession  can  arise.  PhiUipson  v.  Gibbon,  L.  R.,  6  Ch.  428.  Possession 
may  have  been  acquired  by  B.,  under  circumstances  which  estop  B.  and  his 
successors  in  title  from  relying  on  the  statute;  see  Dalton  v.  Fitzgerald, 
ante,  p.  1005. 

Possession  of  the  surface  is  prima  facie  possession  also  of  the  minerals 
beneath  it,  where  they  are  not  dissevered  in  title ;  and  therefore  if  a  person 
in  jiossession  of  the  former  as  tenant,  there  being  no  exception  of  the  mines, 
obtain  a  lease  of  the  latter,  he  will  be  sufficientlj'-  in  possession  to  prevent 
sect.  3  applying,  and  the  statute  will  not  begin  to  run  until  an  ouster  of  the 
possession  of  the  surface,  although  he  may  never  have  entered  or  worked  the 
mines.  Ketjm  v.  Powell,  2  E.  &  B.  132  ;  22  L.  J.,  Q.  B.  305.  But  if  they 
are  dissevered  in  title,  the  jiossession  of  the  surface  by  the  party  entitled  to 
it  is  not  such  a  possession  of  the  mines  as  to  amount  to  a  dispossession  of,  or 
discontinuance  of  possession  of  them  by  the  real  owner  wilhin  the  definition 
given  above.  Smith  v.  Lloyd,  ante,  p.  1071.  See  further  Ashton  v.  Stock, 
6  Ch.  D.  719  and  Thomjjson  v.  Hickman,  (1907)  1  Ch.  550.  Sects.  2,  3,  apply 
as  between  copyholder  and  lord  ;  so  that  where  the  lord  seized  qitousquc,  and 
had  been  in  possession  20  (now  12)  years,  and  there  had  been  no  disability, 
the  right  of  the  representative  of  the  tenant  to  be  admitted  was  barred. 
Walters  v.  Webb,  L.  P.,  9  Eq.  83  ;  L.  P.,  5  Ch.  531. 

In  the  case  of  a  void  lease,  the  statute  begins  to  run  from  the  time  of 
]-»o?session  being  taken  under  it  by  the  tenant.  Magdalen  Ifospital  v. 
Ktiotts,  4  Ap.  Ca.  324,  D.  P. 

A  lessor  might  have  recovered  in  ejectment  within  20  (now  12)  years 
after  the  determination  of  the  lease,  though  he  had  received  no  rent  for  20 
(now  12)  years  and  upwards  before  such  expiration,  if  it  had  not  been 
received  by  any  other  person ;  his  claim  in  such  a  case  being  of  an  estate 
in  reversion  within  the  meaning  of  sect.  3.  Poe  d.  Davy  v.  Oxcnham,  7 
M.  &  "W.  131.  But,  if  the  rent  has  been  received  by  some  other  person 
not  entitled  to  it,  the  lessor  cannot  recover,  being  barred  by  sect.  9 ;  Doe  d. 
Angell  v.  Angell,  9  Q.  B.  328;  and  this  section  applied  wliere  the  rent' 
had  been  received  before  the  act  passed,  by  a  ]ierson  not  entitled  to  it. 
8.  C.  Where  A.  is,  as  trespasser,  in  possession  of  jiart  of  land  comprised 
in  a  lease  to  B.,  which  is  renewed  by  C.  to  B.,  contemjioraneously  with  a 
surrender  by  him,  the  lessor's  right  of  entry  accrues  at  the  time  of  the 
surrender.  Ecclesiastical  Commrs.  v.  Powe,  5  Ap.  Ca.  73G,  7-11,  742,  D.  P., 
explaining  Corpus  Christi  Coll.  v.  Pogers,  49  L.  J.,  Ex.  4,  C.  A.  It  is 
otherwise  liowever  if,  at  the  time  of  the  surrender,  A.  was  in  possession  under 
a  title  which  was  good  as  against  C.  S.  C.  ;  Ecclesiastical  Commrs.  v, 
Treemer,  (1893)  1  Ch.  106. 

Sect.  3  was  not  intended  to  apjily  to  the  case  of  persons  standing  in  the 
relation  of  trustee  9.\\A  cestui (jne  trxist ;  and  whore  the  Litter  was  in  possession, 
there  was  no  right  of  entry  in  the  triistee  under  sect.  2,  until  the  tenancy 
at  will  of  crstui  que  trust  had  been  determined.  Drummond  v.  Sant,  L.  P., 
6  Q.  B.  763  :  following  Garrard  v.  Tuch,  8  C.  B.  231,  where  Doe  d.  Jacobs 
V.  Phillips,  10  Q.  B.  130,  is  questioned.  Accord.  Warren  v.  Murray,  (1894) 
2  Q.    B.   648,  C.   A.     Whore   payment  of  rent  is  made  by  a  former  terre- 
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k'lKiiit,  williuiiL  notice  to  the  landlonl  tiiat  he  is  no  louder  bucii  tenant,  there 
is  no  iliscontiniiancc  of  receipt,  within  sect.  3.  Aduam  v.  tiandwich,  El.  of, 
2  Q.  1?.  D.  485. 

Under  the  K.  V.  L.  Act,  1874,  k.  2,  «?i7^',  p.  10G5,  a  foreclosure  Jiction  on 
an  c'(niitablc  cliargc  on  a  contingent  reversionary  interest  in  hind,  may 
bo  brought  within  12  years  after  the  interest  falls  into  pissession.  /fuf/ill 
V.  WiUciiison,  38  Ch.  D.  480  ;  explained  In  re  Owen,  (1804)  3  Ch.  220. 
The  proviso  in  sect.  2  as  to  time  running  when  the  "person  last  entitled" 
is  not  in  possession,  applies  only  wlien  the  right  to  possession  and  the  actual 
possession  are  separated  :  thus,  when  the  owner,  A.,  of  the  particular  estate 
has  assigned  it  to  B.,  B.  is  the  "person  last  entitled,"  under  the  proviso. 
Fedder  v.  Hunt,  18  Q.  B.  1).  5G5,  C.  A.  See  further  Devon's  (El.  of)  Srtlhd 
Estates,  (1890)  2  Ch.  562.  A  freeliold  reversion  expectant  on  the  determina- 
tion of  a  lease  for  lives  or  years  is  not  a  "future  estate  or  interest"  within 
the  proviso.  Walter  v.  YaJden,  (1902)  2  K.  B.  304.  Where  a  father,  A., 
has  entered  into  possession  of  the  rent  of  land  bcU)nging  to  his  infant  son,  B., 
A.  nmst  be  taken  to  have  so  entered  as  bailiff  for  B.,  and  tlie  statute  does  not 
begin  to  run  against  B.,  until,  at  any  rate,  he  is  of  age.  T/iomas  v.  Thomas, 
2  K.  &  J.  79  ;  In  re  Jluhhs,  30  Ch.  I).  553. 

In  sect.  4  the  words  "  forfeiture,"  and  "  breach  of  condition,"  include  cases 
wliere  the  estate  has  passed  over  under  a  conditional  limitation.  Astley  v. 
Essex,  El.  of,  L.  Bu,  18  P]q.  290. 

Under  sect.  6  {ante,  p.  1000),  time  begins  to  run  against  an  administrator 
claiming  a  leasehold  of  the  intestate  A.,  from  the  date  of  A.'s  death.  In  re 
Williams,  34  Ch.  D.  558. 

Sect.  7  has  been  said  to  apply  only  "  to  tenancies  at  will  pure  and  simjile," 
where  there  is  "  an  effective  right  of  entry."  Warre7i  v.  Murray,  (1B94) 
2  Q.  B.  648,  055,  059,  per  Ld.  Esher,  M.B.,  and  A.  L.  Smith,  L.J.  The 
proviso  in  sect.  7  seems  to  include  implied  trusts  :  S.  C,  following  Druni- 
mond  v.  Sant,  ante,  p.  1072.  It  was  indeed  held  not  to  apply  to  a  mortgagee, 
who  had  been  paid  the  mortgage  debt,  but  had  not  reconveyed  the  estate. 
Sands  to  Thompson,  22  Ch.  D.  614.  See,  however,  (1894)  2  Q.  B.  057, 
per  Kay,  L.J.  If  the  ecsfai  que  trust  be  merely  allowed  to  receive  the 
rents,  or  otherwise  manage  the  property,  he  is  but  a  bailiff  of  the  trustee,  and 
the  occupation  under  these  circumstances  of  any  other  person  for  more  than 
20  (now  12)  years  without  ]>ayment  of  rent  will  bar  the  trustee.  MelUng  v. 
Leak;  10  C.  15.  052;  24  L.  J.,  C.  P.  187.  In  Doe  d.  Bennett  v.  Turner,  7 
M.  &  W.  220,  it  was  laid  down  that  if,  after  a  determination  of  a  tenancy  at 
will,  the  tenant  continued  in  possession  as  mere  tenant  at  sufferance,  and 
not  as  tenant  at  will  under  a  new  tenancy,  the  time  would  run  (under  seci. 
7)  from  the  end  of  the  first  year  of  the  original  tenancy  at  will ;  the  Ex.  Ch. 
(infra)  declined  giving  any  opinion  on  the  point;  and  in  Randall  v.  Stevens, 
and  Locke  v.  Matthev)s,  post,  p.  1074,  the  courts  considered  this  doctrine 
questionable  in  a  Court  of  Error.  This  was,  however,  the  construction  followed 
in  Day  v.  Day,  L.  E.,  3  P.  C.  751,  700,  701,  where  it  was  held  that  the  letting 
and  conveying  )iart  of  the  lands  in  question  by  the  tenant  at  will,  with  the 
knowledge  of,  and  withoiit  any  interference  from,  the  owner  in  fee,  did  not 
necessarily  create  a  new  tenancy  at  will  so  as  to  stop  the  statute  from 
running.  See  also  Doe  d.  Goody  v.  Carter,  9  Q.  B.  803.  See  the  cases 
discussed  in  the  notes  to  Nepean  v.  Doe  d.  Knight,  2  Smith's  L.  C.  11th  ed. 
pp.  080  et  seq.  But  a  tenancy  at  will  is  determined  by  a  legal  mortgage  of 
the  ])remises  by  the  owner  J.,  with  the  knowledge  of  the  tenant  at  will,  H. 
Jar  man  v.  Hale,  (1899)  1  Q.  B.  994.  After  the  mortgage  a  new  tenancy 
at  will  may  be  created  between  J.  and  11.,  so  as  to  cause  the  statute  to  begin 
to  run  afresh.  S.  C.  A.,  hi  1817,  let  B.  into  possession  of  a  f\inn  as  tenant 
at  will,  and  in  1827  A.  entered  upon  the  land  without  B.'s  consent,  and 
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cut  aud  carried  away  stone  therefrom;  it  was  held  that  this  entry  determined 
the  estate  at  will,  so  that  ejectment  might,  under  sect.  7,  be  brought  within 
21  years  from  such  entry.  Turner  v.  Doe  d.  Bennett,  9  M.  &  W.  643, 
Ex.  Ch.  In  Eandall  v.  Stevens,  2  E.  &  B.  641 ;  23  L.  J.,  Q.  B.  68,  a 
tenancy  at  will  was  determined  within  21  years  of  its  commencement, 
by  actually  turning  the  tenant  out  of  possession,  and  the  tenant  immedi- 
ately resumed,  and  thenceforward  continued  in  possession  without  any 
fresh  tenancy  being  created;  and  it  was  held  that  the  landlord  had  a 
right  of  entry  within  21  years  of  this  resumption  of  occupation  by  the 
tenant,  although  after  20  years  from  the  commencement  of  the  tenancy  at 
will.  So,  where  the  defendant,  being  tenant  at  will  of  a  house  and  land, 
was  served  with  a  notice  of  ejectment  by  the  landlord,  but  wms  afterwards 
permitted  to  retain  the  house  and  part  of  the  land  for  his  life,  the  landlord 
taking  possession  of  the  otiier  pait;  it  was  held  that  as  there  was  an  actual 
entry,  and  a  new  tenancy  at  will  was  created,  the  21  years  were  to  be 
reckoned  from  that  time.  Locke  v.  Mattheios,  13  C.  B.,  N.  S.  753 ;  32 
L.  J.,  C.  P.  98.  In  tlie  above  cases,  it  was  held  that  tlie  acts  of  the  plaintiffs 
were  not  mere  cjitries  within  sect.  10.  So,  where  the  defendant  was  in 
possession  of  a  piece  of  ground,  only  by  having  erected  and  kept  a  fence 
round  it ;  the  jjlaintiff  destroyed  the  fence  and  erected  a  notice  board  on  the 
land  offering  it  for  sale ;  it  was  held  that  the  statute  ran  only  from  the 
time  of  this  entry.  Worssam  v.  Vanderbrunde,  17  W.  E.  53,  M.  T.  1868, 
C.  P.  But,  a  mere  symbolical  possession,  by  telling  the  family  of  the 
occupier  that  the  claimant  takes  possession,  and  by  carrying  away  a  stone 
from  a  cottage,  is  a  mere  entry  under  sect.  10,  and  will  not  revest  possession 
in  the  party  entitled.  Doe  d.  Baker  v.  Coombes,  9  C.  B.  714;  19  L.  J., 
C.  P.  306.  _  The  absence  of  the  head  of  the  family  at  the  time  was  adverted 
to  in  the  judgment.  So,  where  a  person  was  in  possession  of  premises  as 
tenant  at  will  without  jiayment  ot  rent,  the  entry  of  the  landlord  to  do 
repairs  without  obiection  by  the  tenant  does  not  determine  the  will.  Lrjnes 
V.  Snaifh,  (1899)  1  Q.  B.  486. 

An  encroachment  made,  even  with  the  consent  of  the  landlord,  of  whom 
the  adjoining  land  is  held  on  lease,  does  not  create  a  tenancy  at  will  within 
sect.  7,  as  to  such  encroachment,  and  the  statute  runs  only  from  the 
determination  of  the  lease.  Whitmore  v.  Humphries,  L.  R.,  7  C.  P.  1. 
So,  an  encroachment  by  a  cojjyhold  tenant  on  tlie  adjoining  waste,  at  any 
rate  where  the  lord  may  by  custom  grant  portions  thereof  as  copvhold, 
is  held  by  him  as  copyhold  only.  A.-G.  v.  Tondine,  5  Ch.  D.  750."  But 
where  the  title  of  the  lord  is  ousted  by  A.'s  possession,  otherwise  than  by 
encroachment,  A.  acquires  a  freehold  title.  S.  C,  15  Ch.  I).  150,  C.  A, 
See  farther,  as  to  accretions,  E.  Stonehouse,  &c.  Council  v.  WiUouglihrj  Bros., 
(1902)  2  K.  B.  318.  As  to  ]3i-oof  of  tenancy  at  will  under  sect.  7,  see 
Ley  V.  Peter,  3  II.  &  N.  101 ;  27  L.  J.,  Ex.  239.  Sect.  7  does  not  apply  to 
tenancies  determined  before  the  passing  of  the  act;  Doe  d.  Evans  v.  Page,  5 
Q.  B.  767;  Doc  d.  Birminghim  Canal  Co.  v.  Bold,  11  Q.  B.  127;  but  only 
to  those  created  subsequently,  or  in  existence  at  that  time.  Doe  d.  Dayman 
V.  Moore,  9  Q.  B  555. 

In  sect.  8,  the  word  "rent "at  the  commencement  has  the  same  meaning 
as  in  sect.  2  {vide  ante,  p.  1070) ;  but  at  the  end  of  sect.  8,  "  rent  "  means  rent- 
fiervice.  Doe  d.  Angcll  v.  Angell,  9  Q.  B.  356,  jjcr  Cur. ;  Baines  v.  Lumley, 
16  W.  R.  674,  E.  T.  1868,  C.  P.  A.  let  land  to  B.  by  parol  from  year  to 
year,  reserving  rent  payable  in  May  and  November;  the  last  payment  of 
rent  was  in  March,  1846.  A.  died'  in  December,  1846,  and  in  October, 
1866,  A.'s  heir  brought  ejectment  ;igainst  B. ;  it  was  held  that  the  case 
was  within  sect.  8  and  not  sect.  3,  and  therefore  the  statute  ran  from  the 
last  payment  of  rent,  and  not  from  A.'s  death.     S.  C.     A  reserved  service  of 
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cleaniiij^  a  cliuicli  or  iin,:^Niijj;  a  bell  is  a  "rent"  williiii  suet.  .S  (jI'  llie  aet,  as  a 
distress  might  lie  made  lor  it.  iJoe  d.  Edncy  v.  JJoiha/u,  7  Q.  U.  'J7(i. 
Proof  of  payment  of  rent  to  the  plaintiff  by  A.  while  in  uceuiialiun  witiiin  20 
(now  12)  years,  and  an  admission  by  the  defendant  that  he  held  \miler  A., 
is  a  suflicient  pa3'ment  within  sect.  8.  J)oc  d.  Spencer,  El.  v.  Bicktlt,  4 
Q.  J}.  GOl.  A  statement  by  A.,  since  deceased,  while  in  occupation  of 
property  in  W.,  "  I  have  no  jiroperty  in  W.,  bnt  what  I  hold  of  S.,  and  for 
which  1  paj'  100/.,"  is  evidence  of  ])ayment  of  rent  at  that  time,  so  as  to 
brin<j;  the  case  within  sect.  8,  and  is  not  a  mere  acknowledgment  of  title, 
which  nuist  be  in  writing  under  sect.  14.  S.  C.  The  lease  in  writing 
mentioned  in  this  section  must  be  an  instrument  i)assing  an  interest,  and 
not  a  mere  written  instrument  showing  the  terms  of  the  holding.  Doc  d. 
Lanaddl  v.  Goxver,  17  Q.  B.  589;  21  L.  J.,  Q.  13.57.  In  Bunting  v.  Sartjcnt, 
13  Ch.  D.  330,  Jessel,  M.l?.,  held  that  the  action  might  be  brought  within 
12  years  from  the  last  payment  of  rent,  although  when  such  payment 
was  made,  the  right  of  entry  was  barred,  by  reason  of  non-payment  of  i-ent. 
8ed  qttxre?  sec  Sandn's  v.  Scmda's,  and  other  cases  cited,  a7itc,  p.  1070, 
and  Darby  &  Bosanquet  on  Stats,  of  Limitation,  2nd  ed.  p.  3G2.  K.,  who 
had  acted  as  agent  and  baililV  of  D.,  after  I),  had  died  intestate,  continued  to 
receive  the  rents  of  D.'sland,  and  paid  them  into  a  bank,  stating  he  was  acting 
on  behalf  of  the  iieir-at-law,  when  found.  K.  did  this  for  more  than  12  years,  and 
then  claimed  the  land  as  his  own.  It  was  held  that  L.,  the  heir,  was  not  thereby 
dispossessed,  that  he  could,  within  a  reasonable  time  after  it  was  ascertained 
he  was  the  heir,  latify  K.'s  acts,  and  he  did  so  by  bringing  an  action  for  recovery 
of  the  land  from  him.     LyeU  v.  Kennedy,  14  Ap.  Ca.  437,  D.  P. 

In  sect.  9,  the  word  "  rent  "  has  the  same  change  of  meaning  as  in  sect.  8, 
vide  ante,  p.  1074.  Doe  d.  Angcll  v.  Anyell,  ante,  p.  1074  ;  Shaw  v.  Keighron 
I.  II.,  3  Eq.  574,  K.  The  receipt  of  rent  reserved  on  a  lease,  by  a  person 
not  entitled,  is  a  receipt  under  sect.  9  by  a  person  "  wrongfully  claiming ; " 
Williams  v.  Dott,  L.  U.,  12  Eq.  149 ;  but  the  decision  in  Shaw  v.  Keighron, 
supra,  seems  to  be  to  the  contrary.  If  the  agent,  A.,  be  the  person  entitled,  the 
receipt  will  make  the  statute  run  against  himself,  for  receipt  of  rent  by  an 
agent  is  receipt  by  the  principal  (Williatns  v.  Fott,  supra),  even  although 
A.  be  entitled  in  right  of  his  wife.     Ilouusell  v.  Dunning,  (1902)  1  Ch.  512. 

In  consequence  of  some  doubts  intimated  by  Patteson,  J.,  in  Doe  d.  Jones 
V.  Williams,  5  Ad.  &  E.  291,  296,  as  to  whether  sect.  2  had  not  put  the 
mortgagee,  as  between  himself  and  the  mortgagor,  in  a  worse  position  than 
he  was  prior  to  the  act,  it  was  declared  by  Littledale's  Act  (7  W.  4  &  1  V. 
c.  28),  amended  by  R.  P.  L.  Act,  1874,  s.  9,  vide  ante,  p.  1063,  that  persons 
entitled  to  orclainnng  under  any  mortgage,  may  make  an  entry  or  bring  an 
action  to  recover  the  land  at  any  time  within  12  (formerly  20)  years  next 
after  the  last  payment  of  any  part  of  the  principal  or  interest  secured,  though 
more  than  12  years  (formerly  20)  may  have  elapsed  since  the  right  of  entry 
and  action  first  accrued.  This  act  applies  not  only  as  against  the  mortgagor 
and  persons  claiming  under  him,  but  it  enables  a  mortgagee  to  recover  where 
the  mortgagor  would  himself  be  baired  by  the  .statute,  provided  the  mortgage 
be  an  existing  one  and  were  executed  before  the  commencement  of  the 
possession  of  the  person  claiming  to  have  acquired  a  title  by  such  jiossession 
under  the  statute.  J.udhrook  v.  Ludhruok,  (1901)  2  K.  B.  96,  C.  A. ;  Doe  d. 
Pahncr  v.  Eyre,  17  Q.  B.  366;  20  L.  J.,  Q.  B.  431.  Thus,  when  a  tenant 
was  let  into  possession  within  20  (now  12)  years  before  a  mortgage,  and  paid 
no  rent  for  25  years  after  the  mortgage,  but  the  mortgagor  hatl  paid  interest 
within  20  (now  12)  years  the  mortgagee  was  not  barred.  S.  C. ;  Ford 
v.  Ager,  2  II.  &  C.  279 ;  32  L.  J.,  Ex.  269.  And  a  mortgagee  may  by  sale, 
cither  under  a  power  or  by  direction  of  the  mortgagor,  convoy  all  the  rights 
which  he  possesses  to  a  purcliaser,  who  will  then  be  a  person  claimmg  under 
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a  mortgage,  and  entitled  to  the  t^amc  time  for  bringing  actions  as  tlie  mort- 
gagee was  entitled  to  at  the  time  of  the  sale.  Doe  d.  Baddeley  v.  Mufiscy,  17 
Q.  B.  373 ;  20  L.  J.,  Q.  B.  434,  as  to  which  case  vide  infra.  The  act  does 
not,  however,  apply  unless  the  mortgage  is  continuing  or  subsisting.  Thornton 
y.  France,  (1897)  2  Q.  B.  143,  157,  C.  A.  And  Avhere  the  mortgagor  is  not 
in  possession  at  the  the  lime  of  the  mortgage  and  the  statute  has  then  begun 
to  run  against  him,  the  mortgagee  does  not  acquire  a  new  right  of  entry. 
S.  C,  doubting  Doc  d.  Baddeley  v.  Massey,  supra  ;  on  the  ground  that  in  that 
case  the  mortgage  had  ceased  to  exist.  A  foreclosure  action  is  an  action  to 
recover  the  land,  within  these  statutes.  Heath  v.  Pugh,  6  Q.  B.  D.  345,  C.  A. ; 
7  Ap.  Ca.  235,  D.  P.  A  mortgagee  may  bring  an  action,  to  recover  possession 
of  the  mortgaged  land,  withia  12  years  after  an  order  of  foreclosure,  although 
more  than  12  years  have  elapsed  since  the  date  of  the  mortgage,  or  since 
the  last  payment  of  principal,  or  interest.  S.  C.  As  to  acknowledgment 
under  this  act  by  payment,  see  Ilarlock  v.  Ashherry,  Bradshaio  v.  Widdring- 
ton,  and  Chinnery  v.  Evans,  cited  aiitc,  p.  721,  and  Lewin  v.  Wilson,  11  Ap. 
Ca.  639,  J.  C. 

The  effect  of  a  writing  as  an  acknowledgment  under  sect.  14,  is  for  the 
judge  and  not  for  the  jury.  Doe  d.  Curzon  v.  Edmonds,  6  M.  &  W.  295. 
Letters  containing  an  admission  of  rent  due,  written  to  the  plaintiff's  solicitor, 
are  a  sufficient  acknowledgment.  Fursdon  v.  Clogg,  10  M.  &  W.  572.  By 
indenture,  dated  Oct.  27th,  1827,  between  the  defendant  and  the  plaintiff, 
after  reciting  that  certain  copyhold  premises  were  surrendered  "  this  day  "  to 
the  ijlaintiff  for  securing  the  repayment  of  300/.  by  him  "  this  day  "  lent  to 
the  defendant,  the  plaintiff  covenanted,  on  repayment  of  that  sum,  and 
interest,  on  April  27th,  1828,  to  surrender  the  premises  to  the  defendant,  and 
the  defendant  covenanted  to  pay  the  300/.  and  interest  at  the  time  appointed 
for  payment ;  there  was  also  a  stipulation  that,  in  default  in  payment  the 
plaintiff  might  take  possession  of  the  premises.  The  deed  was,  in  fact, 
executed  on  the  23rd  of  August,  1834.  No  principal,  interest,  or  rent  had 
ever  been  paid  by  the  defendant.  In  February,  1854,  the  plaintiff  brought 
ejectment.  Held,  that  the  deed  was  sufficient  acknowledgment  within  sect.  14 
of  the  plaintiff's  title  at  the  time  of  the  execution  of  the  deed,  and  conse- 
quently the  right  of  entry  was  not  barred.  Jayne  v.  Hughes,  10  Exch.  430 ; 
24  L.  J.,  Ex.  115.  An  answer  to  a  bill  in  chancery,  filed  by  the  plaintiff  in 
ejectment,  by  a  person,  through  whom  the  defendant  claims,  admitting  that 
he  holds  under  the  plaintiff,  is  an  acknowledgment  within  sect.  14.  Qoode  v. 
Job,  1  E.  &  E.  6 ;  28  E.  J.,  Q.  B.  1.  The  signature  must  be  that  of  the 
party  in  possession  or  receipt  of  rents,  and  not  that  of  an  agent.  Ley  v.  Peter, 
3  H.  &  N.  101 ;  27  L.  J.,  Ex.  239. 

Where  the  person  to  whom  the  right  of  entry  accrued  was  under  disability, 
and  before  the  removal  of  that  disability  lalls  under  another  disability, 
sect.  16  preserved  the  right  to  bring  an  action  till  ten  (now  six)  years  after 
the  removal  of  the  latter  disability.  Borroivs  v.  Ellison,  L.  E.,  6  Ex.  128. 
No  extension  of  time  to  mortgagors  under  disabilities  is  given  l)y  sect.  16  ; 
Kinsman  v.  Bouse,  17  Ch.  D.  104  ;  or  the  11.  P.  L.  Act,  1874,  s.  3 ;  Forster 
V.  Patterson,  Id.  132. 

As  under  21  J.  1,  c.  16  (Doe  d.  Duronre  v.  Jones,  4  T.  R.  300, 310),  when  the 
statute  has  once  begun  to  run,  no  subsequent  disability  will  prevent  its  con- 
tiruiing  to  run.  Qoodall  v.  Skerratt,jjost,  p.  1077  ;  Garner  v.  Wingrove,  (1905) 
2  Ch.  233.  A  feme  sole,  seised  in  fee,  married,  and  she  and  her  husband 
quitted  possession  of  the  laud;  both  died  at  times  not  shown  to  be  within  40 
years  from  the  ceasing  to  occupy ;  the  wife's  heir  brought  ejectment  within 
20  years  of  the  husband's  death  and  within  five  years  of  the  passing  of  the 
statute,  but  more  than  40  years  after  she  and  her  husband  had  left  the  land  ; 
it  was  held,  that  the  heir  was  barred  by  sect.  17,  though  it  did  not  appear 
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how  the  dclciidant  came  into  possession,  or  thut  the  wife  had  kvicd  any  fine. 
I)oe  d.  Corhijii  v.  lirarmton,  3  Ad.  &  E,  G.'}. 

The  3  ct  4  W.  4,c.  27,  came  into  operation  in  a  colony  in  1K;j7.  In  1h;50  A. 
died  seised  of  laud  in  the  colony  ;  B.,  his  heir,  was  then  beyond  sea-s,  and  so 
died  in  1835 ;  C,  the  heir  of  A,  and  B.,  was  also  beyt»nd  seas  in  1H30,  and 
did  not  come  to  the  colony  till  1856,  when  he  brought  ejectment;  it  was 
held,  that  tlie  operation  of  sects.  2,  16,  and  18  was  retrospective,  and  that  C 
was  barred.     Devine  v.  Jlolloiuay,  14  Moo.  P.  C.  290. 

A  testator  devised  lands  to  A.,  and  in  case  A.  either  married  or  took  up 
with  a  Roman  Catholic,  or  in  case  he  died  without  heir,  then  over  to  B. 
After  the  testator's  death,  A.  took  up  with  a  Boman  Catholic  and  died 
without  heir,  having  devised  the  lands  to  C.  A  few  months  after  the  second 
event,  but  more  than  20  years  after  the  first,  B.  brought  ejectment  against 
C. :  it  was  held  that  sect.  20  deprived  B.  of  the  benefit  of  the  new  right  of 
entry  which  accrued  on  the  happening  of  the  second  event,  and  that  A.'s 
inchoate  title  to  the  lands  under  the  statute,  he  having  died  within  20  years 
of  the  first  event,  passed  under  his  will  to  C.  Clarke  v.  Clarke,  I.  R.,  2 
C.  L.  395.  The  words  "  estate,  interest,  right  or  ))ossibility  "  in  sect.  20  do 
not  include  a  power  of  appointment.  Devon's  {El.  of)  Settled  Estates,  (1896) 
2  Ch.  562. 

Wherever  the  tenant  in  tail  is  barred  by  the  statute,  the  issue  in  tail  is 
also  barred  under  sect.  21 ;  Austin  v.  Lhu'cthjn,  9  Exch.  276;  23  L.  J.,  l-'-x. 
11 ;  but  the  tenant  himself  was  barred  by  sect.  2,  vide  ante,  p.  1071.  Sects.  21 
ami  22  include  time  elapsed  before  the  statute  passed,  and  since  the  right 
accrued ;  and  where  the  statute  has  once  began  to  run,  no  disability  in  any 
remainderman  will  prevent  its  continuing  to  run ;  Goodall  v.  Skaratt,  3 
Drew.  216 ;  24  L.  J.  Ch.  323  ;  but,  as  it  does  not  run  against  any  but  those 
entitled  to  the  possession,  if  a  tenant  in  tail  make  a  feoffment  in  fee  or  other 
conveyance  which  jM'events  his  own  entry,  but  does  not  bar  the  estate  tail  or 
remainders,  the  right  of  entry  will  lirst  accrue,  and  therefore  the  statute  will 
first  begin  to  run,  on  his  death.  Ei)nington  v.  Cannon,  VI  C.  B.  18;  22 
L.  J.,  C.  P.  ir.3,  Ex.  Ch. ;  Morfjan  v.  Morgan,  L.  R.,  10  Eq.  99 ;  and  see 
Goodall  V.  Skerratt,  snjva.  Sect.  23  applied  only  to  cases  where  the 
tenant  in  tail  has  made  a  convej'ance  effectual  to  bar  his  issue.  Morgan  v. 
Morgan,  supra,  following  Penny  v.  Allen,  7  D.  M.  &  G.  409  ;  Mills  v.  Capcl, 
L.  R.  20  Eq.  692. 

Sect.  25  is  "  confined  to  express  trusts,  i.e.,  trusts  expressly  declared  by  a 
deed,  or  a  will,  or  other  written  instrument ;  it  does  not  mean  a  trust  that 
is  made  out  by  the  circumstances."  Pctre  v.  Petre,  1  Drew.  371,  393,  jter 
Kindersley,  V.-C.  See  Sands  to  Thompson,  22  Ch.  D.  614,  and  Bannei-  v. 
Berridge,  18  Ch.  D.  254.  Where  there  is  a  devise  of  a  house  and  land  to 
executors  on  trusts,  with  trusts  declared  of  the  house  only,  the  land  is  held 
by  them  for  the  heir-at-law  on  an  express  trust  within  sect.  25.  Patrick  v. 
Simpson,  24  Q.  B.  D.  128.  So  a  devise  of  land  upon  trust  for  sale  and 
conversion,  is,  as  regards  land  remaining  unsold,  within  sect.  25.  Mutlow 
v.  Bigg,  L.  I!.,  18  Eq.  246 ;  reversed  on  other  grounds,  1  Ch.  D.  385,  C.  A. 
A  security  in  the  form  of  a  trust  for  sale,  is  a  mortgage  within  sect.  28,  and 
does  not  fall  within  sect.  25.  Locking  v.  Parker,  L.  R.,  8  Ch.  30 ;  In  re 
Alison,  11  Ch.  D.  284,  C.  A.  Nor  does  the  trust  under  which,  by  virtue  of 
Stat.  11  G.  4  &  1  W.  4,  c.  40,  the  executors  hold  the  undisposed  of  residue 
of  personalty  in  trust  for  the  next  of  kin.  In  re  Lacy,  (1899)  2  Ch.  149. 
As  to  when  property  is  claimed  through  a  trustee  within  sect.  25,  see 
E.  Stonehouse,  &c.  Council  v.  Willoughhy  Bros.,  (1902)  2  K.  B.  318. 

To  fall  within  sect.  26,  it  is  not  enough  "  to  prove  a  concealed  fraud,  the 
person  bringing  the  suit  must  show  that  he,  or  some  person  through  whom  he 
claims,  has  been  by  such  fraud  deprived  of  the  land  which  he  seeks  to  recover. 
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and  that  the  fraud  could  not  with  reasonable  diligence  have  been  known  or 
discovered  more  than  the  statutory  period  before  the  action  was  brought." 
Lawrance  v.  Ld.  Norreys,  15  Ap.  Ca.  210,  214;  Willis  v.  IMve,  El.,  (1893) 
2  Ch.  545,  C.  A.  The  fraud  must  be  that  "of  the  person  setting  up  the 
statute  or  of  some  one  through  whom  he  claims."  In  re  McOalhmi,  (1901) 
1  Ch.  143,  C.  A.  As  to  the  meaning  of  the  term  "concealed  fraud,"  vide 
S.  CC. ;  Vane  v.  Vane,  L.  R.,  8  Ch.  383.  With  reference  to  what  amounts 
to  reasonable  diligence  within  sect.  26,  see  Chetham  v.  lioare,  L.  R.,  9  Eq. 
571.  The  term  hond  fide  purchaser  in  the  proviso  of  that  section  means 
a  person  who  is  really  a  purchaser,  as  distinguished  from  merely  a  donee 
taking  a  gift  under  the  form  of  a  purchase.  Vane  v.  Vane,  supra.  The 
knowledge  of  the  agent  of  the  purchaser  is  the  knowledge  of  the  purchaser 
within  that  proviso.     S.  C. 

Sect.  28  barred  the  mortgagor's  right  to  redeem  so  much  of  the  land 
mortgaged,  as  was  in  the  possession  of  the  mortgagee  for  20  (now  12)  years, 
although  the  mortgagor  was  in  possession  of  other  part  thereof.  Kinsman  v. 
Bouse,  17  Ch.  D.  104.  An  acknowledgment  by  the  mortgagee,  to  a  third 
person,  not  the  agent  of  the  mortgagor,  is  not  sufficient  under  sect.  28. 
Batchelor  v.  Middleton,  6  Hare,  75,  83.  Hence,  after  the  mortgagor  has 
become  bankrupt,  an  acknowledgment  to  him  by  the  mortgagee  i'^  inoperative, 
even  although  the  bankruptcy  was  subi^equently  annulled.  Marhwick  v. 
Ilardingham,  15  Ch.  D.  339,  C.  A.  An  acknowledgment  given  by  one  of 
two  mortgagees,  whom  the  deed  shows  to  have  advanced  the  mortgnge  money 
on  a  joint  account,  is  ineffectual  for  any  purpose  under  sect.  28.  liiclMrdson 
V.  Younge,  L.  R.,  6  Ch.  478.  The  act  gives  no  extension  of  time  to  mort- 
gagors who  are  under  disabilities,  vide  ante,  p.  1076. 

Where  land  annexed  to  a  deanery  has  become  vested  in  the  Ecclesiastical 
Commissioners  by  3  &  4  V.  c.  113,  s.  50,  then,  until  they  have  obtained 
possession,  they  have  the  same  period  for  entry  that  the  dean  would 
have  had  under  sect.  29  (ante,  p.  1069),  and  their  right  of  entry  is  not 
barred  by  sect.  2.  Ecclesiastical  Cominrs.  v.  Howe,  5  Ap.  Ca.  736,  D.  P. 
tiecus,  after  they  have  obtained  possession,  S.  C,  Id.  745,  753,  per  Ld.  Sel- 
borne,  C,  and  Ld.  Watson.  See  also  Irish  Land  Conanission  v.  Grant,  10 
Ap.  Ca.  14,  D.  P. 

See  further,  on  the  construction  of  these  statutes,  notes  to  Nepean  v. 
Doe  d.  Knight  and  Taylor  v.  Horde,  2  Smith's  L.  C,  and  Chit.  Stat.  3rd 
ed.,  vol.  iii.  pp.  25  et  seq. ;  5th  ed.,  vol.  vi.,  tit.  Limitation,  p.  20. 

Statutes  of  Limitation  in  case  of  registered  title.']  AVith  respect  to  land 
with  a  registertd  title  (as  to  which  vide  ante,  p.  1000),  the  60  &  61  V.  c.  65, 
s.  12,  provides  that,  "A  title  to  registered  land  adverse  to  or  in  deroga- 
tion of  the  title  of  the  registered  proprietor  shall  not  be  acquired  by  any 
length  of  possessioD,"  but  a  person  ivho  would,  hut  for  the  pi-ovisions  of 
38  &  39  V.  c.  87,  or  this  section,  have  obtained  title  by  pos<icssion  to  registered 
land,  may  obtain  rectification  of  the  register  subject  to  any  estate  or  rights 
acquired  by  registration  for  valuable  consideration.  "  Provided  also  that 
this  section  shall  not  prejudice,  as  against  any  person  registered  as  first 
pro^nietor  of  land  with  a  possessory  title  only,  any  adverse  claim  in  respect  of 
length  of  possession  of  any  other  person  who  was  in  possession  of  such  land 
at  the  time  when  the  registration  of  such  first  proprietor  took  place."  The 
38  &  39  V.  c.  87,  s.  21,  which  this  section  replaced,  was  in  the  same  terms 
omitting  the  provision  in  italics. 

Statutes  of  Limitation  against  the  Vrown  and  I>n]cc  of  Cornroall.']  The 
above  acts  do  not  affect  the  Crown;  but  by  the  Nullum  Terapus  Act  (9 
G.  3,  c.  16),  the  right  of  thi;  Crown  is  in  general  barred  as  against  a  person 
who  has  had  adverse  possession  for  a  period  of  60  years.     He  does  not, 
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however,  tlieieby  ac(juiic  a  title,  (laodtith d.  Parker  v.  /hihlwin,  1 1  East,  48S. 
This  act  liai  bceu  amended  Ity  U4  it  25  V.  c.  G2,  and  its  iirovisions  liave 
been  extended  to  the  Ducliy  of  Cornwall,  by  tliat  act  and  23  A:  2-1  V.  c.  53. 
See  also,  as  to  tlie  Ducliy,  7  it  8  V.  c.  105,  s.  71  et  seq.  See  stat.  21  J.  1, 
c.  14,  &  A.  G.  V.  rarso7is,  2  M.  it  \V.  23,  25,  20,  &  Emen>ou  v.  Madilumi, 
(l'.)O(J)  A.  C.  561»,  J.  C,  decided  thereon,  where  the  Crown  has  been  out  of 
Ijosscssion  for  20  jears. 


ACTION  OF  rf:plevin. 


Replevin  lies  for  floods  unlawfully  taken,  as  on  an  allcffation  thai  they 
belonged  to  and  had  l)een  stolen  from  the  ])er8on  taking  tlieni  ;  the  reniedj' 
is  not  confined  to  goods  taken  away  by  way  of  distress.  Mcllor  v.  ],eaUier, 
1  E.  it  B.  G19  ;  22  L.  J.,  M.  C.  7G.  It  lies  for  goods  improperly  taken  for 
a  poor  rate,  made  on  a  person  not  in  occupation,  even  though  an  apjieal 
against  the  late  had  been  disallowed  by  the  court  of  quarter  sessions. 
llhyianey  liy.  Co.  v.  Price,  16  L.  T.,  3!»4,  ]'].  T.  1S07,  B.  C. ;  Milward  v. 
Caffin,  2  W.  Bl.  1330.  See  also  Pedley  v.  Davis,  10  C.  B.,  N.  S.  4!i2;  30 
L.  J.,  C.  P.  374,  cited  ^os<,  p.  1138.  So  it  lies  whenever  any  subject-matter, 
included  in  an  entire  rate,  is  not  rateable.  S.  C. ;  L.  &  N.  W,  liy.  Co.  v. 
liucl-master,  L.  K.,  10  Q.  B.  70;  in  this  case,  Id.  444,  the  Ex.  Ch.  were 
equally  divided.  Where,  however,  the  rate  is  made  on  a  person  liable  to  be 
rated,  and  it  is  good  on  the  face  of  it,  replevin  will  not  lie,  but  an  appeal  is 
the  proper  remedy.  Marshall  v.  Pitman,  9  I'ing.  595.  See  also  Manchester 
Overseers  v.  lleadJam,  21  Q.  B.  1).  9(J. 

Many  of  the  cases  and  authorities  on  the  issues  raised  in  replevin  and  the 
evidence  thereon  will  be  found  suh  tit.  Action  for  illeyal  distress,  ante, 
pp.  899  et  seq. 

In  some  cases  of  distress  the  defendant  was  allowed  by  statute  to  plead  not 
guilty,  or,  in  a  general  form,  that  the  matter  com]ilained  of  was  done  under 
tlie  authority  of  an  Act  of  Parliament,  and  to  give  the  special  matter  in 
evidence  umler  such  general  defence;  as  by  23  H.  8,  c.  5,  s.  11,  in  the  case 
of  sewers  rates.  1  AVms.  Saund.  347  c,  (d).  The  statutory  right  to  plead 
the  general  issue  is  now,  however,  abolished  by  5(1  &  57  V.  c.  Gl,  s.  2,  as 
regards  any  proceeding  to  which  that  act  ajijilies;  vide  post,  pp.  1131  et  seq. 
As  to  avowry  for  rent,  see  11  G.  2,  c.  19,  s.  22,  post,  j).  1080. 

The  right  to  begin  at  the  trial  in  re])levin  is  the  same  as  in  other  personal 
actions  (ante,  pji.  284  et  seq.),  although  both  parties  are  actors.  Curtis  v. 
Wheeler,  M.  &  M.  493. 

The  old  terms  "  avowry"  and  "  cognizance"  have  been  for  brevity  retained 
below,  as  names  for  defences  justifying  seizure  by  the  defendant ;  the  former 
in  his  own  right,  and  the  latter  under  the  authority  of  another. 

There  were  certain  technical  rules  which  formerly  applied  to  this  action, 
which  are  briefly  stated  below ;  it  is,  however,  uncertain  whether  they  api^lj'' 
to  the  new  prnctice ;  and  at  any  rate  the  power  of  amendment  will  probably 
render  them  of  little  importance.  The  place  in  which  goods  were  alleged 
in  the  declaration  to  have  been  taken  was  material.  Weston  v.  Carter,  1 
Sid.  9  ;  1  Wms.  Saund.  347  (1).  But  it  was  sufficient  for  the  plaintift',  on 
the  plea  of  non  cepit,  to  show  that  the  defendant  had  the  goods  in  his  ix)s- 
session  in  the  place  alleged  ;  for  the  wrongful  taking  is  continued  in  every 
place  in  which  he  afteiwards  detained  them.  ]Valton  v.  Kersop,  2  Wils.  354. 
If  in  fact  the  defendant  neither  took  the  cattle  in  the  place  named,  nor  had 
them  there  afterwards,  the  plaintilf  must  have  failed ;  but  the  defendant  was 
not  entitled  to  a  return,  or  to  damages  under  21  H.  8,  c.  19,  unless  he  pleaded 
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cepit  in  alio  loco,  and  added  an  avowry  by  way  of  suggestion ;   1  Wms.  Saund. 
347  (1) ;  and  the  avowry,  so  added,  was  not  traversable.     Id. 

Property  in  defendant  or  a  stranger^  The  defendant  may  set  up  the 
right  of  a  third  person,  or  of  himself  to  the  property  in  the  goods;  for  he  has 
a  right  of  possession  against  all  but  the  right  owner  at  the  time  of  replevying. 
Bro.  Keplevin,  pi.  31  ;  Butcher  v.  Porter,  1  Salk.  9-1.  And  the  plaintitf  on 
this  issue  may  prove  property  in  part  of  the  goods;  Com.  Dig.  Pleader 
(3  K.  12);  in  which  case  the  issue  will  be  divisible.  The  defendant  who  has 
a  verdict  on  this  defence,  will  have  a  return  without  other  avowry  or  cog- 
nizance.    Butcher  v.  Porter,  supra ;  Salkill  v.  Shelton,  2  KoUe,  6-i. 

Avowry  for  rent."]  When  the  distress  is  for  rent,  it  is  enacted  by  17  C.  2,  c.  7, 
s.  2,  that,  in  case  the  plaintiff  should  be  non-suited  after  cognizance  or  avowry 
made  and  issue  joined,  or  if  the  verdict  shall  be  given  against  him,  then  the 
jurors,  impanneiled  or  returned  to  inquire  of  such  issue,  shall,  at  the  prayer 
of  the  defendant,  inquire  concerning  the  sum  of  the  arrears,  and  the  value  of 
tke  goods  or  cattle  distrained ;  and  thereupon  the  avowant,  or  he  that  makes 
cognizance,  shall  have  judgment  for  such  arrearages,  or  so  much  thereof  as 
the  goods  or  cattle  distrained  amount  unto,  &c.  The  avowant,  therefore, 
must  be  prepared  to  prove  both  the  amount  of  the  rent  in  arrear  and  the 
value  of  the  goods  or  cattle  taken ;  and  the  omission  of  this  inquiry  cannot 
be  supplied  by  a  writ  of  inquiry  ;  Sheape  v.  Culpeper,  1  Lev.  255  ;  1  Wms. 
Saund.  195  c,  (3);  though  the  defendant  may  still  have  the  common  law 
judgment  for  a  return.  Bees  v.  Morgan,  3  T.  E.  349.  In  all  cases,  except 
avowries  for  rent,  the  omission  may  be  supplied  by  writ  of  inquiry.  1  Wms. 
Saund.  195  c,  (3). 

The  stats.  32  H.  8,  c.  37,  s.  1,  and  3  &  4  W.  4,  c.  42,  s.  37,  enable  the 
executors,  &c.,  of  a  deceased  landlord  to  distrain  for  arrears  of  rent  due  to 
their  testator  in  his  lifetime  in  the  same  way  as  he  might  have  done ;  and 
the  stat.  32  H.  8,  c.  37,  s.  4,  enables  tenant  j>ur  autre  vie,  or  his  executors 
or  administrators,  to  distrain  for  arrears  of  rent  reserved  on  underleases 
granted  by  him,  notwithstanding  the  determination,  after  the  rent  became 
due,  of  the  particular  estate  by  death  of  the  person  on  whose  life  it  depended. 
The  statute  gives  the  right  of  distress  to  the  executors  or  administrators  of 
a  deceased  tenant  for  life.  Co.  Lift.  162,  a,  b.  See  further  1  Wms.  Exors., 
10th  ed.,  ])p.  695  et  seq. 

The  11  G.  2,  c.  19,  s.  22,  which  enables  an  avowry  or  cognizance  for  rent 
to  be  made  in  general  terms,  seems  not  to  be  affected  by  the  stat.  50  it  57 
V.  c.  61,  vide  ante,  p.  899.  Hence  under  such  avowry  the  defendant  may 
recover  for  so  much  as  he  proves  due  without  regard  to  the  amount  that  he 
avowed  for ;  Forty  v.  Imher,  6  East,  434 ;  but  the  rent  recovered  must  be 
parcel  of  that  avowed  for,  and  the  defendant  cannot,  under  an  avowry  for 
double  rent  for  holding  over,  recover  the  single  rent;  Johnstone  \.  JIudlestone, 
4  B.  &  C.  938 ;  and  in  Roskruge  v.  Oaddy,  7  Exch.  840 ;  22  L.  J.,  Ex.  16, 
it  seems  to  have  been  held  that  under  an  avowry  for  rent  due  for  a  specific 
year,  none  of  which  was  due,  the  defendant  was  not  entitled  to  recover  for 
pai-t  of  the  rent  for  the  previous  year. 

Where  a  separate  rent  is  due  on  closes  A.  and  B.  from  the  same  tenant 
to  one  landlord,  and  he  takes  one  joint  distress  over  both  closes,  he  will  be 
entitled  to  succeed  on  separate  avowries  for  the  rent  due  on  each.  Phillip>s  v. 
Whitsed,  2  E.  &  E.  804;  29  L.  J.,  Q.  B.  164.  An  assignee  of  the  reversion 
may  distrain  without  previously  giving  notice  to  the  tenant  of  the  assignment. 
Mathmfs  case,  5  Rep.  113  b. 

By  3  &  4  V\^.  4,  c.  27,  s.  42,  ante,  ]).  719,  no  more  than  six  years'  arrears 
of  rent  or  interest  in  respect  of  any  sum  charged  on  or  payable  out  of  any 
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land  or  rent,  Khali  be  recoverable  by  distress,  whether  the  demise,  \'c.,  be  by 
deed  or  parol.      Vide  ante,  pp.  722. 

As  to  distress  where  the  tenant  is  bankrupt,  or  is  a  company  in  liquidation, 
vide  ante,  pp.  90G,  1)07. 

Avowry  for  distress  after  the  end  of  lease,  and  on  (joods  fraudulently 
removed.']  A  distress  after  the  end  of  the  lease  under  8  A.  c.  18  (c.  14,  Huff.), 
or  on  goods  fraudulently  removed,  under  11  G.  2,  c.  19,  must  be  specially 
pleaded,  and  cannot  be  shown  under  the  general  form  of  avowry.  2  Wms. 
Saund.  28-i  c,  (2) ;  Williams  v.  Stiveri,  9  Q.  B.  14 ;  Williams  v.  Roberts,  7 
Exch.  618;  22  L.  J.,  Ex.  61. 

By  the  8  A,  c.  18  (c.  14,  Ruff.),  ss,  6,  7,  a  landlord  may  distrain  within  six 
months  after  the  determination  of  the  tenancy,  provided  his  reversion  remain, 
and  it  be  during  the  possession  of  the  tenant  from  whom  the  rent  became  due. 
Tills  act  seems  not  to  apply  where  the  lease  is  determined  by  disclaimer  or 
forfeiture.  Doe  d.  David  v.  Williams,  7  C.  «fc  P.  ■)22  ;  Grimtoood  v.  Moss, 
L.  R.,  7  C.  P.  ;5G0,  ;{65 ;  see,  however,  Zouch  d.  Ward  v.  WilHitfjale,  1  H.  Bl. 
312 ;  per  Wilson,  J.,  contra.  The  power  of  distress  given  by  this  act  is 
extended  by  3  &  4  W.  4,  c.  42,  s,  38,  to  the  executors  of  a  deceased  landlord, 
for  arrears  of  rent  due  to  him  in  his  lifetime.  Where  the  tenant  died  during 
the  term,  and  his  executor  entered  and  occupied  until  after  the  expiration  of 
the  terra,  it  was  held  that  the  landlord  might  distrain  for  the  rent  of  the 
whole  terra ;  Braithwaite  v.  Coolcsey,  1  H.  Bl.  465  ;  but,  where  the  deceased 
was  tenant  at  will,  and  his  widow  (who  afterwards  became  administratrix) 
remained  in  possession,  it  was  held  that  the  landlord  could  not  distrain  for 
rent  due  before  the  death,  because  the  tenancy  was  deterrained  and  there  was 
no  terra  or  interest  which  ])assed  to  the  administratrix;  Turnei- y.  Barnes, 
2  B.  &  S.  435 ;  31  L.  J.,  Q.  B.  170 ;  nor,  could  he  have  distrained  if  she  had 
been  administratrix  at  the  time  of  the  distress.  S.  C.  The  holding  over  need 
not  be  tortious  ;  and  where  the  landlord  permits  the  tenant  to  hold  over  part 
of  the  premises,  he  may  distrain  on  tliat  part  for  the  arrears  of  rent  due  over 
the  whole.  I^uttall  v.  Staunton,  4  B.  &  C.  51.  But  it  is  otherwise  where 
the  tenant  retains  the  part  under  a  new  agreement.  Wilkinson  v.  Peel, 
(1895)  1  Q.  B.  516.  There  must  be  possession  by  the  same  tenant,  and  if  a 
fresh  tenant  has  come  in,  and  the  old  tenant  has  left  some  pigs  behind,  they 
cannot  be  distrained  under  the  statute.  Taylerson  v.  Peters,  7  Ad.  &  E.  110. 
As  to  following  goods,  after  the  expiration  of  the  lease,  they  having  been 
fraudulently  removed,  see  Gray  v.  Stuit,  post,  p.  1082. 

The  Stat.  11  G.  2,  c,  19,  ss.  1,  2,  allows  a  landlord  within  30  days  to  follow 
and  distiain  goods  if  the  tenant  fraudulently  or  clandestinely  remove  them  to 
prevent  a  distress,  unless  they  have  been  previously  sold  to  a  bona  fide 
l)urchaser  for  value.  By  sect.  7,  the  landlord  is  em^wwered  in  the  daytime 
to  break  into  the  house,  barn,  &c.,  where  the  goods  are,  and  seize  them,  and 
deal  with  the  goods  as  au  ordinary  distress  for  rent;  the  section  recpiires  the 
presence  of  a  constable,  and  if  the  goods  are  secured  in  a  dwelling-house,  that 
oath  be  made  before  a  justice  of  reasonable  ground  to  believe  that  the  goods 
are  concealed  in  the  house.  This  enactment  is  not  affected  by  stat.  35  &  36 
V.  c.  92,  s.  13,  cited  ante,  p.  896.  The  avowry  need  not  negative  a  bond 
fide  sale  under  sect.  2 ;  that  is  matter  for  reply.  Williams  v.  Roberts, 
supra.  Unless  the  conditions  imposed  by  the  statute  be  followed,  the 
landlord  is  proceeding  without  authority.  Rich  v.  WooUey,  7  Bing.  651, 
660  ;  and  see  Cartwright  v.  Smith,  1  M.  &  Rob.  284.  'J'he  rent  must  have 
been  due  at  the  time  of  removal.  Rand  v.  VaiKjlum,  1  N.  C.  767.  But  if 
due,  it  need  not  be  in  arrear;  and  where  a  tenant  on  the  morning  of  a 
quarter-day,  fraudulently  removed  his  goods,  with  intent  to  avoid  a  distress 
for  the  rent  which  became  due  on  that  day ;  and  the  landlord  the  next  day 
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followed  and  seized  the  goods  as  a  distress,  it  was  held  that  the  seizure  was 
justified  under  the  statute.  DihhU  v.  Bowater,  2  E.  &  B.  564;  22  L.  J., 
Q.  B.  396.  In  that  case  the  majority  of  the  court  distinguislied  Hand  v. 
VaiKjlan,  ante,  p.  1081 ;  but  Crompton,  J.,  dissented  on  the  ground  that  the 
cases  were  not  distinguishable.  The  words  of  the  statute  are  "  fraudulently  or 
clandestinely  " ;  the  removal  therefore  need  not  be  secret  if  it  be  fraudulent ; 
and  if  the  effect  of  the  removal  is  to  leave  no  sufFicient  distress  on  the 
premises,  so  that  the  landlord  has  only  his  barren  remedy  by  action,  it  would 
seem  that  the  removal  is  within  the  act.  Opperman  v.  Smith,  4  D.  &  Ey. 
33;  Parry  v.  Duncan,  7  Bing.  243;  M.  &  M.  533.  But,  fraud  is  a  question 
for  the  jury ;  and  even  where  the  tenant  admits  that  he  removed  to  avoid  a 
distress,  it  is  a  question  for  the  jar}'  whether  there  was  fraud;  John  v. 
Jenkins,  1  Cr.  &  M.  227  ;  but  the  tacts  of  that  case  were  very  peculiar ;  there 
being  a  hand  fide  question  between  the  parties  whether  there  was  any  tenancy 
existing  between  them,  and  if  so,  on  what  terms.  The  landlord  can  only 
seize  the  goods  of  the  tenant  himself,  and  not  those  of  a  stranger  or  a  lodger; 
Thornton^ V.  Adams,  5  M.  &  S.  38;  Postman  v.  JIarreU,  6  C.  &  P.  225; 
even  although  the  tenant  has  an  equity  of  redemption  in  them.  Tomlinson 
V.  Consolidated  Credit,  &c.  Cur.,  24  Q.  B.  D.  135,  C.  A.  Where  a  tenant 
became  bankrupt,  and  the  assignees  for  two  days  after  their  appointment 
allowed  three  cows,  which  had  belonged  to  the  bankrupt,  to  remain  and  be 
milked  on  the  premises,  and  then  removed  them ;  it  was  held  that  the  landlord 
might  follow  and  distrain  the  cows  for  rent  due  before  the  bankruptcy. 
Welch  V,  Meyers,  4  Camp.  308.  The  earlier  enactment,  8  A.  c.  18  (c.  14, 
Ruff.),  ss.  1,  2  (repealed  by  the  Stat.  Law  Rev.  Act,  1867),  was  similar  in 
effect  to  11  G.  2,  c.  19,  ss.  1,  2,  ante,  p.  1081,  but  limited  the  time  for  following 
the  goods  removed,  to  five  days. 

Goods  fraudulently  removed,  cannot  be  followed  after  the  expiration  of  the 
demise,  where  the  conditions  required  by  8  A.  c.  18,  ss.  6,  7,  ante,  p.  1081, 
do  not  exist.     Gray  v.  Stait,  11  Q.  B.  D.  6ti8,  C.  A. 

Tenancy  of  pilaintiff.']  If  to  an  avowry  for  rent  in  arrear  the  plaintiff  reply 
denying  the  tenancy,  the  defendant  must  prove  it,  as  stated  in  his  avowry. 
He  must  prove  a  demise  at  a  fixed  rent ;  and  therefore  if,  before  the  J.  Acts, 
he  showed  what  was  merely  an  afp-eement  for  a  lease,  or  a  lease  void  at  law 
under  8  &  9  V.  c.  106,  s.  3,  it  was  insufticieut.  Dunk  v.  Hunter,  5  B,  &  A. 
322;  Jleyan  v.  Johnson,  2  Taunt.  148;  2  Smith's  L.  C,  11th  ed.  129.  It  is 
now,  however,  sufticient  to  show  an  agreement  for  a  lease,  specific  perform- 
ance of  wiuch  would  be  decreed  against  the  tenant.  Crump  v.  Tem2jle, 
7  T.  L.  R.  120,  Nov.  29th,  1890,  ^cor.  Charles,  J.  See  further  Walsh  v. 
Lonsdale,  21  Ch.  D.  9,  C.  A. ;  Lowther  v.  Jleavtr,  41  Ch.  D.  2-18,  204,  C.  A., 
cited  ante,  p.  1014  ;  Manchester  Brewery  Co.  v.  Coomhs,  (1901)  2  Ch.  608, 
617;  and  2  Smith's  L.  C,  11th  ed.  129  et  seq. ;  Suain  v.  Ayres,  ante,  p.  1029. 
But  an  agreement  for  a  lease  would  under  other  circumstances  be  insuflicient. 
S.  C.  A  tpnant  holding  over  after  notice  to  quit  given  by  the  hmdlord,  but 
not  paying  rent,  is  not  liable  to  a  distress,  iu  respect  of  the  subsequent 
occupation,  for  no  new  tennncy  is  created.  Jenner  v,  C%f/,  1  M.  &.  Rob.  213. 
The  rent,  if  definitely  fixed,  may  be  fluctuating  iu  its  amount.  Ex  pte. 
Voisey,  21  Ch.  I).  442,  C.  A. 

But,  though  the  plaintiff  enters  upon  the  land  under  an  agreement  for  a 
lease,  in  which  the  amount  of  the  rent  is  not  stated,  yet  if  he  occupy  and  pay 
yearly  rent,  he  becomes  tenant  from  year  to  year  at  that  rent,  an<l  is  liable 
to  a  distress,  and  an  avowry,  stating  the  terms  of  the  tenancy  accordingly, 
will  be  sufficient.  Kniyht  v.  Benett,  3  Bing.  .'iOl.  So  if,  entering  under  an 
agreement,  the  rent  being  named,  he  acknowledge  a  specific  sum  as  half 
a  year's  rent  to  be  due,  although  he  has  paid  none.     Co.x  v.  Bent,  5  Bing.  185. 
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But,  unless  a  person,  entering  uiuler  an  a^reeniunt  for  a  lease,  pay  tlic  rent, 
or  jiroiiiiso  to  pay  a  rent  certain,  or  to  settle  a  rent  certain  in  account,  no 
demise  at  a  rent  certain  can  be  implied  as  to  entitle  the  landlord  lo  distrain. 
Uegnnrt  v.  Poller,  7  Bing.  151.  But,  if  the  amount  of  rent  l)e  named  and 
there  be  a  clause  in  the  a;^rceniont  that  until  the  lease  be  prepared  he  shall 
hold  on  the  sti[)ulated  terms,  on  entry  he  becomes  tenant  at  will  on  these 
terms,  and  is  liable  to  be  distrained  on  when  rent  l)ecomes  due.  Anderson  v. 
Midland  n>/.  Cu.,  .i  E.  S:.  E.  611 ;  30  L.  J.,  Q.  B.  91.  Where  a  person  enters 
under  a  lease  for  a  period  exceeding  three  years,  voi.l  at  law  under  the  8  ifc  9  V. 
c.  106,  8.  8,  as  not  being  made  by  deed,  and  tlic  receipt  given  to  him  for  rent, 
which  he  had  paid  for  two  years,  but  not  in  advance,  stated  the  rent  to  be 
payable  in  advance,  such  being  the  terms  of  the  intended  lease:  held,  that  he 
became  a  yearly  tenant  on  the  terms  of  pa^'ing  the  rent  in  advance.  Lee  v. 
Smith,  9  Exch.  662  ;  23  L.  J.,  Ex.  ]98.  A.  denused  to  B.  half  a  room  in  a 
factory,  separated  from  the  other  half  by  a  iiartitiou  of  wood,  with  steam  power 
for  working  lace  macliines  belonging  to  B.,  at  a  certain  sum  per  annum, 
payable  quarterly  ;  a  deduction  to  be  made  in  case  of  hindrances  in  the  supjiiy 
of  steam  power  beyond  seven  days  in  each  quarter;  this  was  held  a  sufficient 
demise  to  entitle  A.  to  distrain.  Selbi/  v.  Greaves,  L.  B.,  3  C.  P.  594.  See 
further,  as  to  the  creation  of  yearly  tenancies,  by  holding  over,  or  otherwise, 
ante,  pp.  339,  1010  et  seq. 

Where  A.  entered  into  occupation  of  premises  under  a  contract  for  purchase 
from  B.,  which  provided  that  for  the  purpose  of  securing  the  due  performance 
of  tlie  agreements  therein  contained,  A.  admitted  himself  to  be  tenant  from 
■week  to  week  to  B,  of  the  premises  at  the  weekly  rent  of  80?.  payable  in 
advance,  it  was  held  that  this  created  the  relation  of  landlord  and  tenant 
between  B.  and  A.,  and  gave  B.  the  right  to  distrain.  Yeoman  v.  Ellison,  L.  B., 
2  C.  P.  681 ;  Saunders  v.  Musgrave,  6  B.  Sc  C.  521.  So,  where  in  a  mortgage 
deed,  the  mortgagor  attorns  tenant  to  the  mortgagee,  at  a  fixed  rent,  and 
subsequently  occupies,  the  mortgagee  may  distrain.  West  v.  Fritche,  3  Exch. 
216 ;  Morton  v.  Woods,  L.  ]\.,  -4  Q.  B.,  293,  Ex.  Cii.  So  where  the  mortgagor 
alter  attoi'ntnent  underlets  to  tlic  plaintift'  who  occupies.  Kearsley  v.  Philips, 
11  Q.  B.  1).  621,  C  A.  In  Morton  v.  Woods,  supra,  the  demise  was  for  ten 
years  and  the  deed  was  not  executed  by  the  mortgagees ;  but  the  intention  of 
the  parties  being  to  create  a  tenancy  at  will  only,  the  mortgagee  was  held  to 
be  entitled  to  distrain.  In  such  case  the  estoppel  is  created  by  the  agreement 
of  the  parties,  and  it  is  immaterial  that  the  deed  shows  the  mortgagee  to 
have  no  legal  estate,  S.  C. ;  Ex  pte.  Punnett,  16  Ch.  D.  226,  C.  A.  ;  or  that 
the  mortgagor  had  already  attorned  to  a  prior  mortgagee,  whose  mortgage 
was  recited  in  the  second  mortgage.  S.  C.  See  also /w  re  Threlfall,  16  On. 
D.  271,  C.  A.;  Ex  pte.  Voiseij,  21  Ch.  D.  442,  C.  A.  But  where,  by  a 
mortgage  deed  to  secure  a  principal  sum  and  certain  payments,  it  was 
declared  that  immediately  or  at  any  time  after  default  should  be  made 
in  such  payments,  the  mortgagor  should  hold  the  premises  as  tenant  to  the 
mortgagee  at  a  fixed  rent,  and  default  was  made;  it  was  held  that  the 
mortgagee  could  not,  without  having  given  the  mortgagor  notice  of  his 
intention  to  treat  him  as  a  tenant,  distrain  after  the  lapse  of  more  than  a  year 
from  detault,  as  for  a  year's  rent  in  arrear.  Clowes  v.  Hughes,  L.  11.,  5  Ex. 
160.  See  further  Walker  v.  Giles,  6  C.  B.  662  ;  Pinhorn  v.  Souster,  8  Exch. 
763  ;  Brown  v.  Metropolitan  Counties  Tnsur.  Soc.,  1  E.  &.  E.  832  ;  28  L.  J., 
Q.  B.  236;  Turner  v.  /lames,  2  B.  ct  S.  4.!5 ;  31  L.  J.,Q.  B.  170,  and  Srohie 
v.  Collins,  (1895)  1  Q.  B.  375.  And  where  the  mortgagor's  title  has  been 
determined  by  pn^iceedings  in  ejectment  by  a  superior  landlord,  the  mort- 
gagee's right  to  distrain  ceases.  Serjeant  v.  Nash,  Field  &  Co.,  (1903) 
2  K.  B.  304,  C.  A.  Where  to  secure  a  mortgage  debt  due  from  two  partners, 
tenants  in    coniuK>n,  they  each   separately  attorned    to    the   mortgagees  in 
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respect  of  the  land  of  which  they  were  jointly  in  occupation,  at  a  rent  equal 
to  half  the  mortgage  interest;  it  was  held  that  the  mortgagees  could  not 
distrain  upon  the  partnership  property  upon  the  land,  but  only  on  the 
separate  property  of  each  of  the  partners  for  the  rent  due  from  him.  Ex  pte. 
Parke,  L.  K.,  18  Eq.  381.  The  J^ills  of  Sale  Act,  1878  (41  &  42  V. 
c.  31),  s.  6,  cited  2>ost,  p.  1193,  avoids,  as  against  the  execution  creditors 
and  trustee  in  bankruptcy  of  the  grantor,  certain  instruments  of  attornment 
giving  a  power  of  distress  as  security  for  a  debt.  See  cases  thereon,  j^ost, 
p.  1202. 

An  attornment  by  a  tenant  of  land  to  a  receiver  appointed  by  the  Court  of 
Chancery  to  collect  the  rents,  and  payment  of  rent  to  such  receiver,  create  a 
tenancy  by  estoppel  between  the  tenant  and  receiver,  although  it  appears  on 
the  lease  that  the  receiver  has  not  the  legal  reversion.  Dance?-  v.  Hastings, 
12  B.  Moo.  34 ;  Jolly  v.  Arbuthnot,  4  De  G.  &  J.  224 ;  28  L.  J.,  Ch.  547. 
But,  such  attornment  and  payment  do  not  operate  to  enable  the  person,  who 
is  found  ultimately  to  have  the  legal  title  to  the  land,  to  treat  the  tenant  as  his 
tenant,  and  to  distrain  for  rent.  Evans  v.  Matthias,  7  E.  &  B.  590;  26  L.  J., 
Q.  B.  309.  The  plaintiff  paid  rent  to  A.  as  agent  for  W.  and  B.  trustees  of  C, 
receiving  receipts,  "  For  the  trustees  of  C.  ; "  the  legal  estate  was  assigned 
without  the  plaintift"'s  knowledge  to  W.  and  N.,  and  he  continued  to  pay  rent  to 
A.,  and  received  receipts  as  before,  A.  paying  over  the  rent  to  W.  and  N. ;  W. 
and  N.  having  distrained,  proved  all  the  above  facts  except  the  assignment  to 
them :  held,  that  there  was  some  evidence  of  title  in  W.  and  N.,  as  against 
the  plaintiff,  to  support  an  avowry  for  rent.  Hitchings  v.  TJioirqison, 
5  Exch.  50. 

One  or  two  joint  tenants  may  demise  his  or  their  interest  to  another  joint 
tenant,  so  as  to  create  the  relationship  of  landlord  and  tenant  between  them, 
with  a  right  to  distrain.  C'oiuper  v.  Fletcher,  6  B,  «&  S.  464  ;  34  L.  J., 
Q.  B.  187.  So,  in  the  case  of  tenants  in  common.  See  Leigh  v.  Diclceson, 
12  Q.  B.  D.  194. 

Where  a  tenant  is  holding  premises  under  the  provisions  of  14  &  15  Y.  c. 
25,  s.  1  {ante  p.  336),  after  the  expiration  of  his  former  landlord's  title,  until 
the  end  of  the  current  year  of  the  tenancy,  the  succeeding  landlord  is  entitled 
to  distrain  on  him  for  the  proportionate  jiart  of  the  rent,  due  from  the  deter- 
mination of  his  former  landlord's  title,  to  the  expiration  of  the  tenancy. 
Haines  v.  Welch,  L.  K.,  4  C.  P.  91,  cited  ante,  ji.  336. 

Although  the  11  G.  2,  c.  19,  s.  22,  enables  the  defendant  to  avow  without 
setting  out  all  the  particulars  of  title,  still  the  terms  of  the  tenancy  must  be 
j)roved  as  laid  ;  tlie  large  powers  of  amendment  now,  however,  render  few  of 
the  cases  on  the  subject  of  such  variance  of  much  guide  under  the  present 
procedure,  and  they  are  therefore  omitted  in  the  present  edition.  As  to 
amendments,  vide  ante,  pp.  291  et  seq. 

A  letting  "  at  VlOl.  a  year,"  determinable  by  "  six  months'  notice  at  any 
quarter,"  does  not  make  a  quarterly  but  a  yearly  reservation.  Collett  v. 
Curling,  10  Q.  B.  785.  A  lease  at  a  rent  of  40Z.,  with  a  covenant  to  make 
an  allowance  out  of  it  of  5?.  payable  to  third  persons,  should  be  alleged  as 
a  lease  at  a  rent  of  40?.  Davies  v.  Stacey,  12  Ad.  &  E.  506.  Proof  of  a 
tender  by  plaintiff  of  "a  year's  rent"  in  November,  without  stating,  at  the 
time,  when  it  became  due  or  the  terms  of  the  holding,  is  no  proof,  ^Jcr  se,  of 
a  holding  from  Michaelmas  to  ]\Iichaelmas  as  stated  in  the  avowry.  Kniqht  v. 
MDouall,  12  Ad.  &  E.  438.  A.  demised  land  Y.  to  B.,  who  also  hefd  the 
adjoining  land  Z.,  and  by  the  lease  B.  gave  A.  a  right  of  distress  over  lands  Y. 
and  Z.,  fur  the  rent  reserved.  It  was  held  that,  at  any  rate  in  equity,  A.  might 
distrain  on  the  lands  Z.  the  goods  of  C,  to  whom  P).  had  assigned  his  interest 
in  the  lands  Y.  and  Z.  with  notice  of  tlic  terms  of  the  lease.  Daniel  v. 
Stejmey,  L.  11.,  9  Ex.  185,  Ex.  Ch. 
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A  tenant  cannot  be  allowed  to  dispute  the  title  of  his  landlord,  even 
tii(tu;^li  it  bo  founded  in  fraud.  Parry  v.  JIvusc,  Holt,  N.  1'.  489,  vide 
ante,  pp.  ;j3.'{,  .'MO,  OfM.  On  this  priiiciple,  where  the  plaintilf  in  replevin 
came  into  ti)e  occupation  of  premises  under  a  person  who  had  subiuitted  to 
a  distress  by  the  defendant,  it  was  held  tiiat  he  could  not  disput(!  the 
title  of  the  defendant,  thou^rh  the  latter  had  put  in  evidence  a  deeil  which 
showed  that  the  plaintifi's  predecessor  occupied  under  a  lease  to  which  the 
defendant  was  a  stranger.  Cooper  v.  Blandy,  1  N.  C.  40.  So,  where  the 
plaintitT,  being  put  into  pcjsscssion  by  A.,  was  afterwards  told  bonujide  by  A. 
that  the  defendant  was  entitled,  and  thereupon  paid  defendant  his  rent,  the 
l)laintin'  cannot  afterwards  set  up  the  title  of  a  third  person  who  has  taken 
no  steps  to  eject  him.  I/aJl  v.  Butler,  10  Ad.  &  E,  204.  But,  where  the 
lilaintilf  came  in  under  another  person  and  not  under  the  defendant,  and  liad 
paid  rent  to  the  defendant  in  ignorance  of  a  defect  in  his  title,  it  was  held 
that  the  plaintiff  might  show  his  want  of  title.  Rogers  v.  Fitcher,  6  Taunt. 
202;  Grcfjory  v.  Doidge,  3  Bing.  474;  Claridge  v.  Mackenzie,  4  M.  &  Gr. 
143.  It  was  held  by  Charles,  J.,  on  a  trial  tliat  the  estopjiel  did  not  bind 
a  third  person,  who  brought  her  goods  on  the  land  with  the  licence  of  the 
tenant,  and  that  she  claiming  no  interest  in  the  land,  might  jirove  that  the 
landlord  had  no  title,  and  recover  her  goods.  2\idinaii  v.  Jlennian,  (18'J3) 
2  Q.  I).  1G8.    Sed  quxref  for  the  seisin  of  the  landlord  had  not  been  disturbed. 

The  plaintift"  may  show  that  the  defendant's  title  expired  before  the  lent 
became  due.    Downs  v.  Cooper,  2  Q.  B.  256.    See  Doe  d.  Marriott  v.  Edivards, 

5  B.  &  Ad.  10G5,  ante,  p.  1005;  and  a  tenant  may  show  his  landlord's  title 
cx])ired,  though  he  has  paid  rent  to  him  after  such  expiration,  provided  the 
rent  was  paiil  in  ignorance  of  the  defect  in  the  landlord's  title,  althougli  he 
knew  that  it  was  disputed.  Fenner  v.  Duphck,  2  Bing.  10 ;  ace.  Svrgeant  v. 
Nash,  Field,  &  Co.,  (1903)  2  K.  B.  304,  C.  A. ;  see  also  cases,  ante,  p.  334, 
Where  the  freeholder  A.  let  premises  for  61  years  to  B.,  and  afterwards 
granted  a  lease  to  C.  of  the  same  premises  to  commence  at  the  end  of  the 
01  years,  C.  has  held  to  take  an  interesse  terminii  only,  which  did  not 
interfere  with  A.'s  right  to  distrain  under  B.'s  lease,     tiniith  v.  Day,  2  M. 

6  W.  684;  Leicis  v.  Baker,  (1905)  1  Ch.  46.  The  plaintiff  may  dispute 
the  avowanL's  derivative  title  from  the  person  who  let  the  plaintiff  into 
jTOssession  under  a  denial  of  the  tenancy.  Bogers  v.  Fitcher,  supra.  An 
estoppel  must  be  mutual,  and  if  the  landlord  is  not  estopped,  neither  is  the 
tenant.  Brereton  v.  Evans,  Oro.  Eliz.  700 ;  Howe  v.  Scarrot,  4  H.  &  N.  723 ; 
28  L.  J.,  Ex.  325,  ante,  p.  334. 

If  an  administrator  makes  an  underlease  of  a  term  of  the  deceased,  reserving 
rent  to  himself,  his  executors,  &c.,  it  seems  that  though  the  latter  shall  have 
the  rent,  they  cannot  distrain  for  it,  because  the  reversion  is  in  the  adminis- 
trator de  bo7iis  non.  Drue  v.  Baylye,  Freem.  392,  403;  2  Lev.  100;  2 
Wms.  Exors.,  10th  ed.  699,  700. 

Where  a  termor  has  let  for  the  whole  of  his  term,  this  operates  as  an 
assignment,  and  he  cannot,  at  common  law,  distrain  for  the  rent  received. 
Brooke,  Abr.  Dette.  i)l.  39 ;  Bac.  Abr.  Distress  (A)  ;  Farmenter  v.  Webber, 
8  Taunt.  593;  2  B.  Moo.  656;  Lewis  v.  Baker,  supra.  It  was,  however, 
suggested  in  Pascoe  v.  Fascoe,  3  N.  C.  905,  ^e?-  Cur.,  that  the  rent  reserved  on 
the  lease,  where  the  lessor  retains  no  reversion,  is  a  rent-seek,  for  which  the 
4  G.  2,  c.  28,  s.  5,  gives  a  right  of  distress,  and  that  the  defendant  might  avow 
under  that  statute.  This  case  was  not  cited  in  Lewis  v.  Baker,  .swjwrt,  where 
the  statute  was  held  not  to  apply  ;  the  point  cannot  therefore  be  considered 
to  be  finally  settled.     See  (1905)  1  Ch.  48,  n. 

An  eviction,  which  has  happened  liefore  the  rent  became  due,  is  a  good 
defence.  Boodle  v.  Cambell,  7  M.  &  Gr.  386.  But,  it  seems,  it  must  be  an 
actual,  not  a  constructive,  eviction.     Delaney  v.  Fox;  2  C.  B.,  N.  S  7G8 ;  26 
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L.  J.,  C.  P.  250,  cited  ante,  p.  1008.  And  as  to  eviction,  see  ante,  pp.  341, 
727.  So,  a  surrender  is  a  good  defence.  See  ante,  pp.  337  et  seq.,  727.  So 
tlie  ]3laintitf  may  show  that  the  defendant's  title  to  a  rent-service  has  been 
extinguished  by  the  Statute  of  Limitations,  3  &  4  W.  4,  c.  27,  ss.  3,  34,  and 
the  R.  P.  L.  Act,  1874,  s.  1,  ante,  pp.  1064,  1069.  Oioen  v.  De  Beauvoir,  16 
M.  &  W.  547  ;  5  Exch.  166,  Ex.  Ch. 

Denial  of  rent  being  in  arrear.']  Where  rent  was  reserved  "payable 
quarterly  on  the  usual  quarter  days  and  always  if  required  in  advance,"  the 
landlord  may  demand  payment  in  advance  at  any  time  during  the  quarter, 
and  may  distrain  immediately  after  the  demand.  L.  &  Westminster  Loan, 
&c.  Co.  V.  L.  &  N.  W.  By.  Co.,  (1893)  2  Q.  B.  49,  52,  53.  In  answer  to  an 
avov/ry  for  rent,  the  plaintiff  may  show  that  he  has  paid  an  amount  equivalent 
to  the  rent,  under  compulsion  or  threat  of  distress  or  eviction,  to  a  superior 
landlord  or  a  prior  incumbrancer.  Sai:)sford  v.  Fletcher,  4  T.  R.  511 ;  Taylor 
V.  Zamira,  6  Taunt.  524 ;  Stubbs  v.  Parsons,  3  B.  &  A.  516  ;  Underhay  v. 
Bead,  20  Q.  B.  D.  209,  C.  A.  The  payment  is  not  the  less  compulsory  because 
tlie  ground  landlord  has  allowed  the  occupier  time  to  pay.  Carter  v.  Carter, 
5  Bing.  406.  And  rent  growing  due,  as  well  as  that  already  accrued  due,  is 
discharged  by  such  a  payment.  Id.  Pajnnent  by  a  lodger  to  his  superior  land- 
lord, on  a  threat  of  distress,  of  rent  due  from  the  lodger  to  the  mesne  landlord, 
under  34  &  35  V.  c.  79,  s.  1  {ante,  p.  904),  is  made  payment  to  the  latter  by 
sect.  3.  So  the  plaintiff  may  show  payment  of  property  tax  in  respect  of  the 
l^remises,  by  the  plaintiff  or  the  previous  tenant  since  the  last  payment  of 
rent ;  Clennel  v.  Bead,  7  Taunt.  51 ;  or,  payment  of  rates  which  he  may 
deduct  under  32  &  33  Y.  c.  41,  s.  1 ;  or,  under  the  Rating  Act,  1874  (37  & 
o8  Y.  c.  54),  ss.  5,  6,  8,  9.  A  mere  demand  made  on  the  tenant  without 
actual  payment  is  not  sufficient.  Byan.  v.  Thompson,  L.  R.,  2  C.  P.  144, 
cited  ante,  p.  909.  The  payment  of  assessments  made  under  the  IMetropolitan 
Management  Amendment  Act,  1862,  25  &  26  Yict.  c.  102,  s.  96;  or  the 
Public  Health  Act,  1875,  38  &  39  V,  c.  55,  ss.  214,  226,  is  not  a  discharge 
of  rent,  and  where  the  tenant  has  agreed  to  bear  such  assessments,  it  affords 
no  answer  to  a  distress.  tiJcinner  v.  Hunt,  (1904)  2  K.  B.  452,  C.  A.  Vide 
ante,  pp.  343,  730. 

The  delivery  to,  and  acceptance  by,  the  landlord  of  a  bill  of  exchange  or 
promissory  note  for  the  amount  of  rent  due  affords  no  answer  at  law,  for  the 
claim  for  rent,  even  on  a  parol  demise,  is  of  equal  degree  with  a  speciality 
debt  (vide  ante,  p.  693),  unless  the  note  be  accepted  in  accord  and  satisfaction, 
or  payment ;  Daois  v.  Clyde,  2  Ad.  &,  E.  623  ;  Parrot  v.  Anderson,  7  Kxch.  93  ; 
21  L.  J.,  lOx.  291  ;  it  is,  however,  some  evidence  of  an  agreement  by  the  land- 
lord to  suspend  his  right  of  distress  during  the  currency  of  the  bill.  Palmer 
V.  Bramley,  (1895)  2  Q.  B.  -105.  An  agreement  to  take  interest  on  the  rent 
in  arrear  does  not  take  awaj"  tlie  right  of  distress.  Skerry  v.  Preston,  2 
Chit.  245. 

Authority  to  distrain.']  If  the  plaintiff  deny  that  the  defendant  is 
bailiff,  as  stated  in  the  cognizance,  the  defendant  must  prove  his  authority 
to  make  the  distress,  and  a  recognition  of  his  act  will  be  e(piivalcnt  to 
a  ]iievious  command.  TrevilUan  v.  Pine,  11  Mod.  112;  1  Wms.  Saund. 
347  c.  (4).  And  the  ratification  may  be  after  action.  Per  Curiam  in 
Whitehead  v.  Taylor,  10  Ad.  &  E.  213.  One  joint  tenant,  or  coparcener,  or 
co-heir  in  gavelkind,  has  an  authnrity  in  law,  without  ]n-oof  of  any  express 
command,  to  distrain  as  bailiff  of  his  co-tenant ;  Leiyh  v.  Shepherd,  2 
B.  &  B.  465;  but,  it  is  not  clear  that  he  can  distrain  for  the  rest,  notwith- 
standing the  express  dissent  of  his  co-tenants.  S.  C. ;  Bobinson  v.  llofman, 
4  Bing.  562.     A  tenant  in  common  cannt)t  avow  as  baililf  of  his  co-tenant 
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without  his  iuilliuiity.  See  Iltirrison  v.  JJurnh)/,  5  T.  II.  IJlG.  A  C(iri)ora- 
tion  may  ii|i{)oint  a  bailiir  to  distrain  withuut  deed.  iSiuilh  v.  Binainyhuni. 
Gas  Co.,  1  Ad.  &  E.  020.  Wlierc  defendant  makes  a  co;;nizance,  as 
bailifV  of  an  execntor,  f(jr  rent  due  to  the  testator,  it  is  eiiouj^h  to  jirovo 
a  distress  by  the  testator's  direeiion,  made  after  his  death  and  before  probate, 
but   subsequently  adopted  by  the  executor.      Wliitehead  v.   Taylor,  10  Ad. 

6  E.  210.  If  a  lessor,  having  mort;^aged  his  reversion,  is  i)ermittcd  by  tlic 
mortgagee  M.  to  continue  in  recei])t  of  the  rent  incident  to  that  reversion,  he, 
durint^  such  possession,  is  ex  presxi,mptione  juriti  authtirized,  if  it  should 
become  necessary,  to  realize  the  rent  by  distress,  and  to  distrain  for  it 
in  M.'s  name  as  Ids  bailiff.  Trent  v.  Hunt,  9  Exch.  14  ;  22  L.  J.,  Ex.  olH. 
Vnxt  where  M.  has  appointed  K.  as  receiver  of  tiie  rent  under  the  Convey- 
ancin<r,  &c.  Act,  18H1,  44  &  45  V.  c.  41,  s.  19  (iii),  the  lessor  cannot  distrain 
without  li.'s  autliority.  Woohton  v.  lions,  (1900)  1  Ch.  788.  Where  the 
assii^nee  of  the  equity  of  redemption  has  paid  off  the  mortgaf^e,  and  obtained 
i'roni  tlie  mortga<,'ee  authority  to  receive  the  rents,  he  may  distrain  in  the 
mortgagee's  name  before  transfer.  SiteU  v.  Finch,  13  C.  B.,  N.  S.  651 ;  32 
L.  J.,  C.  P.  117.  If  a  person,  having  authority  to  distrain  for  rent 
due  to  another,  say  at  tlie  time  that  he  distrains  for  rent  due  to  himself, 
he  may  nevertheless  justify  as  bailiff  of  the  other.     Trent  v.  Hunt,  supra. 

A  warrant  of  distress,  directed  to  two  jointly,  in  a  matter  connected  with 
the  execution  of  a  public  authority,  may  be  executed  by  one.  Lee  v,  Vessey, 
1  H.  &  N.  90 ;  25  L.  J.,  Ex.  271. 

A  bailiff,  who  has  been  withdrawn  by  tlie  landlord,  cannot  go  on  and  sell 
the  goods  seized  for  the  purpose  of  defraving  his  charges.  Ifardi/tg  v.  F/(tJt, 
14  L.  T.  410,  Ex.,  E.  T.  186G. 

Evidence  on  other  replies  showing  the  illegality  of  the  distress.']  The 
evidence  requisite  to  be  given  on  these  replies  will  be  gathered  from  what  ha.s 
been  said  under  Illegal  Distresses,  ante,  pp.  899  et  seq. 

Evidence  on  avoivry  for  damage  feasant.']  The  stat.  11  G.  2,  c.  19,  s.  22, 
(dtte,  \).  1080,  a]iplies  to  distress  for  reijt  only;  the  defendant  must,  therefore, 
in  the  case  of  distress  for  damage  feasant,  set  up  his  title  specially  by  the 
avowry.  Where  the  defendant  avows  taking  cattle  damage  feasant,  and 
pleads  that  the  locus  in  quo  is  his  soil  and  freehold,  the  plaintiff  may  deny  it, 
and  the  evidence  in  such  case  will  be  the  same  as  under  the  defence  of  title  in 
the  defendant  in  trespass  qu.  cl.fr.     See  ante,  p.  940. 

Or,  tlie  i)laintiff  may  plead  the  defect  of  fences  which  the  defendant 
was  bound  to  repair,  whereby  the  cattle  escaped  ;  Bailey  v.  Appleyard,  8 
Ad.  Ss  E.  161 ;  a  right  of  common,  of  way,  &c. ;  Com.  Dig.  Pleader  (3 
K.  24,  25);  in  which  cases  the  evidence  will  of  course  depend  upon  the 
issue  joined. 

Where  cattle,  being  lawfully  driven  along  a  highway,  stray  into  an 
adjoining  field,  through  the  defect  of  fences,  the  owner  is  bound  to  remove 
them  within  a  reasonable  time,  but  tlie  owner  of  the  field  cannot  distrain 
them  immediately  ;  what  is  a  reasonable  time,  under  all  tlic  circumstances 
of  the  case,  is  lor  the  jury.  Qoodivyn  v.  Cheveley,  4  II.  it  N.  631;  28  L.  J., 
Ex.  298.  If  cattle  get  into  the  defendant's  field  through  defect  in  a  fence, 
which  he  is  bound  to  keep  up,  and  then  break  through  a  good  fence  into 
another  field  of  the  defendant's,  he  cannot  distrain  them  damage  feasant,  for 
the  damage  was  the  natural  result  of  his  own  default,    tiiinjletvn  v.  Williamson, 

7  II.  S:  N.  410 ;  31  L.  J.,  Ex.  17. 

As  to  the  obligation  to  repair  fences,  the  general  i  ulo  of  law  is  that  a  man 
is  only  bound  to  keep  his  cattle  from  tresnassing  on  the  land  of  others.  Fer 
Bailey,  J.,  in  Boyle  v.  Tamlyn,  6  B.  &  C.  337;  3  Dyer,  372  (10):  Fitz. 
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IST.  B.  128,  note  by  Ld.  Hale.  But,  the  owner  and  occupier  of  one  close 
may  be  bound,  by  prescription,  to  fence,  not  only  to  keep  his  own  cattle  in, 
but  as  against  those  of  the  occupier  of  the  adjoining  close.  S.  CC.  Where 
the  owner  granted  close  A.  to  the  plaintiff,  and  soon  afterwards  an  adjoining 
close  B.  to  the  defendant,  it  seems  that  the  fact  that  the  defendant  had  for 
28  years,  ever  since  the  grant,  repaired  the  fence  between  A.  and  B., 
which  was  on  his  own  ground,  was  not  evidence  per  se  from  which  a  jury 
might  presume  that  he  had  bound  himself  by  agreement  to  keep  up  the 
fence  as  against  cattle  in  A.  Boyle  v.  TamJyn,  6  B.  &  C.  329.  But,  where 
the  defendant  and  previous  occupiers  of  an  ancient  copyhold  tenement  had 
always  repaired  the  fence  erected  on  it,  between  it  and  the  waste  of  the 
manor,  it  was  held  that  on  the  waste  being  inclosed  under  a  modern  inclosure 
act,  the  defendant  was  bound  to  keep  up  the  fence  against  cattle  on  the  new 
inclosure,  as  a  jury  might  presume  that  the  grantee  of  the  ancient  inclosure 
had  taken  it  subject  to  the  obligation  to  fence  against  the  cattle  on  the  waste. 
Burher  v.  WJdteJey,  34  L.  J.,  Q.  B.  212.  A  landowner  who  lets  part  of  his 
own  land  is,  as  against  his  tenant,  under  no  further  obligation  to  fence,  than 
he  would  be  as  against  a  stranger.  Ershine  v.  Adeane,  L.  R.,  8  Ch.  756. 
The  prescriptive  obligation  of  the  person  bound  to  repair  is  to  maintain,  at 
his  peril,  a  sufficient  fence  at  all  times,  without  notice  to  repair  it;  aud  if  he 
fail  to  do  so,  he  is  liable  for  all  damages  not  resulting  from  act  of  God,  or  vis 
'major.  Laiurence  v.  Jenkins,  L.  R.,  8  Q.  B.  274.  The  damages  in  respect 
of  which  the  distress  may  be  made  includes  injuries  to  animals.  Boden  v. 
Iloscoe,  (1894)  1  Q.  B.  608. 

A  locomotive  engine  wrongfully  on  a  railway  is  liable  to  be  distrained 
damage  feasant,  the  remedies  given  by  8  &  9  V.  c.  20,  ss.  115,  116,  being 
cumulative.  Amhercjate,  &c.  Ry.  Co.  v.  Midland  By.  Co.,  2  E,  &  B.  793  ; 
23  L.  J.,  Q.  B.  17. 

Tender  of  rent  or  amends.^  To  an  avowry  for  rent  the  plaintiff  may 
jilead  a  tender  of  the  rent;  to  an  avowry  for  damage  feasant  a  tender  of 
amends. 

A  tender  before  distress  makes  the  taking  unlawful;  after  distress,  and 
before  impoundiuir,  it  makes  the  detention  unlawful.  Six  Carpenters^  case, 
8  Rep.  147  a;  Gulliver  v.Cosens,  1  C.  B.  788;  Loring  v.  Warhurton,  E.  B. 
&  E.  507;  28  L.  J.,  Q.  B.  31.  Tender  after  impounding  is  too  late,  whether 
the  taking  be  damage  feasant,  or  for  rent  arrear.  Pillcington's  case,  5  Rep. 
76  a ;  Cro.  Eliz.  813  ;  Ladd  v.  Thomas,  12  Ad.  &  E.  117 ;  Singleton  v. 
Williamson,  7  H.  &  N.  747 ;  31  L.  J.,  Ex.  287.  Where  cattle  are  taken 
damage  feasant,  tender  of  amends  is  good,  until  they  have  been  jilaccd  in 
a  public  pound,  even  altliough  they  have  been  impounded  by  the  distrainor 
on  his  premises.  Green  v.  Duckett,  11  Q.  B.  D.  275 ;  Browne  v.  Bowell, 
'1  Biug.  230.  Since  the  11  G.  2,  c.  19,  s.  10  {ante,  p.  897),  an  impounding 
(if  cattle  on  the  premises,  with  a  notice  that  such  cattle  are  distrained  for 
rent,  has  been  held  a  complete  impounding.  Thomas  v.  Harries,  1  M.  &  Gr. 
695  (Maule,  J.,  diss.).  So  an  impounding  on  the  premises,  leaving  a  person 
in  possession,  without  moving  any  of  the  goods,  may,  it  seems,  be  an 
impounding,  so  as  to  preclude  a  tender  of  rent,  at  all  events,  if  the  distress 
be  so  conducted  with  the  tenant's  assent.  Tennant  v.  Field,  8  E.  &  B. 
336 ;  27  L.  J.,  Q.  B.  33  (Erie,  J.,  diss.) ;  see  also  Johnson  v.  Upham,  infra. 
But  it  has  been  since  held  that  a  sale  after  a  tender  of  rent  and  costs,  made 
before  the  expiration  of  the  five  days,  tliough  after  impounding,  is  wrongful 
within  the  equity  of  the  stat.  2  W.  &  M.  sess.  1,  c.  5,  ante,  p.  895.  John- 
son V.  Upham,  2  E.  &;  E.  250;  28  L.  J.,  Q.  B.  252;  overruling  Ellis  v. 
Taylor,  8  M.  &  W.  415  ;  and  see  Maule's,  J.,  judgment  in  Tliomas  v.  Harries, 
supra,  and  Erie's,  J.,  judgment  in  Tennant  v.  Field,  supra. 
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Altlioiij^li  it  lias  l)t'cii  lield  tliat  a  teiuler  of  (imends  to  a  mere  haililV  is 
not  good  ;  iHlkinyton's  case,  ante,  \).  10S8  ;  yet  if  the  baililf  bo  the  avowaiit's 
usual  receiver,  or  if  it  ajtpear  from  other  circumstancis  that  he  is  his 
asjent  for  tliat  inirpose,  such  tender  maybe  good.  Gilb.  llepl.,  -Ith  cd.  83; 
Browne  v.  I\nve/l,  ante,  p.  1088.  A  tender  of  rent  and  charges  is  good  if  made 
to  the  landlord,  though  alter  a  broker  has  received  a  warrant  and  has  dis- 
trained ;  ISmith\.  Goodwin,  1  B.  &  Ad.  413;  and  the  baililf,  to  whom  the 
warrant  is  given  by  the  landlord,  is  authorized  virtuta  officU  to  receive  the 
rent,  and  a  temUr  to  him  is  good.  Hatch  v.  IMe,  15  Q.  B.  10 ;  19  L.  J., 
Q.  B.  28'J;  and  see  Boidtun  v.  Jteynolds,  2  E.  &  E.  3G'J  ;  29  L,  J.,  Q.  B. 
11.  But,  a  man  left  in  possession  by  the  bailiff  or  broker,  t<j  whom  the 
warrant  was  given,  has  no  such  authority  ;  and  a  tender  to  him  is  bad, 
at  least  where  the  tenant  is  informed  that  some  one  authorized  to  receive 
the  rent  is  within  a  convenient  distance.  S.  C.  A  tender  of  rent  without 
ex'penses,  after  a  warrant,  of  distress  has  been  delivered  to  a  broker,  but 
before  it  has  been  executed,  is  good.  Bennett  v.  Baijes,  5  H.  &  N.  391  ;  29 
L.  J.,  Ex.  224. 

The  Stat.  21  J.  1,  c.  IG,  s.  5,  cited  ante,  p.  941,  does  not  apply  to  replevin. 
Allen  V.  Baylexj,  2  Lutw.  1594. 

Fayment  into  anirt.']  There  seems  now  to  be  no  provision  enabling  the 
plaintiff  iu  replevin  to  ])ay  money  into  court;  vide  ante,  p.  755.  Rules, 
1883,  ().  I.  r.  S,  provide  a  new  procedure  where  goods  are  detained  imder 
a  lieu. 

Statute  of  Limitations.']  By  stat.  21  J.  1,  c.  10,  s.  3,  an  action  of  replevin 
must  be  brought  within  6  years  after  tlie  cause  of  such  actioi). 

Damages.']  In  case  the  chattels  have  been  delivered  to  the  plaintiff  on 
the  replevin,  which  is  tlie  general  practice,  the  damages  recovered  by  the 
plaintiff  are  usually  coniined  to  the  expense  of  the  replevin  bond.  Tidd's 
Pract.,  9th  ed.  817  ;  Wilk.  llepl.  85.  But  when  the  seizure  was  illegal,  and 
not  merely  irregular,  special  damage  can  be  recovered;  Qihhs  v.  Cruiksliank, 
L.  R.,  8  C.  P.  454  ;  as  for  injury  to  the  plaintiff's  reputation  as  a  trader ;  Smith 
V.  Enriyht,  (1893)  W.  N.  173,  M.  Sit.,  Q.  B. 

A  replevin  bond  obliges  the  i)laintiff  in  a  replevin  suit  in  a  superior  court 
to  show,  not  only  a  successful  result,  but  also  that  he  had  good  ground  for 
believing  either  that  title  was  in  question,  or  that  the  rent  or  damage 
exceeded  201.  See  51  &  52  V.  c.  43,  Part  vi.,  cited  ante,  pp.  754,  755.  It 
may  therefore  be  desirable  in  some  cases,  for  the  successful  plaintiff  to 
procure  either  at,  or  after,  the  trial  some  declaration  or  certiticate  by  the 
judge  that  the  plaintiff  had  such  ground.  It  does  not,  however,  appear  to 
be  expressly  made  oiiligatory  on  the  judge  by  any  statute  to  give  such 
certiticate.  Iu  Tnnniclijfe  v.  Wilmot,  2  Car.  &  K.  62G,  it  seems  to  have 
been  refused  only  because  the  plaintitf  had  failed  at  the  trial.  The  certificate 
for  costs  given,  under  the  County  Courts  Act,  1888,  s.  11(1,  ante,  p.  301,  is 
not  of  equivalent  value. 
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PART   III. 


EVIDENCE   IN   ACTIONS   BY   AND    AGAINST 
PARTICULAR   PERSONS. 


ACTIONS   BY   AND   AGAINST   CARRIEES. 

See  ante,  pp.  629  et  seq. 


ACTIONS   BY   AND  AGAINST   COMPANIES,  &c. 

Under  this  head  will  be  found  the  decisions  and  statutory  provisions  so  far 
as  maybe  useful  for  the  purposes  of  this  work,  relating  to — ^1.  Corjiorations 
in  general ;  2.  Comi)anies  registered  under  the  Companies  Acts,  1862,  1867 ; 
3.  Companies  registered  under  the  Joint  Stock  Companies  Act,  1844  (7  &  8 
V.  c.  110);  4.  Companies  incor[)orated  by  statute  within  the  Companies 
Clauses  Consolidation  Act,  1845 ;  5.  Banking  companies  registered  under 
7  G.  4,  c.  46,  and  other  cumi)anies  entitled  to  sue  and  be  sued  in  the  name  of 
their  public  officer,  &c. ;  6.  Companies  constituted  by  charter  or  letters 
])atent,  under  the  stat,  7.  W.  4  &  1  V.  c.  73. 

Cora))anies  formed  in  either  of  the  above  ways  are  usually  called  public 
companies ;  but  whether  the  term  "  public  "  may  not  extend  to  unincorpo- 
rated companies,  of  wliicli  the  shares  are  transferable  generally  to  any  one  at 
will,  is  open  to  (piestion;  see  Macinti/re  v.  Connell,  1  Sim.  N.  S,  225  ;  20 
L.  J.,  Ch.  286;  Nicholls  v.  Jlosewarne,  6  C.  B.,  N.  S.  480;  28  L.  J.,  C.  P. 
273.  The  company  mentioned  in  the  last  case  was  a  "cost-book"  companj'', 
of  the  kind  called  in  Sibley  v.  Minton,  27  L.  J,,  Cb.  53,  a  '"monster  partner- 
ship," the  nature  of  whicli  and  the  powers  and  liabilities  of  tlie  members 
of  which  have  been  discussed  in  Dickinson  v.  Valjnj,  10  B.  it  C.  128; 
Tredwen  v.  Bourne,  6  M.  &  W.  461 ;  Ilaiolayne  v.  Bourne,  7  M,  &  W. 
595 ;  Hawken  v.  Bourne,  8  M.  k  W.  703 ;  Jiicketts  v,  Dennett,  4  C.  B.  686 ; 
Watson  V.  Spratley,  10  Exch.  222 ;  24  L.  J.,  Ex.  53 ;  Clarhe  v.  Hart,  6 
II.  L.  C.  633;  27  L.  J.,  Ch.  615;  Jfyhart  v.  Parher,  4  C.  B.,  N.  S.  209;  27 
L.  .]..  C.  P.  120;  In  re  Frank  Milh  Mining  Co.,  23  Ch.  D.  52,  C.  A.;  and 
in  oiher  rases  cited  in  Collier  on  Mines,  Oh.  3,  sects.  5  and  6.  In  Be  Bodmin 
United  Mines  Co.,  23  Beav.  370;  26  L.  J.,  Ch.  570,  EomiUy,  M.ll.,  held  that 
whether  a  mine  was  constituted  on  the  cost-book  princiiile,  and  what  was  the 
meaning  of  the  term,  was  a  question  of  fact  on  evidence,  and  would  not  be 
judicially  noticed  by  the  court ;  but  the  constitution  of  these  associations  has 
been  since  recognized  bv  the  le:^isiature  in  the  Stannaries  Act,  1S61)  (32  it  33 
V.  c.  19). 
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The  crown  by  exorcise  of  its  i)rerogativc  can  crealo  a  corporation  by  charter, 
and  wlien  so  created  the  liability  of  the  individual  nieiubers  lor  the  liabilities 
of  the  corporation  ceases,  and  cannot,  at  common  law,  be  reserved  by  the 
terms  of  the  charter.  Ihider  7  W.  1  &  1  V.  c.  73,  s.  2U,  post,  p.  ll.'iO,  the 
liability  of  the  members  may,  however,  notwithstanding  the  incorporation  of 
the  comjjany,  be  limited  to  a  certain  extent  per  share.  I  f  iindley  on  Company 
Law,  Gth  ed.  130,  137. 

Actions  by  or  against  the  members  of  projected  or  inchoate  comiianies,  or 
of  unincorporated  companies,  being  mere  voluntary  associations  not  legally 
invested  with  any  collective  or  corporate  character,  have  been  noticed,  ante, 
pp.  502  et  set]. 

For  actions  by  subscribers  or  allottees  to  recover  back  de[X)sits  or  money 
advanced  on  projects  which  have  tailed,  or  are  impeached  for  fraud,  see  Action 
for  moitetj  Jiad  and  received,  ante,  pp.  OOi-li,  ()13. 

Actions  against  allottees  of  shares  for  non-payment  of  deposits  are  not 
distinguishable  from  ordinary  cases  of  contract :  see  Woohner  v.  Toby,  10 
Q.  B.  O'Jl,  cited  ante,  p.  93. 

Actions  agaiost  railway  companies  as  carriers,  will  be  found  under  the 
head  of  Actions  against  carriers,  ante,  pp.  029  el  seq.  The  evidence  in  actions 
against  corporations  for  negligence  or  other  torts  will  be  found  under  the 
proper  heads,  ante,  i)p.  774,  794  et  seij. ;  and  post,  pp.  1094  et  seq. 

Trade  unions  registered  under  34  &  35  V.  c.  31,  and  39  &  40  V.  c.  22  are 
not  incorporated,  and  their  jiroperty  is  held  for  them  by  their  trustees ;  they 
might,  however,  formerly  have  been  sued  by  their  registered  name,  and  in 
order  to  obtain  satisfaction  out  of  their  property,  the  trustees  have  been  made 
co-defendants.  Taff  Vale  By.  Co.  v.  Ainalyamated  Socy.  of  lly.  Servants, 
(1901)  A.  C.  420,  443,  445,  D.  P.  Where  the  agents  of  a  trade  union  on  their 
instructions,  and  for  their  benefit,  put  themselves  in  charge  of  a  strike,  and 
illegally  watched  and  beset  men  to  prevent  them  from  working  (vide  ante, 
p.  701),  the  union  was  liable  to  the  same  extent  as  it  would  be  if  it  were 
a  corporation.  S.  C.  Id.  4?j3,per  Farwell,  J.  The  stat.  0  E.  7,  c.  47,  s.  4  (1), 
ante,  p.  ^92,  now,  however,  i)rohibits  such  actions  from  being  entertained  by 
any  Court,  and  sect.  2  legalizes  "  peaceful  picketing,"  in  contemplation  or 
furtherance  of  a  "  trade  dispute,"  delined  in  sect.  5  (3).  See  further  sect.  1, 
ante,  ]>.  H92,  and  sect.  3,  ante,  p.  910. 

As  to  the  efiect  of  the  books,  &c.,  of  jiublic  companies,  vide  ante,  p.  211 ; 
and  as  to  the  admissibility  of  certified  or  examined  copies  of  such  books,  ante, 
]ip.  97  et  seq. 

1.  Corporations  in  General. 

Common  law  corporations  aggregate  cannot  sue  or  defend  otlierwise  than  by 
their  solicitor  ;  Co.  Litt.  00  b  ;  who  must  be  ai)|)ointed  under  their  common  seal, 
Arnold  V.  Mayor  of  J'oole,  4  M.  iV'  Gr.  800.  But  a  corporation  is  bound  by  the 
act  of  their  solicitor,  so  far  as  the  opjwsite  party  is  concerned,  although  there  is 
no  such  apjiointmeut  under  seal.    Faviell  v.  E.  Counties  Jly.  Co. ,2  Exch.344. 

A  corporation  must  sue  and  be  sued  in  the  corporate  name.  It  need  not 
be  alleged  in  the  statement  of  claim  against  a  corjwration  that  it  is  incorpo- 
rated, using  the  name  it  is  known  by  is  suflicient.  Woolf  v.  City  Steam 
Boat  Co.,  7  C.  B.  103. 

Contracts  hy  corporations.l  As  a  general  rule,  corporations  can  only 
contract  under  their  common  seal.  Com.  Dig.  Franchise  (F  13).  To  this 
general  rule  there  are  exceptions  which  were  tormcrly  "  classed  under  one  of 
two  heads : — First,  when  the  acts  done  are  such  as  the  corponttion,  by  its 
very  constitution,  is  appointed  to  do,  as  in  the  case  of  trading  corjiorations, 
whoso  duty,  by  their  very  aiipointment,  being  to  draw  bills  of  exchange,  they 
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may  do  it  without  aftixino;  the  common  seal.  Secondly,  when  the  acts  are 
required  for  convenience,  management  and  comfort  as  in  the  cases  cited  in 
Com.  Dig.  uhi  supra ;  as  where  "either  the  acts  are  trivial  in  their  nature  and 
of  frequent  occurrence,  so  that  the  doing  them  in  the  usual  way  would  he 
inconvenient  or  absurd,  or  such  that  an  overruling  necessity  requires  them  to 
be  done  at  once;  in  that  case  also  the  corporation  may  proceed  by  parol 
instead  of  affixing  the  seal  according  to  the  proper  and  regular  course."  Diggle 
V.  L.  &  Blackwall  By.  Co.,  5  Exch.  450,  ^jer  Alderson,  B. ;  Wells  v.  Kingston- 
upon-HuU,  L.  E.,  10  C.  P.  402. 

But  recent  cases  have  decided  that  "these  exceptions  apply  to  all  contracts 
by  trading  corporations  entered  into  for  the  purposes  for  which  they  are 
incorporated.  A  company  can  only  carry  on  business  by  agents,  managers, 
and  others ;  and  if  the  contracts  made  by  these  persons  are  contracts  which 
relate  to  objects  and  purposes  of  tlie  company,  and  are  not  inconsistent  with 
the  rules  and  regulations  which  govern  their  acts,  they  are  valid  and  binding 
upon  the  company  though  not  under  seal ; "  these  exceptions  are  not  limited 
to  transactions  of  frequent  occurrence  and  small  importance.  8.  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R.,  3  C.  P.  462,  469,  per  Bovill,  C.J. ;  followed 
by  Ex.  Ch.,  S.  C,  L.  R.,  4  C.  P.  617.  In  the  judgment  in  this  case  the 
previous  cases  are  reviewed. 

Where  a  company,  incorporated  by  charter  for  the  purjiose  of  trading  as 
shipowners,  and  doing  all  such  matters  as  might  be  incidental  to  such  under- 
taking, made  a  contract  with  A.  to  go  out  to  Sydney  and  bring  home  a 
disabled  ship  belonging  to  the  company ;  it  was  held,  that  A.  might  sue  the 
company  for  breach  of  the  contract,  though  not  under  seal.  Henderson  v. 
Australian,  <&c.  Steam  Navigation  Co.,  5  E.  d'  B.  409 ;  24  L.  J.,  Q.  B.  322. 
So,  where  the  same  company  contracted  with  the  defendant  by  parol,  foi-  the 
supply  to  the  company  of  a  quantity  of  ale ;  the  ale  was  delivered  and  paid 
for  by  the  company,  but  turned  out  to  be  unfit  for  use :  it  was  held,  that  the 
defendant  was  liable,  although  the  contract  was  not  under  the  seal  of  the 
company.  Australian,  &c.  Steam  Navigation  Co.  v.  Marzetti,  11  Exch. 
228 ;  24  L.  J.,  Ex.  273 ;  see  also  Beuter  v.  Electric  Telegraph  Co.,  6  E,  &  B. 
341 ;  26  L.  J.,  Q.  B.  46.  A  company  incorporated  under  the  Companies  Act, 
1862,  for  the  workina-  of  collierie?,  contracted  with  an  engineer  for  the  supply 
of  engines  for  that  purpose,  and  paid  him  part  of  the  price ;  it  was  held  that 
the  company  could  sue  for  a  breach  of  such  contract  although  it  was  not 
under  seal.  aS'.  of  Ireland  Colliery  Co.  v.  Waddle,  supra.  See  also  Jn  re 
Contract  Cor.,  L.  R.,  8  Eq.  14. 

But  where,  althongh  the  company  is  a  trading  one,  the  contract  is  not 
within  the  scope  of  its  business,  it  does  not  fall  within  the  exception.  Copper 
Miners'  Co.  v.  Fox,  16  Q.  B.  229;  20  L.  J.,  Q.  B.  175.  And  qua-re— 
whether  the  contract,  even  if  by  deed,  would  have  been  binding  on  the 
com]jany,  as  it  was  idtra  vires  ?  Vide  ante,  p.  666.  In  the  case  of  London 
J)ock  Co.  V.  Sinnott,  8  E.  &  B.  347  ;  27  L.  J.,  Q.  B.  129,  it  was  held,  that 
the  plaintiffs  (a  dock  company  incorporated  by  statute)  could  not  sue  on  the 
defendant's  refusal  to  execute  a  formal  contract  for  scavenging  the  docks,  his 
])romise  to  do  so  not  having  been  accepted  by  the  plaintiffs  under  seal.  This 
has  been  distinguished  from  the  other  cases  on  the  ground  that  it  was  not  a 
Contract  of  a  mercantile  cliaracter ;  it  was  not  a  contract  for  work  done  by 
tlie  defendant  for  the  compauv,  but  a  contract  to  enter  into  another  contract. 
L.  R.,  3  C.  P.  471,  p)er  Bovill,'  C.J. 

Where  the  corporation  is  not  a  trading  one,  the  rule  laid  down  by 
Alderson,  B.,  supra,  seems  to  be  still  correct,  at  least  where  the  contract 
is  executory.  Thus,  a  contract  for  the  engagement  of  a  clerk  to  the  master 
of  a  workhouse  by  a  board  of  guardians  must,  to  bind  them,  be  under  their 
common  seal.      Austin  v.  Bethnal  Qreen  Guardians,  L.  R.,  9  C.  P.  91. 
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So,  in  tlie  case  of  a  contract  by  a  imiuicipal  corporation  for  letting;  tolls. 
Kidderminster,  Mayor,  &c.  of,  v.  Ifardivick,  L.  R.,  9  Ex.  l.S ,  or  for  accc'ijlinj^ 
the  surrender  of  a  lease,  and  granting  a  fresh  one.  Oxfwd,  Mayor  of,  v. 
Crow,  (189."!)  3  Ch.  SIjo.  But,  where  the  contract  falls  within  the  jjuriwses 
for  which  the  corporation  was  created  and  has  been  executed,  if  the  corjKjration 
have  received  the  floods  or  accepted  the  benefit  of  the  contract,  it  has  been 
held  that  the  objection  that  the  contract  is  not  under  seal  is  then  no  longer 
tenable ;  as  where  buildings  are  erected,  or  goods  supplied,  for  the  inmates  of 
the  workhouse  on  the  order,  properly  given,  of  guardians.  Sanders  v.  St. 
Neot's  Union,  8  Q.  B.  810;  Clarke  v!  Cuckfield  Union,  21  L.  J.,  Q.  B.  349; 
Nicholson  V.  Bradfield  Union,  L.  R.,  1  Q.  B.  G20 ;  Lawford  v.  Billericay 
A'nral  District  Council,  (1903)  1  K.  B.  772,  C.  A.  See  also  Fount)  v.  Cor.  of 
J.iumin</ton,  infra,  and  the  cases  there  cited.  An  implied  promise  by  a 
cor|K)ration  to  pay  for  work  done  for  them,  exti'a  a  contract,  can  only  arise  in 
such  cases  as  it  would  be  competent  to  them  to  contract  by  parol.  Lamjyrell 
V.  Billericay  Union,  3  Excli.  283. 

Use  and  occupation  lies  at  the  suit  of  a  corporation ;  Rochester,  Dean,  &c. 
(f,  V.  Fierce,  1  Camp.  46G ;  Stafford,  Mayor  of,  v.  'Till,  4  Bing.  75 ;  and  see 
Ecclesiastical  Comrs.  v.  Merrall,  L.  R.  4  Ex.  162  ;  and,  against  a  corporation 
which  has  actually  occupied  under  a  parol  contract ;  Lowe  v.  L.  &  N.  W. 
Hy.  Co.,  18  Q.  B.  G32 ;  21  L.  J.,  Q.  B.  361 ;  but  if  the  corporation  cease  to 
occupy,  and  qviit,  even  without  notice  to  quit,  they  cannot  be  charged  as  on 
an  implied  engagement  to  hold  from  year  to  year ;  for  such  a  contract  must 
be  by  deed ;  and  payment  of  a  quarter's  rent  after  quitting  does  not  affect 
the  question  of  further  liability.  Finlay  v.  Bristol  &  Exeter  By.  Co.,  7 
Exch.  409 ;  21  L.  J.,  Ex.  117. 

As  to  the  presumption  of  contracts,  made  on  behalf  of  a  corporation,  being 
made  in  pursuance  of  a  statutory  power,  see  cases  cited  post,  p.  1126.  A 
corporation  may  be  bound  in  equity  by  acquiescence,  in  respect  of  a  matter 
as  to  which  they  coidd  at  law  be  bound  only  by  deed.  Crook  v.  Seaford,  Cor. 
of,  L.  R.,  6  Ch.  551.  See  also  Melhourne  Banking  Cor.  v.  Brougham,  4 
Ap.  Ca.  156,  J.  C.  Under  the  Public  Health  Act,  1875  (38  &  39  V.  c.  55), 
s.  174,  every  contract  made  tmder  that  Act,  by  an  urban  authority,  of  which 
the  value  exceeds  50/.,  must  be  in  writing,  untler  tlieir  common  seal.  Such  a 
contract  is  void  unless  so  authenticated,  although  authorized  and  ratified  by 
the  authority  ;  Hunt  v.  Wimhledon  Local  Board,  4  C.  P.  D.  48,  C.  A.  ;  and 
even  although  it  have  been  executed,  and  be  necessary  for  them.  Young  v. 
Leamington  Cor.,  8  Ap.  Ca.  517,  1).  P.  It  is  not  sufficient  that  it  has  been 
entered  into  by  an  agent  appointed  under  seal.  S.  C.  The  section,  however, 
ajiplies  only  to  a  contract,  the  parties  to  which,  at  the  time  of  entering  into 
it,  contemplate  that  it  shall  exceed  50/.  Eaton  v.  Basher,  7  Q.  B.  D.  529, 
C.  A.  See  also  on  this  section,  Att.-Gen.  v.  Gaskill,  22  Ch.  D.  537.  A 
contract  with  A.  sealed  by  the  urban  authority,  after  it  has  been  partially 
executed,  is  enforceable,  where  the  consideration  for  the  sealing  is  that  A. 
should  complete  the  contract.  Mellis  v.  Shirley,  &c.  Local  Board,  14 
Q.  B.  D.  911 ;  Brooks  Jenkins  &  Co.  v.  Torquay  Cor.,  (1902)  1  K.  B.  GOl ; 
or  it  has  been  said,  without  such  consideration.     Id.  607,  jjer  Walton,  J. 

Where  the  contract  is  of  such  a  nature  that,  to  bind  the  corjwration,  it 
must  be  entered  into  by  deed,  it  is,  if  entered  into  by  parol,  void  against  the 
other  party  for  want  of  mutuality,  and  the  corporation  cannot  enforce  it. 
Copper  Miners''  Co.  v.  Fox;  London  Dock  Co.  v.  Sinnott.  ante,  p.  1092  ;  and 
Kidderminster,  Mayor,  cfrc.  of,  v.  llardwick,  supra.  The  defence  of  the  want 
of  a  deed  would  now  require  to  be  pleaded  specially,  see  Rules,  1883,  0.  xix., 
rr.  15,  20,  ante,  pp.  309,  310.  As  to  claim  by  promoters,  &c.,  foi-  expenses 
incurred  in  forming  a  company,  vide  post,  ]).  1111. 

See  further  as  to  the  statutory  authority  of  directors,  &c.,  to  enter  into 
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contracts  on  behalf  of  companies  constituted  under  the  several  statutes,  post, 
l^p.  1109,  1115,  1125. 

A  contract  which  is  ultra  vires  will  not  bind  the  corporation,  although 
ratified  by  all  its  members.  Biche  v.  Ashhury  Ey.  Carriage^  &c.  Co.,  L.  E., 
7  H.  L.  653  ;  Wenloclc,  Ly.  v.  Biver  Dee  Co.,  10  Ap.  Ca.  354,  D.  P. ;  Mann 
V.  Edinburgh  N.  Tramiuays  Co.,  (1893)  A.  C.  69,  D.  P.  Nor  is  the  corpora- 
tion bound  by  a  consent  judf^ment,  founded  on  such  contract.  Gt.  N.  W. 
Central  By.  Co.  v.  Charlelois,  (1899)  A.  C.  114,  J.  C. 

A  corporation  having  only  limited  powers  cannot  be  bound  by  estoppel, 
or  otherwise,  by  an  act  done  on  its  behalf  beyond  such  powers.  Chapleo  v. 
Brunswick  Building  Soc.,  6  Q.  B.  D.  696,  712,  713.  It  may,  however,  be 
liable  for  damages  caused  by  the  misrepresentation  of  its  servant  made  ou 
its  behalf  within  the  scope  of  his  apparent  authority,  see  Buhen  v.  Gt.  Fingall 
Consolidated,  (1904)  2  K.  B.  712,  j^e?-  C.  A.,  dissenting  from  rationes  decidendi 
in  British  Mutual  Banking  Co.  v.  Charnwood  Forest  By.  Co.,  18  Q.  B.  D. 
714,  C.  A.  As  to  the  authority  of  the  secretary  of  a  company  to  make  repre- 
sentations on  behalf  of  the  company,  see  Barnett  v.  ^S.  London  Tramivays  Co., 
18  Q.  B.  D.  815,  C.  A.;  George  Whitechurch  v.  Cavanagh,  post,  p.  1120; 
Buhen  v.  Gt.  Fingall  Consolidated,  ubi  supra,  affirm.,  (1906)  A.  C.  439. 

By  the  B.  of  Ex.  Act,  1882,  s.  91  (2),  ayiie,  p.  350,  in  the  case  of  a  bill 
of  exchange,  cheque,  or  note,  the  seal  of  a  corporation  is  equivalent  to 
signature. 

As  to  a  signed  minute  being  a  sufficient  memorandum  of  a  contract,  under 
the  Stat,  of  Frauds,  vide  post,  p.  1110. 

As  to  proof  of  deeds  executed  by  a  corporation,  and  as  to  priority  of  such 
deeds  when  executed  on  same  day,  vide  ante,  p.  132. 

For  breach  of  a  contract  to  take  debentures,  damages  only  are  recoverable. 
S.  African  Territories  v.  WalUngton,  (1898)  A.  C.  309,  D.  P. 

Torts  ly  corporations.']  Trover  is  sustainable  against  a  corporation  as 
such;  see  cases,  ante,  p.  977  ;  so  is  an  action  for  a  false  return;  Argent 
v.  S.  PauVs,  Dean  of,  cited  16  East,  7 ;  or  for  a  distress ;  Smith  v.  Birming- 
ham, itc.  Gas  Co.,  1  Ad.  &  E.  526 ;  or  for  a  trespass ;  Maund  v.  Monmouth 
Canal  Co.,  4  M.  &  Gr.  452;  or  for  negligence;  Cowley  v.  Sunderland, 
Mayor  of,  6  H.  &  N.  565  ;  30  L.  J.,  Ex.  127"^  So,  an  action  will  lie  against 
a  corporation  for  negligently  keeping  a  mischievous  animal,  if  knowledge  of 
its  mischievous  propensities  be  brought  home  to  some  one  in  the  company's 
ernploy,  having  autliority  in  the  matter.  Stiles  v.  Cardiff  Steam  Navigation. 
Co.,  33  L.  J.,  Q.  B.  310.  A  corporation  may  be  liable  for  intentional  acts  of 
misfeasance  by  its  servants,  provided  the  acts  are  connected  with  the  scopi; 
and  objects  of  its  incorporation;  as  wliere  the  defendants  were  a  company 
established  for  conveying  passengers  in  omnibuses,  for  wilfully  molesting  the 
plaintiff's  carriages  on  the  highway,  by  driving  the  defendant's  carriages  so  as 
to  obstruct  the  plaintiff  in  the  use  nf  his  own.  Green  v.  L.  General  Omnibus 
Co.,  7  C.  B.,  N.  S.  290 ;  29  L.  J.,  C.  P.  13  ;  JAmpus  v.  Id.,  1  H.  &  C.  526 ;  32 
L.  J.,  Ex.  34,  Ex.  Ch.  An  action  lor  libel  lies  against  a  railway  or  telc'gra])h 
company  for  sending  defamatory  matter  by  telegraph,  Whitfield  v.  S.  F.  By, 
Co.,  E.  B.  &  E.  115 ;  27  L.  J.,  Q.  B.  229 ;  or  otherwise  juiblishing  it. 
Gwynn  v.  S.  E.  By.  Co.,  18  L.  'V.  738,  cor.  Cockburn,  C.J.  A  corporation 
is  liable  for  a  malicious  libel  published  by  its  servant  in  the  course  of  his 
employment,  although  the  occasion  was  privileged  ;  Citizens  LifeAssur.  Co.  v. 
Brown,  (19U4)  A.  C.  423,  427,  vide  ante,  p.  860.  And  it  seems  that  an  action 
will  lie  against  a  corporation  for  a  malicious  prosecution,  vide  ante,  p.  882. 

Trespass  lies  against  a  corporation  aggregnte  for  an  assault  or  false  imprison- 
ment committed  by  its  servant  autliorized  by  it  to  do  the  act,  although 
flucli  authority  was  not  given  by  an  instrument  under  seal.     Goff  v.  G.  N. 
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liy.  Co.,  iii/'ra,M\i\  stc  tlic  above;  and  fullu\viii;j;  casus.  An  assault  cuinmittcd 
(in  Ix'half  of  and  for  the  benefit  of  a  Cdiporation  is  caiiable  of  hc'iw^  ratified 
bv  it,  and,  if  ratified,  renders  it  liable  in  trespass  for  the  act;  E.  Counties 
Ibj.  Co.  V.  Broom,  (I  Exch.  314;  20  L.  J.,  Ex.  100,  Ex.  Ch.;  a.s  where  the 
servant  of  a  railway  company  took  the  iilaintilf,  a  passen;;er  iijwn  the  coin- 
jiany's  line,  into  custody,  for  an  alleged  breach  of  one  of  tlie  company's 
bye-laws,  and  carried  him  before  a  niai^istrate;  the  only  evidence  of  ratifica- 
tion was  that  the  attorney  of  tlu;  company  attended  before  the  magistrate  to 
conduct  tho  chariie  :  it  was  held,  that  this  was  not  evidence  that  the  company 
ratified  the  act  of  their  servant.  S.  C. ;  Walker  v.  S,  E,  liy.  Co.,  L.  R., 
f)  C.  P.  040;  see  also  Roe  v.  Birkenhead,  ttr.  By.  Co.,  7  Exch.  30;  21  L.  J., 
Ex.  il.  The  plaintiff's  quicks  had  been  carried  on  defendant's  railway,  and 
jilanted  at  one  of  its  stations  by  leave  of  F.,  the  general  superintendent  of 
the  company.  Plaintiff  demanded  tlie  (juicks  from  F.,  and  the  managing 
director,  and  on  their  refusal  to  allow  him  to  remove  them,  he  brought  trover 
lor  them  :  held,  that  it  was  the  duty  of  a  railway  company  to  have  on  the 
spot  some  person  with  anthority  to  act  on  its  behalf  in  all  cases,  as  the 
exiijency  of  the  traffic  might  require  :  that  there  was  sufficient  evidence  that 
F.  had  authority  to  bind  the  company  in  all  matters  witlun  the  course  of  its 
ordinary  business  :  and  that  the  cjuicks  having  been  left  with  defendant  in 
tlie  course  of  its  business  as  carrier,  there  was  evidence  of  a  conversion  by 
it.  Giles  V.  Taff  Vale  By.  Co.,  2  E.  &  B.  822;  23  L.  J.,  Q.  B.  43,  Ex. 
Ch. ;  see  also  Glover  v.  L.  &  N.  W.  By.  Co.,  5  Exch.  GO.  So,  where  the 
plaintiff  hud  taken  a  return  ticket  on  the  defendant's  railway,  and  at  the  end 
of  the  return  journey  by  mistake  gave  up  an  old  half  ticket.  The  super- 
intendent of  the  line,  after  hearing  the  matter,  directed  a  constable  to  take 
the  plaintiff  to  the  station-house.  It  was  held,  on  similar  grounds  to  those 
expressed  in  Giles  v.  Taff  Vale  By.  Co.,  supra,  having  regard  to  the  powers 
conferred  on  the  comjjany  by  8  &  9  V.  c.  20,  ss.  103,  104,  in  certain  cases  to 
detain  persons  travelling  on  the  railway,  there  was  evidence  that  the  super- 
intendent acted  under  the  authority  of  the  com])any,  and  that  it  was  liable 
in  trespass.  Goff^  v.  Gt.  N.  By.  Co.,  3  E.  &  E.  072  ;  30  L.  J.,  Q.  B.  148.  So, 
where  the  plaintiff  on  the  return  iourncy  left  tlie  train  at  a  station  E.,  short 
of  that,  N.,  at  whicli  the  ticket  was  issued,  and  was  illegally  arrested  by  the 
station  inspector  under  the  above  sections,  for  refusing  to  pay  the  fare  from 
E.  to  N.,  the  com])any  was  held  liable.  Moore  v.  Metropolitan  By.  Co., 
L.  R.,  8  Q.  B.  30.  See  also  Smith  v.  S.  E.  By.  Co.,  L.  K.,  5  C.  P.  040,  045 ; 
Bayley  v.  Manchester,  &c.  By.  Co.,  L.  R.,  8  C.  P.  148,  Ex.  Ch.  In  these 
cashes  it  lies  on  the  comjjany  to  rebut  the  authority  with  which  the  officer 
■prima  facie  appears  to  be  invested  by  it.  Moore  v.  Metropolitan  By.  Co., 
supra. 

But,  where  a  station-master  directed  the  plaintiff's  arrest  under  circum- 
stances in  which  the  company  was  not  empowered  to  arrest  him,  it  was  held 
tliat  no  authority  to  tlie  station-master  to  make  tlie  arrest  could  be  inferred, 
and  that  the  com]iany  were  therefore  not  liable.  Poulton  v.  L.  &  S.  TT.  By. 
Co.,  L.  R.,  2  Q.  B.  534.  The  8  &:  9  V.  c.  20,  s.  154,  permits  the  arrest  of 
"any  person  who  shall  have  committed  any  offence  against  the  provisions 
of  this  or  the  special  Act,  and  whose  name  and  residence  shall  be  unknown ; " 
but  this  does  not  authorize  the  arrest  of  a  ])erson  for  merely  the  breach  of  a 
bye-law  made  under  the  powers  of  sects.  109  et  seq.  Barry  v.  Midland  By. 
Co.,  I.  R.,  1  C.  L.  103,  Ex.  Ch.  And  it  would  seem,  that  in  such  case  ttie 
distinction  laid  down  in  Poulton  v.  J>.  &  S.  W.  By.  Co.,  supi-a,  would 
apply,  and  that  without  express  ratification  of  an  arrest  made  by  its 
servants,  the  company  would  not  be  liable.  Where  a  railway  porter  arrested 
a  fellow-servant  on  a  charge  of  stealing  the  company's  property,  it  was  held 
that  he  was  not  acting  within  the  scope  of  his  authority,  and  that  tlie  conqiaiiy 
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was  nut  liable.  Edwards  v.  L.  &  N.  W.  III/.  Co.,  L.  R.,  5  C.  P.  445. 
St'e  also  AUen  v.  L.  c&  S.  W.  By.  Co.,  L.  E.,  6  Q.  B.  65  ;  Walher  v.  S.  K.  By. 
Co.,  L.  R.,  5  C.  P.  640 ;  Bolinybroke,  Ld.  v.  Swindon  Local  Board,  L.  R.,  i) 
C.  P.  575  ;  and  Bank  of  Neio  8.  Wales  v.  Owsto7i,  4  Ap.  Ca.  270,  J.  C. 

As  to  how  the  bye-law  of  a  company  may  be  proved,  vide  ante  p.  101. 

By  sect.  139  {post,  p.  1118),  railway  companies  may  in  certain  cases  make 
tender  of  amends  and  plead  the  same  as  a  defence. 

As  to  fraud  by  corporations,  see  National  ExcJiange  Co.  of  Glasgow  v. 
Drew,  2  Macq.  103 ;  and  cases  cited  ante,  pp.  848,  849. 

2.  Companies  registered  under  the  Companies  Acts,  1862  to  1900. 

The  Companies  Act,  1862  (25  &  26  V.  c.  89),  repeals  (sect.  205,  and 
Sch.  3)  former  Acts  as  to  joint  stock  companies,  but  sect.  206  saves  acts 
done  and  liabilities  incurred  under  those  Acts,  and  the  incorporation  of 
companies  registered  under*  them,  and  Table  B  aiinexed  to  the  Joint  iStock 
Co.'s  Act,  1856  (19  &  20  V.  c.  47),  so  far  as  it  applies  to  any  company 
existing  at  the  commencement  of  this  Act;  see  also  sects.  194,  195.  The 
act  does  not  repeal  the  stat.  7  Gr.  4,  c.  46  (post,  p.  1127),  relating  to  bank- 
ing companies,  nor  the  Acts  relating  to  the  incorporation  of  companies  by 
special  act  of  Parliament,  charter,  or  letters  patent.  The  sections  referred 
to  under  this  heading  are,  unless  otherwise  stated,  those  of  the  Cos.  Act, 
1862. 

Sect.  3.  For  the  purposes  of  the  Act  a  company  carrying  on  the  business 
of  insurance  in  common  with  any  other  business  is  to  be  deemed  an  insurance 
company. 

Sect.  4.  No  partnership  of  more  than  ten  persons  shall  be  formed  after 
November  1st,  1862,  for  the  purpose  of  banking,  unless  registered  under  this 
act,  or  formed  under  an  act  ot  Parliament  or  letters  patent ;  and  no  company 
or  partnership  consisting  of  more  than  20  persons  shall  be  formed,  for  the 
purpose  of  carrying  on  any  other  business  that  has  for  its  object  the 
acquisition  of  gain,  by  the  company  or  its  members,  unless  registered  under 
this  act,  or  formed  in  pursuance  of  some  other  act  of  Parliament  or  of 
letters  patent,  unless  it  be  a  mining  company  within  the  jurisdiction  of  the 
Stannaries.  Banking  jiartnerships  were  previously  limited  to  six  persons,  see 
sect.  205,  and  sect.  3. 

The  cases  decided  on  this  section  will  be  found  ante,  pi>.  666,  667.  As  to 
mining  companies,  sec  the  Stannaries  Act,  1869, 2}ost,  p.  1127. 

Sect.  6.  Any  association  of  seven  or  more  persons  by  subscribing  their 
names  to  a  memorandum  of  association  may  form  an  incorporated  company 
with  or  without  limited  liability.  This  subscription  may  be  made  by  an 
orally  authorized  agent.  In  re  Wliitley  Partners,  32  Ch.  D.  337,  C.  A. 
By  registration  of  the  memorandum  the  company  becomes  a  body  corporate ; 
sect.  18. 

There  are  provisions  in  the  act  enabling  a  company  to  change  its  name : 
sect.  13;  as  to  this  section,  vide  post,  p.  1107.  By  stat.  53  &  54  V.  c.  62, 
the  memorandum  of  association  may  now  in  some  cases  be  varied. 

The  Cos.  Act,  1862,  by  ss.  175 — 177  (except  Sch.  1,  Table  A,  vide  post, 
p.  1099,  n.)  is  to  apply  to  companies  formed  and  registered,  or  registered 
only,  under  the  Joint  Stock  Cos.  Acts,  19  &  20  V.  c.  47;  20  &  21  V.  c.  14; 
and  the  Joint  Stock  Banking  Cos.  Act,  20  &  21  V.  c.  49  ;  and  the  21  &  22  V. 
0.91;  except  that  "  the  date  of  registration  "  is  to  refer  to  the  registration 
under  the  former  acts.  'J'iie  act  does  not  ai)i)ly  to  companies  registered  under 
7  &  8  V.  c.  110,  |ws<,  p.  1114,  except  in  the  case  of  those  companies  which 
were  re-registered  under  tlie  ropenkd  section  19  &  20  V.  c.  47,  s.  110,  or  the 
substituted  provision  20  &  21  V.  c.  14,  s.  27. 
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The  act  docs  not  afl'ect  banking;  comianios  loniicil  uiider  7  t.i,  -1,  c.  -lU, 
ami  not  registered  since  ;  but  as  banking,'  cuiiiii.iiiies  formed  under  7  &  8 
V.  c.  ll.'J,  were  rei|uircd  to  be  registered  under  the  20  &  21  V.  c.  4!)  (s.  4), 
these  comi):iiiios  lUll  within  the  operation  of  tlic  Cos.  Act,  1862.  Vide 
jxisi,  p.  1127. 

'J"he  Cos.  Act,  18G7  (.'30  &  31  V.  c.l31),  is  (by  sect.  2)  to  be,  so  far  as  is 
consistent  with  tlie  tenor  thereof,  construed  as  one  with  the  Cos.  Act,  18(;2 ; 
the  Cos.  Acts,  1877,  1879,  and  1880,  are  to  be  so  real  with  the  Cos.  Acts, 
181)2,  18G7 ;  and  tlie  Companies  Act,  1900,  Go  &:  61  V.  c.  48,  is  (by  sect.  .'32) 
to  *'  have  efTect  as  part  of  the  Companies  Act,  1862  " ;  it  (by  sect.  31)  applies 
except  as  otherwise  exjjressed  to  every  company  whether  formed  Ix-fore  or 
after  Jan.  1st,  1901.  Tlie  53  &  54  V.  cc.  62,  63,  arc  to  be  construed  with  all 
these  acts,  and  so  is  Id.  c.  64,  ante,  p.  846. 

As  to  the  etiect  of  the  J.  Act,  1875,  s.  10,  rude,  p.  308,  on  an  insolvent 
company  in  liquidation,  vide  code,  pp.  906, 907,  and;)os^,  pp.  1112, 1162.  The 
insolvency  of  such  company  is  assumed,  initil  the  contrary  is  proved.  Exptc. 
Theys,  25  Ch.  D.  587,  591,  per  Ld.  Selborne,  C.  See  also  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  51  &  52  V.  c,  62,  s.  1  (4),  and  6  E.  7, 
c.  58,  s.  5  (3). 

What  certificates  and  documents  are  evidence.']  By  the  Cos.  Act,  1900,  s. 
1  (1)  replacing  Id.  1862,  s.  18,  "  a  certificate  of  incorporation  given  by  the 
registrar  in  respect  of  any  association,"  whether  before  or  after  Aug.  8tli,  1900 
(sect.  1  (4))  shall  be  conclusive  evidence  that  all  tiie  requisitions  of  this 
Act,  in  respect  of  registration,  and  of  matters  precedent  and  incidental 
thereto  have  been  complied  with,  and  that  the  association  is  a  company 
authorized  to  be  registered  and  duly  registered  under  the  Companies  Acts." 
See  Uakes  v.  Turnuand,  L.  E.,  2  11.  L.  325;  FctVs  case,  L.  H.,  2  Ch.  674. 
This  section  makes  the  certificate  conclusive  although  the  memorandum  of 
a.ssociation  was  not  signed  by  seven  persons.  A  new  certificate  is  necessary 
to  give  effect  to  a  change  of  name  under  sect.  13.  Sliackleford  v.  Danrjerfield, 
L.  R.,  3  C.  P.  407.  The  Cos.  Act,  1862,  ss.  31,  37,  relating  to  certificates  of 
shares,  and  the  share  register,  are  cited  jjos^,  pp.  1099,  1098. 

By  sect.  67,  the  company  shall  cause  minutes  of  all  resolutions  and  pro- 
ceedings of  general  meetings  of  the  company,  and  of  directors  or  managers, 
if  any,  to  be  duly  entered  in  books,  to  be  from  time  to  time  provided  for 
the  purpose;  and  any  such  minute,  if  purporting  to  be  signed  by  the 
chairman  of  the  meeting  at  which  the  resolutions  were  passed,  or  by  the 
chairman  of  the  next  meeting,  shall  be  received  as  evidence  in  all  legal 
proceedings;  and  until  the  contrary  is  proved,  every  general  meeting  in 
respect  of  the  proceedings  of  which  minutes  have  been  so  made  shall  be 
deemed  to  have  been  duly  held  and  convened  ;  and  all  resolutions  to  have 
been  duly  passed;  and  all  appointments  of  directors,  managers,  or  liquidators 
deemed  to  be  valid,  and  their  acts  valid,  notwithstanding  any  defect  afterwards 
discovered  in  their  appointments  or  qualifications.  See  York  Trannvaijs 
Co.  V.  WiUmvs,  8  Q.  B.  D.  685,  C.  A. ;  In  re  Indian  Zoedone  Co.,  26  Ch.  D.  70, 
C.  A.,  and  cases  decided  on  analogous  acts,  cited  post,  p.  11'24. 

By  sects.  56 — 60,  inspectors  may  be  appointed  by  the  Board  of  Trade  or 
the  company  to  examine  into  the  allairs  of  the  company;  and  by  sect.  61, 
"a  copy  of  the  report  of  any  inspectors  appointed  under  this  act,  authen- 
ticated by  the  seal  of  the  company  into  whose  affairs  they  have  made 
inspection,  shall  be  admissible  in  any  legal  proceeding,  as  evidence  of  the 
opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  such  report." 

By  sect.  154,  "  where  any  company  is  being  wound  up,  all  books,  accounts, 
and  documents  of  the  comjiany  and  of  the  liquidators  shall,  as  between 
the  coutributories  of  the   couipaiiy,  be  i>riind  f<tcic  evidence  of  the    truth 
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of  call  matters  purporting  to  be  therein  recorded."  See  Ex  pie.  Kennedu, 
44  Ch.  D.  472. 

Sect.  175,  and  subsequent  sections,  provide  for  the  registration  of  existing 
com[)auies,  ante,  p.  1096.  As  to  the  evidence  of  such  registration  see  the 
Cos.  Act,  1900,  s.  1,  ante,  p.  1097. 

By  the  Cos.  Act,  1877  (40  &  41  V.  c.  26),  s.  6,  "any  certificate  of  the 
incorporation  of  any  company  given  by  the  registrar  or  by  any  assistant 
registrar  for  the  time  being  shall  be  received  in  evidence  as  if  it  were  the 
origiufil  certificate,"  and  any  copy  of  or  extract  from  any  of  the  documents 
or  part  of  the  documents  kept  and  registered  at  any  of  the  offices  for  registra- 
tion of  joint  stock  companies,  if  duly  certified  to  be  a  true  copy  under  the  hand 
of  the  registrar  or  one  of  the  assistant  registrars,  and  whom  it  shall  not  be 
necessary  to  prove  to  be  such,  shall  be  received  in  evidence  as  of  equal  validity 
with  the  origmal  document. 

By  53  &  54  V.  c.  62,  s.  2,  when  a  company  has  altered  its  memorandum 
of  association,  &c.,  under  that  Act,  the  registrar  shall  register  a  copy  of  the 
altered  memorandum,  &c.,  and  of  the  order  of  court  authoiizing  it,  and  his 
certificate  of  such  registration  "shall  be  conclusive  evidence  "that  all  the 
requisitions  of  this  act  with  respect  to  such  alteration  and  the  confirmation 
thereof  have  been  complied  with." 

Ficgister  of  shareholders.']  By  sect.  23,  the  subscribers  of  the  memo- 
randnm  of  association  are  to  be  deemed  to  have  agreed  to  become  members, 
and  upon  the  registration  of  the  company  are  to  be  entered  as  members 
on  the  register;  and  every  other  person  who  has  agreed  to  become  a  member, 
and  whose  name  is  entered  on  the  register,  is  to  be  deemed  a  member. 

By  sect.  25,  the  company  are  to  keep  a  register  of  members,  in  whi»h  the 
following  particulars  are  to  be  entered  :  The  names,  addresses,  and  occupa- 
tions (if  any)  of  the  members  of  the  company,  and  where  the  capital  is 
divided  into  shares,  the  shares  held  by  each  of  them,  distinguishing  each 
share  by  its  number ;  the  amount  paid,  or  agreed  to  be  considered  as  paid, 
on  the  shares  of  each  member ;  the  date  at  which  the  name  of  any  person 
was  entered  in  the  register  as  a  member ;  the  date  at  which  any  person  ceased 
to  be  a  member. 

By  sect.  2(3,  in  the  case  of  a  company  having  capital  divided  into  shares, 
once  in  every  year  a  list  is  to  be  made  of  all  persons  who,  on  the  14th  day 
succeeding  the  day  on  which  the  ordinary  general  meeting  of  the  company,  or, 
if  there  is  more  than  one  ordinary  meeting  in  each  year,  the  first  of  such 
ordinary  general  meetings,  is  held,  are  members  of  the  company  ;  and  such 
list  is  to  state  the  names,  addresses,  and  occupations  of  all  the  members 
therein  mentioned,  and  the  number  of  shares  held  by  each  of  them,  and  is 
to  contain  a  summary  specifying  the  following  particulars  :  The  amount  of 
the  capital  of  the  comjiany,  and  the  number  of  shares  into  which  it  is 
divided;  the  number  of  shares  taken  from  the  commencement  of  the 
company  up  to  the  date  of  the  summary;  the  amount  of  calls  made  on  each 
share  ;  the  total  amount  of  calls  received  ;  the  total  amount  of  calls  unpaid  ; 
the  total  amount  of  shares  forfeited  ;  the  names,  &c.,  of  the  persons  who 
have  ceased  to  be  members  since  the  last  list  was  made,  and  the  number  of 
shares  held  by  each.  The  list  to  be  completed  within  seven  days  after  such 
14  th  day  ;  and  a  copy  thereof  is  to  be  forthwith  forwarded  to  the  registrar  of 
joint  stock  companies. 

By  sect.  37,  "  the  register  of  members  shall  be  ^M-ma  facie  evidence  oT  any 
matters  by  this  Act  directed  or  authorized  to  be  inserted  therein." 

Evidence  of  title  to  shares  and  of  meiiihership.']  By  sect.  30,  "no  notice  of 
any  trust,  exjiress,  implied,  or  constructive,  shall  be  entered  on  the  register  or 
be  receivable  by  the  registrar."     Jt  follows  that  no  notice  to  the  conqiany  is 
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necessary  to  perfect  the  title  of  an  equitable  owner  of  shares,  for  notice  to  the 
company  of  an  equitable  niortf^age  h;us,  by  reason  of  tliis  section,  been  held  to 
be  of  no  eflVct  as  between  successive  niortgaj^eos  of  the  couqjany's  shares. 
Societr.  Oeiit'rale  de  Paris  v.  Travivniys  Union  Co.,  14  Q.  15.  D.  421,  (J.  A.  ; 
accord.  S.  C,  sub  imiu.  Id.  v.  Walktr,  11  Ap.  Ca,  .''.0,  31,  jier  LA..  Selhorne, 
where  the  jutli^'nicnt  was,  however,  alliriued  in  D.  P.  on  other  grounds.  But 
notice  to  the  company  ot  such  a  mortgage  prevents  the  company  from  setting 
up  in  respect  of  subsequent  liabilities  to  them,  a  lien  on  the  shares,  cotiforre<l 
by  their  articles  of  association.  Bradford  BankiiKj  Co.  v.  Brif/gs,  tfcc.  Co., 
12  Ap.  Ca.  29,  D.  1'.  Such  a  lien  arises  only  in  respect  of  a  debt  due  from 
the  registered  owner  of  the  shares  and  not  in  respect  of  a  debt  due  from  P.  the 
equitable  owner.  Ux  jde.  Mexican,  &c.  Mini)ig  Co.,  24  Q.  B.  D.  (J13,  C.  A. 
As  to  waiver  of  such  lien,  sec  Bank  of  Africxi  v.  Salishary  Gold  Mining  Co., 
(1892)  A.  C.  281,  J.  C.  As  to  an  equitable  title  to  shares,  see  Boots  v. 
WiUiamson,  38  Ch.  D.  485;  Moore  v.  .V.  W.  Bank,  (1891)  2  Ch.  599;  and 
Ireland  v.  Hart,  (1902)  1  Ch.  522. 

By  sect.  14,  articles  of  association  are  to  accompany  the  memorandum  on 
registration.  Although  not  duly  signed  as  required,  their  adoption  by  the 
company  may  be  [jroved  by  long  acquiescence.  lli>  Tung  v.  Man  On  Insur. 
Co.,  (1902)  A.  C.  232,  J.  C. 

By  sect.  15,  in  the  case  of  a  com[)any  limited  by  shares,  if  there  are  no 
articles  of  association,  or  if  they  do  not  exclude  or  modify  Sch.  1,  Table  A.,* 
the  regulations  contained  in  it  are  to  be  taken  as  regulations  of  the  company ; 
and  by  Cls.  (18)  (19)j  the  instrument  of  transfer  of  sliares  is  to  be  executed  both 
by  transferor  and  transferee,  and  is  to  be  in  the  form  i)rescribed,  which,  it  may 
be  observed,  although  recjuired  to  be  signed  by  tlie  parties  and  attested,  need 
not  be  under  seal ;  and  tiie  transferor  is  to  be  deemed  to  remain  the  holder  until 
the  name  of  the  transferee  is  entered  on  the  register.  Where,  however,  the 
transferee  has,  in  fact,  agreed  to  accept  the  shares,  the  non-execution  of 
the  transfer  by  him  is  an  irregularity  only,  and  he  becomes  shareholder  on 
registration  of  tlie  transfer.     In  re  Taurine  Co.,  25  Ch.  D.  118,  C.  A. 

Where  the  owner  A.  of  shares  in  a  company  the  sliares  of  which  are 
transferred  by  an  instrument  under  hand  only,  deposits  with  B.,  as  security 
for  a  loan  by  B.,  the  certificates  of  the  shares  and  a  transfer  of  them,  with 
the  name  of  the  transferee  in  blank,  B.  is  equitable  mortgagee  and  has 
authority  to  acquire  the  legal  title  to  the  shares  by  filling  in  his  own  name 
and  registering  the  transfer,  but  he  cannot  delegate  the  like  authority  to  C. 
to  fill  up  the  transfer  fur  a  ])urpose  foreign  to  the  original  contract ;  C. 
cannot  therefore  hold  them  as  security  for  more  than  A.'s  debt.  France  v. 
Clark,  2G  Cii.  D.  257,  C.  A.,  distinguishing  Boffe  v.  Boscoe,  C.  A.,  cited,  Id. 
2()0,  205,  and  ex])laining  Exide.  Sargent,  L.  R.,  17  P^q.  273.  Seealso,  Easton  v. 
L.  Joint  Stock  Bank,  34  Ch.  D.  95,  C.  A.,  reversed  in  D.  P.  on  anotlier  ground, 
sub  nam.  Sheffield,  Earl  of,  v.  Id.,  13  Ap.  Ca.  333,  and  Ireland  v.  Hart,  supra. 
The  owner  A.  is  under  an  implied  obligation  not  to  interfere  witii  the  registra- 
tion of  the  shares  to  any  person  D.,  whose  name  has  been  lawfully  inserted  for 
value  in  the  blank  transfer ;  if  he  do  so,  he  is  liable  to  D.  lor  the  damages  1). 
has  sustained  by  delay  in  registration  thereby  caused.  Hooper  v.  Herts,  (1906) 
1  Ch.  549,  C.  A.  As  to  how  these  damages  are  to  be  estimated,  vide.  Id.  pp. 
502,  504.  See  further,  ante,  pp.  903,  904.  Where  shares  are  assignable  by 
deed  only,  a  transfer  in  blank  conveys  no  title,  vide  ante,  p.  136. 

By  sect.  24,  a  transfer  of  a  deceased  member  may  be  made  by  his  ]iersoual 
representatives,  although  the  latter  be  not  a  member.  See  Buchan's  case,  4 
Ap.  Ca.  549,  588,  589,  594,  j)er  Lds.  Cairns  and  Selborne. 

*  Table  A  was  revised  as  from  Oct.  1st,  190G,  by  an  Order  of  the  Board  of 
'i'l-ade,  dated  July  v'.Oth,  190^;,  made  under  the  power  conferred  by  the  Cos.  Act, 
lSt;2,  8.  71.     See  W.  N.,  (IDUO),  Part  11.  p.  233. 
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By  sect.  31,  "  a  certificate  under  the  common  seal  of  the  company  specify- 
ing any  share  or  shares,  or  stock  held  by  any  member  of  a  company,  shall  be 
j>rimd  facie  evidence  of  the  title  of  the  member  to  the  share  or  shares  or  stock 
therein  speciiied."  On  such  certificate  a  statement  is  usually  printed,  under 
the  requirements  of  the  Stock  Exchange,  that  transfer  of  those  shares  cannot 
be  made  without  its  production  ;  if,  however,  the  Company  J.,  acting  in  good 
faith,  register  a  transfer  without  its  production,  J.  incurs  no  liability  to  the 
equitable  mortgagee  of  the  shares  who,  as  such,  holds  the  certificate,  together 
with  another  transfer  not  registered.  Rainford  v.  James  Keith,  &c.  Co., 
(1905)  1  Ch.  296  ;  reversed,  (1905)  2  Ch.  147  on  the  facts,  the  C.  A.  not 
deciding  the  above  point. 

As  to  the  effect  of  a  share  certificate,  as  an  estoppel  against  the  company, 
see  In  re  Bahia  &  Francisco  By.  Co.  &  Hart  v.  Frontino,  &c.  Gold  Mining 
Co.,  cited  post,  p.  1119.  As  to  the  effect  of  "  certification  "  on  a  transfer,  see 
Bishop  V.  Ball-is  Consolidated  Co.,  cited  post,  p.  1120.  As  to  the  effect  of 
forged  transfers,  and  as  to  warranty  of  genuineness  of  transfer  of  shares  sent 
to  company  for  registration,  see  cases  collected  post,  pp.  1119,  1120.  The 
register,  if  made  in  accordance  with  the  requirements  of  the  Act,  and  having 
the  name  of  the  member  on  it,  may  be  used  as  pn'imu  facie  evidence  of 
membership.  Sect.  37,  ante,  p.  1098.  But  such  evidence  may  always  be 
rebutted,  and  the  defendant  in  an  action  for  calls  may  show  that  there  was 
no  agreement  binding  him  to  take  shares. 

Shareholders  or  members  liable  to  calls.']  An  applicant  for  shares  does  not 
become  a  member  until  shares  have  been  actually  allotted  to  him  in  accord- 
ance with  his  application,  and  he  has  received  notice,  actual  or  constructive, 
of  such  allotment ;  until  such  notice,  he  is  at  liberty  to  withdraw  his 
application  for  shares,  and  is  not  afterwards  bound  to  accept  an  allotment. 
HehVs  case,  L.  E.,  4  Eq.  9;  Sahlgreen  and  CarralVs  case,  L.  E.,  3  Ch.  323  ; 
Robinson's  case,  L.  E.,  4  Ch.  322,  330 ;  Ritso^s  case,  4  Ch.  D.  774,  C.  A.:  see 
also  Ex  pte.  Jones,  infra.  The  withdrawal  may  be  orally  given  to  a  clerk  at 
the  company's  office  in  the  absence  of  the  secretary.  Truman's  case,  (1894) 
3  Ch.  272.  So,  if  the  notice  of  allotment  be  conditional  or  impose  a  new  term 
on  the  applicant ;  Jackson  v.  Turquand,  L.  E.,  4  H.  L.  305  ;  Pentelow's  case, 
L.  E.,  4  Ch.  178;  distinguished  in  Peek's  case.  Id.  532;  or,  be  not  made 
within  a  reasonable  time  from  the  time  of  application ;  Bamsgate  Victoria 
Hotel  Co.  V.  Goldsmid,  L.  E.,  1  Ex.  109;  Baily's  case,  L.  E.,  3  Ch.  592; 
he  may  repudiate  the  shares  allotted.  See  also  Howard's  case,  L.  E.,  1  Ch.  561 ; 
and  Custard's  case,  L.  E.,  8  Eq.  438.  The  mere  fact  of  a  person  being 
director  does  not  dispense  with  notice  of  allotment  of  shares,  for  which  he 
had  not  applied  and  was  not  bound  under  the  articles  (vide  post,  p.  1102)  to 
take.  Hallmark's  case,  9  Ch.  D.  329,  C.  A.  An  executur  is  personally  liable 
on  shares  which  have  been  allotted  to  him  in  right  of  his  testator,  and 
accepted  by  the  executor.  Fearnside  and  Dean's  case,  L.  E.,  1.  Ch.  231 ; 
Jackson  v.  Turquand,  supra.  As  to  conditional  applications  for  shares,  and 
collateral  agreements  to  set  off  calls  in  payment  of  floods,  see  Roger's  case, 
L.  R.,  3  Ch.  633  ;  Bridqers  case,  L.  E.,  5  Ch.  305;  Black  cfc  Cos.  case,  L.  E., 
8  Ch.  254 ;  Fisher's  case,  31  Ch.  I).  120,  C.  A. 

In  those  cases  in  which  the  notice  of  allotment  can  properly  be  sent  by 
post,  as  where  the  letter  of  apjilication  lias  been  sent  by  ])ost,  the  contract  is 
complete  as  soon  as  the  notice  of  allotment  has  been  posted  to  tlie  a])|)licant, 
jiroperly  addressed  ;  Harris's  case,  L.  K.,  7  Ch.  587;  even  although  it  does  not 
reach  the  applicant.  Household,  cfr.  Insur.  Co.  v.  Grant,  4  Ex.  1).  216,  0.  A. 
If  the  address  given  by  the  applicant  be  followed,  that,  although  imperfect, 
will  be  sufficient  to  satisfy  this  rule.  Toiunsend's  case,  I>.  E.,  13  Eq.  148.  A 
letter  withdrawing  the  application  for  shares  must,  to  be  effectual,  be  received 
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by  the  comi^any  before  the  notice  of  allutineni  is  posted.  Ex  pte.  Jones, 
(1900)  1  Ch.  2'JO.  The  all(jttee  is  liable  although  the  sliares  have  not  l^eeii 
appropriated  to  him  by  nuiiibers.  Adam's  atse,  L.  It.  18  l-lq.  474.  Where 
shares  have  bieri  allotted  on  A.'s  application  tu  a  lictitious  person,  or  one 
incapable  of  contracting,  A.  is  liable.  /''(//A  <C;  Sharinaii''s  mse,  Id.  5G6.  But, 
where  A.  has  apjilied  for  sliares  in  B.'s  name  without  B.'s  authority,  A.  is  not 
liable  as  a  siiareholder.  Coventry's  case,  (1891)  1  Ch.  202,  C.  A.  And  a 
contract  to  place  shares,  is  not  a  contract  to  take  shares.  Gorrissen's  aise, 
L.  K.,  8  Ch.  507.  An  "  underwriting"  agreement  by  A.  for  a  certain  number 
of  shares,  means  an  agreement,  entered  into  before  the  shares  are  offered  to  tlie 
public,  to  take  an  allotment  of  so  many  of  that  number  of  shares  as  have  not  been 
taken  up  by  the  jaiblic ;  but  whether  or  not  sucli  last-mentioned  number  may 
be  allotted  to  A.  without  any  further  application  depends  on  the  construction 
of  the  particular  agreement.  See  Ex  i>te.  Andain,  42  Ch.  D.  1,  C.  A.; 
Ormerod's  case,  (1894)  2  Ch.  474  ;  Ex  pte.  Stark,  (1897)  1  Ch.  575,  C.  A. ; 
Hindley's  case,  (1896)  2  Ch.  121 ;  CarmichacVs  case.  Id.  643,  C.  A.  Where, 
by  such  agreement,  made  for  good  consideration,  A. authorizes  P.  to  apply  for  the 
number  of  shares  in  A.'s  name,  the  authority  is  irrevocable,  being  coupled  with 
an  interest.    S.  C.  As  to  the  stamp  on  a  letter  of  allotment,  vide  ante,  p.  258. 

If  the  allottee  have  dealt  with  the  shares  allotted  as  his  own,  he  will  be 
taken  to  have  accepted  the  shares,  and  be  concluded  from  repudiating  them 
on  the  ground  of  no  notice  of  allotment  having  been  given  to  him.  CraivUijs 
case,  L.  R.,  4  Ch.  822  ;  see  also  A.  LeviUCs  case,  L.  R.,  3  Ch.  36  ;  G.  If. 
Levita's  case,  L.  R.,  5  Ch.  489;  see  further  the  cases  cited  ^os<,  p.  1102,  as  to 
the  qualification  of  directors. 

It  seems  that  sect.  23,  ante,  p.  1098,  requires  that  the  name  of  an  allottee 
of  shares  should  be  entered  on  the  register  before  he  can  become  a  shareholder; 
Nicol,  Tufntll,  and  Ponsonbys  cases,  29  Ch.  D.,421  C.  A.;  Ex  pte.  Cammell, 
(1894)  2  Ch.  392,  C.  A. ;  but  that  sect.  25,  ante,  p.  1098,  is  directory  only. 
H.  C. ;  Adam's  case,  supra ;  see  also  East  Gloucester sJu re  By.  Co.  v. 
Bartholomew,  L.  R.,  3  Ex.  15,  cited  post,  p.  1121.  An  allotment  made  at  a 
meeting  of  a  board  of  directors,  of  which  other  absent  directors  had  not 
reasonable  notice,  is  void  against  the  allottees.  Ex  jJte.  Smith,  39  Ch.  D. 
546;  In  re  Portuguese,  &c.  Mines,  42  Ch.  D.  160,  C.  A.  A  director  cannot 
waive  the  right  to  notice.  Id.  168,  per  Ld.  Esher,  M.R.  An  allotment 
made  at  an  informal  board,  and  therefore  void,  may  be  ratified  at  a  board 
properly  convened;  La  Cornpa;/jne  de  MayviUe  v.  Whitley,  (1896)  1  Ch.  788, 
C.  A. ;  or  by  the  company  ;  Ex  pte.  Badman  and  Bosanquet,  45  Ch.  D.  16, 
C.  A.;  unless  the  allottee  have  previously  withdrawn  his  application.  In  re 
Portuguese  Mines,  sup)ra.  Shares  cannot  be  issued  at  a  discount,  even  under 
a  registered  contract,  Ooregum  Gold  Mining  Co.,  &c.  v.  Bop)er,  (1892)  A.  C. 
125,'  D.  P. ;  In  re  Almada,  &c.  Co.  38  Ch.  D.  415,  C.  A. ;  and  unless  the 
allottee  of  shares  so  issued  avoid  the  allotment  prior  to  the  liquidation  of  the 
company  ;  vide  S.  C,  and  before  he  has  dealt  with  the  shares  as  a  member  of 
the  company;  E'x  pte.  Sandys,  42  Ch.  D.  98,  C.  A.,  he  is  liable  to  the  full 
amount  of  the  shares.  S.C;  Wetton  v.  Safery,  (1897)  A.  C.  299,  D.  P.  An 
allotment  of  shares  made  in  contravention  of  the  Cos.  Act,  1900,  s.  4,  is  voidable 
only,  not  void,  Finance,  &c.  Issue  v.  Canadian  Produce  Cor.,  (1905)  1  Ch.  37. 

The  subscribers  of  the  memorandum  are  to  be  entered  on  the  register  as 
members  of  the  company,  although  no  shares  have  been  actually  allotted  to 
them;  Evans'  case,  L.  R.,  2  Ch.  427;  Half's  case,  L.  R.,  5  Ch.  707;  In  re 
London,  cfcc.  Coal  Co.,  5  Ch.  D.  525 ;  provided  there  are  shares  which  can  be 
allotted  to  them.  Mackleys  case,  1  Ch.  D.  247.  In  the  absence  of  express 
agreement  with  the  company,  they  are,  however,  only  liable  to  pay  on  the 
shares  in  respect  of  calls  nuidc  as  provided  bj^  the  articles  of  association. 
Alexander   v.    Automatic    Telephone    Co.,  (1900)    2    Ch.  56,  C.  A.     Their 
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obligation  to  take  shares  is  not  satisfied  bj"  the  subsequent  allotment  to 
them  of  fully  paid-up  shares.  MigotWs  case,  L.  E.,  4  Eq.  238  ;  De  Bevilie's 
case,  L.  V\.,  7  Eq.  11  ;  Forbes  and  Judd^s  case,  L.  R.,  5  Ch.  270 ;  Denfs  case, 
L.  R.,  8  Ch.  768.  But,  if  the  subscribers  have  paid  for  the  shares  in  money's 
worth,  that  is  sufficient.  Brummond's  case,  L.  E.,  4  Ch.  772  ;  PelVs  case, 
L.  R.,  5  Ch.  11 ;  In  re  Baglan  Hall  Colliery  Co.,  Id.  o4G ;  Jones'  case,  L.  E., 
6  Ch.  48 ;  Maijnard's  case,  L.  R.,  9  Ch.  60. 

Where  F.  signed  the  memorandum  and  articles  of  association,  and  after  signa- 
ture by  him,  and  without  his  knowledge,  an  alteration  was  made  in  the  articles, 
F.  was  held  released  from  his  liability.     Ex  ])te.  Felgate,  2  D.  J,  &  S.  456. 

The  articles  of  association  usually  provide  that  a  director  of  a  company 
must,  as  a  qualification,  be  the  holder  of  a  specified  number  of  shares,  and 
in  many  cases  the  question  lias  arisen,  as  to  how  far  a  person  who  has  acted 
as  a  director,  is  ])recluded  from  repudiating  the  registration,  in  his  name,  of 
that  number  of  shares.  This  question  must  be  determined  by  all  the  circum- 
stances of  the  transaction.  In  Ahercorn''s  {Ms.  of)  case,  4  D.  F.  &  7,  78  ;  31 
L.  J.,  Ch.  828 ;  and  Green's  case,  L.  R.,  18  Eq,  428,  it  was  held  that  the 
director  had  not  by  his  acts  bound  himself  to  accept  the  shares.  In  LeeJce's 
ease,  L.  E.,  6  Ch.  469  ;  In  re  Disderi  &  Co.,  L.  R.,  11  Eq.  242 ;  Isaacs'  case, 
(1892)  2  Ch.  158,  C.  A. ;  and  Molineaux  v.  L.  Birmingham,  &c.  Insur.  Co., 
(1902)  2  K.  B.  589,  C.  A. ;  on  the  other  hand,  it  was  held  that  the  director 
had  so  bound  himself.  This  obligation  to  take  shares  is  satisfied  by  the 
allotment  of  fully  paid-up  shares  by  the  direction  of  any  person  entitled  to 
them.  Brown's  case,  L.  R.,  9  Ch.  102  ;  Carling's  case,  1  Ch.  D.  115,  C,  A,; 
In  re  Lines  &  Co.,  (1903)  2  Ch.  254,  C.  A.  By  the  Cos.  Act,  1900,  sect.  3 
(1),  a  director  must  "obtain  his  qualification  within  two  months  after  his 
appointment  or  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the 
company."  The  acceptance  of  the  office  of  director  alone  does  not  bind  a 
person  to  become  a  shareholder,  if  he  retract  the  acceptance  before  the 
reasonable  time  for  acquiring  the  shares,  and  he  never  act.  Karuth's  case, 
L.  R.,  20  Eq.  506.  And  where  the  director  is  bound  to  acquire  his  qualifica- 
tion within  three  months,  and  acts  as  director,  but  retires  before  that  time,  he 
is  not  bound  to  take  shares.  Salisbury,  Jones  and  Dale's  case,  (1894)  3  Ch. 
356,  C.  A.  So  where  the  election  of  the  director  is  void  ;  Jenners  case,  7  Ch. 
D.  132,  C.  A. ;  even  although  the  shares  were  allotted  to  him.  Barber's  case, 
5  Ch.  D.  963,  C.  A.  And  where  the  articles  of  association  provide  that  the 
director's  qualification  shall  be  the  holding  of  250  shares,  that  he  might  act 
before  acquiring  it,  but  that  if  it  be  not  acquired  within  three  months,  the 
office  should  be  vacated,  a  director  by  acting  for  more  than  the  three  nionths 
does  not  agree  to  take,  and  is  not  liable  to  take,  the  250  shares.  In  re  Wheal 
Buller  Consols,  38  Ch.  D.  43,  C.  A.  See  also  Expte.  Cammell,  (1894)  2  Ch.  392, 
C.  A.  The  same  principles  a]>ply,  where  by  the  terms  of  appointment  of  a  person 
to  an  office  in  a  company,  he  is  required  to  be  the  bolder  of  a  certain  number 
of  shares.     In  re  Richards  and  Home  Assur.  Assoc.,  L.  R.,  6  C.  P.  591. 

Directors  cannot  allot  shares  unless  they  have  been  duly  appointed.  In  re 
London,  &c.  Land  Co.,  31  Ch.  D.  233,  following  Howbeach  Coal  Co.  v. 
Teaguc,  5  M.  &  N.  151 ;  29  L.  J.,  Ex.  137.  although  that  case  was  somewhat 
doubted  in  Yorh  Tramivays  Co.  v.  WiUvws,  8  Q.  B.  D.  ()85,  C.  A.  And 
where  a  director,  who  has  been  irregularly  appointed,  joins  in  allotting  shares 
to  himself,  he  is  estopped  from  relying  on  the  invalidity  of  the  allotment 
arising  from  such  irregularity.  S.  C.  As  to  the  appointment  under  Table  A, 
CI.  (68),  of  the  first  directors,  see  these  cases,  Ex  pie.  Kennedy,  44  Ch.  D.  472, 
and  John  Morley  Building  Co.  v.  Barras,  (1891)  2  Ch.  386.  Irregularity  in 
the  appointment  of  the  directors  may  be  cured  by  a  clause  in  the  articles  of 
association  validating  the  acts  of  de  facto  directors.  Dawson  v.  African 
Consolidated,  dec.  Co.,  (1898)  1  Ch.  6,  C.  A. ;  British  Asbestos  Co.  v.  Boyd, 
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(r.lO;i)  '1  Oil.  439.  Sec  also  Boschoek  Vroitridarij  (Ju.  v.  Falcc,  (1006)  1  Cli. 
148.  Directors  must  act  by  !i  rcsoliitiun  of  a  quorum  of  their  iiuiuber  duly 
assembled  at  a  board.  lit  re  llaijcvoft  Gold,  &c.  Co.,  (TJOO)  'J:  Ch.  230, 
following  D'Arcy  v.  Tamar,  (&c.  liy.  Co.,  cited  jjost,  p.  1126.  As  to  the 
disqualification  of  a  director  by  his  bein;^  concerued  ia  a  contract  with  his 
company,  see  In  re  Bodega  Co.,  (l'J04)  1  Ch.  277. 

A  member,  A.,  of  a  comiany  ceases  to  be  such  when  he  has  duly  irans- 

fcrred  his  shares  to  another  person,  B.,  whose  name  has  been  then  entered  on 

the  register.     An  absolute  transfer  to  a  pauper  is  good,  and  relieves  the 

transferor  from  liability  to  calls  as  a  presint  member  of  the  company;  De 

Pass's  Case,  4  D.  G.  &  J.  544 ;  28  L.  J.,  Ch.  769 ;  Ex  pte.  Buycj,  2  Dr.  & 

Sm,  452 ;  35  L.  J.,  Ch.  43  ;  Master's  case,  L.  R.,  7  Ch.  292 ;    but  if  the 

transfer  be  colourable  only,  and  the  transferor  retain  an  interest  in  the  shares, 

the  transferor  remains  liable,     //yams''  case,  1  D.  F.  &  J.  75  ;  29  L.  J.,  Ch. 

243;  Budd's  case,  30  Bcav.  143;  3  D.  F.  &  J.  297;  Ex  pte.  Kintrea,  L.  R., 

5  Ch.  95.     So,  where  the  transfer  is  to  an  infant ;  for  the  transferor  remains 

liable,  till  there  is  on  the  register  a  transferee  who  is  legally  liable  to  the 

company.     Symon's  case,  /d.  298.    But,  if  the  infant  transfer  to  an  adult  and 

the  cransfer  is  registered,  the  liability  of  the  original  holder  ceases  as  from  the 

date  of  the  registration  of  the  transfer  to  the  infant.     GooclCs  case,  L.  R.,  8 

Ch.  266.     It  is,  of  course,  essential  that  the  transfer  should  be  accepted  by 

the  transferee.     CartineU's  case,  L.  R.,  9  Ch.  691.   Rut  it  is  not  essemial  that 

the  transfer  should  have  been  executed  by  him.     In  re  Taurine  Co.,  25  Ch. 

D.  118,  C.   A.,  ajite,  ]>.  1099.      See  also   Cuningfiame  v.  City  of  Glasfjoio 

Ban/c,  4  Ap,  Ca.  607,  D.  P.     As  to  acceptance  of  transfers  on  behalf  of  the 

company,  see  CarlmelVs  case,  supra.    The  directors  are  bound  to  register  any 

transfer  duly  executed,  and  can  exercise  no  discretion  as  to  the  registration, 

unless  such   power  is  expressly  given  them  by  the  articles  of  association. 

Weston's  case,  L.  R.,  4  Ch.  20.   The  duty  of  registration  is  merely  ministerial, 

and  it  takes  effect  from  the  time  the  transfer  is  sent  to  the  company's  ollice. 

In  re  Caioley,  42  Ch.  D.  209,  C.  A.     But  the  directors  are  entitled  to  a 

reasonable  time  to  consider  the  transfer  before  they  register  it.     In  re  Ottos 

Kopje  Diamond  Mines,  (1893)  1  Ch.  618,  C.  A.     And  proof  aliunde  that  the 

stamp,  though  apparently  sulUcient,  is  not  really  .'•o,  is  ground  for  refusing 

registration.     Muynard  v.  ConsoL  Kent  Collieries  Cor.,  (1903),  2  K.  B.  121, 

C.  A.,  cited  ante,  p.  222.     The  question  of  the  non-registration  of  a  transfer 

by  the  company,  owing  to  the  laches  of  the  company,  or  of  one  of  the  parties, 

has  usually  arisen  on  an  aiiplicalion  to  the  court  to  remove  the  transferor 

from  the  list  of  contributories,  nnd  some  of  the  principal  cases  arc   here 

collected  for  convenience  of  reference.     Shepherd's  case,  L.  R.,  2  Eq.  561; 

L.  R.,  2  Ch.  16;  Marino's  case,  L.  R.,  2  Ch.  596;  Ex  j)te.  FarJcer,  Id.  (iSry; 

Fyfe's  case,  L.  R.,  4  Ch.  768 ;  Ilohinson  v.  Chartered  Bank,  L.  R  ,  1  Eq.  32 ; 
Wal/cer's  case,  L.  R.,  2  Eq.  554 ;  iShipman's  case,  L.  R.,  5  Eq.  219  ;  Nation's 

case,  L.  R.,  3  Eq.  77  ;  Head's  case,  Wldte's  case.  Id.  84;    Ward  and  Garjit's 

case,  L.  R.,  4  Eq.  189 ;  Lowe's  case,  L.  R.,  9  Eq.  589  ;  In  re  Sussex  Bricic 

Co.,  (1904)  1  CI).  598,  C.  A. ;  see  Battie's  case,  39  L.  J.,  Ch.  391 ;  Gilbert's 

case,  L.  R.,  5  Ch.  559. 
By  the  Cos.  Act,  1867,  s.  26,  "a  company  shall,  on  the  application  of  the 

transferor  of  any  share  or  interest  in  the  company,  enter  in  its  register  of 

members  the  name  of  the  transferee  of  such  stiare  or  interest,  in  the  same 

manner  and  subject  to  the  same  conditions,  as  if  the  application  for  such  entry 

were  made  by  the  transferee." 
A  company  is  not  bound  to  send  notice  to  the  transferor,  of  their  refusal  to 

register  the  transfer.     Gustard's  case,  L.  R.,  8  Eq.  438. 

"A  deceased  member  or  his  estate  remains  a  member  for  the  purpose  of 

the  articles  so  long  as  his  name  remains  on  the  register  without  notice  to  the 
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company  of  his  death."  JS'Cw  Zealand  Gold,  ttc.  Vo.  v.  Peacoch,  (1894) 
1  Q.  B.  622,  633,  per  Davey,  L.J. 

A  past  sharehoMer  is,  subject  to  the  limitations  stated  in  sect.  38,  liable  to 
calls,  if  the  company  be  wound  up.      Vide  post,  p.  1106. 

In  the  case  of  joint  ownership  the  liability  to  pay  calls  is  a  joint  liability 
which  survives.     MaxivelVs  case,  20  L.  E.,  Eq.  585. 

The  action  for  a  call  is  not  barred  by  the  previous  issue  of  a  balance  order 
therefor.     Westmoreland,  &c.  Slate  Co.  v.  Feilden,  (1891)  3  Ch.  15,  C.  A. 

Calls."]  The  power  to  make  calls,  and  the  conditions  for  enforcing  them, 
depend  on  the  articles  of  association  (if  any),  see  sects.  14,  15,  but  if  there 
are  none  or  they  do  not  exclude  the  regulations  of  Sch.  1,  Table  A,  vide  ante, 
p.  1099,  n.,  by  CI.  (12),  the  directors  may  from  time  to  time  mako  calls  upon 
members  in  respect  of  any  moneys  unpaid  on  their  shares,  provided  that  no 
call  shall  exceed  one-fourth  of  the  nominal  amount  of  the  share  or  be  payable 
at  less  than  one  month  from  the  last  call ;  and  each  member  shall  (subject  to 
receiving  at  least  14  days'  notice  specifying  the  times  of  payment)  pay  to  the 
Company  at  such  times,  the  amounts  so  called. 

By  sect.  16,  all  moneys  payable  by  a  member  to  the  company  in  pursuance 
of  the  regulations  of  the  company  are  to  be  deemed  a  specialty  debt;  and  by 
sect.  75,  the  liabilitj^  to  contribute  to  the  assets  of  the  company  when  wound 
up  shall  be  deemed  to  create  a  debt  of  the  nature  of  a  specialty,  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced,  but  payable  at 
the  times  when  calls  are  made  for  enforcing  the  liability.  The  debts  created 
by  these  sections  bind  the  heirs  of  the  contributory.  Back  v.  Rohson,  L.  E., 
10  Eq.  629. 

By  sect.  70,  in  an  action  by  the  company  against  a  member  for  a  call,  or  other 
moneys  due  from  him  as  a  member,  the  special  matter  need  not  be  set  forth, 
but  it  is  sufficient  to  "allege  that  the  defendant  is  a  member  of  the  company, 
and  is  indebted  to  the  company  in  resjiect  of  a  call  made  or  other  moneys 
due,  whereby  an  action  or  suit  hath  accrued  to  the  compan)^" 

By  the  Cos.  Act,  1867,  s.  25,  "  Every  share  in  any  Company  shall  he 
deemed  arid  taken  to  have  been  issued,  and  to  he  held,  subject  to  the  payment 
of  the  tuhole  amount  thereof  in  cash,  unless  the  same  shall  have  been  other- 
wise determined  by  a  contract  duly  made  in  ivriting  and  filed  with  the 
registrar  of  Joint  stock  companies, at  or  before  the  issue  of  such  shares."  The 
Cos.  Act,  1900,  s.  33  (1),  repealed  this  section  and  by  Id.  (2)  i)rovided  that 
no  proceedings  should  be  commenced  thereunder  after  Dec.  31st,  1900.  Sect. 
7  (1  (&)),  which  applies  only  to  limited  comjmnies,  requires  the  filing  of  such 
a  contract  within  a  month  after  allotment,  but  the  absence  oJ  the  filing  does 
not  invalidate  the  contract,  nor  cause  the  shares  to  be  treated  as  unpaid. 

Under  the  Cos.  Act,  1S62,  the  shares  must  be  wholly  paid  up  in  cash  ; 
Ooregum  Oold  Mining  Co.,  &c.  v.  Roper,  (1892)  A.  C.  125,  D.  P. ;  unless  the 
company  has  agreed  to  accept  some  other  consideration.  In  re  8.  Frost  (fc 
Co.,  (1899)  2  Ch.  207,  C.  A.  Shares  are  not  paid  for  in  cash,  imless  the 
transaction  would  support  a  defence  of  ])ayment.  Fofhergiirs  case,  L.  E.,  8 
Ch.  270;  Andress'  case,  8  Ch.  D.  126,  C.  A.;  mdte's  case,  12  Ch.  D.  511, 
C.  A.  Secus,  where  that  defence  is  su]iportcd.  Spargo^s  case,  L.  E.,  8  Cii. 
407;  Coates'  case,  L.  E.,  17  Eq.  169  ;  N.  Sydney,  (fx.  Co.  v.  I/iggins,  (1899) 
A.  C.  263,  J.  C.  See  Fcrraos'  case,  L.  E.,  9  Ch.  355.  But  in  such  case  each 
party  must  have  on  the  other  a  claim  for  present  payment.  Kent's  case,  39 
Ch.b.  259,  C.  A.;  In  re  Johannesburg  lloiel  C,  (1891)  1  Ch.  119,  C.  A. 
Hence  a  cdutract  to  take  fully  ])ai<l-u])  shares  in  satisfaction  of  a  prior  debt, 
cannot  fall  within  this  principle,  for  the  allottee  never  contracted  to  make  any 
])ayment.  S.  C.  A  contract  to  issue  shares  fully  i)aid  up,  as  a  gift,  is  invalid. 
In  re  Eddystone  Marine  Insur.  Co.,  (1893)  3  Ch.  9,  C.  A. 
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If  the  articles  provide  that  the  directors  shall  receive  and  he  regihtered  as 
the  holders  of  I'ully  laid-u])  sljares,  they  are  not  liable  fur  unjiaid  shares. 
Miffer's  ruse,  8  Ch.  1).  <JG1  ;  5  Ch.  D.  70,  C,  A.  So  on  a  contract  \)y  A. 
with  the  company  to  take  paid-up  shares,  he  cannot  be  compelled  to  accept 
unpaid  shares;  Arnofs  case,  30  Ch.  D.  702,  C.  A.;  In  re  Macdonald  Sons  <fc 
Co.,  (1894)  1  Ch.  89,  C.  A. ;  but  if  A.  deal  with  such  unpaid  shares,  when 
allotted  tt)  him,  as  a  member  of  the  corai)any,  he  will  be  bound  to  pay  them 
in  full.  Ex  pte.  Satulys,  42  Ch.  D.  98,  C.  A.  The  issue  of  a  certificate  to 
A.  stating  that  the  shares  are  fully  paid-up  will,  as  against  B.,  a  bona  fide 
transferee  for  value,  without  notice,  estop  the  company  from  alleging  that 
the  shares  have  not  been  paid  up.  See  Burkinshaw  v.  NtcoUs,  3  Aj).  Ca, 
1004,  D.  P.;  la  re  IJall  <fc  Co.,  37  Ch.  D.  712;  and  Farhurijs  case,  (189G) 

1  Ch.  100.  And  C.  who  takes  the  shares  from  B.,  although  without  con- 
sideration and  with  notice,  is  in  the  same  position  as  B.  Barrow's  case,  14 
Ch.  D.  432,  C.  A.  Where,  however.  A.,  B.,  and  C,  all  have  notice  that  the 
shares  have  not  been  paid  up  in  cash,  no  estoppel  arises  against  the  company. 
In  re  London  Celluloid  Co.,  39  Ch.  D.  190,  C.  A.  The  issue  of  a  certificate 
of  fully  ]iaid-up  shares,  to  B.,  as  security  for  a  loan  made  by  him  to  the 
company  on  the  terms  tliat  he  should  have  such  shares,  which  certificate  was 
received  by  B.  in  the  belief  that  the  shares  arc  so  paid  up,  estops  the  company. 
Bloomenthal  v.  Ford,  (1H97)  A.  C.  156,  D.  P. 

As  to  the  recovery  of  interest  on  calls,  vi<le  ante,  p.  626. 

Calls  can  only  bo  made  by  duly  appointed  directors  ;  see  Garden  Oully,  tfec. 
Mining  Co.  v.  McLister,  1  Ap.  Ca.  39,  J.  C.  ;  and  by  at  least  the  miaimunu 
number  of  directors  fixed  by  the  articles  for  carrying  on  the  business  of  the 
company.  Bottomleifs  case,  16  Ch.  D.  681.  Sec  also  Ilowheach  Coal  Co.  v. 
Teaqiie,  5  If.  &:  N.  151 ;  29  L.  J.,  E.x.  137  ;  and  In  re  London,  &c.  Land  Co., 
31  Ch.  D.  223,  ante,  p.  1102. 

Calls  can  be  h gaily  made  so  as  to  bind  subscribers,  although  only  a  small 
portion  of  the  shares  are  taken  up;    Ornamental  Woodwork  Co.  v.  Brovit, 

2  H.  iV;  C.  63 ;  32  L.  J.,  Ex.  190 ;  unless  the  articles  expressly  or  impliedly 
prohibit  the  directors  from  carrying  on  the  company  until  the  whole  or  any 
given  jiart  of  the  capital  is  subscribed.  N.  Stafford  Steel,  etc.  Co.  v.  Ward, 
L.  R.,  3  Ex.  172,  Ex.  Ch.  If  the  articles  declare  that  although  the  whole  of 
the  shares  be  not  subscribed  for,  yet  the  registered  members  for  the  time 
being,  if  the  directors  should  by  resolution  so  declare,  should  be  incorporated 
for  carrying  on  the  objects  of  the  incorporation,  the  company  cannot  enforce 
a  call  unless  all  the  shares  have  been  subscribed  for,  or  the  resolution  has 
been  jiassed.  S.  C.  See  also  Peirce  v.  Jersey  Waterworks  Co.,  L.  E.,  5 
Ex.  209,  cited  post,  p.  1111.  The  resolution  for  a  call  must  specify  the 
amount  of  call  and  date  for  payment;  In  re  Caivley,  42  Ch.  D.  209,  C,  A.; 
if  the  date  be  omitted  and  be  fixed  by  resolution  at  a  later  day,  the  call 
is  complete  on  the  later  day  only.  S.  C.  See  also  Johnson  v.  Lyttle's 
Iron  Agency,  5  Ch.  D.  687,  C.  A.  A  contributory  of  a  company,  which 
is  being  voluntarily  wound  up,  cannot,  in  an  action  against  him  for  calls, 
rely  on  the  fact  that  no  notice  was  given  to  him  that  his  name  had  been 
entered  on  the  list  of  contributories.     Brighton  Arcade  Co.  v.  Dowling,  L,  K., 

3  C.  P.  175. 

The  articles  of  association  provideil  that  any  director  who  should  accept 
or  hold  any  oOice  under  the  company  other  than  that  of  manager,  should 
therefrom  be  disqualified  from  being  and  should  cease  to  be  a  director;  A. 
was  appointed  secretary  at  a  salary,  and  whilst  secretary  w;is  elected  a  director 
and  appointed  on  a  committee  to  exercise  certain  powers  of  the  directors ; 
from  that  time  he  rcceive<l  salary  as  a  committeeman,  instead  of  as  a 
secretary,  though  he  continued  to  perform  the  duties  of  that  office ;  it  was 
held  that  A.  did  nut  hold  an  ufiice  under  the  company,  so  as  to  disqualify 
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liim  Irum  being  a  party,  as  a  director,  to  the  making  of  a  call.     Iivn  iShi}-) 
Coating  Co.  v.  Blunt,  L.  R.,  3  C.  P.  484. 

By  a  deed  of  settlement  of  a  company  the  capital  was  to  consist  of  100?. 
shares.  The  company  subsequently  created  50?.  shares,  and  the  defendant 
afterwards  purchased  some  of  their  shares,  executed  the  deed,  and  received 
dividends.  The  company  was  afterwards  registered  imder  the  19  (fc  20  V. 
c.  47,  and  the  defendant  was  sued  for  calls :  held,  that  he  was  estopped  from 
disputing  the  legality  of  the  50?.  shares,  and  the  company  could  sue  for  calls 
made  before  incorporation.  JIuU  Flax  Co.  v.  Wdlesley",  6  H.  &  N.  38 ;  30 
L.J.,Ex.  5. 

A  deed  of  transfer  of  shares  from  A.  to  B.,  though  invalid  at  law  as  a  deed, 
on  the  ground  that  the  particulars  of  the  shares  were  not  filled  in  until  after 
execution  by  A.,  yet  may,  after  execution  by  B.,  operate  as  a  valid  acceptance 
by  B.  of  A.'s  shares,  and  render  B.  liable  to  be  entered  on  the  register  as  a 
shareholder.  Ex  pte.  Contract  Cor.,  L.  R.,  3  Ch.  105.  So,  where  B.  accepts 
a  transfer  of  shares  to  him  from  L.,  which  the  directors  register,  although  the 
transfer  of  the  shares  to  L.  is  not  registered  till  afterwards,  after  this  last 
registration  B.  is  liable  as  a  shareholder.  Weikershei/iis  case,  L.  R.,  8  Ch.  831. 
A  partner  in  a  banking  firm  may  accept  on  behalf  of  his  firm  a  transfer  of 
shares  made  to  tlie  firm,  as  security  for  an  advance  made  by  a  firm.  S.  C. 
So  a  transfer  of  shares  to  a  company  may  be  accepted  by  execution  by  the 
manager  for  the  company,  though  the  acceptance  is  not  under  the  seal  of  the 
company,  Boijal  Bunk  of  India's  case,  L.  R.,  4  Ch.  252.  Where  the  assent 
of  the  directors  of  a  company  was  required  to  each  transfer,  it  was  held  that 
an  assent  given  by  mistake  might  be  revoked;  Anderson''s  case,  L.  R.,  8 
Eq.  509 ;  so,  where  their  assent  was  obtained  by  a  fraudulent  misstatement. 
Fayne's  case,  L.  R.,  9  Eq.  223. 

CI.  (20),  Sch.  1,  in  Tabic  A,  makes  it  lawful  for  the  directors  to  rel'use  to 
register  the  transfer  of  shares  not  being  fully  paid-up  shares,  to  a  person  of 
whom  they  do  not  approve,  or  of  shares  on  which  the  company  has  a  lieu. 
Vide  ante,  p.  1099,  n.  As  to  tender  of  payment  for  calls,  together  with 
transfer,  see  Iloldens  case,  L.  R.,  8  Eq.  444. 

A  quondam  shareholder  may  also  show  that  his  shares  have  been  duly 
forfeited;  by  CI.  (28),  Sch.  1,  in  Table  A,  vide  ante,  p.  1099,  n.,  such 
forfeiture  is  made  subject  to  the  right  of  the  company  to  recover  calls  then 
due,  but  this  liability  ceases  when  the  company  has  received  payment 
in  full  of  the  nominal  amount  of  the  shares.  Such  calls  constitute  a 
debt  which  is  not  affected  by  the  subsequent  liquidation  of  the  company. 
lAulies'  Dress  Assoc,  v.  Fulbrook,  (1900)  2  Q.  B.  37G,  C.  A.  The  forfeiture 
cannot  be  rescindixl  without  the  consent  of  the  quondam  shareholder.  Lark- 
tuurthy's  case,  (1903)  1  Ch.  711.  Every  company  has,  as  incident  to  its 
existence,  power  to  enter  into  a  bond  fide  compromise  with  one  of  its  members, 
who  disputes  that  he  is  a  shareholder,  and  as  part  of  such  contract  to  cancel 
his  shares.  Bath's  case,  8  Ch.  D.  334,  C.  A.  But  in  no  other  case  can  a 
surrender  of  shares  be  made,  the  company  releasing  the  shareholder  from 
further  liability  in  respect  thereof,  unless  under  circumstances  which  would 
entitle  the  conqiany  to  forfeit  the  shares.  BcHerhy  \.Boivland,  &c.  S.S.  Co., 
(1902)  2  Ch.  14,  C.  A.  following  Trevor  v.  Whitworth,  post,  i\  1111.  See 
further  as  to  ratification,  cases  cited  post,  p.  1111.  In  the  event  of  a 
winding-up,  a  past  member  of  a  company  is  liable  to  calls,  subject  to  the 
restrictions  in  sect.  38,  even  though  his  shares  liave  been  forfeited,  either 
adversely  for  non-payment  of  calls;  Bridgcr's  case  and  Ncill's  case,  L.  R., 
4  Ch.  266  ;  Creyke's  case,  L.  11.,  5  Ch.  63;  or  on  a  valid  compromise,  Bath's 
case,  supra.  Wliere  forfeited  shares  have  heen  sold,  the  purchaser  is  liable  to 
luture  calls  to  the  amount  uni)aid  on  the  shares.  See  Neiv  Balkis  Eersteliny 
V.  Bandt  Qvld  Mining  Co.,  (1904)  A.  C.  165,  D.  P.;  but  he  is  eutiiled  to 
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credit,  lur  any  sums  received  l)y  tiie  company  from  the  former  holder  in 
respect  of  (lie  shares,  after  the  ioifeiture.  In  re  liandt  Gold  Minino  Co., 
(inO!)  2  Ch.  168. 

A  ciiange  of  a  company's  name,  under  sect.  13,  is  not  complete  until  it  has 
been  iiia<lc  on  the  register,  and  a  new  certificate  of  incorporation  has  been 
issued  by  the  reizistrar;  until  then,  the  corporation  exists  under  its  old  name. 
Shac/drford  t&  Co.  v.  DaiKjerJhld,  L.  R.,  3  0.  P.  497.  Hence,  a  call  made 
by  the  company  is,  before  tiie  certificate  is  issued,  to  be  sued  for  in  the  old 
name  of  the  company  ;  but  notice  of  the  call,  given  in  the  new  name  of  the 
company  to  a  shareholder  who  knew  of  the  proposed  change,  is  suiTicient, 
as  it  in  fact  gave  the  defendant  notice  that  the  call  had  been  made,  S.  C. 
Where  after  a  call  has  been  made,  the  company  is  wound  up,  the  official 
liquidator  may  give  notice  of  the  call  and  sue  therefor.  Stone  v.  City  & 
County  Bank,  .".  C.  P.  D.  282,  C.  A.  Calls  may  be  made  by  iiotice,  sent  to 
the  shareholder's  registered  address,  until  the  company  have  notice  of  his 
death.     Neiv  Zealand  Gold,  &c.  Co.  v.  Peacock,  (1H94)  1  Q.  B.  G22,  C.  A, 

The  holder  of  scri[i  certi6cates  of  a  company  issued  ''to  bearer,"  is  not 
liable  to  calls.  Ormcrod's  case,  L.  R.,  5  Eq.  110;  Ex  pie.  Collurn,  L.  R.,  9 
Eq.  236.  See,  however,  as  to  these  decisions,  McEuen  v.  W.  London 
W/iarces,  dr.  Co.,  2WHt,  p.  1122,  Sec  further,  post,  p.  1121.  Although  in 
a  limited  company  the  sliareholders  cannot,  as  regards  the  debts  of  the  com- 
pany, be  liable  beyond  the  amount  uui)aid  on  their  shares,  yet  if  the  articles 
of  association  provide  for  the  payment  of  sums  of  money  by  the  members 
inter  se,  the  limit  does  not  apply  to  calls  for  such  payment.  McKciuans 
case,  G  Ch.  D.  447,  C.  A. 

Special  defences  in  actions  for  calls.']  Many  of  the  defences  that  may  be 
raised  to  the  action  by  appropriate  defences  will  be  found  under  the  respective 
heads  in  Defences  to  actions  of  simple  contract,  ante,  pp.  G58  et  seq.  The 
cases  i^eculiarly  applicable  to  the  affection  are,  however,  here  collected ;  the 
arrangement  of  the  subjects  is  alphabetical. 

Fraud  and  inisrepresentation.']  In  an  action  for  calls  the  defendant  cannot 
set  up  the  fraud  of  the  directors,  unless  he  has  repudiated  his  shares  as  soon 
as  he  discovered  the  fraud  practised  on  him;  Deposit  Life  Assurance  Co.  v. 
Aysconyh,  G  E,  &  B.  7(;i ;  26  L.  J„  Q,  B,  29 ;  but  if  he  have  done  so,  the 
fraud  affords  a  good  defence.  Ihvlch-y-Flwm  Lead  Mininf/  Co.  v.  IJaynes, 
L,  }{.,  2  Ex,  324,  As  to  what  will  preclude  a  shareholder  from  repudiating 
his  shares,  ride  post,  p,  1113.  Where  the  company  falsely  represented 
that  its  shares  of  105/.  each  were  paid  up  to  the  extent  of  100/.,  it  was 
held  that  a  shareholder  who  had  bought  shares  on  the  faith  of  this  statement, 
was  liable  only  in  the  liquidation  to  pay  5/,  a  share,  Waterhotise  v.  Jamieson, 
L,  R.,  2  H.  L.  Sc.  29. 

The  misrepresentation  nuist  come  from  an  actual  report  put  forward  by 
tlie  authority  of  the  company,  and  not  from  the  statements  of  directors, 
clerks,  &c.  Ex  pte.  Frowd,  30  L.  J.,  Ch.  322  ;  Neio  Brunswick,  &c.  Co.  v. 
Conybeare,  9  H.  L.  C.  711  ;  31  L.  J.,  Ch,  297;  Glamorganshire  Iron,  &c. 
Co.  V,  Irvine,  4  F.  Si  F.  947  ;  cor.  Willes,  J,  See  also  cases  collected  ante, 
]\  846,  As  to  admission  by  the  companv  of  the  misre]>resentation,  see  In  re 
Derula  Provident  Gold  Mining  Co.,  22  Ch,  D,  593,  Where  the  alleged 
fraud  arises  on  the  prospectus  and  articles  of  association,  &c.,  it  is  a  questioQ 
for  the  jury  whether  those  documents  contained  fraudulent  misstatements 
which  materially  induced  the  defendant  to  take  the  shares.  Cleveland  Iron 
Co.  V.  Stephenson,  4  F,  &  F,  428,  Cockburn,  C.J,  See  also  Glamorganshire 
Iron,  d-c.  Co.  v.  Irvine,  supra;  Addie  v.  W.  Bank  of  Scotland,  L.  R,, 
1  H.  L.  Sc.  145  ;    Venezuela  liy.  Co.  v.  Kisch,  L.  P..,  2  H.  L.  99.     A  subscriber 


1108  Actiuns  by  and  against  Companies. 

of  the  memoranduin  of  association  is  liable  for  the  shares  for  vvhich  he 
subscribed,  althou2;h  induced  to  do  so  by  fraud  of  a  promoter.  Lurgaii's  (Ld.) 
case,  (1902)  1  Ch.  707. 

Innocent,  but  material,  misrepresentation  is  also  a  ground  for  repudiating 
shares.  One  way  in  which  this  may  arise  is,  that  the  memorandum  of  associa- 
tion of  the  compan}^,  when  formed,  does  not  correspond  with  the  prospectus  by 
which  the  shareholder  was  induced  to  take  shares,  or,  in  other  words,  that  the 
company  is  in  name  only,  the  same  as  that  in  which  the  defendant  agreed 
to  take  shares.  Stewart's  case,  L.  K.,  1  Ch.  574 ;  Webster's  case,  L.  R., 
2  Eq.  741 ;  Doivnes  v.  Ship,  L.  R.,  3  H.  L.  343  ;  see  further  Karberg's  case, 
(1892)  3  Ch.  1,  C.  A.  The  various  cases  in  which  rescission  of  the  contract 
to  take  shares  will  be  granted  on  the  ground  of  misrepresentation  were 
considered  in  L7jnde  v.  Anglo-Italian  Hemp  Spinning  Co.,  (1896)  1  Ch.  178. 
But  the  shareliolder  must  use  reasonable  diligence  in  making  himself 
acquainted  with  the  contents  of  the  memorandum  of  association,  and  he 
must  on  discovering  the  variance  repudiate  the  shares  at  the  earliest  possible 
time ;  he  will  otherwise  be  taken  to  have  acquiesced  in  the  variance,  Oakes 
V.  Turquand,  L.  E.,  2  H.  L.  325 ;  Lawrence's  case ;  Kincaid's  case,  L.  R., 
2  Ch.  412;  Wilkinson's  case,  Id.  536;  Peel's  case,  Id,  674;  Wliitc/iouse's 
case,  L.  R.,  3  Eq.  790 ;  Taite's  case,  Id.  795.  So  where  the  company 
was  formed  for  working  a  mine,  represented  to  the  directors  and  believed 
by  them  to  be  a  valuable  mine  in  full  operation,  and  it  proved  worthless, 
and  had  ceased  to  be  woi'ked  before  the  prospectus  issued,  and  the  directors 
rescinded  the  contract  for  the  mine  and  proceeded  to  purchase  another,  it 
was  held  that  a  shareholder,  wh(.>  had  taken  shares  on  the  faith  of  the 
prospectus,  was  entitled  to  be  relieved  from  his  liability.  lieese  Eiver 
Co.  V.  Smith,  L.  R.,  4  H.  L.  64 ;  see  also  Neio  Brunswick  &  Canada  By. 
Co.  V.  Muggcridge,  4  Drew.  686 ;  30  L.  J.,  Ch.  242.  But,  a  mere  exaggera- 
tion in  the  statements  in  the  ]irospectus  is  not  sufficient  for  this  purpose ; 
Denton  v.  Macneil,  L.  R.,  2  Eq.  352  ;  and,  an  innocent  misrepresentation 
must,  in  order  to  constitute  a  defence  to  an  action  for  calls,  be  "such 
as  to  show  that  there  is  a  complete  difference  in  substance  between  what 
was  supposed  to  be  and  what  was  taken,  so  as  to  constitute  a  failure  of 
consideration."  Panama,  &c.  R.  Mail  Co.  v.  Kennedy,  L.  1!.,  2  Q.  B.  580, 
587.  And  in  this  point  it  differs  materially  from  a,  fraudulent  misrej  re- 
sentation.  Vide  ante,  \i.  614.  See  also  Jackson  v.  Turquand,  L.  R., 
.4  H.  L.  305. 

As  to  defence  of  a  fraudulent  arrangement  between  the  defendant  and 
the  company  as  to  shares,  see  Odessa  Tramways  Co.  v.  Mendel,  8  Ch. 
D.  235.  J  ' 

When  a  shareholder  had  been  induced  to  take  shares,  by  a  prospectus 
which  was  "deemed  fraudulent,"  by  reason  of  nondisclosure  of  contracts  as 
required  by  the  Cos.  Act,  1867,  s.  38,  vide  ante,  p.  847,  that  section  gave 
him  an  action  for  false  misrepresentation  against  the  promoters,  &c.,  who 
issued  it,  only,  and  did  not  entitle  liim  to  have  his  name  removed  from  the 
register.  Cover's  case,  1  Ch.  D.  182  ;  Sullivan  v.  Mitcal/e,  5  C.  P.  D.  455, 
465,  per  Baggallay,  L.J.  It  did  not,  therefore,  afford  a  defence  to  an  action 
for  calls;  nor  does  the  Directors  liiability  Act,  1890,  ante,  p.  846.  Nor  it 
would  seem  does  the  Cos.  Act,  1900,  s.  10,  ante,  p.  847. 

Infancy.']  An  infant,  in  whom  shares  in  a  joint  stock  or  railway 
company  have  vested  either  by  contract  or  purchase  or  devolution,  becomes 
thereby  the  possessor  of  an  interest  analogous  to  an  interest  in  a  real  estate, 
and  he  so  continues  until  rei)udiation  either  during  infancy,  or  within  a 
reasonable  time  after  he  has  come  of  age.  Lumsden's  case,  L.  R.,  4  Ch.  31  ; 
see  also  cases  therein  cited.     Hence  a  simple  defence  of  infancy  is  insufficient 
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ill  ail  action  fur  calls,  unless  it  also  sliuw  that  the  interest  is  divested  l)y  such 
repudiation.  ^V.  IF.  By.  Co.  v.  M'Michad,  5  Exch.  Ill,  IL'O  ;  Dublin  dc 
Wk/doni  Uy.  (Jo.  V.  Black,  8  Exch.  181 ;  22  L.  J.,  Ex.  94.  See  further, 
EbhetCa  case,  L.  K.,  5  Ch.  302  ;  MitchelVs  case,  L.  ]{.,  9  Eq.  3G3 ;  Bakers 
case,  L.  It.,  7  Ch.  115.  In  such  an  action,  the  evidence  will  depend  on  the 
allegation  traversed  by  the  plaintill  in  his  reply. 

Liinitalions,  Stalate  r//'.]  By  sects.  16,  75  {ante,  ]>.  1104),  liability  tc 
pay  calls  is  in  the  nature  of  specialty,  and  the  period  of  limitation  is  there- 
fore 20  years;  3  &  4  VV.  4,  c.  42,  s.  3,  ante,  p.  721;  and  see  cases  cited 
ante,  p.  G79. 

Set-off.']  A  shareholder  in  a  limited  company,  who  is  also  a  creditor  of 
the  comjiany,  is  not,  in  the  event  of  the  company  being  wound  up,  entitled 
to  set-oil' against  calls  made  on  him  either  the  debt  due  to  him  or  dividends 
that  may  thereafter  be  due  to  him  in  respect  thereof.     Grisseirs  case,  L.  R,, 

1  Ch.  528.  See  on  this  ease  Eo)  pte.  Mackenzie,  L.  R.,  7  Eq.  240,  215;  per 
Ld.  Romilly,  M.R.  See  also  Sankey  Brook  Coal  Co.  v.  Marsh,  L.  R.,  6 
Ex.  185;  and  Kent's  case,  39  Ch.  D.  259,  C.  A.  Even  although  the 
winding-u|)  is  voluntary.  In.  're  Whitehouse  <?■  Co.,  9  Ch.  D.  595  ;  see  also 
Black  &  Co.'s  case,  L.  R.,  8  Ch.  254.  The  decision  in  Jlriyhton  Arcade  Co. 
v.  Dowliny,  L.  it.,  3  C.  P.  184,  contra,  cannot  now  be  relied  ou.  See  2  Lindley 
on  Company  Law,  Gth  ed.  1033.  Nor  is  this  right  of  set-ofl'  given  by  the  J.  Act, 
1875,  s.  10,  ante,  p.  308.  In  re  Auriferous  Properties  Co.,  (1898)  1  Ch. 
691.  So,  against  calls  made  before  the  winding-ui>,  debts  then  due  from  the 
company  cannot  be  set-off.  Calisher's  case,  L.  R.,  5  T*]q.  214;  BarnetCs  case, 
L.  b'.,  19  Eq.  449. 

In  the  case  of  an  unlimited  company,  the  power  of  allowing  a  set-off  of 
debts  is  reserved  to  the  court  by  sect.  101.  So,  where  the  liability  of  the 
directors  or  manager  of  a  company,  otherwise  limited,  is  made  unlimited 
under  the  Cos.  Act,  18G7,  ss.  !,  5;  see  s.  0.  This  jiower  is,  however,  confined 
to  allowing  a  set-off  of  debts  against  calls  made  before  a  winding-up  order. 
Ex  jite.  Bramvhite,  48  L.  J.,  Ch.  463,  not  following  Gibbs  <fc  West's  case, 
L.  R.,  10  Eq.  312.  As  to  the  right  of  set-off  under  the  Joint  Stock  Companies 
Acts,  1856,  1857,  1858,  see  Garnet  &  Mosdey  Gold  Mininy  Co.  v.  Sutton, 
3  B.  &  S.  321 ;  32  L.  J.,  Q.  B.  47 ;  BarretCs  case  (No.  2),  4  D.  J.  &  S.  756  ; 
34  L.  J.,  Bky.  41. 

As  to  set-off  of  calls  to  a  claim  against  the  company  on  debentures,  see 
Ex  pte.  Mackenzie,  L.  R.,  7  Eq.  240;   Christie  v.  Taunton,  &c.   Co.,  (1893) 

2  Ch.  175. 

Action  for  refusiny  to  reyister  transfer  of  shares.']  The  transferor  of 
shares  may  sue  the  company  for  neglecting  to  register  his  transfer.  Skinner 
V.  City  of  London  Marine  Insur.  Cor.,  14  Q.  B.  1).  882,  C.  A.  As  to 
damages  recoverable,  vide  S.  C. ;  Tomkinson  v.  Balkis  Consolidated  Co., 
cited  post,  \x  1120.  See  further  Maynard  v.  Consol.  Kent  Collieries  Co., 
cited  ante,  pp.  222,  1103. 

Contracts.]  The  Cos.  Act,  1862,  contained  no  provision  as  to  how 
comi)anies  formed  under  it  were  to  enter  into  contracts ;  but  by  the  Cos. 
Act,  1867  (30  &  31  V.  c.  131),  s.  37,  contracts  on  behalf  of  any  company 
under  the  Cos.  Act,  1862,  •'  may  be  made  as  follows,  that  is  to  say,  (1.)  Any 
contract  which,  if  made  between  private  persons,  would  be  by  law  required 
to  be  in  writing,  and  if  made  according  to  English  law,  to  be  under  seal, 
may  be  made  on  behalf  of  the  conqnuiy  in  writing  under  the  common  seal  of 
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the  coinpauy,  and  such  contract  may  be  in  the  same  mannei-  varied  or 
discharged ;  (2.)  Any  contract  which,  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  may  be  made  on  behalf  of  the  company  in  writing, 
signed  by  any  person  acting  under  the  express  or  implied  authority  of  the 
companj-,  and  such  contract  may  in  the  same  manner  be  varied  or  dis- 
charged ;  (3.)  Any  contract  which,  if  made  between  private  persons,  would 
by  law  be  valid,  although  made  by  parol  only,  and  not  reduced  into 
writing,  may  be  made  by  parol  on  behalf  of  the  company  by  any  person 
acting  under  the  express  or  implied  authority  of  the  company,  and  such 
contract  may  in  the  same  way  be  varied  or  discharged  :  And  all  contracts 
made  according  to  the  provisions  herein  contained  shall  be  effectual  in 
law,  and  shall  be  binding  upon  the  company  and  their  successors  and 
all  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the 
case  may  be."  This  section  is  the  same  as  19  &  20  V.  c.  47,  s.  41, 
which  applies  to  companies  registered  vmder  that  act,  even  since  its 
repeal  by  the  Cos.  Act,  1862,  vide  ante,  p.  1096.  Prince  v.  Prince,  L.  R., 
1  Eq.  490. 

By  the  Cos.  Act,  1862,  ss.  8,  9,  a  limited  company  is  to  have  the  word 
"limited  "  as  the  last  word  in  its  name.  By  sect.  42,  any  director  or  officer 
of  such  a  company,  issuing  invoices,  &c.,  or  accejiting,  Ike,  a  bill  of  exchange, 
&c.,  without  the  name  mentioned  as  above,  is  made  personally  liable 
on  such  negotiable  instruments,  unless  they  are  paid  by  the  company. 
See  Penrose  v.  Martyr,  E.  B.  &  E.  498 ;  28  L.  J.,  Q.  B.  28,  decided  under 
19  &  20  V.  c.  47,  s.  31. 

By  sect.  47,  "  a  pronn'ssory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted  or  indorsed  on  behalf  of  any  com]iany  under  this 
act,  if  made,  accepted  or  indorsed  in  the  name  of  the  company  by  any  person 
acting  under  the  authority  of  the  company ;  or,  if  made,  accepted  or  indorsed 
by,  or  on  behalf,  or  on  account  of  the  company,  by  any  person  acting  under 
the  authority  of  the  company." 

Sect.  55  enables  any  com[>any  to  execute  deeds  by  power  of  attorney 
out  of  the  United  Kingdom ;  and  the  Cos.  Seals  Act,  1864  (27  &  28  V,  c, 
19),  gives  facilities  for  the  execution  abroad  of  deeds  of  the  company,  by  a 
special  seal. 

The  Cos.  Act,  1862,  does  not  confer  on  all  comjianies  incorporated  under 
it  the  power  of  issuing  negotiable  instruments:  such  a  power  exists  only 
where,  upon  a  fair  construction  of  tlie  memorandum  and  articles  of  associa- 
tion, it  ajijiears  that  it  was  intended  to  be  Cduferrcd.  In  re  Peruvian  Rys. 
Co.,  L.  1{.,  2  Ch.  ()17.  Wlierc  the  compaii}'^  lias  such  power,  and  represent 
that  they  have  exercised  it,  they  cannot  afterwards  set  up  any  informality  in 
the  execution  of  the  power.  Ex  pte.  Overend,  Qurney  &  Co.,  L.  R.,  4  Ch. 
460.  See  also  In  re  County  Assurance  Co.,  L.  R.,  5  Ch.  2S8 ;  and  Collie's 
Claim,  L.  ?u,  12  Eq.  246. 

A  contract  with  A.  to  act  as  foreman  of  the  works  of  a  company,  registered 
under  the  act,  signed  by  two  of  the  subscribers  to  the  memorandum  of 
association,  no  articles  having  been  filed  or  other  shares  allotted,  was,  in  the 
absence  of  evidence  to  the  contrary,  held  to  be  evidence  of  a  contract  binding 
on  the  company.  Totterdc.Jl  v.  Fareham  Blue  Brick,  cOc.  Co.,  L.  R.,  1  C.  P. 
674.  As  to  what  contracts  a  trading  company  could  enter  into  without  seal 
before  the  Cos.  Act,  1867,  ante,  p.  1109,  see  S.  of  Ireland  Colliery  Co.  v. 
Waddle,  and  other  cases,  ante,  jip.  1092  et  ser/. 

A  minute  of  a  contract  entered  in  a  book  and  signcil  by  the  chairman 
under  sect.  67,  ante,  p.  1007,  is  sufllcient  to  satisfy  tiie  Stat,  of  Frauds, -s.  4. 
Jones  V.  Victoria  Oraviny  Dock,2  Q.  B.  I).  314,  C.  A.  Sect.  67  gives  validity 
to  such  acts  only  as  are  done  prior  to  the  invalidity  of  the  appointment  of 
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the  directors,  S:c.,  belnj^  known.  //(  /'  Bn'<(ji'>rl  Old  Brewfry  C'«.,  L.  11., 
2  Ch.  191. 

Where  shareholders  fjermit  persons  to  be  de  facto  in  the  office  of  directors, 
tlie  comiiaiiv  is,  as  against  innocent  third  jiartics,  bound  by  the  acts  of  tliose 
))ersons.  jilahiniy  v.  Jlohifurd  Minintf  Ci>.,  L.  li.,  7  II.  L.  fSGO.  Sue  also 
Cuunli/  iif  (i/oucestn-  Bank  v.  Jludr)/  Mrrtlup;  <C:c.  Collurij  Co.,  ( IH'.tfj)  1  Ch. 
62y,  C.  A.  Given  cf'  Ashworth's  claim,  (1901)  1  Ch.  115,  C.  A.;  Du<:k\. 
Tower  (lalvaiiizlng  Co.,  (1901)  -  K.  I>.  .'514.  Persons  dealing;  hond/ide  with 
a  niana<;inj;  director  are  entitled  to  assume  tliat  he  has  all  the  powers  which 
he  purports  to  e.Xfrcise,  if  tliey  be  sucli  as  by  tlie  constitution  of  the  comiiany 
he  can  liave.  JBujijnslaff  v.  Bmvatt's  Wharf,  (189G)  2  Ch.  93,  C.  A.  A 
company,  having  jjowcr  to  enter  into  a  contract  ibr  tlie  purchase  of  goods,  is 
bound  by  sucli  contract,  although  the  g(i(xls  may  not  be  intended  to  be  used 
for  the  purjioses  of  the  company,  and  although  the  fact  may  be  known  to  the 
person  with  whom  the  contract  is  entered  into.  In  re  Cuntruct  C'orj)oration, 
L.  K.,  8  Eq.  14. 

A  contract  entered  into  by  the  directors,  which  is  idtra  vires  of  the 
company,  will  not  bind  the  company,  even  though  ratified  by  every  member 
of  the  company.  Biche  v.  Ashhuri/  By.  Carriage,  tfcc.  Co.,  L.  Tl,,  7  H.  L.  G53. 
The  company  can  by  an  ordinary  general  meeting  enter  into  a  contract  which, 
although  within  its  objects,  is  idtra  vires  of  the  directors.  Grant  v.  United 
Kinf/doin,  Switchhark  Bys.  Co.,  40  Ch.  D.  135,  C.  A.;  Irvine  v.  Union  Bank 
of  Australia,  2  Ap.  Ca.  3f)6,  J.  C.  As  to  what  constitutes  sufficient  ratifica- 
tion of  such  a  contract  by  the  individual  members  of  the  company,  see 
Phosphate  of  Lime  Co.,  v.  Green,  L.  E.,  7  C.  P.  43;  and  cases  cited  post, 
p.  1115.  A  company  registered  with  limited  liability  cannot  have  j^ower  to 
purchase  its  own  shares,  for  such  jtower  would  be  inconsistent  with  sects.  S,  12. 
Trevor  v.  Wliitworth,  12  Ap.  Ca.  409,  1).  P.  SemUe  secus,  where  the  liability 
is  unlimited.  In  re  JJirrour/h,  Ac.  Buildinf/  Soc.,  (1893)  2  Ch.  242.  Where 
the  articles  provide  that,  as  soon  as  3,000  shares  are  subscribed  for  and 
allotted,  the  members  should  be  associated  for  the  objects  of  the  company, 
the  company  have  no  power  to  enter  into  a  contract  until  the  3,000  shares 
have  been  allotted.     Peirce  v.  Jersey  Watcrivorks  Co.,  L.  R.,  5  Ex.  209. 

The  promoter  P.  could  not  at  law  sue  a  company,  after  its  incorporation, 
for  pieliminary  expenses  incurred  by  him  in  the  establishment  of  the  company, 
even  though  the  articles  of  association  of  the  comjiany  provide  that  such 
expenses  shall  be  defrayed  by  the  company ;  for  P.  is  not  a  party  to  the 
articles,  and  the  company  could  not  l)c  liable  by  i-atification,  as  it  did  not 
exist  at  the  time  the  work  was  done.  Mclhadu  v.  Porto  Alet/re  By.  Co., 
L.  R.,  9  C.  P.  503  ;  following  Kelner  v.  Baxter,  L.  R.,  2  C.  P.  174,  cited 
ante,  p.  563.  See  also  Pritchard''s  case,  L.  R.,  8  Ch.  956 ;  Eley  v.  Positive, 
lie.  Assur.  Co.,  1  Ex.  D.  20,  88,  C.  A.  ;  Prowne  v.  La  Trinidad,  37  Ch.  D. 
1,  C.  A.  So  where  a  contract  has  been  made  between  A.  and  P.  on  behalf  of 
the  intended  comjiany,  the  company  when  formed  cannot  ratify  it,  so  as  to 
be  bound  thereby  to  A.  N.  Sydney,  Ac.  Co.  v.  lliygins.  (1899)  A.  C.  263, 
J.  C. ;  In  re  Empress  Engineering  Co.,  16  Ch.  D.  125,  C.  A. ;  nor  for  woik 
done  by  other  persons  on  P.'s  retainer.  In  re  Botlierham  Alum,  Ac.  Co.,  25 
Ch.  D.  103,  C.  A  ;  In  re  English,  Ac.  Produce  Co.,  (1906)  2  Ch.  434,  C.  A. 
And  even  although  the  company  liave  adopted,  and  derived  benefit  from,  the 
services  of  P.,  they  will  not  be  liable  to  ])aj^  him  therefor ;  S.  C. ;  In  re  Ilerefoi-d, 
Ac.  Engineering  Co.,  2  Ch.  D.  621,  624.  See  further  In  re  Northumberland 
Avenue  Hotel  Co.,  ."iS  Ch.  D.  16,  C.  A. ;  and  Howard  v.  Patent  Ivory  Manufac- 
turing Co.,  38  Ch.  D.  156 ;  Bagot,  Ac.  Tyre  Go.  v.  Clipper,  Ac.  Tyre  Co., 
(1902)  1  Ch.  146,  C.  A. ;  and  Natal  Land,  Ac.  Co.  v.  Pauline  Colliery,  Ac. 
Syndicate,  (1904)  A.  C,  J.  C.  A  company  may  by  its  directors  bind  itself 
by  a  contract  with  themselves  as  promoters  if  all  mateiial  facts  are  disclosed. 
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Salomon  v.  Salomon  &  Co.,  (1897)  A.  C,  22  D.  P. ;  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A. 

By  the  Cos.  Act,  1900,  s.  6,  a  company  cannot  commence  business 
or  exercise  its  borrowing  powers  until  certain  conditions  have  been  fulfilled. 
Id.  (1),  of  which  the  certificate  of  the  registrar  of  Joint  Stock  Com- 
panies shall  be  conclusive  evidence ;  Id.  (2).  Any  contract  made  by  a  com- 
pany before  the  date  at  which  it  is  entitled  to  commence  business  shall  be 
provisional  only,  and  shall  not  be  binding  on  the  company  until  that  date,  and 
on  that  date  it  shall  become  binding."  Id.  (3).  But  this  section  does  not 
apply  to  any  company  where  there  has  been  no  invitation  to  the  jDublic  to 
subscribe  for  its  shares.  Id.  (7).  In  the  cases  in  which  it  applies  the  company 
cannot  be  made  liable  in  contract  until  it  has  become  entitled  to  commence 
business.     Jenkins'  Claim,  (1906)  2  Ch.  390. 

The  compariy  may,  in  general  meeting,  authorize  payments  if  they  are 
made  honufide,  within  the  scope  of  the  company's  business,  and  reasonably 
incidental  to  carrying  on  that  business  for  the  company's  benefit,  although 
they  could  not  legally  be  enforced ;  Henderson  v.  Bank  of  Australasia,  40 
Ch.  D.  170 ;  and  so  may  the  directors.  Taunton  v.  Royal  Insur.  Co.,  2 
H.  &  M.  135 ;  33  L.  J.,  Ch.  406.  As  to  authority  of  a  general  manager  to 
make  a  promissory  note  on  behalf  of  the  company,  see  Sinipson''s  claim,  36 
Ch.  D.  532.  The  liability  in  our  courts  of  a  shareholder  in  respect  of  the 
contracts  of  the  companj'  cannot,  in  the  absence  of  express  authority  by  him 
to  pledge  his  credit,  be  extended  by  the  law  of  the  foreign  country  in  which 
it  trades.     Risdon  Iron,  &c.  Works  v.  Furness,  (1906)  1  K.  B.  49,  C.  A. 

By  the  Cos.  Act,  1862,  s.  43,  the  company  is  to  "  keep  a  register  of  all 
mortgages  and  charges  specifically  affecting  property  of  the  company,"  but 
the  security  is  not  invalidated  by  non-registration.  Wright  v.  Morton,  12 
Ap.  Ca.  371  D.  P.  The  Cos.  Act,  1900,  s.  14,  requires  the  filing  with  the 
registrar  of  certain  mortgages  created  by  the  company  on  or  after  Jan.  1st,  1901, 
within  21  days  after  their  creation,  otherwise  they  are  void  against  the  liquidator, 
and  any  creditor  of  the  company,  so  far  as  regards  any  security  on  the  company's 
property.     See  the  section  and  cases  thereon,  cited,  iwst,  pp.  1215,  1216. 

Set-off  and  counter-claim.']  In  an  action  by  a  company,  in  course  of 
compulsory  winding-up,  for  a  debt,  the  defendant  may  under  J.  Act,  1875, 
s.  10,  ante,  p.  308,  set  up  by  way  of  counter-claim,  a  claim  for  unliquidated 
damages.  Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  C.  A. ;  9 
Ap.  Ca.  434,  D.  P.  That  section  extends  the  Bankruptcy  Eules  with  regard 
to  mutual  credits  and  dealings,  to  claims  that  are  within  the  Cos.  Act,  1862, 
s.  158.  Eberles  Hotels,  &c.  Co.  v.  Jonas,  18  Q.  B.  D.  459,  C.  A.  But  it  only 
applies  to  claims  on  each  side  which  result  in  pecuniary  liabilities.  S.  C. 
Thus  a  debt  due  from  the  plaintiff  company  cannot  be  counter-claimed 
against  a  claim  by  it  in  an  action  of  detinue.  S.  C.  See  ///  re  Mid-Kent 
Fruit  Factory,  (1896)  1  Ch.  567.  The  rights  of  the  parties  are  in  general 
fixed  at  the  time  of  the  winding-up.  Ince  Hall  Rolling  Mills  Co.  v.  Douglas 
Forge,  8  Q.  B.  D.  179.  Thus,  in  an  action  by  a  company,  fi)r  the  price 
of  unascertained  goods,  supplied  by  the  company  after,  but  in  pursuance  of  a 
contract  entered  into  before,  the  commencement  of  the  winding-up,  a  debt  due 
from  the  plaintiffs  to  the  defendant  prior  to  that  event  cannot  be  set-oft".  S.  C. 
But  where,  in  pursuance  of  a  contract  entered  into  before  the  commencement 
of  the  winding-up,  a  sum  of  money  becomes  payable  by  the  company,  after 
that  event,  it  may  be  set-off  against  a  debt  due  to  the  company  before  the 
winding-up.  Lee  and  Chapman's  case,  30  Cli.  D.  216,  C.  A.;  Sovereign  Life 
Assur.  Go.  V.  Dodd,  (1892)  2  Q.  B.  57.'*.,  C.  A.  Notice  of  the  existence 
of  debentures  of  the  company  as  a  floating  security  on  all  its  property,  at  the 
time  a  debt  due  to  the  company  was  contracted,  does  not  [)revt!iit  a  set-off 
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a-j;aiust  sticli  debt,  liiggirstaff  v.  UoivnWs  Wharf,  (1890)  2  Ch.  93,  C.  A. 
Sect.  10  applies  to  any  company  in  liquidation ;  A'.r  jite.  Theijs,  2")  Ch.  D. 
591,  per  Ld.  Selborne,  ('. ;  until  it  is  shown  to  be  solvent. 

Action  fnr  misrcpysrnlaiioii.^  A  shareholder  cannot,  so  hmj:;  as  ho  retains 
his  shares,  maintain  an  action  tor  damages  a<:,'ainst  the  rompamj,  for  inducing 
him  to  take  the  shares,  by  fraudulent  misrepresentations,  his  only  remedy 
being  the  rescission  of  the  contract  ;  Tennent  v.  City  of  (Ihinfjov}  Jiauk,  \  Ap 
Ca.  015,  1^.  P. ;  Ihmhhivorth  v.  Id.,  5  k\\  Ca.  317,  D.  P.  ;  and  where,  owing 
to  the  winding-up  of  the  company,  it  was  impossible  for  the  shareholder  to 
place  himself  and  the  company  in  the  same  position  as  they  were  in  firior  to 
his  taking  the  shares  he  cannot  repudiate  his  shares  on  the  ground  of  fraud, 
whether  the  winding-up  is  compulsory;  S.  C. ;   Oakes  v.    Turqimnd,  L.  [{., 

2  H.  L.  325;  or  under  tlie  supervision  of  the  court;  liurgess's  case,  15  Ch.  I). 
507;  or  voluntary ;  Stone  v.  City  and  County  Bank,  3  C.  P.  D.  282,  C.  A.  ; 
unless  before  that  event  he  had  repudiated  his  shares,  and  had  taken  active 
steps  to  bo  relieved  from  his  liability ;  Rosa  v.  Estates  Investment  Co.,  L.  ]{., 

3  Ch.  082;  or  there  was  some  agreement  with  the  company,  which  dispensed 
with  the  necessity  of  proceedings  being  taken  by  the  particular  shareholder. 
PavAe's  case,  L.  R.,  4  Ch.  497;  McNeiirs  case,  L.  R.  10  Eq.  503.  See  also 
Ashley's  case,  L.  R.,  9  Eq.  203,  and  In  re  Scottish  Petroleum  Co.,  23  Ch.  D. 
413,  C.  A.,  where  the  previous  cases  are  collected  and  considered.  A  counter- 
claim for  relief,  in  an  action  for  calls,  may  be  suflicient.  Whiteley's  case, 
(1900)  1  Ch.  305,  C.  A.  The  same  principle  applies  where  unpaid  shares  have 
been  allotted  to  A.  instead  of  fully  ]iaid-up  shares  as  agreed  with  him  by  the 
company;  A.  cannot  claim  against  the  company  for  this  breach  of  contract 
while  he  retains  the  shares,  nor  rc]Hidiate  them  after  the  winding-up.  In  re 
Addlestone  lAnoleum  Co.,  37  Ch.  D.  191,  C.  A. 

Action  hy  company  against  its  directors.']  "  Directors  of  a  company  acting 
within  their  powers,  and  with  reasonable  care,  and  honestly  in  the  interest  of 
the  company,  are  not  personally  liable  for  losses  which  the  company  may  sufler 
l)y  reason  of  their  mistakes  or^errors  in  judgment."  Lagunas  Nitrate  Co.  v. 
Lagunas  Co.,  (1899)  2  Ch.  392,  422,  jm-  Lindle}-,  M.R.,  following  Overend, 
Oarney  &  Co.  v.  Gihb,  L.  R.,  5  H.  L.  480.  As  to  the  protection  of  the 
Statutes  of  Limitation  in  an  action  against  directors  for  innocently  mis- 
applying the  property  of  the  company,  vide  ante,  p.  080. 

Service  of  notices.}  By  sect.  02,  "any  summons,  notice,  order  or  other 
document  required  to  be  served  iqmn  the  company,  may  be  served  by 
leaving  the  same,  or  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  the  comjiany,  at  their  registered  office," 

By  sect.  03,  "  any  document  to  be  served  by  post  on  the  compan}'',  shall  be 
posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due  course 
of  delivery  within  the  period  (if  any)  prescribed  for  the  service  thereof;  and 
in  jiroving  service  of  such  document  it  shall  be  sufficient  to  prove  that  such 
document  was  properly  directed,  and  that  it  was  put  as  a  i)repaid  letter  into 
the  post  office." 

Where  II.  is  secretary  to  two  companies,  as  to  when  notice  to  him  as 
secretary  of  one  companj*  is  also  notice  as  secretary  of  the  other,  see  Deep  Sea 
Fishery  Cos.  claim,  ante,  p.  381. 

By  sect.  04,  "any  summons,  notice,  order  or  proceeding  requiring  authenti- 
cation by  the  company  may  be  signed  by  any  director,  secretary,  or  other 
authorized  officer  of  the  company,  and  need  not  be  under  the  common  seal  of 
the  com])any,  and  the  same  may  be  in  writing  or  in  print,  or  partly  in  writing 
and  partly  in  |>rint."' 
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By  Sch.  1,  Table  A,  vide  ante,  p.  1099,  n.,  CI.  (110),  "a  notice  may  be 
given  by  the  company  to  any  member,  either  personally  or  by  sending  it 
tlirousli  the  post  in  a  prepaid  letter,  addressed  to  such  member  at  his  registered 
address  or  (if  he  has  no  registered  address  in  the  United  Kingdom)  at  the 
address,  if  any,  -within  the  United  Kingdom  8iii)iDlied  by  him  to  the  company 
for  the  giving  of  notices  to  him."  CI.  (Ill)  regulates  the  giving  of  notices  to 
other  members  ;  CI.  (112),  to  the  first  named  joint  holder  ;  and  CI.  (Ho),  in  the 
case  of  the  death  or  bankruptcy  of  a  member;  and  by  CI.  (115),  "any  notice 
if  given  by  post,  shall  be  deemed  to  have  been  served  at  the  time  when  the 
letter  containing  the  same  is  put  into  the  post-ofiice;  and  in  proving  the 
giving  of  the  notice  it  shall  be  sufficient  to  prove  that  the  letter  containing 
the  notice  was  properly  addressed  and  put  into  the  post-office."  These  clauses 
only  apply  to  notices  within  the  ordinary  business  of  the  company,  and  not  to 
the  service  of  notice  of  facts,  which  would  entitle  the  shareholder  to  repudiate 
his  shares.     In  re  L.  &  StaffordsJiire  Fire  Insur,  Co.,  24  Ch.  D.  149. 

A  third  mode  of  service,  by  leaving  the  notice  at  the  registered  abode  of  the 
shareholder,  is  allowed  by  the  19  &  20  V.  c.  47,  Sch.  Table  B,  CI.  (85)  ;  and 
Table  A  of  the  present  act  does  not  apply  (see  sect.  17G)  to  companies  formed 
and  registered  under  the  repealed  Joint  Stock  Compaiaies  Acts ;  and  as  to 
those  registered  under  the  19  &  20  V.  c.  47,  Table  B  of  that  act  is  still  in 
operation  (see  sect.  205,  ante,  p.  1096). 

Official  liquidators.']  Official  liquidators,  appointed  under  the  act,  have 
power,  with  the  sanction  of  the  court  (sect.  95)  amongst  other  things,  to  bring 
or  defend  any  action,  suit,  or  other  legal  proceeding,  in  the  name  and  on 
behalf  of  the  company.  In  the  absence  of  fraud,  mala  fides,  or  personal 
misconduct,  an  action  for  damages  will  not  he  against  him  ])ending  the 
liquidation  by  a  creditor  or  contributory,  for  delay  in  payino;  his  debt  or 
proportion  of  surplus  assets.  Knoiules  v.  Scott,  (1891)  1  Ch.  717.  But  after 
the  dissolution  of  the  company  he  is  liable  in  damages  to  unpaid  creditors  if  by 
reason  of  his  negligence  their  debts  have  not  been  paid.  Fulsford  v.  Devenish, 
(1903)  2  Ch.  625.  As  to  the  personal  liability  of  an  official  liquidator  for  a 
rent-charge,  see  Graham  v.  Edge,  20  Q.  B.  D.  683,  C.  A.,  cited  ante,  p.  333. 

3.  Con-qmnies  registered  under  the  Joint  Stock  Companies  Act,  1844 
(7  tfc  8  F.  c.  110). 

This  act  is  repealed  {ante,  p.  1084),  but  m)t  as  to  the  incorporation  of 
companies  registeied,  and  liabilities  incurred  under  it,  and  the  folluwing  cases, 
&c.,  may  still  be  useful.  As  to  the  effect  on  this  act  of  the  several  enactments 
prior  to  the  Comjmnies  Act,  1862,  see  In  re  Dank  of  London,  &c.  Insurance 
Association,  L.  R.,  6  Ch.  421. 

Companies,  when  completely  registered  under  7  &;  8  V.  c.  110,  became  only 
quasi  incorporated  for  the  jjurposes  specified  in  the  act.  The  deed  of  settlement 
must  contain  certain  provisions  in  order  to  entitle  tlie  conipanj^  to  registration; 
but  when  a  certificate  of  complete  registration  has  been  given  by  the  registrar, 
the  certificate  is  evidence  that  the  needful  provisions  are  inserted  in  the 
settlement,  and  the  conditions  f(dfilk'd,  which  entitle  the  company  to  such 
certificate ;  sect.  7.  In  the  absence  of  evidence  to  the  contrary,  the  above 
certificate,  and  copies  of  tlie  return  made  half-yearly  to  the  registrar  of  all 
transfers  of  shares  and  changes  in  the  shareholders,  are  admissible  in  evidence 
without  proof  of  signature  or  seal  of  oilice;  sect.  15;  and  certified  copies  or 
extracts  of  all  returns  and  deeds  registered  sliall  be  received  without  jjroof  of 
signature  or  seal  ;  sect.  18.  The  certificate  of  the  registration  of  a  jt)int-stock 
company,  under  the  hand  of  the  assistant  registrar,  is  admissible  in  evidence, 
without  any  allegation  in  the  certificate,  or  proof,  alitinde,  of  the  absence  of 
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the  registrar,  although,  by  sect.  19,  the  assistant  registrar  is  only  emiKjwered 
to  act  in  the  absence  of  his  principal.  Baker  v.  Cat-c,  1  U.  ifc  N.  071 ;  'J6 
L.  J.,  Ex.  190. 

Actions  for  calls.']  Sect.  55  provides  for  the  recovery  of  calls.  The 
company  maj'  sue,  for  the  instalment  due,  in  an  action  of  debt;  and  in  the 
statement  of  claim  it  is  enough  to  state  that,  at  the  commencement  of  the 

suit,  the  defendant,  as  holder  of shares  in  the  company,  was  indebted  to 

the  company  in  the  sum  of for  instalments  of  capital  due  and  payable  iu 

respect  of  the  shares,  and  that  defendant  has  not  paid  it;  and  if  on  the  trial 
it  shall  be  proved  that  the  defendant  was  holder  of  any  share  when  the 
instalment  became  due,  the  company  shall  recover  it,  with  interest  at  5  per 
cent,  from  the  day  it  became  due. 

On  the  trial  tiiu  plaintill"  must  prove  that  the  defendant  is  a  shareholder. 
This  may  be  by  a  certitied  copy  of  the  registered  list  of  subscribers;  Turner 
V.  Metropolitan  Live  Stock  Co.,  2  Exch,  567 ;  or  of  the  returns  of  transfers 
made  under  sect.  18,  cited  ante,  p.  111-t;  or  by  proof  that  he  has  received 
dividends,  or  otherwise  acted  as,  or  claimed  to  be,  a  shareholder,  in  which  case 
the  books  of  the  company,  duly  kept,  Avill  lie  evidence  against  him  of  the 
numl)er  of  shares.     Maguire's  case,  3  D.  G.  (fc  Sm.  31. 

In  an  action  for  calls  the  j)laintitf  may  prove  the  registration  of  the 
company,  if  denied,  without  j)roducing  its  certificate  of  registration.  Agri- 
cultural Cattle  Insurance  Co.  v.  Fitzgerald,  It)  Q.  B.  432  ;  20  L.  J.,  Q.  B. 
244.  If  in  such  an  action  the  company's  deed  of  settlement  be  produced  in 
evidence  to  prove  the  defendant  to  be  a  shareholder,  and  therefore  liable 
under  sect.  55  of  the  act,  the  deed  is  available  for  this  pur[)osc,  tliough  it  may 
appear  that,  since  execution  by  the  defendant,  the  name  of  a  shareholder, 
subscribed  before  that  of  the  defendant,  has  been  erased,  and  the  erasure  not 
accounted  for.  S.  C.  It  is  no  defence  that  the  company's  settlement  deed 
did  not  comply  with  the  conditions  imposed  by  the  act;  the  registrar's 
certificate  is,  for  the  purjioses  of  such  action,  conclusive.  Baniuen  Iron  Co. 
V.  Barnett,  8  C.  B.  406;  Re  Independent  Assurance  Co.,  1  Sim.  N.  S.  47 ;  20 
L.  J.,  Ch.  30 ;  ]}er  Kolfe,  V.-C.  As  to  the  validity  of  an  irregular  transfer  of 
shares,  see  Murray  v.  Bush,  L.  R.,  6  H.  L.  37. 

An  arrangement  made  with  a  sliareholder  for  his  retirement  from  the 
company,  by  the  directors,  beyond  the  scope  of  the  deed  of  settlement, 
will  become  valid  if  ratified  by  every  individual  member  of  the  company. 
Evans  v.  Stnallcomhc,  L.  R.,  3  11.  L.,  249;  sec  also  Spackman  v.  Evans,  Id. 
171,  and  Houldsworth  v.  Evans,  Id.  263.  As  to  what  constitutes  sutlicient 
ratification  of  such  a  contract,  vide  S.  CC.  As  to  what  compromise  is 
within  the  powers  of  the  directors,  vide  S.  CC,  and  Dixon  v.  Evans,  L.  R.,  5 
11.  L.  606. 

Contracts.]  As  to  general  contracts  under  sect.  41,  although  the  statute 
or  a  deed  of  settlement  may  restrict  the  powers  of  the  directors,  it  is  not 
necessary  for  a  plaintiff  who  sues  the  companj-,  to  show  that  the  contract  was 
conformable  to  the  deed,  or  that  the  requirements  in  the  statute  were 
observed ;  the  ]iroof  of  irregularity  lies  on  the  defendants.  Smith  v.  Hull 
Glass  Co.,  8  C.  B.  668 ;  S.  C.,  11  C.  B.  897 ;  21  L.  J.,  C.  P.  106.  See  contra, 
Ridley  v.  Plymouth  Grinding  Co.,  2  Exch.  711  ;  but  in  the  latter  case  the 
contract  was  foreign  to  the  business  of  the  company. 

By  sect.  4~),  bills  of  exchange  and  lu'omissory  notes  (where  authorized  by 
deed  of  settlement  or  bye-law)  shall  be  made  or  accepted  liy  two  directors 
expressly  on  hehaJf  of  the  company,  and  countersigned  by  the  secretary  or 
other  api)ointed  ollicer;  and  indorsement  may  be  in  the  name  of  the  company 
by  an  authorized  officer.     On  such  a  bill  or  note  the  company  may  sue  or  be 
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aued  as  eftectively  as  in  tlie  case  of  a  contract  under  their  seal.  Under  this 
section,  if  a  bill  of  exchange  drawn  upon  a  joint  stock  company  be  accepted 
by  two  of  the  directors,  the  acceptance  is  void  as  against  the  company,  it  not 
"exjiressed  to  be  accepted"  by  them  "on  behalf  of  such  company,"  though 
the  section  does  not  contain  any  Avords  of  nidlification.  Halford  v. 
Cameron's,  &c.  By.  Co.,  16  Q.  B.  442 ;  20  L.  J.,  Q.  B.  160.  But  where  a  bill, 
drawn  upon  the  company  by  their  corporate  name,  and  sealed  with  their  seal, 
having  the  name  of  the  comj^any  circumscribed,  was  accepted  by  two  persons 
styling  themselves  directors  of  the  company  appointed  to  accept  the  bill,  and 
the  acceptance  was  countersigned  by  the  company's  secretary ;  held,  that  such 
acceptance  was  sufficiently  express.  IS.  C. ;  Edwards  v.  Id.,  6  Exch.  269. 
The  want  of  the  counter-signature,  required  by  sect.  45,  will  be  no  defence  to 
an  action  on  the  bill,  the  act  being  directory  only,  semhJe.  Agysv.  Nicholson, 
1  H.  &  N.  165;  25  L.  J.,  Ex.  348. 

By  sect.  46,  all  deeds  bearing  the  seal  of  the  company  shall  be  signed  by 
two  directors  at  least.  Where  the  seal  is  apparently  regular,  and  the  instru- 
ment good  on  the  face  of  it,  no  excess  of  authority  on  the  part  of  the  directors 
will  be  presumed;  and,  sembJe,  if  the  excess  be  unknown  to  the  obligee  at  the 
time,  and  if  there  be  no  fraud  or  irregularity,  such  excess  of  authority  (at  least 
in  a  matter  within  the  general  scope  of  the  company's  business)  will  be  no 
defence,  i?.  British  Bank  v.  Turquand,  5  E.  &  B.  248  ;  24  L.  J.,  Q.  B.  327; 
6  E.  &  B.  327 ;  25  L.  J.,  Q.  B.  317,  Ex.  Ch. ;  see  Ayar  v.  Athenmmi  Insur- 
ance Co.,  3  C.  B.,  N.  S.  725;  27  L.  J.,  C.  P.  05. 

Whether  and  for  what  purposes  a  party  contracting  with  a  company  is  to 
be  considered  as  affecttd  with  notice  of  the  contents  of  the  registered  deed 
of  settlement,  was  discussed  in  B.  British  Bank  v.  Turquand,  supra, 
and  the  cases  there  cited,  and  in  Greenwood's  case,  3  D.  M.  &  G.  459,  479 ;  23 
L.  J.,  Ch.  966,  973.  In  Balfour  v.  Ernest,  5  C.  B.,  N.  S.  601 ;  28  L.  J.,  C.  P. 
170,  it  was  treated  as  settled  law  that  a  person  contracting  with  a  registered 
company  must  be  assumed  to  know,  and,  semble,  is  bound  to  learn  what 
powers  are  conferred  on  the  directors  by  the  deed  of  settlement.  But  it  is 
observable  that  the  bill  of  exchange  there  sued  on  was,  plainly  and  to  the 
knowledge  of  the  plaintiif,  not  one  issued  for  the  ordinary  purposes  of  the 
company  as  such.  See  lurther  George  Whitechurch  v.  Cavanayh,  (1^02)  A.  C. 
117,  131. 

As  to  admissions  by  joint  stock  companies,  see  ante,  pp.  69,  70. 


4.  Companies  within  the  Companies  Clauses  Consolidation  Act,  1845, 
incorporated  hy  special  Acts. 

To  what  companies  the  act  ai'tplies.']  The  Companies  Clauses  Consolidation 
Act,  1845  (8  Ik  9  V.  c.  16),  s.  1,  enacts,  "That  this  act  shall  apjily  to  every 
joint  stock  company  which  shall,  by  any  act  which  shall  hereafter"  (8th  May, 
1845)  "  be  passed,  be  incorporated  for  the  purpose  of  carrying  on  any  under- 
taking :  and  this  act  shall  be  incorporated  with  such  act ;  and  all  the  clauses 
and  provisions  of  this  act,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  act,  shall  apply  to  the  company  which  shall  be  iucor- 
l)orated  by  such  act,  and  to  the  undertaking  for  carrying  on  which  such 
company  shall  be  incorporated,  so  far  as  the  same  shall  be  applicable  thereto 
respectively  ;  and  such  clauses  and  provisions,  as  well  as  the  clauses  and 
provisions  ot  every  other  act  which  shall  be  incorporated  with  such  act,  shall, 
save  as  aforesaid,  form  part  of  such  act,  and  be  construed  together  therewith 
as  forming  one  act."  Sect.  3.  The  interpretation  clause,  amongst  other 
things,  enacts,  that  the  woi'd  month  shall  mean  calendar  month;  the  expres- 
sion the  directors  shall  mean  "  the  directors  of  the  company,  and  shall  include 
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all  pcisiiiis  liavin;^  the  iliirction  ul'  tlie  undertaking,  whether  under  the  name 
ol'  <li recti irs,  managers,  cummitlee  of  management,  or  under  any  other  name  :  " 
Ihe  word  shartlioldcr  sliall  mean  "shareholder,  proprietor,  or  member  of  the 
Company ;  and  in  referring  to  any  such  shareholder,  expressions  properly 
applicable  to  a  jHjrson  shall  be  held  to  apply  to  a  corporation; "  and  the 
expression  the  secretary  shall  include  the  word  clerk. 

The  reported  cases  on  this  act  are  ])rinciiially  upon  railway  acts. 

The  Cos.  Clauses  Act,  1803  (20  h  27  V.  c.  UH),  contains  certain  general 
clauses  jireviously  usually  inserted  in  the  special  act,  as  to  cancellation  and 
surrender  of  shares,  the  creation  of  additional  capital,  debenture  stock,  and 
the  change  of  name.  This  act  has  been  amended  by  the  Cos.  Clauses  Act, 
1809  (3li  it  33  V.  c.  48). 

Notice  of  action.]  Some  railway  and  other  similar  companies  are  entitled 
to  notice  of  action  under  tlie  act  by  wiiich  they  are  incorporated,  for  things 
done  in  pursuance  of  their  act.  It  would  seem  that  actions  brought  against 
them  for  acts  done  in  the  course  of  carrying  on  their  business  are  not  within 
50  &  57  V.  c.  01,  post,  p.  1131 ;  see  A.-G.  v.  Margate  Pier  &  JIarhour 
Co.,  post,  p.  1132,  and  hence  fcuch  notice  is  still  requisite.  Vide  post,  pp.  1143 
et  scq.  The  absence  of  notice  must  be  pleaded  s[iecially,  and  statutable  pow  er 
to  show  it  under  a  general  defence  is  not  now  usually  given  to  such  companies. 
The  defence  must  show  that  the  action  falls  within  the  class  described  in  the 
statute.  Garton  v.  Gt.  W.  Bij.  Co.,  P].  B.  &  E.  846;  28  L.  J.,  Q.  B.  321, 
Ex.  Ch.  Where  "  a;/?/ perso/t "  acting  in  pursuance  of  the  act  was  entitled 
to  notice  of  action,  it  was  held  that  the  company  was  included  in  the  word 
person.  Boyd  v.  Croydon  By.  Co.,  4  N.  C.  669.  By  a  railway  act  no 
action  was  to  be  brought  for  anytliiug  done  or  omitted  to  be  done  in  pursu- 
ance of  the  act,  or  in  tlie  execution  of  the  powers  or  authorities  given  by  the 
act,  unless  20  days'  previous  notice  in  writing  should  be  given  ;  the  company, 
contrary  to  tlie  jirovisions  of  the  act,  made  excessive  charges  for  the  carriage 
of  goods,  and  claimed  and  received  tlie  amount  of  such  charges  from  the 
plaintiff;  held,  that  in  an  action  for  money  had  and  received,  brought  to 
recover  back  the  sums  so  extorted,  the  company  was  entitled  to  a  notice  of 
action.  Kent  v.  Gt.  W.  By.  Co.,  3  C.  B.  714.  But  in  the  case  of  a  like 
})rovision,  where  an  action  was  brought  against  a  railway  company,  in  its 
capacity  of  carrier,  for  an  injury  to  the  plaintiff  whilst  he  was  a  passenger 
on  the  railway,  it  was  held,  that  no  notice  of  action  was  necessary,  although  for 
the  purpose  of  showing  that  the  accident  occurred  from  a  speed  which  Avas 
improper  under  the  circumstances,  evidence  was  given  of  the  defective  state 
of  the  rails,  which  it  was  contended  was  an  omission  in  some  of  the  works 
authorized  by  the  act.  Carpue  v.  L.  &  Brighton.  By.  Co.,  5  Q.  B.  747.  And 
the  same  had  been  held,  where  the  company's  act  had  similar  enactments, 
in  an  action  against  a  railway  company  for  not  safely  carrying  some 
horses  on  the  railway.  Palmer  v.  Gd.  Junction  By.  Co.,  4  M.  &  W.  749. 
This  and  the  preceding  case  were  decided  on  the  ground  that  the  companies 
were  not  under  their  acts  compelled  to  be  carriers  but  became  such  by  volun- 
tary election.  Lyles  v,  Southend-on-Sea  Cor.,  (1905)  2  K.  B.  1,  17  21,  per 
Yaughan  Williams  and  Stirling,  L.JJ. 

W'iiere  the  notice  is  to  be  served  under  the  Railway  Clauses  Consolidatiou 
Act,  1845  (8  &  9  V.  c.  20),  s.  138,  which  authorizes  a  notice  to  be  left  at  or 
sent  by  post  directed  to  the  principal  ollice,  or  one  of  the  principal  oflices  of 
the  company,  a  subordinate  olFice,  however  great  the  trallic  at  the  station 
attached  to  it,  is  not  a  principal  office,  when  there  is  another  at  which  the 
central  government  of  the  railway  is  carried  on,  and  where  the  secretary  and 
IM'incipal  officers  are  usually  to  be  found.  Garton  v.  Gt.  W.  By.  Co.,  E.  B. 
&  E.  837 ;  27  L.  J.,  Q.  B.  375.      See  also  Le  Tailleur  v.  S.  E.  By.  Co.,  3 

D  I)  2 
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C.  P.  D.  18.     This  section  is  identical  in  terms  with  Id.  c.  16..  s.  135,  cited 
post,  p.  1127. 

Defence  of  tender  of  amends  in  actions  against  railway  covipanies.']  By 
the  Eailways  Clauses  Consolidation  Act,  1845  (8  &  9  V.  c.  20),  s.  139,  "  if 
any  party  shall  have  committed  any  irregularity,  trespass,  or  other  wrongful 
proceeding,  in  the  execution  of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  or  by  virtue  of  any  power  or  authority  thereby  given,  and  if  before 
action  brought  in  respect  thereof  such  party  make  tender  of  sufficient  amends  to 
the  party  injured,  such  last-mentioned  party  shall  not  recover  in  any  such 
action ;  and  if  no  such  tender  shall  have  been  made,"  the  defendant  may  pay 
money  into  court. 

Defence  of  lien  for  tolls.]  This  is  given  in  certain  cases  to  railway 
companies,  by  the  8  &  9  V.  c.  20,  s.  97,  cited  ante,  p.  984. 

Register  of  shareholders.]  By  8  &  9  V.  c.  16,  s.  8,  "  Every  person 
who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the  capital 
of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the 
companj',  and  whose  name  shall  have  been  entered  on  the  register  of 
shareliolders  hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the 
company." 

Sect.  9.  "  The  company  shall  keep  a  book  to  be  called  '  The  Eegister  of 
Shareholders';  and  in  such  book  shall  be  fairly  and  distinctly  entered  from 
time  to  time  the  names  of  the  several  corporations,  and  the  names  and 
additions  of  the  several  persons  entitled  to  shares  in  the  comjjany,  together  with 
the  number  of  shares  to  which  such  shareholders  shall  be  respectively  entitled, 
distinguishing  each  share  by  its  nuniLer  and  the  amount  of  the  subscriptions 
l)aid  on  such  shares  ;  and  the  surnames  or  corporate  names  of  the  said  share- 
liolders shall  be  placed  in  alphabetical  order,  and  such  book  shall  be  authen- 
ticated by  the  common  seal  of  the  compan^^  being  affixed  thereto,  and  such 
authentication  shall  take  place  at  the  first  ordinary  meeting,  or  at  the  next 
subsequent  meeting  of  the  company,  and  so  from  time  to  time  at  each 
ordinary  meeting  of  the  company." 

By  sect.  28,  "  The  production  of  the  register  of  shareholders  shall  be  prima 
facie  evidence  of  such  defendant "  (in  an  action  for  calls)  "  being  a  share- 
holder, and  of  the  number  and  amount  of  las  shares." 

Evidence  of  title  to  shares^  By  sect.  11,  "On  demand  of  the  holder  of 
any  share,  the  company  shall  cause  a  certificate  of  the  proprietorshiji  of 
such  share  to  be  delivered  to  such  shareholder,  and  such  cciiilicatc  shall 
have  the  common  seal  of  the  company  affixed  thereto ;  and  such  certificate 
shall  sp(!cify  the  share  in  the  undeitaking  to  which  such  shareholder  is 
entitled." 

By  sect.  12.  "The  said  certificate  sliail  be  admitted  in  all  courts  as,  prima 
facie  evidence  of  the  title  of  such  shareholder,  his  executors,  administrators, 
successors,  or  assigns,  to  the  share  therein  si)ecified  ;  nevertheless  the  want 
of  such  certificate  shall  not  prevent  the  holder  of  any  share  from  disposing 
thereof." 

Sect.  13  provides  for  the  issuing  of  a  new  certificate  when  the;  former  one 
is  worn  out,  damageil,  lost,  or  destroyed. 

Sects.  14,  15.  The  transfer  of  shares  and  stock  is,  "by  deed  duly  stamped, 
in  which  the  consideration  sliall  be  truly  stated,"  registered  at  the  company's 
office  in  a  book  called  the  "register  of  transfers";  and  the  compnny  shall 
issue  ft  new  certificate  to  the  transferee,  or  indorse  a  memorandum  of  the 
transfer  on  the  old  certificate,  which  memorandum  has  the  same  ellect  as  a 
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new  certificate.  Till  the  transfer  has  boon  delivercii  t<i  the  secretary  fur 
ref^istratiou,  the  traiisferur  remains  liable  for  calls. 

Beets.  18  and  I'J  provide  for  the  transmission  of  shares  otherwise  than  by 
deed  of  transfer. 

By  sect.  20,  "  The  company  shall  not  be  bound  to  see  to  the  execution  of 
any  trust,  whether  express,  implied,  or  constructive,  to  which  any  of  the  said 
shares  may  be  subject." 

It  seems  that  the  enactment  in  sect.  14,  as  to  the  stamp  and  consideration 
are  merely  directory,  see  I'aweU  v.  L.  &  Frovincial  Bank,  (18D3)  2  Cii.  555, 
560,  per  Liudley,  L.J.  The  execution  of  a  transfer  of  shares  does  not  pa.s3 
the  legal  estate  in  them  until  registration  under  sect.  15.  Nanneij  v.  Monjan, 
37  Ch.  D.  3-16,  C.  A.  See  also  lioots  v.  Williamson,  ante,  p.  1099.  Is'or  does 
registration  of  an  invalid  transfer,  Powell  v.  L.  <fc  Provincial  Bonk,  supra. 
Executors  are  not  registered  under  sect.  18  as  such,  but  in  their  individual 
character.     Barton  v.  L.  (fe  N.  W.  By.  Co.,  24  Q.  B.  D.  77,  C.  A. 

When  the  name  of  a  shareholder  has  been  inserted  on  the  register  in 
respect  of  shares,  the  company  cannot  remove  his  name  or  substitute  that  of 
another  person,  unless  that  person  makes  out  a  clear  title  paramount  to  the 
shares,  or  unless  the  entry  was  obtained  by  fraud  or  forgery ;  Ward  v.  S.  E. 
By.  Co.,  2  E.  &  E.  812  ;'  29  L.  J.,  Q.  B.  177 ;  and  if  the  company  remove 
his  name,  an  action  of  mandamus  will  lie  to  com[)el  it  to  replace  it.  S.  C. 
Where  a  company  removes  the  name  of  a  shareholdei'.  A.,  under  a  forged 
transfer  deed  of  A.'s  shares  to  B.,  the  company  must  rei)lace  the  shares  in  the 
name  of  A.,  unless  he  has  been  guilty  of  such  negligence,  as  was  the  proximate 
cause  of  the  transfer  of  the  shares  by  the  company.  Tayler  v.  Gt.  Indian, 
Ptninsnla  By.  Co.,  4  De  G.  &  J.  574 ;  28  L.  J.,  Cli.  709 ;  Ex  pte.  Swan,  7 

C.  B.,  N.  S.  429 ;  30  L.  J.,  C.  P.  113 ;  Swan  v.  N.  British  Australasian  Co., 
7  H.  &  N.  603  ;  31  L.  J.,  Ex.  425  ;  Ex.  Ch.  2  II.  &  C.  175 ;  32  L.  J.,  Ex. 
273 ;  Johnston  v.  Benton,  L.  R.,  9  Eq.  181  ;  see  Bank  of  Ireland  v.  Evan's 
Trustees,  5  H.  L.  C.  389  ;  and  Staple  of  England,  Mayor,  Ac.  of,  v.  Bank  of 
England,  21  Q.  B.  D.,  160,  C.  A.  So  where  A.  and  C.  are  joint  holders  of 
stock,  and  C.  forges  a  transfer  of  the  shares  to  D.,  and  the  company  register 
it,  and  A.  dies,  his  executor  can  compel  the  company  to  replace  the  stock. 
Midland  By.  Co.  v.  Taylor,  28  Beav.  287  ;  29  L.  J.,  Ch.  731  ;  8  H.  L.  C. 
751 ;  31  L.  J.,  Ch.  336.  See  also  Barton  v.  N.  Staffordshire  By.,  38  Ch.  D. 
458.  In  such  case  the  Statute  of  Limitations  runs  only  from  the  refusal  of 
the  company  to  replace  the  stock.  S.  C.  One  of  two  executors  cannot  make 
a  valiil  transfer  of  s-tock  registered  in  the  names  of  both.  S.  C. ;  Barton  v. 
/..  &  N.  W.  By.  Co.,  supra. 

Where  a  company  has  registered  shares  in  A.'s  name  under  a  forged 
transfer,  and  has  issued  to  him  a  certificate  in  respect  thereof,  stating  that 
the  shares  are  standing  in  his  naine,  the  certificate  will  estop  the  company 
from  setting  up  against  P>.,  a  honufde  transferee,  the  infirmity  of  A.'s  title; 
In  re  Bahia  &  San  Francisco  By.  Co.,  L.  R.,  3  Q.  B.  584  ;  and  B.  may  sue  the 
comjiany  for  refusing  to  register  him.  In  re  Ottos  Kopje  Diantoud  Mines, 
(1893)  1  Ch.  618,  C.  A.  The  measure  of  damages  is  the  value  of  the  shares 
at  the  date  of  the  relusal.  S.  C.  A  company  is  not,  however,  estopped  by  a 
forged  certificate  concocted  and  issued  for  his  own  ends  by  the  secretary,  such 
issue  not  being  within  the  scope  of  his  api)arent  authority.  Buben  v.  Gt. 
Fingall    Consolidated,    (1906)  2    K.    B.    712,  C.   A. ;    (1906)   A.   C.   439, 

D.  P.  Where  A.,  the  transferee  of  shares,  ])aid  to  the  transferor  B.  the 
amount  of  a  call  made  on  the  shares,  on  tiie  faith  of  the  registration  by  the 
company  of  the  shares  in  A.'s  name;  it  was  held  that  the  comjiany  were  by 
their  cnndiict  estopped  from  disputing  A.'s  title  to  the  shares.  Hart  v.  Fron- 
tino,S:c.  Gold  Mining  Co.,  L.  R.,  5  Ex.  111.  So  where  on  a  transfer,  for 
value,  of  shares  from  A.  to  B.  being  sent  to  the  company  for  registration  the 
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company  issued  a  certificate  in  B.'s  name,  although  the  shares  had  without 
B.'s  knowledge  alreadj'  been  transferred  by  A.  to  C.  and  registered  in  his 
name,  and  B.  sold  the  shares  to  D.  on  the  faith  of  the  certificate,  it  was  held 
that  the  company  were  estopped  from  dcmying  B.'s  title.  Tomkinson  v. 
Balkis  Consolidated  Co.,  (1891)  2  Q.  B.  614,  C.  A. ;  (1893)  A.  C.  396.  B. 
was  held  entitled  to  recover  from  the  company  as  damages  the  price  of  other 
like  shares  bought  by  him  to  fulfil  his  contract  with  D.  S.  C.  See  further 
Rohinson  v.  Montgomerysliire  Brev-cry  Co.,  (1896)  2  Ch.  841.  A  certificate, 
though  inaccurate,  estojis  the  company  from  denying  its  accuracy  against  any 
person  relying  on  it,  including,  unless  it  be  based  on  a  forged  transfer  lodged 
by  him,  the  person  to  whom  it  was  issued,  and  that  person,  if  put  to  rest  by 
the  certificate,  so  as  to  lose  his  remedy  against  his  transferor,  may  recover 
damages  against  the  company.  Dixon  v.  Kennaway  cfc  Co.,  (1900)  1  Ch. 
833.  As  to  onus  of  proof  of  such  loss  of  remedy,  vide  S.  C.  But  the  mere 
registration  of  stock  under  a  forged  transfer  to  an  innocent  purchaser,  B., 
creates  no  estoppel  in  favour  of  B.,  for  B.  acted  on  the  faith  of  the  transfer 
only,  and  not  on  any  act  of  the  company,  and  by  sending  the  transfer  to  C. 
for  registration,  he  induced  C.  to  act  thereon.  Simni  v.  Anglo-American 
Telegraph  Co.,  5  Q.  B.  D.  188,  C.  A.  If  the  stock  be  transferred  to  I.  as  security 
for  a  loan  to  B.,  I.  acquires  a  title  good  by  estoppel,  so  long  only  as  the  loan 
is  outstanding.  S.  C.  See  further  R.  v.  Shropshire  Union  Rys.,  &c.  Co., 
L.  E.,  7  H.  L.  496 ;  Burkinshaio  v.  Nicholls  and  Bloomenthal  v.  Ford,  cited 
ante,  p,  1105. 

Where  a  deed  imi'portiug  to  transfer  shares  fi'om  A.  to  B.  and  believed  by 
B.  to  be  genuine  is  sent  by  B.  to  the  company  C.  for  registration,  B.  impliedly 
undertakes  to  indemnify  C.  against  loss  occasioned  to  C.  by  the  registration; 
thus  where  the  transfer  was  forged  and  there  had  been  no  negligence  on  the 
part  of  B.  or  C,  B.  must  bear  the  loss;  Sheffield  Cor.  v.  Barclay,  (1905) 
A.  C.  392,  I).  P.,  following  Starkey  v.  Bank  of  England,  (1903)  A.  C.  114, 
D.  P.,  cited  ante,  p.  494.     See  A.-G.  v.  Odell,  (1906)  2  Ch.  47,  C.  A. 

The  "certification"'  of  a  transfer  by  the  placing  thereon  by  the  company's 
secretary  of  the  words  "certificates  lodged"  (vide  ante,  p.  574,  n.),  implies 
no  warranty  of  the  title  of  the  transferor,  L.,  or  of  the  validity  of  the 
share  certificates  lodged,  nor  does  it  estop  the  company  from  disputing  the 
validity  of  the  transfer  to  L. ;  and,  in  the  absence  of  fraud,  no  action  will 
lie  for  an  erroneous  "  certification."  Bishop)  v.  Balkis  Consolidated  Co.,  25 
Q.  B,  D.  512,  C.  A.  Nor  is  the  company  estopped  from  denying  that  the 
certificate  had  not  been  lodged  with  it,  although  its  secretary  fraudulently 
certified  the  transfer,  for  his  authority  is  only  to  give  a  receipt  for  shares 
actually  lodged.  Oeorge  Whitechurch  v.  Cavanagh,  (1902)  A.  C.  117, 
I).  P.  This  decision  seems  to  overrule  McKay's  case,  (1896)  2  Ch.  757. 
The  owner  B.  of  shares  executed  transfers  of  them  for  value  to  H.,  which 
were  "certificated"  and  afterwards  registered  by  the  company  ;  the  company 
by  mistake  returned  the  certificates  to  B.,  who  then  pledged  them  with  L., 
giving  him  also  a  transfer  of  the  shares  to  L. ;  this  the  company  refused  to 
register  by  reason  of  the  prior  transfer  to  H. ;  it  was  held  that  L.  had  no 
remedy  by  estoppel  against  the  com])any,  as  it  had  no  duty  after  certifica- 
tion, except  as  regards  IJ.,  and  the  return  of  the  certificate  to  B.  was  not 
the  proximate  cause  of  L.'s  loss.  Longman  v.  Bath  Electric  Trams,  (1905) 
1  Ch.  646,  C.  A. 

Where  there  are  several  claimants  to  shares  registered  in  the  name  of  a 
tliird  ])erson,  the  equitable  title  which  is  ])rior  in  time  prevails,  unless  the 
claimant  under  a  subsequent  equitable  title  ])roves  that,  as  between  himself 
and  the  company  he  had  acquired  an  absolute  unconditional  right  to  be 
I'ogistered  as  the  owner  of  the  shares,  before  tlie  company  received  notice 
of  the  other  claim.     Peat  v.  Clayton,  (1906)  1  Cli.  659,  661. 
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Shareholders  liable  to  calls.']  By  seots.  21,  22,  the  directors  have  jiuwcr 
to  make  calls  ui^on  the  shareholders  in  respect  of  the  capital  for  which 
they  have  siibscrihed ;  and  21  days'  notice,  at  tlic  least,  is  to  be  given  of 
each  call. 

It  seems  tliat  tlic  entry  of  the  name  uf  a  person  on  the  rej^ister  of  the 
company  is,  nnder  sect.  8,  essential  to  constitute  him  a  shareholder.  Newry 
and  Knniskillen  By.  Co.  v.  Edmunds,  2  Exch.  118.  So  neitlier  the  pur- 
chaser of  scrip  certilicates  for  shares ;  S.  C. ;  nor  the  subscriber  to  an  under- 
taking; Wolverhampton  Waterworks  Co.  v.  Ifawkesford,  6  C.  B.,  N.  S.  330  ; 
28  L.  J.,  C.  P.  242 ;  are  liable  to  calls,  when  their  names  have  not  been 
inserted  in  the  register.  So,  the  allottee  of  scrip  certificates  "to  bearer" 
is  not  liable  to  be  placed  on  the  register,  if  he  do  not  accept  shares  in 
exchange  for  them.  McTlwraith  v.  Dublin  Trunk  Connedinrj  liij.  Co., 
L.  H.,  7  Ch.  134.  But  tlie  register  need  not  be  sealed  in  order  to  make  the 
])ersons  on  it  shareliolders.  Wolverhampton  Waterworks  Co.  v.  Hawkesford, 
11  C.  B.,  N.  S.  456;  31  L.  J.,  C.  P.  184,  Ex.  Ch.  Where  a  special  act 
requires  directors  to  hold  a  certain  number  of  shares,  they  are,  aUliough  their 
names  are  not  on  the  register,  liable  by  proceedings  in  sci.fa.,  at  any  rate  to 
the  amount  of  that  number  of  shares.  Portal  v.  Emmens,  1  C.  P.  D.  201, 
604,  C.  A.,  explained  in  Kiplim/  v.  Wood,  3  C.  P.  D.  350,  C.  A.  See  further 
In  re  S.  London  Fish  Market  Co.,  39  Ch.  D.  .•]24,  C.  A. 

It  was  held  that  a  person  to  whom  shares  are  allotted  is  not  liable  to  pay 
calls,  unless  the  shares  allotted  to  him  are  specifically  numbered  and 
allotted  to  him  by  the  number.  Irish  Feat  Co.  v.  Phillips,  1  B.  »&  S.  598; 
30  L.  J.,  Q.  B.  114;  on  the  authority  of  Wolvi'rhamptoa  Waterworks  Co.  v. 
Jfawkesford,  7  C.  B.,  N.  S.  795;  29  L.  J.,  C.  P.  121.  But  the  C.  P.  did  not 
decide  on  this  ground,  but  on  the  right  ground  that  there  was  no  register 
when  the  call  was  made;  j^r  Ex.  Ch. ;  Irish  Peat  Co.  v.  Phillips,  1  B.  &  S. 
638 ;  30  L.  J.,  Q.  B.  336  ;  and  the  Ex.  Ch.  doubted  tlie  propriety  of  the 
decision  of  the  Q.  B.,  but  affirmed  the  judgment  on  the  ground  that  the 
defendant  had  not  executed  the  deed  of  the  company  when  the  calls  were 
made:  the  compan}' being  incorporated  by  charter.  In  E.  Gloacestershire 
Jiij.  Co.  V.  Bartholomew,  L.  R.,  3  Ex.  15,  opinions  were  expressed  by  many 
of  the  judges  that  sect.  9  was  merely  directory ;  it  was  there  held  that  the 
register  need  not,  for  the  mere  j)ur])oso  of  constituting  a  j)erson  a  shareholder 
luider  sect.  8,  comprise  all  the  particulars  required  by  sect.  9  ;  and  that  even 
though  it  were  necessary  that  the  shares  should  be  specifically  appropriated 
to  the  person  by  their  numbers,  yet  evidence  that  this  had  been  done  could 
be  given  aliunde,  by  showing  that  he  signed  the  subscrijition  contract.  See 
also  L.  Od.  Junction  By.  Co.  v.  Freeman,  2  M.  &  Gr.  606,  Ex.  Ch.,  that 
the  register  will  not  be  invalid  by  reason  of  omission  in  following  strictly  the 
requisitions  of  the  statute;  and  see  post,  p.  1123.  Where,  however,  the 
register  is  relied  on  under  sect.  28  (ante,  p.  1118),  as  prima  facie  evidence 
of  the  ownership  of  the  shares,  it  must  then  strictly  comply  with  the 
]irovisions  of  sect.  9 ;  E.  Gloucestershire  Railway  Co.  v.  Bartholomew, 
supra.  Subscribers  who,  before  the  act  is  passed,  agree  to  take  shares, 
on  being  subsequently  entered  on  the  register  of  the  company  under  sect.  8, 
are  liable  to  pay  calls ;  it  is  not  necessary  that  the  allotment  of  the  shares 
should  have  been  made  within  any  particular  time,  or  that  notice  thereof 
should  have  been  given  to  the  shareholder.  Burke  v.  Lechmere,  \j.  K., 
0  (,).  15.  297. 

Where  the  special  act  provided  that  the  company  should  not  issue  any 
shares  created  under  the  authority  of  the  act,  nor  should  any  share  rvs^ 
in  the  person  accepting  the  same  until  one-filth  of  the  share  was  paid  up, 
it  was  lield  that  issue  referred  to  issuing  of  certificates,  and  vest  to  vesting 
of  shares  so  as  to  be  property  and  capable  of  transfer,  but  did  not  relieve 
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A.,  who  had  acce^^ted  shares,  from  liability  to  calls  mitil  one-fifth  was 
paid  on  the  shaves.  E.  Gloucestershire  By.  Co.  v,  Bartholomen) ,  L.  K.,  3 
Ex.  15 ;  McEmn  v.  IF.  Lorulon  Wharves,  &c.  Co.,  L.  E.,  G  Ch.  655.  If, 
however,  a  transfer  of  the  shares  has  been  made  by  A,  to  B.,  and  registered, 
A.  is  relieved  from  liability,  b}^  B.  having  entered  into  a  snbstituted  contract 
with  the  company  to  take  shares.     Morton's  case,  L.  R.,  16  Eq.  104. 

Shares  issued  by  a  railway  company  to  A.  as  fully  paid  up,  and  registered 
in  his  name  as  security  for  a  loan,  do  not  render  A.  liable  to  calls.  Guest  v. 
Worcester,  &c.  By.  Co.,  L.  R.,  4  C.  P.  9.  It  is  otherwise  where  a  person, 
who  has  a!2;reed  to  take  fully  paid  up  shares,  makes  no  objection  to  the  entry 
of  his  name  on  the  register,  as  the  holder  of  shares  not  paid  up ;  he  will  be 
taken  to  have  acquiesced  in  the  alteration,  and  will  be  liable  to  calls,  llfra- 
comhe  By.  Co.  v,  Nash,  18  W,  R.,  431,  H,  T.  1870.  On  an  application  for, 
and  allotment  oi  shares,  the  allottee  remains  liable  after  he  has  handed  over 
the  scrip  certificates  to  a  purchaser,  unless  the  shares  have  been  transferred 
by  deed  registered  hy  the  company,  McEuen  v.  W.  London  Wharves,  &c. 
Co.,  supra.  As  to  the  allotment  of  scrip  certificates  to  bearer,  vide  ante, 
p.  1121, 

A  shareholder  who  has  transferred  his  shares  is  liable  until  the  transfer 
has  been  registered  :  sect,  15,  ante,  p.  1118.  Midland  Gt.  W.  Bij.  Co.  v. 
Gordon,  16  M.  &  W.  807  ;  Sayles  v.  Blane,  14  Q.  B.  205.  And  after  a  call 
has  been  made,  a  shareholder  cannot  transfer  until  he  has  paid  the  call,  nor 
until  he  has  paid  all  calls  for  the  time  being  due  on  every  share  held  bj'^  him ; 
sect.  16,  And  a  call  is  made  at  the  time  when  the  resolution  is  passed,  and 
not  when  the  notice  is  given  to  the  shareholder.  B.  v.  Londonderry,  &c. 
By.  Co.,  13  Q.  B,  993;  and  see  Orpen's  case,  32  L.  J,,  Ch.  633  (on  7  &  8 
\.  c.  110,  s.  54).  But,  this  section  only  api)lies  to  a  traosfer  of  the  shares 
on  which  a  call  can  be  and  has  been  made,  and  the  company  must  there- 
fore register  a  transfer  of  stock,  on  which  all  the  calls  have  been  jmid, 
although  the  transferor  hold  shares  on  which  calls  are  due.  Huhhersty 
v.  Manchester,  &c.  By.  Co.,  L.  R.,  2  Q,  B.  59 ;  Id.  471,  Ex,  Ch.  If  the 
company  register  a  transfer  from  A.,  from  whom  calls  are  due,  the  transfer 
is  good,  but  A.'s  liability  for  the  past  calls  continues.  Ex  pie.  Littledale, 
L,  R,,  9  Ch.  257, 

Where  the  buyer  of  shares  took  a  blank  transfer  of  them,  which  he  filled 
lip  in  his  name  and  procured  to  be  registered;  he  was  held  to  be  esto]iped  as 
against  the  company  from  setting  up  the  invaliditv  of  the  tiansfer,  Sheffield, 
&c.  By.  Co.  v.  Woodcock,  7  M.  \'  W.  574,  582. 

By  sect.  21,  "  '  shareholder  '  shall  extend  to  the  legal  personal  re])resenta- 
tivesofsuch  shareholder";  and  it  seems  that  executors  are  liable  for  calls 
due  from  their  testator  so  long  as  they  are  in  possession  of  the  shares. 
Birkenhead,  (tc.  By.  Co.  v,  Cotesworth,  5  Exch.  226,  228 ;  117/Z.s-  v.  Murray, 
4  Exch.  843;  but  see  Ness  v.  Armstrong,  4  Exch.  21,  Ex.  Ch. 

An  infant  may  be  liabh;  to  calls,  and  the  shares  vest  in  him  as  in  the 
nature  of  real  estate,  until  he  re]iudiates  them,  and  this  he  may  do  within  a 
reasonable  time  after  full  age.  Cork  &  Bartdon  Jly.  Co.  v.  Cazenove,  10 
Q.  B.  935;  and  the  cases  cited  ante,  pp.  1108,  1109.  ' 

As  to  when  fraud  or  misrepresentation  is  a  defence  to  an  action  for  calls, 
vide  ante,  pp.  1107,  1108. 

Actions  for  calls — proof  necessary  on  the  trial.']  By  8  &  9  V.  c.  16,  s.  26, 
"  In  any  action  or  suit  to  be  brought  by  the  company  against  any  share- 
bolder  to  recover  any  money  due  for  any  call,  it  shall  not  be  necessary 
to  set  forth  the  special  matter,  but  it  .shall  be  suflicient  for  tlie  company 
to  declare  that  tlie  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  comjiany  in 
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the  sum  of  money  to  wliich  tlie  calls  in  arrcar  shall  amount  in  resi>ect  of  one 
call  or  more  upon  one  share  or  more  (statin;^  the  number  and  amount  of  each 
of  such  calls),  whereby  an  action  hath  accrued  to  the  company  by  virtue  ot 
this  and  the  special  act." 

By  sect.  27,  "  On  the  trial  or  hearino;  of  such  action  or  suit  it  shall  l)e 
sutlicient  to  prove  that  the  defendant,  at  the  time  of  making?  such  call, 
was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call 
was  in  fact  made,  and  such  notice  thereof  given  as  is  directed  by  this  or 
the  special  act;  and  it  shall  not  be  necessary  to  prove  the  appointment 
of  the  directors  who  made  such  call,  nor  any  other  matter  whatsoever ; 
and  tliereupon  the  coiupany  shall  be  entitled  to  recover  what  shall  be  due 
upon  such  call,  with  interest  thereon,  unless  it  sliall  appear  either  that 
any  such  call  exceeds  the  prescribed  amount,  or  that  due  notice  of  such 
call  was  not  given,  or  that  the  prescribed  interval  between  two  successive  calls 
had  not  elapsed,  or  that  calls  amounting  to  more  than  the  sum  ])rescribed 
for  the  total  amount  of  calls  in  one  year  had  been  made  within  that  period." 

Proof  of  he  1)1(1  a  shareholder.']  As  to  who  are  shareholders  liable  to  calls, 
see  ante,  p.  1121. 

The  allegation  in  the  statement  of  claim  "  that  the  defendant  is  the  holder 
of  shares,"  means  that  he  was  the  holder  at  the  time  the  call  was  made. 
Belfast,  &c.  JRy.  Co.  v.  Strange,  1  Exch.  739.  The  statutory  form  is, 
therefore,  not  applicaV)le  in  an  action  for  calls  against  an  executor,  where 
the  calls  were  made  in  the  lifetime  of  the  testator.  Birkenhead,  d-c.  Ilij.  Co. 
V.  Cotcsworth,  p.  1122.  But  in  such  a  case  an  amendment  would  probably  be 
allowed  at  the  trial. 

By  sect.  28  (ante,  p.  1118)  the  production  of  the  register  of  shareholders  is 
made  jrrimd  facie  evidence  of  the  defendant  being  a  shareholder  and  of 
the  number  and  amount  of  his  shares;  but  this  may  be  rebutted.  Water- 
ford,  .tv.  By.  Co.  v.  Fidcock,  8  Exch.  279  ;  22  L.  J.,  Ex.  146.  But  where 
the  defendant  has  by  his  own  act  induced  the  company  to  register  him,  he 
cannot  then  contradict  the  register.  Sheffield,  dr.  By.  Co.v.  Woodcock,  ante, 
p.  1122;  CheJtimham,  &c.  By.  Co.  v.  Daniel,  2  Q.  B.  281.  This  section 
refers  to  the  sealed  register.  Birki-nh-ad,  Lancashire,  <tc.  By.  Co.  v.  Brown- 
riyq,  4  Exch.  42G.  The  register  must,  of  course,  be  proved  to  be,  de  facto, 
the  register  of  the  company,  and  bo  regular  on  the  face  of  it;  see  sect.  9, 
ante,  \).  1118,  and  cases  thereon  cited,  ante,  p.  1121  ;  but  it  is  evidence 
without  proof  that  the  seal  was  affixed  to  it  at  a  general  meeting  of  the 
company  as  required  by  sect.  9  ;  N.  W.  Bi/.  Co.  v.  M^Michatl,  5  Exch.  S'6^> ; 
B.  V.  Nash,  2  Den.  C.  C.  493;  21  L.  J.,  INI.  C.  147.  The  provisions  of  the 
act  (sect.  9)  as  to  keeping  the  register  must  have  been  substantially  complied 
with,  in  order  to  make  the  register  evidence.  Bain  v.  Whitehaven  &  Furnrss 
Junction  By.  Co.,  3  II.  L.  C.  1.  But  irregularities  or  omissions  will  not 
render  it  inadmissible.  Southampton  Dock  Co.  v.  Bichetrds,  1  M.  »!t  G.  448  ; 
//.  Gd.  Junction  Bi/.  Co.  v.  Freeman,  2  M.  i^  Gr.  006  ;  Woh'trhampton 
Waterworks  Co.  v.  Jlawkesford,  7  C.  B.,  X.  S.  795  ;  29  L.  J.,  C.  P.  121 ;  in 
Ex.  Ch.,  11  C.  B.,  N.  S.  45G ;  31  L.  J.,  C.  P.  184.  A  register  book  con- 
sisted of  several  large  volumes,  the  last  only  of  which,  containing  a  re- 
capitulation of  the  previous  volumes,  was  authenticated  by  the  seal  of  the 
compan)^ ;  it  was  held  that  this  was  suflicient,  and  the  volumes  were 
))roperly  received  in  evidence.     Inrjlis  v.  Ot.  N.  By.  Co.,  1  ^Macrp  112. 

As  to  the  admissibility  of  examined  or  certified  copies  of  the  register,  vide 
ante,  pp.  97,  98,  101. 

Proof  of  the  call.]  By  8  &:  9  V.  c.  16,  s.  98,  the  directors  are  to  cause 
notes,  minutes,  or  coj/ies  of  all  their  appointments  and  contracts,  orders,  and 
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proceedings  of  meetings,  to  be  entered  in  books,  and  every  such  entry  is  tu  be 
signed  by  the  chairman  of  such  meeting ;  and  the  entry  so  signed  shall  be 
received  as  evidence  in  all  courts,  without  proof  of  the  meeting  having  been 
duly  convened  or  held,  or  of  the  persons  making  or  entering  the  orders,  &c., 
being  shareholders,  directors  or  members  of  the  committee  ;  or  of  the  signature 
of  the  chairman,  or  of  the  fact  of  his  being  chairman  ;  all  which  matters  shall 
be  i^resumed,  until  proof  to  the  contrary. 

The  resolution  for  a  call,  made  at  a  meeting  of  directors,  may  be  proved  by 
production  of  the  above  book.  It  has  been  held,  under  like  clauses  in  other 
acts,  that  a  signature  at  a  subsequent  meeting  by  the  same  chairman  is  sulft- 
cient.  Southampton  Dock  Co.  v.  Richards,  ante,  p.  1123  ;  W.  London  By.  Co.  v. 
Bernard,  3  Q.  B.  873.  The  minutes  of  an  adjourned  meeting,  signed  by  the 
chairman,  make  the  original  minutes  admissible  in  evidence,  though  they  were 
not  signed.  Inglis  v.  Gt.  N.  By.  Co.,  ante,  ]).  1123.  See  also  Sheffield  and 
Manchester  By.  Co.  v.  Woodcock,  7  M.  &  \V.  574.  It  must,  however,  be  observed 
that  where  an  act  makes  the  entries  in  a  company's  books  "  originals,"  and 
"  allowed  to  be  read  in  all  courts,"  it  does  not  follow  that  they  are  admissible 
against  all  persons  and  for  all  purp)Oses.  See  Clarke  v.  Imperial  Gas  Co., 
4  B.  &  Ad.  315. 

Validity  of  call.}  By  sect.  99,  acts  done  by  directors  are  valid,  notwith- 
standing tlieir  defective  appointment  or  disqualification. 

The  special  act  usually  limits  the  number  and  amount  of  calls,  and  of  the 
'aggregate  amount  of  them  within  any  one  year,  and  the  interval  between  each. 
Any  deviation  from  the  act,  in  these  respects,  will  invalidate  the  call  (sect.  22), 
and  is  a  defence  under  sect.  27.  The  call  is  to  be  considered  as  made  at  the 
time  the  resolution  was  passed,  and  not  when  the  notice  of  call  was  given  to 
the  shareholder.  B.  v.  Londonderry  &  Coleraine  By.  Co.,  13  Q.  B.  998.  The 
resolution  need  not  specify  the  time  and  place  of  payment ;  Newry,  &c.  By. 
Co.  V.  Edmunds,  2  Exch.  118 ;  nor  the  person  to  whom  payment  is  to  be 
made ;  Gt.  N.  of  England  By.  Co.  v.  Biddulph,  7  M.  &  W.  243 ;  L.  & 
Brighton  By.  Co.  v.  Fairclough,  2  M.  &  Gr.  674 ;  provided  a  time,  place,  and 
person  be  ap|X)inted  by  the  directors,  and  21  days'  notice  given.  S.  CC.  A 
call  made  payable  by  instalments  is  valid ;  Ambergate,  tfcc.  By.  Co.  v.  Norcliffc, 
G  Exch.  (J29 ;  20  L.  J.,  Ex.  234,  Ex.  Ch. ;  but  it  was  held  that  such  a  call 
could  not  be  sued  for  in  the  statutory  form  until  all  the  instalments  had  fallen 
due.     Ambergate,  &c.  By.  Co.  v.  Conlthard,  5  Exch.  459. 

Proof  of  notice  of  call.']  By  8  &  9  V.  c.  16,  s.  22,  there  must  be  at  least 
21  days'  notice  of  each  call.  The  notice,  if  under  this  act  alone,  must,  it 
seems,  be  a  special  notice  to  each  shareholder ;  but  under  the  special  acts  of 
each  company,  a  general  notice  by  newspaper  or  otherwise  is  commonly  made 
sufficient ;  -p^r  Tarkc,  B.,  in  Neivry,  &c.  By.  Co.  v.  Edmunds,  2  Exch.  122. 
Notice  of  a  call  issued  by  the  secretary,  and  purporting  to  be  in  pursuance  of 
a  resolution  of  the  directors,  will  be  presumed  to  be  issued  by  authority. 
Gt.  N.  of  England  By.  Co.  v.  Biddulph,  L.&  Brighton  By.  Co.  v.  Fairclough, 
supra. 

Notices  by  post  are  in  general  sufiScient;  sect.  136,  post,  p.  1127.  To 
prove  the  notice,  plaintiffs  proved  that  it  was  the  duty  of  C,  since  deceased, 
to  fdl  up  and  direct  notices;  that  he  had  been  seen  preparing  them  according 
to  a  list  (jf  subscribers  in  his  hands,  made  out  from  an  address-book,  and  had 
]nit  them  in  a  basket  ;  that  all  in  the  l)asket  had  been  posted ;  and  that  a  list 
in  his  handwriting  liad  been  found,  containing  the  defendant's  name  and 
indorsed  "letters  sent  out:"  held,  tliat  the  list  might  be  presumed  to  be 
contemporaneous  with   the  preparation  of  the  notices,  and  that  there  was 
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evidence  of  a  notice  to  tlie  defeiKliuit.     E.  Uniuit  Ey.  dn.  v.  S/jinomls,  o  Kxch. 
237 ;  see  also  the  cases  cited  ante,  pp.  59,  385. 

In  tlie  case  of  joint  holders  of  shares,  notice  to  the  one  first  on  tlie  register 
is  suflicieut ;  sect.  137. 

Iittcmt.']  By  sect.  23,  "If,  hefore  or  on  the  day  appointed  for  jiaynient, 
any  sharciiolder  do  nut  pay  thc3  amount  of  any  call  to  which  he  is  liable,  then 
such  sliareholder  shall  be  liable  tu  jiay  interest  fur  the  same,  at  the  rate  allowed 
by  law,  IVuni  the  day  appointed  for  the  payment  thereof  to  the  time  of  the 
actual  payment." 

Where  the  statutory  form  of  claim  is  adopted,  interest  is  recoverable  there- 
under without  a  separate  claim,  pruvided  the  claim  at  the  end  of  the  state- 
ment of  claim  is  sulhcient  to  cover  such  interest.  Southampton  Dock  Co.  v. 
Jlkhardu,  1  M.  &  Gr.  448;  //.  &  Briyldon  By.  Co.  v.  Fairclouyh,  2  M. 
&  Gr.  074. 

Defence  to  actions  for  calls.^  The  defendant  may  sliow  that  though 
registered  he  is  not  de  jure  a  shareholder,  because  the  shares  were  illegally 
created  by  the  company.  Shropshire  Union  By.  Co.  v.  Anderson,  3  Exch. 
'101.  Or,  that  there  was  no  notice.  Edinburgh,  <fcc.  By.  Co.  v.  J/ehblewhiie, 
(J  M.  &:  W.  707 ;  S.  E.  By.  Co.  v.  Ilthhlewhite,  infra.  Or,  that  calls  were 
not  ))roper!y  made;  L.  &  Brighton  By.  Co.  v.  M''iison,  0  X.  C.  135;  S.  E. 
By.  Co.  V.  J lehhlewhite,  12  Ad.  &  E.  497  ;  or  that  the  shares  had  been  forfeited 
before  the  call;  L.  d'-  Brighton  By.  Co.  v.  Eairdough,  6  N.  C.  270;  or,  had 
been  transferred  and  the  transfer  registered  before  the  call  was  made.  Ayles- 
hury  By.  Co.  v.  Mount,  4  M.  ^fc  Gr]  G51 ;  7  M.  &  Gr.  898. 

Infancy  (when  it  is  a  defence)  must  be  specially  pleaded.  Birkenhead,  &c. 
By.  Co.  V.  Bilcher,  5  Exch.  2-J  ;  as  to  the  defence,  vide  ante,  p.  1108. 

It  is  no  defence  that  the  defendant  became  a  shareholder  and  was  registered 
with  his  assent,  in  consideration  of  an  agreement  to  give  him  certain  deben- 
tures, which  could  not  legally  be  given  by  the  companj' ;  for  this  is  not  an 
inquiry  open  after  actual  registration  with  defendant's  consent.  W.  Cornwall 
By.  Co.  V.  Mowatt,  15  Q.  13.  521 ;  19  L.  J.,  Q.  B.  478. 

If  a  forfeiture  of  shares  has  been  declared,  and  confirmed  under  8  &  9  V. 
C.  16,  ss.  29  et  seq.,  this  is  a  correlative  remedy,  and  no  answer  to  an  action  for 
the  calls  in  arrear  before  the  forfeiture.  Gt.  N.  By.  Co.  v.  Kennedy,  4  Exch. 
417.  But  where  the  declaration  of  forfeiture  is  under  a  special  act,  which 
gives  the  remedy  as  an  altentative  one  with  that  of  an  action  for  calls,  then  it 
is  a  defence.  Giles  v.  Ilutt,  3  Exch.  18.  A  mere  declaration  of  forfeiture, 
without  a  subsequent  confirmation  at  a  general  meeting,  will  not  relieve  the 
shareholder  from  future  calls  under  any  of  the  railway  acts,  special  or  general, 
L.  &  Brighton  By.  Co.  v.  Fairclough,  2  M.  &  Gr.  G74. 

As  to  surrender  of  shares,  see  Kipling  v.  Todd,  3  C.  P.  D.  350,  C.  A. 

The  action  for  calls  is  founded  on  s[)ecialty,  and  the  period  of  liuutation  is 
\inder  3  &  4  W.  4,  c.  42,  s.  3  (ante,  p.  721),  20  years.  Cork  &  Bandon 
By.  Co.  V.  Goode,  13  C.  B.  82G ;  22  L.  J.,  C.  P.  198. 

Action  by  shareholder  for  dundends.']  A  shareholder  may  sue  the  company 
for  dividends  that  have  been  declared  in  respect  of  his  shares,  and  have  become 
payable,  and  it  is  no  answer  to  the  action  that  the  comj)any  have  wrongfully 
removed  the  plaintilfs  name  from  the  register.  Dalton  v.  Midland  Counties 
By.  Co.,  13  C.  B.  47-1  ;  22  L.  J.,  0.  P.  177.  As  to  the  Statute  of  Limitations 
applying  to  such  action,  vide  ante,  p.  722. 

Proof  of  contracts.]  By  8  &  9  V.  c.  10,  s.  97,  the  power  of  directors  or 
their  committees  to  make  contracts  on  behalf  of  the  com[)any  "may  lawfully 
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be  exercised"  as  follows: — 1.  Any  contract  which,  if  made  between  private 
persons,  is  required  to  be  in  writing  and  under  seal,  maj'  be  made,  varied,  or 
discharged  by  such  directors  or  committee  in  writing  and  under  the  common 
seal.  2.  Any  contract  which,  if  made  between  private  persons,  is  required 
to  be  in  writing  signed  by  the  parties  to  be  charged,  may  be  made,  varied,  or 
discharged  by  writing  signed  by  two  directors,  or  by  two  of  the  committee. 
3.  A  contract  which,  if  made  between  private  persons,  may  be  by  parol  and 
without  writing,  may  be  made,  varied,  or  discharged  by  the  directors  or  such 
committee  by  parol  only,  -without  writing. 

By  sect.  98,  the  directors  are  to  cause  entries  of  their  contracts  to  be  made 
in  a  book,  which  are  to  be  signed  by  the  chairman,  and  they  then  become 
admissible  in  evidence.  See  the  section  and  cases  decided  thereon,  a7ite, 
p.  1123. 

Where  a  railway  company  occupied  land,  and  no  contract  was  pioved,  it 
was  held  that  a  parol  contract  with  the  directors,  under  sect.  97,  would  be 
presumed.  Lowe  v.  Z.  &  N.  W.  By.  Co.,  18  Q.  B.  632 ;  21  L.  J.,  Q.  B.  3G1. 
In  such  a  case,  even  a  common  law  corporation  would  be  liable.  Semhh,  S.  C, 
and  vide  ante,  p.  1093.  But  where  the  directors  contracted  under  seal  for 
certain  works,  the  company  was  held  not  liable  for  work  extra  the  contract, 
there  being  nothing  from  which  a  parol  contract  within  sects.  97,  98,  could 
be  inferred.  ITomersham  v.  Wolverhampton  Waterworks  Co.,  G  Exch.  137; 
20  L.  J.,  Ex.  193.  See  ante,  pp.  582,  1093.  Where  a  clerk  of  the  company 
ordered  goods  for  the  company,  which  they  received  and  used  in  the  construc- 
tion of  the  railway,  it  was  held  tliat  tliis  was  evidence  of  a  parol  contract 
under  the  act,  and  the  court  affirmed  the  ruling  in  Lowe  v.  L.  &  N.  W.  liy. 
Co.,  supra;  Pauling  v.  Id.,  8  Exch.  867;  23  L.  J.,  Ex.  105.  See  also  S.  of 
Ireland  Colliery  Co.  v.  Waddle,  cited  ante,  p.  1092,  in  which  case  the  earlier 
cases  are  reviewed. 

Directors,  exercising  the  powers  conferred  on  them  by  the  above  section, 
must  act  together  and  as  a  board  ;  if  the  consent  of  the  statutory  quorum  of 
directors  to  the  affixing  of  the  seal  of  the  company,  be  obtained  by  the  secre- 
tary from  each  of  them  individually,  in  the  absence  of  the  others,  the  deed 
will  not  bind  the  company  ;  h'Arcy  v.  Tamar,  &c.  liy.  Co.,  L.  R.,  2  Ex. 
158;  see  also  Ex  fte.  Kennedy,  14  Ch.  D.  172,  481,  per  Stirling,  J.  ;  except 
as  against  persons  who  have  no  notice  of  the  irregulaiity ;  Collie's  Claim, 
L.  R.,  12  Eq.  246.  See  also  cases  cited,  ante,  p.  1111,  and  1  Lindley  on 
Company  Law,  6th  ed.,  208,  209. 

If  a  contract  be  entered  into  by  a  director  with  the  company,  after  his 
election,  the  contract  is  not  rendered  void  by  sects.  85,  86,  but  his  office  of 
director  is  vacated.  Foster  v.  Oxford,  Worcester,  &c.  liy.  Co.,  13  C.  B.  200 ; 
22  L.  J.,  C.  P.  99.  It  is  no  answer  to  an  action  by  a  secretary  for  his  salary, 
that  no  determination  as  to  such  salary  had  ever  been  exercised  at  any  general 
meeting  of  the  company,  as  sect.  91  requires.  Bill  v.  Darenth  Valley  By. 
Co.,  1  H.  &  N.  305  ;  26  L.  J.  Ex.  81.  The  directors  may,  under  sect.  !I0, 
make  payments  which  could  not  be  legally  enforced,  if  they  are  made  bond 
fide  within  the  scoi)e  of  the  company's  business,  and  are  reasonably  incidental 
to  carrying  on  that  business  for  the  company's  benefit,  llntton  v.  W.  Cork 
By.  Co.,  23  Ch.I).  654,  665,  %12,per  Cotton  and  Bowen,  L.JJ.  See  Hender- 
son v.  Bank  of  Australasia,  40  Ch.  D.  170.  If,  however,  the  [\ayment  is 
beyond  the  scope  of  the  company's  business  it  is  illegal,  although  authorized 
l)y  a  general  meeting.     Tomkinsun  v.  S.  E.  By.  Co.,  35  Ch.  U.  675. 

The  statute  of  limitation  in  an  action  against  a  company,  under  8  &;  9  Y . 
c.  16,  s.  65,  for  the  costs  of  obtaining  the  special  act,  &c.,  runs  only  from  the 
time  the  conq)anv  had  assets.  In  re  Kensington  Station  Act,  L.  R.,  20 
Kq.  197. 

A  railway  conqiany  cannot  draw,  accej)!,  or  indorse  bills.      Bafemtin    v. 
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Mid  Wales  Elf.  Co.,  L.  R.  1  C.  V.  lO'.i.  As  to  contracts  entered  into  by  a 
railway  company  being  void  as  ultra  vires,  sec  E.  Anr/Unn  liy.  f'n.  v.  JC. 
Counties  l{y.  Co.,  11  C.  B.  775  ;  '11  L.  J.,  C.  P.  93  ;  Maap-effor  v.  Deal  tfe 
Dover,  etc.  Ey.  Co.,  IH  Q.  B.  018;  22  L.  J.,  Q.  B.  69,  Ex.  C'li. ;  Taylor  v. 
Chichester,  &c.  liy.  Co.,  L.  II.,  4  H.  L.  (i2H,  cited  ante,  ]>.  (J()(3 ;  >S/ireiosbury, 
EI.  of,  V.  iV.  litad'ordshire  Rij.  Co.,  L.  R.,  1  Eq.  59.'; :  Wilson  v.  Eurness  liy. 
Co.,  L.  B.,  9  Eq?  28 ;  and  Att.-Gen.  v.  67.  JB;.  i?y.  Co.,  5  Ap.  Ca.  473.  See 
also  Wcnlock,  Ly.  v.  River  Dee  Co.,  10  Ap.  Ca.  354,  D.  P.;  Mann  v.  Edin- 
bur</h  N.  Tramways  Co.,  (1893)  A.  0.  09,  D.  P. 

Hects.  38  et  seq.,  and  the  Railway  Companies  Act,  1867  (30  &  31  V.  c.  127), 
ss.  23  et  seq.,  regulate  the  issuing  debentures  by  railway  companies;  and  by 
7  *fe  8  V.  c.  85,  s.  19,  the  issuing  of  loan  notes  is  rendered  illegal ;  Chambers 
V.  Manchester  &  Mil  ford  Ey.  Co.,  5  B.  &  S.  588 ;  33  L.  J.,  Q.  B.  268;  but 
they  are  valid  so  for  as  the  company  has  had  the  benefit  of  the  money  for 
which  the  instrument  was  given.  In  re  Cork  and  Youghal  Ey.  Co.,  L.  R., 
4  Ch.  748;  see  also  Blackburn  JJuildiny  Soc.v.  Cunliffe  Brooks  &  Co.,  22, 
Ch.  1).  61,  C.  A. ;  9  Ap.  Ca.  857,  D.  P. ;  Id.  v.  Id.,  29  Ch.  D.  902,  C.  A. ; 
Wenlock,  Ly.  v.  Eiver  Dee  Co.,  19  Q.  B.  1).  155,  C.  A. ;  and  In  re  Wrexham, 
Mold,  &c.  Ey.  Co.,  (1899)  1  Ch.  440,  C.  A.  An  overdrawn  banking  account 
is  not  an  ilk-gal  loan.  Waterlow  v.  Sharp,  L.  R.,  8  Eq.  501.  See,  however, 
jMoker  V.  Wriyhtly,  9  Q.  B.  D.  397,  403. 

Where  a  comi)any  have  issued  debentures  which  are  assignable  and  purport 
to  have  been  issued  under  statutory  authority,  they  are  as  against  an  innocent 
assignee  for  value,  estopped  Irom  alleging  that  the  debentures  were  issued 
illegally.  Webb  v.  Heme  Day  Commissioner's,  L.  R.,  5  Q.  B.  642 ;  In,  re 
Eomford  Canal  Co.,  24  Ch.  D.  85.  But  this  estopi)el  does  not  bind  the 
holders  of  other  debentures,  with  which  these  debentures  rank  pari  passu. 
Mowatt  V.  Castle  Steel,  dec.  Co.,  34  Ch.  D.  58,  C.  A. 

Sec  in  general,  as  to  contracts  by  corporations,  ante,  pp.  1091  et  seq. 

As  to  admissions  by  corporations  or  their  agents,  see  ante,  pp.  69,  70. 

Service  of  notices.']  Notices  may  be  served  on  the  company  by  being  left 
at,  or  sent  by  post  to,  the  principal  office  or  one  of  such  offices,  or  by  being 
given  personally  to  the  secretary,  or  (if  none)  to  any  director;  8  &  9  V.  c.  16, 
s.  135.     See  Carton  v.  Gt.  W.  Ey.  Co.,  cited  ante,  p.  1117. 

Service  of  notice  by  the  company  on  shareholders,  where  not  required  to 
be  personal,  may  be  sent  by  post  to  the  registered  or  other  known  address  of 
the  shareholder,  so  as  to  admit  of  delivery  in  due  course  within  the  prescribed 
time  ;  and  proof  of  posting  and  proper  direction  is  enough.  Id.  s.  136 ;  sec 
a)dc,  p.  1124. 

In  the  case  of  joint  holders  of  shares,  notice  to  the  one  tirst  on  the  register 
is  sufficient.     Id.  s.  137. 

A  summons  or  notice  or  other  such  document  requiring  authentication  by 
tlic  company  may  be  signed  by  two  directors,  the  treasurer,  or  .secretar}',  and 
need  not  be  under  seal,  and  may  be  written  or  printed,  or  partly  in  writing 
and  partly  in  print.     Id.  s.  139. 

5.  Banking  Comp^anies  imder  7  G.  4,  c.  46 ;  and  Companies  suing  and 
sued  by  Public  Officers. 

Power  to  sue  by  an  ofiicer  of  a  company  cannot  be  given  bj'  special  consti- 
tution or  resolution  of  a  common  law  company.  I/i/bart  v.  I'arkcr,  4  C.  B., 
N.  S.  209  ;  27  L.  J.,  C.  P.  120;   Gray  v.  Fearson,  L.  R.,  5  C.  P.  r^i^S. 

Certain  banking  and  other  companies  may,  by  virtue  of  dilVereut  statutes,  sue 
and  be  sued  in  the  name  of  one  of  their  public  officers,  S:c.  By  the  Stannaries 
Act,  1869  (32  &  33  V.  c.  19),  s.  13,  mining  associations,  conducted  on  the 
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cost-book  principle,  may  sue  their  members  for  calls  in  the  name  of  the 
purser  of  the  mine  as  nominal  plaintiff.  The  act  also  otherwise  regulates 
these  associations.  The  7  G.  4,  c.  46,  s.  9,  enabled  certain  banking  copartner- 
ships to  sue  and  be  sued  in  this  manner,  and  this  act  is  still  in  force,  so  far 
as  regards  banks  already  registered  under  it.  These  copartnerships  are  still 
regulated  by  this  act  and  their  deed  of  settlement,  provided  they  have  not 
been  registered  under  any  subsequent  act.  Those  formed  under  7  &  8  V. 
c.  113,  were  required  by  20  &  21  V.  c.  49,  s.  4,  to  be  registered  under  that 
act,  and  hence  they  now  fall  within  certain  provisions  of  the  Companies  Act, 
1862 ;  vide  ante,  p.  1096;  but  their  right  to  sue  and  be  sued  in  the  name  of 
their  public  officer  is  reserved  to  them ;  vide  infra.  See  also  7  W.  4  &  1  V. 
c.  73,  post,  pp.  1129, 1130.  Most  of  the  cases  decided  on  this  subject  have  arisen 
under  the  stat.  7  G.  4,  c.  46,  but  many  of  them  will  apply  to  other  statutes 
containing  similar  provisions.  Many  banking  companies  formed  under  that 
act,  have  registered  themselves  under  the  Companies  Act,  1862,  s.  180,  and 
when  so  registered  the  companies  become  incorporated,  and  sue  in  their  own 
names  and  not  by  a  public  officer,  vide  ante,  p.  1096. 

By  the  Banking  Companies  Act,  7  G.  4,  c.  46,  s.  9,  copartnerships  carried 
on  under  that  act  may  sue  and  be  sued  m  the  name  of  their  public  officers ; 
and  the  death,  resignation,  removal,  or  any  act  of  such  public  officer  shall 
not  abate  or  prejudice  any  such  action  or  other  proceeding  commenced  against, 
or  by  or  on  behalf  of  such  copartnership;  but  the  same  may  be  continued, 
prosecuted,  and  carried  on  in  the  name  of  any  other  of  the  public  officers  of 
such  copartnership  for  the  time  being.  And  by  7  &  8  V.  c.  113,  s.  47 
(re-enacted  by  the  Cos.  Act,  1862,  s.  205,  and  Sch.  3),  this  privilege  is 
extended  to  other  banking  companies  of  more  than  six  persons,  within  65 
miles  from  London,  established  on  May  6th,  1844. 

By  a  deed  constituting  a  banking  company,  trading  under  the  7  G.  4, 
c.  46,  if  any  public  officer  become  bankrupt,  his  office  was  to  become  vacant: 
it  was  held  that  this  meant  that  his  office  was  to  be  void  at  the  election  of 
the  company  ;  but  if,  after  the  bankruptcj^,  it  treated  and  held  him  out 
to  the  world  as  its  public  officer,  it  might  sue  and  be  sued  in  his  name. 
Steward  v.  Dunn,  12  M.  &  W.  655. 

Companies  formed  under  the  7  G.  4,  c.  46,  are  quasi  corporations,  and  not 
ordinary  partnerships ;  and  notice  to  any  one  shareholder  is  not  notice  to  the 
company,  so  as  to  affect  the  whole  body.  Poivlcs  v.  Page,  3  C.  B.  16 ; 
Steward  v.  Dunv,  supra  ;  per  Parke,  B.  But  the  court  in  these  cases  seems 
to  have  relied  on  the  effect  of  1  &  2  V.  c.  96,  s.  1,  which  specially  provides 
that  suits  between  members  and  public  officers  of  banking  companies  shall 
be  conducted  as  if  between  strau'^ers.  The  signature  of  an  agent  of  the 
company  to  a  false  representation,  is  insuflicient,  under  9  G.  4,  c.  14,  s.  6  (ante, 
pp.  850,  851),  to  make  the  company  liable  thereon.  Swift  v.  Jewsbary, 
L.  R.,  9  Q.  B.  301,  Ex.  Ch. 

The  liability  to  pay  calls  arises  under  the  deed  of  settlement,  and  is 
therefore  a  specialty  debt :  vide  aide,  p.  679. 

The  Act  7  G.  4,  c.  46,  renders  it  obligatory  upon  a  banking  company,  in 
cases  within  it,  to  sue  in  the  name  of  its  i)ublic  officer.  Chapman  v. 
Milvaln,  5  Exch.  61.  So,  the  creditors  of  such  a  company  cannot  sue  an 
individual  member  of  the  company  fov  a  debt  of  the  company,  but  must 
proceed  against  its  public  officer;  Stcioard  v.  Oreaves,  10  M.  Sc  W.  711; 
and,  even  if  the  business  have  been  relinquished  and  there  be  no  officer,  the 
creditors  cannot  jjroceed  against  a  member.  Davison  v.  Farnur,  6  Exch.  242; 
20  L.  J.,  I']x.  177.  But  where  a  statute  stated  that  it  sliall  he  sufficient,  in 
all  actions  against  the  company,  to  state  the  name  of  the  secretary,  &c.,  as 
the  nominal  defendant,  the  court  held,  ujjon  the  construction  of  the  whole 
statute,  that  it  was  not  imperative  to  sue  in  this  manuei',  but  that  a  shareholder 
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iiii;:;liL  be  sued.  JJeech  v.  Ei/rc,  5  M.  &  Gr.  lio  ;  Jlluwitt  v.  (Jordoii,  1  Dowl., 
N.  S.  815.  U  seems  tliat  tlie  7  G.  4,  c.  4G,  and  tliu  1  &  2  V.  c.  %,  cnalilc 
banking  cojiartnerships  to  sue  in  the  name  of  tlieir  pultlic  ollicer  I'nr  the 
price  of  shares  therein.     Davidson  v.  Bower,  4  M.  &  Gr.  ()2f3. 

If  a  .statute  enable  a  company  to  sue  on  covenants  in  which  it  is 
interested  in  the  name  of  their  secretary,  an  action  may  l)c  bmu^^ht  in  his 
name  upon  a  covenant,  made  with  third  persons  in  whieli  tlie  comjiany  is 
interested.  Smith  v.  Goldsjvorl/ii/,  4  Q.  13.  430;  sec  Skinner  v.  Lnmhert, 
4  M.  ifc  Gr.  477.  And  where  an  act  provided  that  ail  actions  to  be  instituted 
"by  or  on  behalf  of  tlie  company,"  mi^ht  be  brought  in  the  name  of  the 
secretary,  it  was  held  that  an  action  of  covenant  for  calls  might  be  brouglit 
in  liis  name.  With  v.  Sutherland,  4  Exch.  2 LI.  Tlie  public  oQiccr  of  a 
com]>any,  established  under  the  7  G.  4,  c.  46,  may,  notwithstanding  its 
change  of  name  and  the  accession  of  new  proprietors,  maintain  an  action  on 
a  guarantee  given  to  the  company  before  its  change  of  name.  Wilson  v. 
Craven,  8  M.  i*t  W.  584.  Where  such  a  copartnership  had  begun  to  carry 
on  the  trade  and  business  of  bankers,  and  issued  notes  accordingly,  but  sub- 
sequently stO])ped  payment,  and  merely  kept  the  establishment  open  for  the 
purpose  of  paying  its  notes  and  winding  up  its  affairs,  it  was  held  that 
it  was  still  entitled  to  sue  by  its  public  ollicer.  Davidson  v.  Cooper, 
11  M.  &  W.  778 ;  see  Lyon  v.  Haynes,  5  M.  &  Gr.  504. 

The  delivery  of  a  return  to  the  Stamp  Office,  as  required  by  the  stat. 
7  G.  4,  c.  67,  s.  4,  is  not  a  condition  precedent  to  the  company's  right  to  suo 
in  the  name  ol  the  public  officer.  Bonar  v.  Mitchell,  5  Exch.  415 ;  sec  Wills 
v.  Murray,  4  Exch.  843. 

Evidence  Clauses.']  By  7  G.  4,  c.  46,  ss.  4,  8,  before  banking  copartner- 
ships issue  any  notes  or  bills  they  must  return  to  the  Stani[)  Office  the  name 
of  the  iinii,  names  and  abodes  of  every  member  of  it,  the  names  and  places  of 
their  banking  houses,  the  names  and  descrijition  of  their  i)ublic  officers,  and 
names  of  the  banking  towns;  and  returns  are  also  to  be  made  from  time  to 
time  of  changes  in  the  above  particulars.  By  sect.  6,  certified  copies  of  the 
returns  so  filed,  under  the  hand  of  a  commissioner  of  stamps,  are  made 
receivable  in  evidence  as  proof  of  the  appointment  of  the  public  officers,  and 
that  the  persons  named  as  members  were  such  at  the  date  of  the  return. 

The  above  sect.  6  requires  that  the  certificate  shall  be  proved  to  be  signed 
by  the  person  making  it,  but  not  that  he  shall  be  proved  to  be  a  commissioner. 
Stat.  8  tfc  t)  V.  c.  113,  s.  1  (ante,  p.  100),  apparently  dispenses  with  proof  of 
the  signature. 

In  Bosanquet  v.  Woodford,  5  Q.  B.  310,  the  certified  copy  was  held 
evidence  that  defendant  was  a  member  at  the  time  of  the  jurat  of  the  return, 
though  nut  made  within  the  period  limited  by  the  act.  See  also  Fowls  v. 
Harding,  1  C.  B.,  N.  S.  533;  26  L.  J.,  C.  P.  107;  and  Frescott  v.  Buffery, 
1  C.  B.  41.  A  certificate  showing  that  the  plaintifl"  was  a  public  officer  in 
Mar.  1841,  was  held  presumptive  proof  that  he  continued  to  be  so  hi  Xov. 
1842  ;  the  office  not  being  annual.  Steward  v.  Dunn,  12  M.  &  W.  655  ; 
which  see  further  as  to  the  affidavit  under  the  6th  section.  If  the  defendant 
were  a  shareholder  in  Mar.  1847,  and  the  annual  return  show  him  to  be  one 
also  in  Mar.  1848,  this  is  evidence  on  the  issue  that  he  was  one  in  Jan.  1848. 
Bosanquet  v.  Shortridge,  4  Exch.  i!)'-d^ ;  see  also  ante,  p.  34. 

6.  Companies  constituted  by  Charter  or  Letters  Patent  under  stat. 
7  W.  4  <C-  1  V.  c.  73. 

By  the  stat.  7  W.  4  >fc  1  Y.  c.  73,  s.  2,  the  crown  is  empowered  by  letters 
patent  to  grant  to  a  company  or  body  of  persons,  without  incoriwrating  them, 
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any  privileges  which  according  to  the  rules  of  common  law  the  crown  could 
grant  by  a  charter  of  incorporation. 

By  sect.  3,  such  letters  patent  may  provide  that  the  company  so  formed 
without  incorporation  may  sue  or  be  sued  in  the  name  of  its  public 
officer,  &c. 

By  sect.  4,  the  liability  of  the  individual  members,  for  the  liabilities  of 
the  company,  may  be  limited  to  such  extent  per  share  as  may  be  thereby 
declared. 

Sect.  5  requires  the  execution  of  a  deed  of  partnershii?,  which  must  contain 
certain  2;)articidars. 

Sects.  6-16  require  certain  returns  to  be  made  of  the  names  of  shareholders, 
&c.  By  sect.  17,  all  such  returns  are  dii'ected  to  be  made  to  the  enrolment 
office  of  the  Court  of  Chancery  in  England  and  to  be  registered  by  the  clerks 
of  enrolment  in  Chancery,  or  their  deputy ;  and  any  person  may  require  a 
copy  of  any  such  return,  to  be  certified  by  the  said  clerks  or  their  deputy, 
and  the  daj'  of  the  registration  of  every  return,  to  be  made  in  pursuance  of 
this  act,  is  to  be  written  on  such  return  by  the  said  clerks  or  their  deputy ; 
and  by  sect.  18,  a  copy  so  certified  of  such  return,  including  the  date  to  be 
marked  thereon,  is  to  be  received  in  evidence  in  all  proceedings  whether  civil 
or  criminal,  and  is  also  to  be  received  as  evidence  of  the  day  of  the  registering 
thereof. 

By  sect.  22,  actions  are  not  to  abate  or  be  prejudiced  by  the  death  or  by 
any  act  of  such  officer,  or  by  his  resignation  or  removal,  Sec. 

By  sect.  26,  "  In  all  cases  wherein  it  may  be  necessary  for  any  person  to 
serve  any  summons,  demand  or  notice,  or  any  writ  or  other  proceeding  at  law 
or  in  equity,  or  otherwise,  upon  the  said  company  or  body,  service  thereof 
respectively  on  the  clerk  of  the  said  company  or  body,  or  by  leaving  the 
same  at  the  head  office  for  the  time  being  of  the  said  company  or  body,  or  in 
case  such  clerk  of  the  said  office  shall  not  be  found  or  known,  then  service 
thereof  on  any  agent  or  officer  employed  by  the  said  company  or  body,  or  by 
leaving  the  same  at  the  usual  place  of  abode  of  such  agent  or  officer,  shall  be 
deemed  good  and  sufficient  service  of  the  same  respectively  on  the  said 
company  or  body." 

By  sect.  27,  "  In  all  cases  wherein  it  may  be  necessary  for  the  said  company 
or  body  to  give  any  summons,  demand,  or  notice  of  any  kind  whatsoever  to 
any  person  or  corporation,  under  the  i)rovisions  or  directions  contained  in  this 
act,  such  summons,  demand  or  notice  may  be  given  in  writing,  signed  by  the 
clerk,  attorney,  or  solicitor  for  the  time  being  of  the  said  company  or  body, 
without  being  required  to  be  under  the  common  seal  of  the  said  company  or 
body." 

By  sect.  2!»,  the  crown  is  empowered  in  any  charter  of  incorporation  "  to 
limit  the  duration  thereof  for  any  term  or  number  of  years,  or  for  any  other 
period  whatsoever;  and  also  in  any  charter  of  incorporation  (whether  in 
perpetuity  or  for  any  term  or  period),  either  by  reference  to  this  act  or 
otherwise,  to  make  the  corporation  thereby  formed,  and  the  officers  and 
members  thereof,  subject  to  all  of  the  provisions,  liabilities,  and  directions 
hei'einbefore  autliorized  to  be  imposed  on  or  required  from  any  unincorporated 
company  or  body,  or  its  officers  or  members,  and  also  to  confer  on  such 
corporation  or  its  members  and  officers,  all  the  powers  or  privileges  herein- 
before authorized  to  be  conferred  on  any  uuincor[)orated  company  or  body,  or 
its  officers  or  members  ;  and  all  the  powers,  provisions,  clauses,  matters,  and 
things  hereinbefore  contained  in  reference  to  unincorporated  companies  or 
bodies,  shall  accoi'dingly  in  such  case,  and  so  far  as  the  same  may  be 
applicable,  be  considered  to  belong  and  apply  to  such  corporation."  As  to  the 
object  of  this  section,  vide  ante,  p.  1091.  To  remove  doubts  as  to  the  power 
of  the  Crown  to  renew  such  charters,  the  stal.  17  &  48  V.  c.  i')^,  provides 
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that  the  above  section  shall  be  construed,  as  from  the  date  thereof,  to  have 
autliorized  the  Crown,  by  charter  or  warrant,  or  other  writing  under  tiie  sign 
manual,  from  time  to  time  to  extend  or  renew,  conditionally  or  uncondition- 
ally, any  jjeriod  for  wln'ch  any  charter  or  any  privilege  of  such  charter  may 
be  limited  to  endure. 

It  is  believed  that  the  ])ower  conferred  by  this   act  of  constituting   an 
unincorporated  conij^any  which  can  sue  by  a  public  oflicer  is  now  disused. 


ACTIONS    AGAINST    CONSTABLES,    JUSTICES    AND    PERSONS 
ACTING   UNDER   STATUTES   OR   PUBLIC   DUTY. 

Tliere  were  formerly  many  provisions  for  the  protection  of  persons  acting 
in  execution  of  statutory  or  other  public  duty.  These  provisions  have,  however, 
so  far  as  they  were  contained  in  public  general  acts,  been  repealed  by  stat. 
56  &  57  V.  c.  61,  the  full  title  of  which  is,  "An  act  to  generalize  and  amend 
certain  statutory  provisions  for  the  protection  of  persons  acting  in  the  execution 
of  statutory  and  otlier  public  duties,"  s.  2,  the  short  title  being,  by  sect.  5,  "  The 
Public  Authorities  Protection  Act,  1893,"  and  a  uniform  protection  is  provided 
by  sect.  1.  The  main  changes  thereliy  introduced  are,  the  abolition  of  notice 
of  action,  of  the  right  to  plead  the  geneial  issue,  and  of  local  venue  ;  a  uniform 
period  of  six  months'  limitation  of  action  is  fixed  in  every  case,  the  defendant 
may  tender  amends,  and  tliere  are  special  provisions  as  to  the  defendant's 
costs. 

The  provisions  of  the  act  are  as  follows : — Sect.  1.  Where,  after  Jan. 
1st,  1894,  "  any  action,  prosecution,  or  other  proceeding  is  commenced  in 
the  United  Kingdom  against  any  person  "  {vide  2^(J^t,  ]>.  1132)  "  for  any 
act  done  in  pursuance,  or  execution,  or  intended  execution  of  any  Act  of 
Parliament,  or  of  any  ])ublic  <luty  or  authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any  such  act,  duty,  or  authorit}', 
the  following  jirovisions  shall  have  eli'ect  : — (a)  The  action,  prosecution, 
or  proceeding  shall  not  lie  or  be  instituted  unless  it  is  commenced  within 
six  months  next  after  the  act,  neglect,  or  default  complained  of,  or,  in 
case  of  a  continuance  of  injury  or  damage,  within  six  months  next  after  the 
ceasing  thereof:  {h)  Wherever  in  any  such  action  a  judgment  is  obtained  by 
the  defendant,  it  shall  carry  costs  to  be  taxed  as  between  solicitor  and  client : 
(c)  Where  the  proceeding  is  an  action  for  damages,  tender  of  amends  before 
the  action  was  commenced  may,  in  lieu  of,  or  in  addition  to  any  other  plea, 
be  pleaded.  If  the  action  was  commenced  after  the  tender,  or  is  proceeded 
with  after  payment  into  court  of  any  money  in  satisfaction  of  the  plaintifl"'s 
claim,  anil  the  plaintiff  does  not  recover  more  than  the  sum  tendered  or  jiaid, 
he  shall  not  recover  any  costs  incurred  after  the  tender  or  payment,  and  the 
defendant  shall  be  entitled  to  costs,  to  be  taxed  as  between  solicitor  and  client, 
as  froni  the  time  of  the  tender  or  payment;  but  this  provision  shall  not  aflect 
costs  on  any  injunction  in  the  action  :  (d)  If,  in  the  opinion  of  the  court,  the 
plaintift'  has  not  given  the  defendant  a  tufiicient  opportunity  of  tendering 
amends  before  the  commencement  of  the  proceeding  tlie  court  may  award  to 
the  defendant  costs  to  be  taxed  as  between  solicitor  and  client.  This  section 
shall  not  atiect  any  proceedings  by  any  department  of  the  Government  against 
any  local  authority  or  oilicer  of  a  local  authority." 

Sect.  2.  "U'here  shall  be  repealed  as  to  the  United  Kingdom  so  much  of 
any  public  general  act  as  enacts  that  in  any  proceeding  to  which  this  act 
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applies — (a)  the  proceeding  is  to  be  commenced  in  any  particular  place ;  or 

(b)  the  proceeding   is  to  he  commenced   within  any   particular   time ;    or 

(c)  notice  of  action  is  to  be  given ;  or  (d)  tlie  defendant  is  to  be  entitled 
to  any  particular  kind  or  amoimt  of  costs,  or  the  plaintiff  is  to  be  de- 
p'-ived  of  costs  in  any  specified  event;  or  (e)  the  defendant  may  plead 
the  general  issue ;  and  in  particular  there  shall  be  so  repealed  the  enact- 
ments specified  in  the  schedule  to  this  act  to  the  extent  in  that  schedule 
mentioned.  .  .  ." 

In  this  act  *'  person  "  includes  any  body  of  persons  corporate  or  incorporate  ; 
see  52  &  53  V.  c.  63,  s.  19. 

Sect.  2  does  not  of  course  place  any  restriction  on  the  provisions  of  statutes 
passed  subsequently  to  Dec.  5th,  1893,  the  date  the  act  passed.  See  Boden 
v.  Smith,  18  L.  J.,  C.  P.  121,  cited  j^ost,  p.  1142. 

The  act  applies  to  municipal  corporations,  which  in  pursuance  of  statutory 
authority  provide  a  smallpox  hos|)ital;  Harrop  v.  Ossett  {Mayor  of),  (1898) 
1  Ch.  525 ;  or  a  water  supply  ;  Fielden  (or  Fielding)  v.  Morley  Cor.,  (1899) 
1  Ch.  1,  C.  A.;  (1900)  A.  C.  133,  D.  P.;  or  electricity  for  lighting; 
Jeremiah  Ambler  &  Sons  v.  Bradford  Cor.,  (1902)  2  Ch.  585,  C.  A.; 
or  harbour  accommodation  ;  The  Ydun,  (1899)  P.  236,  C.  A.  ;  and  to  a 
metropolitan  vestry  acting  as  the  sanitary  authority;  Cree  v.  St.  Pancras 
Vestry,  (1899)  1  Q.  B,  693 ;  and  to  a  county  council  acting  under  the  Local 
Government  Act,  1894,  s.  26;  Shaiu  v,  Hertfordshire  Cy.  Council,  (1899)  2 
Q.  B.  282,  C.  A. ;  and  to  a  person  acting  by  their  authority  ;  Greenwell  v. 
Howell,  (1900)  1  Q.  B.  535,  C.  A.  So  the  Act  applies  to  a  County  Council 
or  municipal  corporation  working  under  statutory  powers,  a  tramway ;  Parker 
V.  L.  County  Council,  (1904)  2  K.  B.  501,  or  a  light  railway  ;  Lyles  v.  South- 
end-on-Sea  Cor.,  (1905)  2  K.  B.  1,  C.  A.,  provided  they  are  bound  to  carry 
passengers.  S.  C.,  Id.  13-15,  21,  ^er  Vaughan  Williams  &  Stirling,  L.  J.  J. 
It  was  suggested,  though  expressly  7iot  decided,  by  the  C.  A.  in  Fielden  v. 
Morley  Cor.,  supra,  that  the  general  words  in  sect.  1  must  be  limited  by 
the  full  title  (not  the  short  title,  as  is  reported  to  have  been  quoted  and 
relied  on  by  Jeune,  P.,  in  The  Tdun,  (1899)  P.  236,  239),  and  the  effect  of 
the  statute  he  confined  to  the  protection  of  jruhlic  bodies.  See  also  Jeremiah 
Ambler  &  Sons  v.  Bradford  Cor.,  (1902)  2  Ch.  585,  594,  per  Romer,  L.  J., 
Lyles  V.  Southend-on-Sea  Cor.,  (1905)  2  K.  B.  Vi  pier  \'aughan  Williams, 
L.  J.  And  in  A.-O.  v.  Margate  Pier  &  Harbour  Co.,  (1900)  I'Ch.  749,  the  act 
was  held  not  to  extend  to  that  company,  merely  because  it  acted  under  powers 
given  it  by  its  statute  of  incorporation.  It  does  not  extend  to  a  claim  in 
respect  of  a  private  duty  arising  out  of  a  contract  between  the  plaintiff  and 
the  public  body  sued.  Sharpington  v.  Fulhani  Guardians,  (1904)  2  Ch.  449. 
See  also  Lyles  v.  Southend-on-Sea  Cor.,  (1905)  2  K.  B.  14,  per  Vaughan 
Williams,  L.  J.  Nor  to  protect  an  independent  contractor  who,  for  his  own 
profit,  contracts  to  do  work  which  a  public  authoi'ity  is  authorized  to  do, 
and  creates  a  nuisance  in  executing  it.  T.  Tilling  v.  Bick  I\err  &  Co.,  (1905) 
1  K.  B.  562,  tbllowing  Kent  County  Council  v.  Folkestone  Cor.,  Id.  620,  C.  A. 
The  act  applies  to  an  action  for  an  injunction  only,  as  well  as  to  one  for 
damages.  Fielding  v.  Morley  Cor.,  supra.  It  is  not  restricted  to  actions  of 
tort.  Cree  v.  St.  Pancras  Vestry,  supra.  It  does  not,  however,  apply  to  an 
action  of  slander,  for  "  words  spoken  "  do  not  constitute  "  anything  done." 
li.  Aquarium,  &c,,  Soc.  v.  Parkinson,  (1892)  1  Q.  B.  431,  C.  A.,  decided 
under  11  ife  12  V.  c.  44,  s.  8.  As  to  when  an  act  is  done  in  pursuance  or 
execution,  &c.,  of  the  Act  of  Parliament,  ike,  within  sect.  1,  the  decisions  as 
to  when  notice  of  action  was  formerly  required,  will  be  found  useful;  they 
are  collected /)os^,  pp.  11-13  et  seq.  Sect.  1  (a)  does  not  apply  to  actions  in 
rem.     The  Burns,  (1907)  P.  137,  C.  A. 

The  statute  is  retroactive  and  applies  to  causes  of  action  which  arose  before 
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it  was  passeil.  The  Yduu,  C.  A.,  ante,  p.  \l?>'2.  \[  apiilios  to  actions  brouj^ht 
uuiler  Stat.  'J  Sc  10  V.  c.  98,  vid-  ante,  pp.  «10,  Mil. 

As  to  liow  the  six  montiis'  liinilatioii  is  to  be  calculatwl,  vide  post,  p.  11-11. 
Althont^li  wliore  tlie  cause  of  action  is  coiitimiiii;^  the  action  must  be  com- 
menced within  (J  months  from  its  ceasing,  yet  ciainaj^cs  arc  recfj^erabh'  whieli 
have  accrued  within  0  years  before  action.  HarrirKjtou,  EI.  of  v.  Derby  Cor., 
(1905)  1  Ch.  205.  Tiie  statement  of  claim  now  always  specifies  the  date  of 
the  issuing  of  the  writ  of  summons  by  which  the  action  was  commenced,  and, 
subject  to  amendment,  is,  it  seems,  conclusive  as  to  that  date.  Vide 
ante,  p.  G77. 

Where  the  defendant  obtains  judgment  with  costs,  tlie  costs  must,  under 
sect.  1  (b,  c),  be  taxed  as  between  solicitor  and  client,  the  court  having  no 
discretion  in  the  matter ;  Fidden  v.  Morley  Cor.,  ante,  p.  1132 ;  even  although 
tlie  judgment  is  merely  entered  up  "  witii  costs  to  be  taxed."  ^V.  Metropolitan 
Tramways  Co.  v.  L.  County  Council,  (1898)  2  Ch.  1-15.  The  court  has, 
however,  as  in  other  cases,  {uide  ante,  pp.  296  et  seq.),  a  discretion  to  deprive 
the  defendant  altogether  of  costs,  Bostock  v.  Itamsay  Urban  Authority, 
(1900)  2  Q.  B.  616,  C.  A. ;  or  it  would  seem,  to  allow  him  only  party  and 
party  costs,  (1900)  1  Q.  B.  361,  per  Ld.  Piussell,  C.J. 

By  the  Merchant  Sliipjjing  Act,  1894,  s.  358,  the  above  act  for  the  purposes 
of  the  provisions  of  Part  III.  (other  than  the  i)rovisions  relating  to  pnssenger 
steamers  only)  applies  to  the  whole  of  H.M.'s  dominions  and  wherever  he  has 
jurisdiction.  As  to  the  special  protection  granted  to  Inland  Hcveuue  ollicers, 
see  53  &  54  V.  c.  21,  s.  29  (2).  As  to  the  protection  afforded  bv  the  Pacific 
Islanders  Protection  Act,  1872  (35  Sc  36  V.  c.  19),  s.  20,  see  Burns  v.  Nowell, 
5  Q.  B.  D.  444,  C.  A. 

1.  Actions  against  Constables.   . 

The  provisions  contained  in  public  general  statutes,  passed  before  Jan.  1st, 
1894,  as  to  the  defence  to  actions  brought  against  constables  for  acts  done 
by  them  in  the  execution  or  intended  execution  of  their  duty,  have  been 
repealed  so  far  as  they  relate  to  local  venue,  limitation  or  notice  of  action, 
costs,  or  to  pleading  not  guilty  by  statute,  by  56  &  57  V.  c.  61,  s.  2,  and  in 
lieu  thereof  special  defences  are  allowed  by  sect.  1,  ante,  p.  1131.  As  to 
what  acts  fall  within  that  section  vide  ante,  [k  1132,  and  ^os^,  p.  1141  et  seq. 
But  constables  appointed  under  local  acts  arc  sometimes  entitled  to  notice 
of  action. 

Notice  of  action.}  As  to  the  notice  of  action,  vide  siqyra.  Where  a  local 
lighting  act  enabled  the  commissioners  to  appoint  constables  having  a  general 
jurisdiction,  and  required,  notice  of  action  against  a  person  doing  anything  in 
pursuance  of  the  act :  held  that  a  constable  so  apptiiuted  had  no  protection 
beyond  other  constables,  and  that  notice  was  not  necessary  in  respect  of 
anything  which  was  not  directly  within  the  powers  of  the  act.  Shatwell  v. 
IlaJl,  10  M.  k  W.  523. 

Where  notice  is  required,  the  decisions  respecting  notice  of  action,  jwsi, 
pp.  1143  et  seq.,  will  be  found  useful. 

Demand  of  copy  of  warrant.]  By  the  Constables'  Protection  Act,  1750,  24 
G.  2,  c.  44,  s.  6,  no  action  shall  be  brought  against  any  constable,  headborough, 
or  other  ofiicer,  or  against  any  jierson  or  jiersons  acting  by  his  order  and  in  his 
aid,  for  anything  done  in  obedience  to  any  warrant  under  the  hand  or  seal  of  any 
justice  of  "the  peace,  until  demand  has  been  made  or  left  at  the  usual  place  of 
his  abode,  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his  or 
their  attorney  or  agent,  m  writing,  signed  by  the  party  demanding  the  same,  of 
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tlie  perusal  and  copy  of  such  warrant,  and  the  same  hath  Ijeen  refused  or  neglected 
for  the  space  of  six  days  after  such  demand  ;  and  in  case  after  such  demand  and 
compliance  therewith  by  showing  the  said  warrant  to,  and  permitting  a  copy 
to  be  taken  thereof  b}'  the  party  demanding  tlie  same,  any  action  shall  be 
brought  against  such  constable,  &c.,  without  making  the  justice  who  signed 
or  sealed  the  said  warrant  defendant,  on  producing  or  proving  such  warrant  at 
the  trial  of  such  action,  the  jury  sliall  give  their  verdict  for  the  defendant 
notwithstanding  any  defect  of  jurisdiction  in  such  justice.  And  if  such 
action  be  brought  jointly  against  such  justice  and  coustable,  &c.,  then  on 
proof  of  such  warrant  the  jury  shall  find  for  the  constable,  &c.,  notwithstand- 
ing such  defect  of  jurisdiction. 

This  enactment  extends  only  to  actions  of  tort,  and  not  to  actions  on 
contract  (B.  N.  P.  24),  of  replevin  {Fletcher  v.  Wilhins,  6  East,  283),  or 
the  like. 

The  stat.  51  &  52  V.  c.  43,  s.  54,  contains  a  similar  provision  as  to  county 
court  bailiffs.     See  also  Id.  s.  55. 

What  persons  are  wWnn  the  stat.  24  G.  2,  c.  44,  s.  6.]  The  Metropolitan 
Police,  10  G.  4,  c.  44,  s.  4  ;  2  &  3  V.  c.  71,  s.  55  ;  special  constables,  1  &  2 
W.  4,  c.  41,  s.  5 ;  county  police,  2  &  3  V.  c.  93,  s.  8 ;  3  &'  4  V.  c.  88,  s.  35, 
see  also  19  &  20  V.  c.  69,  ss.  6,  31 ;  parish  constables,  5  &  6  V.  c.  109,  s.  15 ; 
and  borough  police,  45  &  46  V.  c.  50,  s.  191  (2),  have  the  same  privileges  as 
constables. 

Churchwardens  and  overseers  of  the  poor  takiug  a  distress  for  poor's  rates  are 
entitled  to  the  protection  of  the  statute.  B.  N.  P.  24 ;  Harper  v.  Carr,  7 
T.  R.  271.  So  a  gaoler  who  receives  and  detains  a  prisoner  under  the  warrant 
of  a  magistrate.  Butt  v.  Newman,  Gow,  97  ;  Henderson  v.  Preston,  21 
Q.  B.  D.  362,  C.  A.  So  a  prison  officer  acting  as  such,  Gl  &  62  V.  c.  41,  s.  10. 
See  also  the  Inebriates  Act,  1898 ;  Id.  c.  60,  s.  11  (1). 

Tills  section  is  intended  to  protect  the  officer  in  those  cases  only  where  the 
justice  remains  liable,  and  it  is  necessarj^,  in  order  to  bring  the  officer  within 
it,  that  he  should  act  most  strictly  in  obedience  to  his  warrant.  Parton  v. 
Williams,  3  B.  &  A,  330,  and  Id.  333,  per  Abbott,  C.J. ;  Peppercorn  v, 
Hofman,  9  M.  &  W.  618.  Therefore,  when  there  is  no  remedy  against  the 
justice,  no  demand  of  a  copy  is  necessary.  Cotton  v.  Kadivell,  2  Nev.  &  M. 
399  ;  Parton  v.  Williams,  supra.  Thus,  where  an  officer  apprehends  a 
different  ])erson  from  that  described  in  the  warrant,  he  is  not  protected  ; 
Money  v.  Leach,  3  Burr.  1742 ;  although  the  pei'son  apprehended  is  the  party 
against  whom  the  warrant  ought  to  have  issued.  Buye  v.  Bush,  1  M,  &  (.ir. 
775.  So,  where  a  constable  having  a  warrant,  to  searcli  for  cotton  which  had 
been  stolen,  took  also  a  tin  pan  and  sieve  which  were  claimed  by  the  person 
robbed,  but  were  not  mentioned  in  the  warrant,  nor  likely  to  furnish  evidence 
of  the  identity  of  the  articles  stolen.  Grozicr  v.  Cundey,  G  B.  Jt  C.  232,  So, 
where  in  executing  a  warrant  of  distress,  he  enters  a  house  in  sucli  a  manner 
ag  to  become  a  tres)iasser  ab  initio.  Bell  v.  Oakley,  2  M.  &  S.  259 ;  and  see 
i?.  v.  Marsden,  L.  R.,  1  C.  C.  121.  The  warrant  must  be  executed  by  the 
constable  to  whom  it  is  directed.  B.  v.  Sanders,  Id.  75.  But,  if  in  blank,  it 
seems  that  it  may  be  executed  by  the  constable  to  whom  it  is  delivered.  B. 
V.  Weil,  9  Q.  B.  D.  701,  707.  The  prevention  of  Crimes  Act,  1871  (34  &  35 
V.  c.  112),  s.  16,  authorises  a  constable  in  certain  cases,  to  search  for  and  seize 
goods,  under  a  wan-ant  issued  by  a  chief  officer  of  police. 

The  officer  is  not  deprived  of  the  i)rotection  of  the  statute  though  the 
warrant  is  not  shown  to  be  legal,  jirovided  he  acted  in  obedience  to  it.  Price 
V.  Messenger,  2  B.  &:  P.  158.  And,  generally,  a  want  of  jurisdiction  in  the 
justices  will  not  de]irive  the  officer  of  the  benefit  of  the  statute.  Atkins  v. 
Kilhy,  11  Ad.  k  IC.  777.     Jn  an  action  against  overseers  for  excessive  distress 
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for-  a  poor  rate,  no  deiiiaiul  of  the  warrant  is  necessary.  Starch  v.  <'laik<\  4 
B.  ifc  Ad.  11.3.  Tlie  act  docs  not  extend  to  a  warrant  granted  by  a  judge  of 
tlic  Q.  B.  I>.     aiddwrll  V.  Bhke,  1  C.  M.  &  11.  030. 

h'ridence  of  deuumd.]  The  demand  may  be  proved  by  the  production  of  a 
duplicate  original,  without  a  notice  to  produce;  Jonj  v.  Orchard,  2  B.  >fc  P. 
39,  and  see  ante,  p.  8;  and  it  is  sufiicient  if  the  demand  be  signed  by  the 
plaintifl"'s  solicitor,  and  left  at  the  defendant's  residence  by  the  solicitor's 
clerk.  S.  C. ;  Clark  v.  Woods,  infra.  Where  the  statement  of  claim  does 
not  charge  the  defendants  as  oflicers,  the  plaintiff  need  not,  in  the  first 
instance,  prove  a  demand  of  a  copy  of  the  warrant.  If  tlic  defendants 
mean  to  justify  under  the  warrant,  that  i)roof  lies  upon  tliem,  and  when 
they  come  to  that  i«irt  of  the  case  the  plaintiff  must  prove  a  demand. 
Frice  v.  Messenger,  3  Es]i.  00.  Where  the  warrant  was  in  the  hands  of 
the  gaoler,  and  the  agent  of  the  plaintitY  made  no  objection  to  the  copy 
when  tendered,  it  was  held  that  the  perusal  of  the  original  was  dispensed 
with.  Atkins  v.  Kilhy,  ante,  j).  1134.  The  demand  need  not  specify  the 
time  within  wliich  it  should  be  com])lied  with;  tlieref(jre  where  a  copy  was 
required  "  within  three  davs,"  the  demand  was  held  sufficient.  L'oUins  v. 
Hose,  5  M.  &'  W.  194. 

If  the  constable  refuse  or  neglect,  for  the  space  of  six  days,  to  comply  with 
the  demand,  the  constable  may  be  sued  as  before  the  statute,  and  the  mere 
fact  of  the  justice  being  joined  as  co-defendant,  does  not  entitle  the  constable 
to  an  acfiuittal.  Clark  v.  Woods,  2  Exch.  395.  But,  if  he  comply  with 
the  demand  at  any  time  before  action  brought,  though  more  than  six  days 
after  the  demand,  he  will  be  within  the  protection  of  the  act.  Jones  v. 
Vaughan,  5  East,  455,  It  is  no  excuse  for  non-compliance  with  the  demand, 
that  the  plaintiff  has  already  obtained  a  Cftjiy  of  the  warrant  from  another 
person.     Clark  v.  Woods,  supra. 

Evidence  of  arrest.]  In  actions  against  constables,  it  sometimes  becomes  a 
question  whether  the  evidence  is  sutlicient  to  establish  an  arrest ;  as  to  this 
evidence,  vide  ante,  pp.  921,  922. 

Defence. 

The  defendant  can  no  longer  raise  any  defence  he  may  have  by  virtue  of  a 
public  general  Act  passed  prior  to  Dec.  5th,  1893,  under  the  defence  of  not 
guiltj''  by  statute  ;  the  defence  must  be  pleaded  specially.  50  &  57  V.  c.  01, 
s.  2  (c).  Notice  of  action  is  no  longer  required  by  such  [lublic  general  statute. 
Id.  s.  2  (c) ;  nor  is  the  venue  local,  Id.  s.  2  (a).  But  special  defences  are 
given  by  Id.  s.  1,  vide  ante,  p.  1131.  As  to  what  acts  fall  within  sect.  1, 
vide  ante,  pp.  1132,  1133. 

The  fact  of  the  defendant  being  a  constable  or  other  public  officer  is  sufli- 
ciently  shown  by  proof  that  he  was  acting  as  such  ;  and  the  regularity  of 
his  appointment  will  be  then  presumed.  Vide  ante,  p.  43.  A  constable, 
having  reasonable  cause  to  suspect  that  a  felony  has  been  committed,  is  justi- 
fied in  arresting  the  party  suspected,  though  it  al'terwards  appear  that  no 
felony  has  been  committed.  JJeckwith  v.  Fhilhy,  6  B.  it  C.  035  ;  Davis  v. 
Russell,  5  Bing.  354.  But,  it  is  otherwise  in  a  case  of  misdemeanor,  without 
a  warrant;  Fox  v.  Gaunt,  3  B.  &  Ad.  798;  Bowditch  v.  Balchin,  5  Exch. 
378 ;  Griffin  v.  Coleman,  4  H.  &  N.  205 ;  28  L.  J.,  Ex.  134  ;  Wright  v.  Court, 
4  B.  it  C.  590 ;  except  in  the  case  of  a  breach  of  the  peace  committed,  in  his 
presence,  or  in  the  presence  of  some  one  else,  who  gives  the  person  committing 
it  into  custody,  there  being  a  danger  of  renewal ;  Timothy  v.  Simpson,  1  C.  M. 
.t'  11.  757;  Derecourt  v.  Corhishhy,  5  E.  v^:  15.  188;  24  L.  J.,  Q.  B.  313; 
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It.  V.  Liyht,  bears.  &  Bell,  o32 ;  27  L.  J.,  M.  C.  1 ;  but  if  theie  be  no  such 
danger,  and  the  arrest  be  not  the  result  of  a  continued  pursuit,  the  arrest  is 
unlawful.  E.  v.  Walker,  Deaisley,  358 ;  23  L.  J.,  M.  C.  123.  The  Police 
Acts,  in  certain  cases,  authorise  a  constHble  to  arrest  persons  found  committing 
offences  under  those  acts,  or  suspected  of  having  committed  certain  mis- 
demeanors, witliout  a  warrant ;  see  2  &:  3  V.  c.  47,  ss.  66,  69.  A  policeman, 
at  a  station,  is  justified,  under  s^ct.  69,  in  detaining  a  person  brought  there  in 
charge,  and  delivered  to  his  custodj^,  although  the  original  arrest  may  have 
been  illegal.  Boivditch  v.  Fosherry,  19  L.  J.,  Ex.  339.  "  A  constable  is  bound 
to  take  the  person  arrested  before  a  justice  as  soon  as  he  reasonably  can.  S.  C. 
He  is  in  no  case  justified  in  handcuffing  a  prisoner,  unless  it  be  necessary  to 
prevent  an  escape,  or  an  escape  be  attempted.     Wright  v.  Court,  ante,  p.  1135. 

Limitation  of  action.]  The  stat.  56  &  57  V.  c.  61,  s.  1  (a),  ante,  p.  1131, 
replacing  24  G.  2,  c.  44,  s.  8,  requires  the  action  to  be  brought  within  six 
calendar  mor.ths  next  either  after  the  act  complained  of,  or  after  the  ceasing 
thereof.     As  to  how  the  six  months  are  to  be  calculated,  vide  j^ost,  p.  1141. 

As  to  when  a  person  is  entitled  to  benefit  of  provisions  of  this  kind,  see 
post,  pp.  1141  et  seq.  Where  some  constables,  under  a  warrant  to  search  for 
black  cloth  which  had  been  stolen,  finding  no  black  cloth,  took  cloth  of  other 
colours,  and  carried  it  before  a  magistrate,  refusing  at  the  same  time  to  tell 
the  owner  of  the  house  searched  whether  they  had  any  warrant  to  do  so,  it 
was  held  that  they  were  within  stat.  24  G.  2,  c.  44,  s.  8,  and  that  the  action 
ought  to  have  been  commenced  within  six  months.  Smith  v.  Wiltshire,  2  B. 
it  B.  619.  So,  where  a  constable,  acting  under  a  warrant,  commanding  him 
to  take  the  goods  of  A.,  took  the  goods  of  B.,  believing  them  to  belong  to  A. ; 
it  was  held,  that  the  action  must  be  brought  within  six  months.  Farton  v. 
WiUiatiis,  3  B.  it  A.  330. 

Tender  of  amends.']     Tender  of  amends  before  action  may  be  pleaded  under 

56  &  57  V.  c.  61,  s.  1  (c). 

Costs.]     As  to  the  special  provisions  as  to  the  defendant's  costs,  see  56  & 

57  V.  c.  61,  s.  1  {h,  c,  d),  ante,  pp.  1131,  1132. 
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In  an  action  against  a  justice  of  the  peace,  the  plaintiff,  in  addition  to  his 
l)roof  of  trespass  or  other  grievance,  must,  when  it  is  denied  by  the  defence, 
prove  the  commencement  of  the  action  in  proper  time  ;  and  (in  certain  cases) 
malice  and  the  want  of  probable  cause.  In  some  cases  also  it  is  necessary  to 
prove  that  the  conviction  or  order,  if  any,  under  which  the  alleged  grievance 
was  committed,  has  been  quashed. 

Jervis's  Act— Stat.  11  <fe  12  V.  c.  44.]  By  this  act,  sect.  1,  after  reciting, 
"that  it  is  expedient  to  protect  justices  of  the  peace  in  the  execution  of  their 
duty,"  it  is  enacted,  "that  every  action  hereafter  to  be  brought  against  any 
justice  of  the  peace  for  any  act  done  by  him  in  the  execution  of  his  duty  as 
such  justice,  with  respect  to  any  matter  within  his  Jurisdiction  as  such  justice, 
shall  be  an  action  on  the  case  as  for  a  tort ;  and  in  the  declaration  it  shall  be 
expressly  alleged  that  such  act  was  done  maliciously  and  without  reasonalde 
and  probable  cause,  and  if  at  the  trial  of  any  such  action,  upon  the  general 
issue  being  jileaded,  the  plaintiiV  shall  fail  to  prove  such  allegation,  he  shall 
be  nonsuit,  or  a  verdict  shall  be  given  for  the  defendant." 

By  sect.  2,  "  For  any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which 
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bfi  lam  he  has  notjuvisdktinii,  i»r  in  wliich  he  shall  hui'e  cxcecdnl  his  jurisdic- 
tion, any  iicrson  injured  thorcl)}',  or  by  nny  act  done  under  any  conviction  or 
order  made,  or  n-arrant  issued,  l)y  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in  the  same  form  and  in  the  same  cnse 
as  lie  nii^lit  have  done  hefnre  the  passing  of  this  act,  without  making  any 
allegation  in  his  declaration  that  tlie  act  complained  of  was  done  maliciously, 
and  without  reasonable  and  probable  cause: — Provided,  nevertheless,  that  no 
such  action  shall  bo  brought  for  anything  done  under  such  conviction  or  order 
until  after  such  conviction"  [or  order?]  "shall  have  been  quashrd,  eitlicr 
upon  appeal  or  application  to  HeV  Majesty's  Court  of  Queen's  IJench ;  nor 
shall  any  such  action  be  brought  for  anything  done  under  any  such  warrant 
which  shall  have  been  Issued  by  such  justice  to  procure  the  appearance  ol 
such  i)arty,  and  which  shall  have  been  followed  by  a  conviction  or  order  in 
the  same  matter,  until  after  such  conviction  or  order  shall  have  been  so  quashed 
as  aforesaid;  or  if  such  last-mentioned  warrant  shall  not  have  been  followed 
by  any  such  conviction  or  order,  or  it  it  be  a  warrant  upon  an  information  for 
an  alleged  indictable  offence,  nevertheless  if  a  sunmions  were  issued  previously 
to  sucii  warrant,  and  such  summons  were  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last  or  most 
usual  jilace  of  abode,  and  he  did  not  appear  according  to  the  exigency  of  such 
summons,  in  such  case  no  such  action  shall  be  maintained  against  such  justice 
for  anything  done  under  such  warrant." 

By  sect.  3,  "  Where  a  conviction  or  order  shall  be  made  by  one  or  more 
justice  or  justices  of  the  peace,  and  a  warrant  of  distress  or  of  commitment 
shall  be  granted  thereon  by  some  other  justice  of  the  peace  hondfide  and  witii- 
out  collusion,  no  action  shall  be  brought  against  the  justice  who  so  granted 
such  warrant,  by  reason  of  any  defect  in  such  conviction  or  order,  or  for  any 
want  of  jurisdiction  in  the  justice  or  justices  who  made  the  same,  but  the 
action  (if  any)  shall  be  lirought  against  the  justice  or  justices  who  made  such 
C(inviction  or  order." 

By  sect.  1,  "  Where  any  poor  rate  shall  be  made,  allowed  and  published, 
and  a  warrant  of  distress  shall  issue  against  any  person  named  and  rated 
therein,  no  action  shall  be  brought  against  the  justice  or  justices  who  shall 
have  granted  such  warrant,  by  reason  of  any  irregularity  or  defect  in  the  said 
rate,  or  by  reason  of  such  person  not  being  liable  to  be  rated  therein  ;  and 
that  in  all  cases  where  a  discretionary  power  shall  be  given  to  a  justice  of  the 
peace  by  any  Act  or  Acts  of  Parliament,  no  action  shall  be  brought  against 
such  justice  for  or  by  reason  of  the  manner  in  which  he  shall  have  exercised 
his  discretion  in  the  execution  of  any  such  power." 

By  sect.  5,  no  action  lies  against  a  justice  for  having  obeyed  a  rule  made 
by  the  K.  B.  Division  under  this  section. 

The  20  &  21  V.  c.  13,  which  enables  justices,  on  summary  convictions,  il'c, 
to  state  a  case  for  the  opinion  of  one  of  the  sujierior  courts,  gives  iwwer  (by 
sect.  9),  after  a  conviction  or  order  has  been  coniirnied  or  amended  on  ajipcal, 
to  the  justices  who  stated  the  case,  or  any  others  having  the  same  jurisdiction, 
to  enforce  the  order  or  conviction  ;  and  no  action  or  proceeding  shall  be  had 
against  the  justices  lor  enforcing  such  conviction  or  order,  by  reason  of  any 
defect  in  the  same. 

These  acts  jirotect  members  of  a  county  coimcil,  acting  under  the  jurisdic- 
tion of  the  magistrates  transferred  to  them  bv  the  Local  Government  Act, 
188S ;  see  sects.  28,  100. 

Form  and  cause  of  actioii.]  The  11  &  12  V.  c.  44,  ss.  1,  2,  are  material 
changes  in  the  law  relating  to  this  head.  The  following  cases  have  been 
decided  on  them. 

An  action  of  replevin  may,  it  seems,  be  maintained  by  the  owner  against 
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the  magistrates  who  issue  a  warrant  of  distress  upon  his  goods,  subject,  how- 
ever, to  the  provisions  of  the  above  act.     Jones  v.  Johnson,  5  Exch.  862. 

Sect.  2  applies  only  where  the  act  for  which  the  plaintiff  is  suing  is  an  act 
in  excess  of  the  jurisdiction  of  the  justice.  Barton  v.  Bricknell,  13  Q.  B.  393. 
In  trespass  de  bonis,  &c.,  the  grievance  was  a  distress  for  levying  a  penalty  in 
a  matter  within  the  defendant's  jurisdiction,  and  the  conviction  had  been 
quashed  because  it  contained  an  illegal  alternative  of  confinement  in  the 
stocks  for  non-payment ;  it  was  held,  that  the  case  was  within  sect.  1,  and 
not  sect.  2,  and  semble,  if  the  defendant  had  committed  to  the  stocks,  trespass 
would  have  lain.  S.  C.  Trespass  de  bonis  and  for  imprisonment :  the  plaintiff 
had  been  convicted  in  a  matter  within  the  jurisdiction  of  the  defendant,  and 
the  warrant  under  which  the  defendant  justified  recited  a  conviction  with  costs 
not  really  contained  in  it,  and  which  had  been  quashed.  Held,  that  this  was 
an  excess  of  jurisdiction,  and  within  sect.  2.  Leary  v.  Patrick,  15  Q.  B.  2(36  ; 
19  L.  J.,  M.  C.  211.  If  justices  issue  a  warrant  under  2  &  3  V.  c.  84,  s.  1,  to 
distrain  on  overseers  who  have  been  illegally  ordered  by  guardians  of  a  union 
to  pay  contribution,  it  is  a  case  of  want  of  jurisdiction  within  sect.  2,  and 
trespass  lies.  Neiobold  v.  Coltman,  6  Exch.  189.  Mere  informality  in  ordeis 
in  a  matter  in  which  justices  have  jurisdiction,  as  in  a  levy  for  church  rates, 
will  not  deprive  them  of  the  benefit  of  sect.  I ;  Ratt  v.  Parkinson,  20  L.  J., 
M.  C.  208;  and  j9er  Jervis,  C.J.,  lb.,  "excess  of  jurisdiction,"  in  sect.  2,  means 
doing  wliat  the  justices  could  not  possibly  have  a  legal  right  to  do.  Sec  Bott 
v.  Ackroyd,  28  L.  J.,  M.  C.  207.  A  summons  to  appear  after  conviction  is 
not  a  summons  withm  the  last  part  of  the  proviso  in  sect.  2  ;  and  semh.  if  the 
party  summoned  before  conviction  appear  by  counsel  or  solicitor,  it  is  an 
apjiearance  within  the  same  section.  Bessell  v.  Wilson,  1  E.  &  B.  489  ;  22 
L.  J.,  M.  C.  94.  If  the  warrant  of  the  defendant  be  put  in  by  the  plaintifl, 
it  is  evidence  for  the  defendant  of  the  previous  information  on  oath  recited  in 
it.     HayJock  v.  iifarke,  1  E.  &  B.  471  ;  22  L.  J.,  M.  C.  67. 

Where  a  justice  acts  as  such  out  of  the  territorial  limits  of  his  jurisdiction, 
it  is  (except  in  cases  authorised  bv  statute)  an  excess  or  want  of  jurisdiction 
Avithin  sect.  2.  Semb.  Arnold  v.  'Dimsdale,  2  E.  &  B.  580;  22  L.  J.,  M.  C. 
161  (where  this  is  taken  for  granted).  The  owners  and  occupiers  of  abbey 
lands  were  empowered  to  rate  themselves,  the  rates  to  be  enforced  by  distress 
warrant  issued  by  a  justice  of  the  peace.  The  i)laintiff,  whose  laud  was 
not  abbey  land,  was  distrained  upon  by  virtue  of  a  warrant  issued  bj^  the 
defendant,  a  justice.  It  was  held,  that  he  was  entitled  to  maintain  an 
action  of  trespass.  Pedley  v.  Davis,  10  C.  B.,  N.  S.  492 ;  30  L.  J.,  C.  B. 
347.  A  justice  of  the  peace,  who  issues  a  warrant  to  enforce  paj'ment  under 
a  bastardy  order,  is  protected  by  sect.  1,  although  he  knew  that  proceedings 
by  appeal  had  commenced,  there  being  no  allegation  of  malice;  for  he  is 
acting  within  his  jurisdiction,  and  granting  a  case  is  no  suspension  of  his 
power.  And  quxre,  even  if  it  had  suspended  his  power,  whether  he  would  not 
still  have  been  protected  ?  Kendall  v.  TrzY/ansoM,  4  E.  &  B.  680.  It  would 
seem  from  the  judgment  of  the  court  in  Kirby  v.  Simpson,  10  Exch.  358  (cited 
post,  p.  1141),  that  the  omission  of  ])roper  allegations  of  malice  or  of  reasonable 
cause  would,  it  necessary,  be  amended  at  the  trial  w  here  the  notice  is  regular. 
In  Sonimerville  v.  Mirehouse,  1  B.  &  S.  652,  an  action  against  justices,  for 
making  an  order  against  the  plaintiff  fur  jiayment  of  a  church  rate,  although 
lie  ]iruved  that  they  had  no  jurisdiction,  according  to  11  &  12  Y.  c.  43,  s.  11, 
as  the  rate  had  been  demanded  more  tlian  six  months  before  the  information, 
the  defendants  pleaded  that  a  fresh  demand  was  made  less  than  six  months 
before  the  information.  It  was  held  that  they  were  not  liable,  as  it  did  not 
appear  that  they  had  been  actuated  by  malice.  In  Pease  v.  Chaytor,  1  B. 
&  S.  658;  31  L.  J.,  M.  C.  1,  the  declaration  stated  that  the  plaintiff  was 
summoned  Ijefore  the  defendants  for  refusing  to  i)ay  a  cliurch  rate,  the  vnlidit}- 
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of  which  he  honestly  ilisimteil,  and  gave  the  defemhints  notice;  that  tliey 
nevertheless,  not  acting  hond  Jif/r  in  the  helief  that  they  were  actinfj;  in 
conlorniity  with  law,  and  knowing  that  tlicy  liad  no  jurisdiction,  made  an 
order  for  payment  of  the  rate,  and  issued  a  distress  warrant  against  the 
plaintiff's  goods.  It  was  held,  on  denuu-rer,  that  where  the  allegations  in 
the  declaration  were  auilicient  to  show  that  the  defendants  acted  without 
jurisdiction,  it  was  not  necessary  to  allege  tliat  they  had  acted  maliciously 
and  without  reasonahle  or  i)robable  cause.  A  direction  to  the  jury  that  if 
the  jilaiutiff  bona  fide  intended  to  dispute,  and  did  dispute  the  validity  of 
the  rate,  and  gave  notice  to  the  defendants,  who,  notwithstanding,  determined 
to  proceed,  the  plaintilf  was  entitled  to  recover ;  but  if  the  jury  thought  that 
the  objections  made  by  tiie  jilaintift"  were  merely  a  pretext  for  the  purpose 
of  ousting  the  jurisdiction  of  the  justices  the  defendants  must  succeed,  was 
held  imperfect,  as  the  jury  were  not  asked  whetlicr  the  defendants  decided 
honestly  upon  the  evidence  before  them,  which  they  might  have  done;  in 
which  case,  witliout  malice  and  want  of  reasonable  cause,  they  would  not  be 
liable,  as  thej'  had  jurisdiction  to  decide,  for  the  time  being,  on  the  bona  fides 
of  tlie  plaintiff.     S.  C,  3  B.  &  S.  621 ;  32  L.  J.,  M.  C.  121. 

In  an  action  against  a  magistrate  for  a  malicious  conviction,  the  question 
is,  not  whether  there  was  any  actual  ground  for  imputing  the  crime  to  the 
plaintiff,  but  whether  upon  the  hearing  there  ajyicared  to  be  none.  The 
jilaintiff"  must  prove  a  want  of  a  probalile  cause  for  the  conviction,  which 
he  can  only  do  by  proving  what  passed  upon  the  hearing  before  the  magistrate 
when  the  conviction  took  place.  The  magistrate  has  nothing  to  do  with  tlie 
guilt  or  innocence  of  the  offender  except  as  appears  from  the  evidence  laid 
before  him.     Burley  v.  Bethnnc,  5  Taunt.  580. 

It  would  seem  from  the  iirinciple  laid  down  in  JjOiv  v.  Lhwelhjn,  (190<i) 
1  K.  B.  487,  C.  A. , cited  ante,  p.  865,  in  which  it  was  held  that  an  action  would 
not  lie  against  a  justice  of  the  peace  for  words,  maliciously  and  without  reason- 
able and  probable  caiise  spoken  by  him  in  tiie  course  of  tlie  discharge  of  his 
judicial  duty,  that  no  action  will  lie  against  a  justice  of  the  peace  for  an  act 
done  by  him  in  hh  judicial  capacity,  and  in  respect  of  a  matter  within  his 
jurisdiction.  Sec  also  Scott  v.  Stansfteld,  L.  It.,  3  Ex.  220,  Davjkltis  v.  Pauhf, 
L.  11,  5  Q.  B.  94  and  Id.  v.  Ld.  Rokebij,  L.  R.,  8  Q.  B.  255,  lOx.  Ch.  ; 
L.  K.,  7  H.  L.  744;  cited  ante,  p.  865,  and  Gelen  v.  Hall,  2  H.  &  N.  379; 
27  L.  J.,  M.  C.  78 ;  and  Fray  v.  Blackburn,  3  15.  &  S.  576. 

It  is  not  mntcrial  that  a  conviction  should  be  drawn  up  formally,  at  the 
time  when  it  takes  place;  for  it  is  only  a  formal  record  of  wliat  has  been 
done  by  the  court.  It  will  projierly  bear  date  at  the  time  when  in  fact  it 
took  ))lace,  and  the  court  will  give  credit  to  it  as  to  a  conviction  made  at 
that  time,  when  produced  in  a  coUateral  proceeding,  such  as  an  action  of 
trespass.  Gray  v.  Cookson,  16  East,' 20;  Massey  v.  Johnson,  12  East,  82; 
Gimhert  v.  Coyney,  M'Cl.  So  Y.  478;  see  Chancy  v.  Payne,  1  Q.  B.  712. 
But,  in  general,  an  order,  or  a  warrant  of  commitment  cannot  be  so  drawn  \ip 
ex  post  facto ;  for  it  ought  to  be  legal  and  effectual  at  the  time  of  enforcing  it. 
11.  V.  Cheshire,  5  B.  &  Ad.  439;  Hutchinson  v.  Lowndes,  4  B.  Sc  Ad.  118. 
Though  in  the  case  of  proceedings  in  a  court  of  record  this  is  otherwise  ;  vide 
Kemp  v.  Neville,  ante,  p.  919.  ^Yhere  a  justice,  instead  of  drawing  up  a 
regular  conviction,  ordered  the  offender  into  custody  till  he  could  settle  the 
matter  with  the  prosecutor,  which  he  accordingly  did  and  was  dismissed,  it 
was  held  that  the  justice  could  not  justify  in  an  action  of  trespass.  Bridyett  v. 
Coyney,  1  M.  iSr  lly.  211,  cited  ante,  p.  921. 

The  acts  of  a  justice  who  was  not  duly  qualified  by  faking  the  oaths,  &c., 
were  not  absolutely  void,  so  as  to  make  him  a  trespasser.  Maryate  Pier  Co. 
V.  Han  nam,  3  B.  &  A.  266.  Proper!  v  qualification  is  not  now  required; 
Stat.  6  E.  7,  c.  16,  s.  1. 
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Evidence  to  antiicct  the  justice  vjith  the  trespass,  and  the  luarrant  ivith  the 
conviction.']  In  case  of  imprisonment  under  the  warrant  of  a  magistrate,  in 
order  to  connect  the  magistrate  with  the  act,  a  notice  to  produce  the  warrant 
should  be  served  upon  the  defendant,  if  the  warrant  be  in  his  possession,  so 
as  to  enable  the  plaintiff  to  give  secondarj'  evidence  of  its  contents.  But  if 
the  warrant  remain  in  the  hands  of  the  officer,  lie  must  be  served  with  a 
subpoena  duces  tecum.  A  copy  of  it  may  be  obtained  h\  proceeding  under 
24  G.  2,  c.  44,  s.  6,  ante,  pp.  1133, 1134.  The  connection  between  the  justice 
and  the  officer  may  likewise  be  proved,  by  showing  that  the  former  has 
recognized  the  acts  of  the  latter. 

In  order  to  render  the  conviction  a  good  defence  at  common  law,  it  must 
be  connected  with  the  warrant  of  commitment,  and  if  it  be  a  conviction  for 
an  offence  differing  from  that  recited  in  the  commitment,  it  will  furnish 
no  justification.  Rorjers  v.  Jones,  3  B.  &  C.  409.  Where  the  warrant  and 
conviction  state  all  the  circumstances  wliich  are  essential  to  give  them 
validity,  and  are  connected  by  internal  reference,  no  other  evidence  appears 
to  be  necessary  than  the  production  of  them.  Strickland  v.  Ward,  12  East, 
74,  n. ;  see  further,  as  to  proof  of  conviction,  ante,  pp.  108,  109. 

Damages.']  By  the  11  ifc  12  V.  c.  44,  s.  13,  "  In  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and  he  shall  prove 
the  levying  or  payment  of  any  penalty  or  sum  of  money  under  any  con- 
viction or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he  prove 
that  he  was  imprisoned  under  such  conviction  or  order,  and  shall  seek  to 
recover  damages  for  any  such  imprisonment,  he  shall  not  be  entitled  to 
recover  the  amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any  sum 
beyond  tlie  sum  of  2d.  as  damages  for  such  imprisonment,  or  any  costs  of 
suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually  guilty  of  the 
offence  of  which  he  was  so  convicted,  or  that  he  was  liable  by  law  to  pay 
the  sum  he  was  so  ordered  to  pay,  and  (with  respect  to  such  imprison- 
ment) that  he  had  undergone  no  greater  punishment  than  that  assigned 
by  law  for  the  offence  of  wliich  he  was  so  convicted,  or  for  non-payment  of 
the  sum  he  was  so  ordered  to  pay."  The  provision  as  to  costs  is  repealed 
by  56  &  57  V.  c.  61,  s.  2  (jl),  and  sect.  1,  (h,  c,  d)  substituted;  vide  ante, 
pp.  1131,  1132. 

Defence, 

The  defendant  must  now  plead  specially  any  defence  he  may  have  ;  he 
can  no  longer  raise  it  under  "  not  guilty  by  statute  ; "  see  56  &  57  V.  c.  61, 
s.  2  (e).  Want  of  notice  of  action,  Id.  s.  2  (c)  ;  or  wrong  venue,  Id.  s.  2 
(a),  is  no  longer  a  defence.  Special  defences  are  given  by  Id.  s.  1,  vide  ante, 
p.  1131.  As  to  what  acts  this  section  applies,  vide  ante,  pp.  1132,  1133,  and 
post,  pp.  1141  et  seq. 

An  act  may,  it  seems,  be  protected  by  56  &  57  V.  c.  61,  s.  1,  although 
done  maliciously  and  without  reasonalile  or  probable  cause.  Kirhy  v. 
Simpson, post,  p.  1141.  And  although  done  without  jurisdiction,  as  where  one 
magistrate  only,  instead  of  two,  connnitted  the  mother  of  a  bastard  child. 
Weller  v.  Take,  9  East,  364.  So,  where  he  has  authority  over  the  subject- 
matter  of  the  complaint,  though  the  place  where  the  offence  is  committed 
is  not  within  his  jurisdiction.  Prestidge  v.  Woodman,  1  B.  &  C.  12. 
So,  where  a  magistrate  committed  a  driver  for  being  on  the  shafts  of  a 
cart  standing  still,  the  act  only  authorising  commitment  for  riding  on 
them.  Bird  v.  Ounston,  cited  in  Cook  v.  Leonard,  6  B.  &  C.  354.  Where 
the  capacity  in  which  the  party  acted  is  equivocal,  as  where  a  lord  of  a 
manor,  being  also  a  justice  of  the  peace,  seized  a  gun  in  the  house  of  an 
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iiiKlualiliud  iiLT.siiii,  il  will  be  presumed  Llial  he  acled  as  a  justice.  Brii/ys  v. 
iiV/^,/,  2  11.  151.  114. 

It  secuis  that  it  is  for  the  judge  to  determine  (under  11  &  12  V.  c.  44,  s.  2) 
wlictlier  the  defendant  was  acting'  honn  Jide  in  the  exeeution  of  his  oflicc  as 
justice,  and  tlicrefore  within  tlu-  proteetion  of  5<j  it  57  V.  c.  (51,  s.  1.  Kirhy 
V.  Sinrpsoii,  10  I'^xch.  .'!■")«;  23  L.  J.,  M.  C.  1G5,  jyr  Parke,  B.  In  an  action 
under  11  iV  12  V.  c.  44,  s.  1,  tlie  plaintifTs  own  case  admits  that  the  defc'ndnnt 
was  in  tlie  execution  of  his  oflicc,  and  the  question  of  hotuijidi-s  docs  not  arise. 
Tiie  defendant  cannot  claim  the  benefit  of  the  statute  unless  he  be  in  fact  a 
justice  ;  but  it  was  unimin)rtant  whether  he  were  qualified.  Margate  Pier  Co. 
V.  Unnnani,  cited  ante,  p.  1139. 

Where  the  act  in  question  has  not  been  done  in  the  capacity  of  a  justice, 
and  cannot  be  referred  to  that  character,  he  is  not  protected  by  56  &  57  V.  c. 
61,  s.  1.  Jnmes  v.  Saunders,  10  Biug.  429;  Mojy/an  v.  Fahncr,  2  B.  &:  C. 
729.  As  in  an  action  a-iainst  a  justice  for  not  being  duly  qualified.  Wri<jht 
V.  llorton.  Holt,  N.  P.  458.  But  qualification  by  estate  is  not  now  required  ; 
Stat.  6  E.  7,  c.  16,  s.  1. 

Limitation  of  action.']  Stat.  5(3  &  57  V.  c.  61,  s.  1  (a),  ante,  p.  1131, 
replacing  11  ife  12  A',  c.  44,  s.  8,  requires  the  action  to  be  brought  within 
six  calendar  months  next,  either  after  the  act  complained  of,  or  after  the 
ceasing  thereof. 

Wliere  on  an  illegal  conviction  by  the  defendant  a  fine  was  imposed  on  the 
jilaintiff  followed  by  a  distress  warrant  on  default  of  payment,  the  statute 
inns  from  the  entry  on  the  i)laintiirs  i)remises  under  the  warrant.  PoUey  v. 
Fordhmn,  (1904)  2  K.  B.  345.  The  six  months  are  to  be  reck(jned  exclusive 
of  the  day  of  committing  the  act ;  Clarke  v.  Davey,  4  Moore,  465 ;  for 
instance,  if  the  imprisonment  or  cause  of  action  ends  on  Dec.  14th,  it  is  a 
sufficient  commencement  of  the  action  if  the  writ  issue  on  June  14th. 
Hardy  v.  Byle,  9  B.  &  C.  603  ;  and  see  Freeman  v.  Read,  4  B.  &  S.  174  ;  32 
L.  J.,  M.  C.  226,  cited  post,  p.  1145.  In  case  of  a  continuing  imprisonment, 
a  justice  is  liable  to  answer  for  such  part  of  it,  suffered  under  his  warrant,  as 
was  within  six  calendar  months  before  the  action  commenced.  Masscy  v.  John- 
son, 12  East,  67,  7(5 ;  but  it  seems  that  in  such  case,  if  the  action  be  brought 
was  within  six  months  of  the  end  of  the  inqtrisonment,  he  is  liable  in  respect  of 
the  whole  imprisonment,  see  Harrinr/ton,  El.  of,  v.  Derby  Cor., ante,  p.  1133. 

The  53  G.  3,  c.  127,  s.  12,  limited  the  time  for  commencing  any  action 
for  a  distress  for  churcli  rate  to  3  calendar  months.  The  3  mouths  so 
limited  are  to  be  reckoned  from  the  time  at  which  the  distress  was  sold. 
Collins  V.  Rose,  5  M.  k  W.  194  ;  7  Dowl.  796.  In  Pease  v.  Chatjtor,  3 
B.  &  S.  621  ;  32  L.  J.,  M.  C.  121,  the  defendants  made  an  order  lor  the 
])ayment  of  a  rate  on  Jan.  6th.  The  distress  warrant  was  signed  on  Feb. 
3rd,  and  gocds  of  the  plaintiff  seized  on  Mar.  1 4th.  The  order  was  quashed 
upon  certiorari  on  May  9th,  and  an  action  commenced  on  June  13th.  It 
was  held,  that  although  the  action  was  too  late  as  rciiardcd  tlie  making  of  the 
order  and  the  expense  of  quashing  it,  yet  that  the  defendants  might  sue  for 
the  seizure. 

Tender  of  amends.']  Tender  of  amends  before  action  may  be  pleaded  under 
56  &  57  V.  c.  61,  s.  1  (c)  ;  see  also  {d),  ante,  p.  1131.  Sect.  2  repeals  11  ife 
12  V.  c.  44,  ss.  10,  11. 

3.  Actions  against  Persons  acting  in  Execution  of  Statutes. 

There  are  many  Acts  of  Parliament,  jirivate,  local,  and  personal,  and 
public  and  general,  containing  provisions  which  protect  ofiicers  and  persona 
acting  in  the  execution  of  their  several  duties  or  powers.     'J'hcir   general 
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object  is  to  require  previous  notice  of  action ;  tn  limit  the  time  of  its 
commencement ;  to  allow  a  general  defence  to  be  pleaded ;  and  to  enable 
the  defendant  to  tender  amends.  So  far  as  such  provisions,  contained 
imu J  public  general  statute  passed  prior  to  Dec.  5th,  1893,  relate  to  any 
proceeding  to  which  56  &  57  Y.  c.  61  applies,  they  are  repealed  by  Id.  s.  2, 
and  the  special  protection  affurtied  by  sect.  1  is  substituted.  Vide  ante, 
pp.  1131  et  seq. 

The  Limitations  of  Actions  and  Costs  Act,  1842,  5  &  6  Y.  c.  97,  enacts,  as 
to  "  all  acts  commonly  called  puUic,  local  and  personal ;  or  local  and  personal ; " 
or  "  acts  of  a  local  and  personal  nature,^''  that  the  privilege  of  showing  special 
matter  under  the  general  issue  shall  be  repealed  (sect.  3)  ;  and  that  the  periud 
of  limitation  for  anything  done  under  such  act  shall  be  two  years,  or,  in  case 
of  continuing  damage,  one  year  after  it  shall  have  ceased  (sect.  5).  By  the 
Interpretation  Act,  1889  (52  &  53  Y.  c.  63),  s.  9,  ante,  p.  104 ;  every  act 
passed  after  the  year  1850  shall  be  a  public  act,  and  judicially  noticed  as 
such,  unless  the  contrary  be  expressly  provided.  But,  this  section  does  not 
extend  the  previous  enactment  lo  public  acts  of  a  general  nature,  and  these 
are  now  governed  by  56  &  57  Y.  c.  61,  ante,  p.  1131. 

The  stat.  5  &  6  Y.  c.  97,  affects  only  statutes  passed  prior  to  Aug.  10th, 
1842.  Boden  v.  Smith,  18  L.  J.,  C.  P.  121,  decided  on  sect.  5.  An  act  for 
establishing  a  local  court  of  requests  is  within  it.  Cock  v.  Ocnt,  12  INI.  &  AY, 
234.     See  also  Shej^Jierd  v.  Sharp,  1  H.  &  N.  115,  Ex.  Ch. 

As  to  railway  companies  acting  under  their  several  special  acts,  vide  ante, 
p.  1117.  As  to  persons  acting  under  tlie  customs  laws,  see  the  Customs 
Laws  Consolidation  Act,  1878,  39  &  40  Y.  c.  46,  s.  267. 

N'ot  guilty  hg  statute.']  In  an  action  for  acts  done  by  the  defendant  under 
any  public  statute  whicli  allows  him  to  plead  "  not  guilty  by  statute,"  he 
may  still  so  plead,  unless  the  proceeding  be  one  to  which  56  &;  57  V.  c.  61, 
s.  1,  api^lies.  See  Jd.  s.  2,  ante,  p.  1131,  and  cases  cited  ante,  pji.  1132, 1133. 
So  where  the  privilege  is  given  by  any  local  or  personal  act  passed  sub- 
sequently to  Aug.  lOth,  1842,  vide  supra.  This  defence  has  the  same 
effect  as  the  plea  of  "  not  guilty  by  statute  "  previously  had  ;  Kules,  1883, 
0.  xix.  r.  12,  a7ite,  p.  309.  By  0.  xxi.  r.  19,  ante,  p.  310,  the  defendant 
when  so  pleading  must  insert  in  the  margin  of  his  pleading  a  reference  to  the 
statutes  on  which  he  relies;  otherwise  the  defence  will  be  treated  as  not 
pleaded  under  any  statute.  The  defence  itself  so  pleaded,  in  its  effect  and 
consequences,  remained  altogether  unaltered  by  this  rule.  Bartholomew  v. 
Carter,  3  M.  &  Gr.  125,  jser  'J'indal,  C.J.  And,  it  let  in,  not  only  the 
defences  peculiar  to  the  statute,  under  which  it  was  pleaded,  but  also  those 
which  were  available  under  it  at  common  law.  Boss  v.  Clifton,  11  Ad.  &  E. 
631  ;  Williams  v.  Jones,  Id.  643;  Eagleton  v.  Gutteridge,  11  M.  &  W.  465. 
And  this  is  still  the  effect  of  the  defence,  vide  supra.  Mistakes  or  omissions 
in  tlie  marginal  note  are  amendable  under  O.  xxviii.  r.  1,  ante,  p.  293  ;  as 
where  it  omits  some  or  one  of  the  statutes  relied  upon  ;  Kdivards  v.  Hodges, 
15  C.  B.  477;  24  L.  J.,  M.  C.  81;  but  it  must  be  borne  in  mhid  that  an 
amendment  of  this  kind  will  sometimes  be  made  at  the  trial  only  on  terms 
which  may  be  very  onerous  to  the  defendant.  Where,  however,  no  objection 
has  been  taken  at  the  trial  to  the  marginal  note,  the  i)Iaintiff  cannot  after- 
wards raise  the  question  on  a  subsequent  motion,  where  the  point  was  argued, 
as  to  whether  the  justificaiiDU  was  proved.  Jiiirridfje  v.  Nicholletts,  6  H.  &  N. 
383  ;  30  L.  J.,  Ex.  145. 

'i'he  defence  of  Not  guilty  by  statute,  cannot  ajtjily  to  claims  founded  on 
malice,  for  if  the  act  were  malicious  and  without  probable  cause  it  would  not 
be  done  in  pursuance  of  the  statute.  Kcigh/eg  v.  Bell,  4  F.  i'<r  F.  763,  792  ; 
and  Dawkins  v.  Bokeby,  Ld.,  Id.  806,  825,  2'<-T  Wiiles,  J. 
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Notice  of  actio)!.']  The  following  collection  <if  cases  has  been  retained  for 
convenience  of  reference,  but  it  must  be  remembered  that  notice  of  action  is 
nf)  longer  required  by  any  i>ublic  general  statute  passed  prior  to  Dec.  5th, 
1893,  in  inoctedings  to  which  50  it  57  V.  c.  Ul,  s.  1,  apjilies.  See  /(/.  s.  li, 
ante,  p.  1131,  and  cases  cited  ante,  pp.  1132,  1133.  As  a  general  rule  it 
may  be  laid  down  that  under  a  statute  giving  ;i  person  a  right  to  notice  of 
action,  he  is  entitled  to  such  notice  if  he  bond  fide  believed  that  the  act 
complained  of  was  done  by  him  in  the  execution  of  his  duty,  or  in  jmrsuance 
of  the  statute  requiring  notice  of  action ;  Booth  v.  Clive,  10  C.  B.  827  • 
20  L.  J.,  C.  P.  151  ;  Bead  v.  Coker,  18  C.  B.  850 ;  22  L.  J.,  C.  P.  201  ;  and 
that  tlie  question  for  the  jury,  in  order  to  ascertain  whether  the  defendant 
falls  witliin  the  i)rotection  of  these  statutes,  is,  "Did  the  defendant  honestly 
believe  in  the  existence  oi  those  facts,  wiiich,  if  they  had  existed,  would  have 
aftbrdcd  a  justification  under  the  statute?"  Ilermann  v.  Seneschal,  13 
C.  B.,  N.  S.  302;  32  L.  J.,  C.  P.  43;  accord.  Eoberts  v.  Orchard,  2  H.  &  C. 
760  ;  33  L.  J.,  Kx.  G5,  Ex.  Cb.  Although  there  must  be  facts  on  which  the 
defendant's  belief  could  be  based,  the  jury  are  not  to  consider  the  reasonable- 
ness of  tliat  belief.  Chamberlain  v.  Kinq,  L.  1!.,  6  C.  P.  474,  explaining 
Leete  v.  Hart,  L.  P.,  3  C.  P.  322.  If  the  facts  believed  by  the  defendant,  if 
existing,  would  constitute  no  defence,  he  is  not  entitled  to  notice.  S.  C.  It 
is  not  necessary  that  the  di;fendant  should  have  known  of  the  existence  of  the 
statute,  or  liavc  known  what  was  the  governiiig  statute ;  Read  v.  Coker, 
supra;  and  all  difficulty  of  this  nature  is  got  rid  of  by  the  above  rule; 
jwr  Williams,  J.,  in  lioherts  v.  Orchard,  snpra. 

An  action  may  be  brought  without  notice  whei'e  its  real  object  is  to  restrain, 
by  injunction,  an  immediate  injury,  altliou<jh  damages  are  also  claimed; 
Floiver  v.  JyOcal  Board  of  Low  Lfijton,  5  Ch.  D.  347,  C.  A.;  Chapman  v. 
AiickJand  Union,  23  Q.  B.  D.  204,  C.A. ;  and  in  such  case  the  court  may,  in 
lieu  of  an  injunction,  award  damages  for  prospective  injury.     S.  C. 

A  person  was  not  entitled  to  notice  of  action  as  a  justice,  constable,  or  other 
ofllcer,  because  he  hmii  fide  believed  he  was  such,  he  not  being  so  in  fact. 
Ihif/Iiea  V.  BucMand,  15  M.  &  W.  356  ;  per  Parke,  B. ;  Bidder  v.  Borrow,  9 
Ad.  il'  E.  654.  But  wliere  trustees  are  by  statute  entitled  to  notice  of  action, 
tliey  are  entitled  to  such  notice  if  they  are  trustees  de facto;  Hughes  v.  Buck- 
laml.  supra,  per  Parke,  B. ;  so,  in  the  case  of  a  public  officer  de  facto,  as  a 
liailiJT.  JhaJiain  v.  Watkins,  IG  M.  iS:  AV.  77.  A  surveyor  of  the  highways 
informally  aiipointcd,  wlio  acted  bond  fide,  was  held  entitled  to  notice  of 
actiuii  under  tlie  Highway  Act.  Huggins  v.  Wagdei/,  15  ^I.  il'  AV.  357.  So 
a  person  who,  altliough  disqualified,  acts  in  the  bond  fide  belief  that  he  is  a 
member  of  a  local  authority,  was  entitled  to  notice  under  the  Public  Health 
Act,  1875,  s.  264.  J.ea  v.  Faccg,  10  Q.  B.  D.  352,  C.  A.  Where  an  acti-ai 
was  brought  against  the  servant  tif  a  jierson,  who  bond  fide  believed  himself 
to  be  the  owner  of  a  fishery,  and  had  reasonable  grounds  for  such  belief,  but 
wlio  was  not  so,  for  an  act  which  w'ould  have  been  justified  under  the  7  &  8 
G.  4,  c.  29,  s.  63  (replaced  by  24  &  25  Y.  c.  06,  s.  103),  if  he  had  been  such 
owner,  and  the  act  gave  protection  to  any  person  for  anything  done  in 
jiursuance  of  it;  it  was  held,  that  the  defendant  was  entitled  to  notice  of 
action.  Hughes  v.  Buckland,  supra  ;  Allen  v.  Freece,  10  Exch.  443  ;  24 
L.  J.,  Ex.  0. 

Ill  order  tu  give  the  protection  of  a  statute,  the  specific  act  need  not  be 
authorised  by  the  statute;  thus  surveyors  of  highways  were  held  entitled  to 
notice  of  an  action  brought  for  injury  sustained  by  the  plaintifl's,  from  an 
obstruction  negligently  left  on  the  highway,  by  the  person  employed  by  the 
defendants,  to  erect  a  weighing  machine,  though  there  is  no  express  ])cwer  in 
5  &  6  W.  4,  e.  50,  to  erect  weighing  machines.  Jhtrdirick  v.  Moss,  7  H.  &N. 
136 ;  31  L.  J.,  Ex.  205.     A  surveyor  under  that  act  negligently  leaving  heaps 
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of  gravel  on  the  road  was  entitled  to  notice.  Davis  v.  Curling,  8  Q.  B.  286. 
Improvement  Commissioners,  under  a  local  act,  sued  for  the  negligence  of 
their  servants,  are  entitled  to  notice  of  action.  Mason  v.  Birkenhead  Improve- 
ment Commissioners,  6  H.  &  N.  72;  29  L.  J.,  Ex.  407.  Where  the  bailiff 
of  a  county  court,  under  a  warrant  against  the  goods  of  A.  took  those  of  B., 
he  was  entitled  to  notice  of  action.  Burling  v.  Ilarleij,  3  H.  &  N.  271 ; 
27  L.  J.,  Ex.  258.  As  to  notice  of  action  for  arrest  by  customs'  officer  on 
suspicion  of  felony,  see  Spittg  v.  Kitchin ;  Rose  v.  Id.,  15  W.  E.  903,  T.  T. 
1869,  Q.  B. 

Omission  to  do  something  required  by  the  act  will  entitle  the  defendants 
to  notice.  Newton  v.  Ellis,  5  E.  &  B.  115 ;  24  L.  J.,  Q.  B.  337  ;  Wilson  v. 
Halifax,  Mayor  of,  L.  E.,  3  Ex.  114;  Jolliffe  v.  Wallasey  Local  Board, 
L.  E.,  9  C.  P.  62,  under  11  &  12  V.  c.  63,  s.  139  (now  repealed) ;  Poulsum  v. 
Thirst,  L.  E.,  2  C.  P.  449,  under  25  &  26  V.  c.  102,  s.  106. 

Tlie  usual  clause  of  protection  in  railway  acts,  does  not  make  a  notice 
necessary  where  the  company  are  sued  for  negligence  as  carriers.  Carpue  v. 
L.  &  Brighton  By.  Co.,  5  Q.  B.  747  ;  Palmer  v.  Grand  Junction  liy.  Co.,  4 
M.  &  W.  749  ;  vide  ante,  p.  1117.  A  person  employed  by  a  building  owner 
to  erect  a  building,  adjoining  the  house  of  another,  was  not  within  the  pro- 
tection of  the  Metropolitan  Building  Act,  1855,  s.  108,  which  applied  to  any 
district  surveyor  or  other  person,  for  anything  done  or  intended  to  be  done,  in 
pursuance  of  the  Act.  Williams  v.  Golding,  L.  E.,  1  C.  P.  69.  So,  the 
protection  given  by  the  Larceny  Act,  1861  (24  &  25  V.  c.  96),  s.  113,  for 
things  "done  in  pursuance  of  the  act,"  had  no  application  to  the  case  of  a 
]:)rivate  individual,  prosecuting  another  for  felony.  Mercer  v.  Goorh,  15  L.  T. 
219,  M.  T.  1866,  Ex.  It  was  a  question  for  the  jury  under  sects.  103,  113, 
whether  the  plaintiff  was  "  immediately  apprehended."  Griffith  v.  Taylor,  2 
C.  P.  D.  194,  C.  A.  Where  the  defendant  was  a  conti'actor,  who  did  work 
for  a  district  board  of  works,  and  injury  was  occasioned  by  one  of  the  defen- 
dant's horses  and  carts  which  had  been  left  unattended  in  a  street ;  it  was 
held,  that  he  was  not  entitled  to  notice  under  the  Metropolitan  Management 
Act,  1862,  s.  106,  as  the  injury  was  not  done  or  intended  to  be  done,  under 
the  powers  of  the  Act,  but  was  purely  collateral.  Whatman  v.  Pearson, 
L.  E.,  3  C.  P.  442.  Secus,  where,  the  act  complained  of  was  done  by  the 
defendant,  by  order  of  the  district  board.  Chambers  v.  Reid,  13  L.  T.  703 ; 
H.  T.,  1866,  Q.  B.  So  where  the  defendants,  a  vestry,  supplied  carts  for 
watering  tlie  roads,  and  the  i)laintiff,  the  servant  of  a  contractor  who 
horsed  and  drove  their  carts,  sustained  injury  through  a  defect  in  a  cart 
driven  by  him,  the  defect  arising  from  the  defendants'  negligence.  Edwards  v. 
Vestry  of  St.  Mary,  Islington,  22  Q.  B.  D.  338.  See  also  Poulsum  v.  Thirst, 
supra. 

The  necessity  of  giving  notice  of  action  is  not  in  general  limited  to  actions 
for  torts.  Thus,  it  was  required  before  an  action  ex  contractu,  to  recover  back 
money,  bond  fide  but  illegally  received,  could  be  sustained  against  a  turnpike 
collector.  Waterhouse  v.  Keen,  4  B.  &  C.  200.  So,  in  the  case  of  highway 
rates,  received  by  the  surveyors  under  an  invalid  rate.  Selmes  v.  Judge, 
L.  E.,  6  Q.  B.  724.  So,  in  the  case  of  money  received  by  a  local  board  from 
an  adjoining  owner,  for  the  cost  of  paving  a  road,  which  he  was  not  liable  to 
pave.  Midland  By.  Co.  v.  Withington  Local  B.,  11  Q.  B.  D.  788,  ('.  A.  So, 
where  they  illegally  forced  him  to  expend  money  on  work  they  were  liable  to 
do  themselves.  Cree  v.  St.  Pancras  Vestry,  (1899)  1  Q.  B.  693.  So,  in  the 
case  of  excessive  charges  received  by  a  railway  company.  Kent  v.  Qt.  W.  Ry. 
Co.,  3  C.  B.  714,  cited  ante,  ]).  1117.  But  it  was  not  in  general  necessary  to 
give  a  notice  of  action,  before  suing  on  a  specific  cuntract,  as  a  building  contract 
with  a  board  of  bealtii.  Davies  v.  Swansea,  Mayor  of,  8  Exch.  808 ;  Dearie 
V.  Petersfield  Union,  21  Q.  B.  D.  447,  452,  C.  A'.    Where  a  local  act  directed 


Notice  of  Aitioii.  1145 

that  tlie  guardians,  ^:c.,  vi  a  jiarish  shouUl  be  biied  in  tlie  name  of  their 
vestry  clerii,  and  required  notice  to  be  given  of  any  action,  for  anything  done 
in  pursuance  of  the  act,  it  was  held,  that  notice  was  not  necessary  in  an 
action  for  work  and  hibour.  Fletcher  v.  OreenvteU,  4  J)owi.  lOG.  Notice 
was  not  necessary  under  the  Public  Health  Act,  iSTo,  s.  LJGf,  before  an  action 
for  the  recovery  of  land  against  a  local  authority.  Foat  v.  Mui/or,  ttc.  of 
Margate,  li  (.11).  Y). '290 . 

If  a  jierson  make  a  wrongful  distress  for  two  causes,  for  one  of  which  only 
he  is  entitled  to  notice  of  action,  he  may  be  sued  in  respect  of  the  other 
•without  giving  him  notice  of  action.     Lamont  v.  Southali,  G  M.  &  W.  410. 

The  intended  plaintiff  should  give  the  notice.  Sometimes  the  statute 
requiring  the  notice  allows  it  to  be  given  b}^  a  solicitor  or  agent,  on  his  behalf. 
Where  a  notice  oi  action  w'as  given  on  behalf  of  two,  one  of  whom  was  dead, 
and  the  action  was  brought  in  the  name  of  the  other,  the  com t  held  the 
notice  insutlicicnt.  FUkiuyton  v.  liiley,  3  Exch.  739  (under  3  &  4  W.  4, 
c.  'JO,  s.  69).  Where  a  statute  required  a  notice  of  action  to  be  given  "  by  the 
attorney  or  agent  of  the  party  " ;  it  was  helil  that  a  notice  of  action  might  be 
given  by  tha  2>rocheiii  amy  ol'  i\n  infant,  although  he  might  not  be  theproc/iein 
amy  on  the  record.     De  Gondouin  v.  Lewis,  10  Ad.  &  E.  117. 

The  notice  should  be  given  to  the  intendetl  defendant  or,  if  it  is  intended  to 
make  more  than  one  person  defendant  in  the  action,  the  notice  should  be 
given  to  all  the  defendants  entitled  to  notice.  In  a  case  where  the  same  party 
acted  as  a  clerk  to  two  ])ublic  bodies,  and  a  notice  of  action  was  given 
addressed  to  him  as  clerk  of  the  one  body,  the  cause  of  action  arising  under 
the  supposed  authority  of  the  other  body,  it  was  held  that  the  notice  was 
insufticient.     Ilider  v.  DorrelJ,  1  Taunt.  383. 

By  the  5  &  0  V.  c.  97,  s.  4, "  In  all  cases  where  notice  of  action  is  required, 
such  notice  shall  be  given  one  calendar  month  at  least  before  any  action  shall 
be  commenced ;  and  such  notice  of  action  shall  he  suftkient,  any  act  or  acts 
to  the  contrary  thereof  notwithstanding."  In  reckoning  the  calendar  month 
in  a  notice  of  action,  both  the  day  of  delivering  the  notice  and  that  of  issuing 
the  writ  must  be  excluded.  Young  v.  Higgon^  G  M.  &,  W.  49  (decided  on  24 
G.  2,  c.  44).  Where  a  notice  was  given  on  April  28th,  it  was  held  that  an 
action  miglit  be  connnenced  on  May  29th  following;  for  the  principle  is  that 
a  calendar  month  cannot  have  two  days  with  the  same  number,  and  the 
length  of  the  former  month  is  innnatcrial.  Freeman  v.  Read,  4  li.  ^  S.  174  ; 
32  L.  J.,  M.  C.  22(i. 

The  notice  should  be  a  formal  notice,  and  not  a  mere  letter  of  course. 
Lewis  V.  Smith.  Holt,  N.  P.  27 :  Union  Steamship  Co.,  (fcc.  v.  Melbourne 
Harbour  Commissioners,  9  Ap.  Ca.  365,  J.  C.  It  is  usual  to  state  the  address 
and  addition  of  the  party  to  whom  the  notice  is  given,  but  this  is  not  abso- 
lutely necessary,  unless  required  by  the  statute.  In  general,  the  intended 
plaintiff's  name  and  place  of  abode  should  be  given  in  the  body,  or  in  the 
indorsement  of  the  notice.  Wood  v.  FolJiott,  3  B.  &  P.  552,  n.  In  this  case, 
"  William  Wood,  of  Potherhithe,  in  the  county  of  Surrey,  merchant,"  was 
held  a  sufHcient  descri])tion.  It  is  not  in  general  necessary  to  state  the  names 
of  all  the  parties,  intended  to  be  iucluded  in  the  action,  or  whether  the  action 
is  to  be  a  joint  or  several  one.  Bax  v.  Jones,  5  Price,  168.  Where  a  writ 
was  sued  out  as  described  in  the  notice  of  action,  but  afterwards  discontinued, 
and  within  the  time  limited  by  tlie  statute  another  writ  was  sued  out  and 
served,  in  which  another  ])erson  was  joined  as  defendant;  it  was  held,  that 
the  notice  given  was  sutlicient.  Jones  v.  Simpson,  1  C.  &  J.  174.  The 
notice  need  not,  unless  the  statute  require  it,  state  the  form  of  the  action 
to  be  brought.  Prickett  v.  Oratrex,  8  Q.  B.  1020;  Filkington  v.  Hitey, 
supra.  It  is  sullicient  to  state  the  cause  of  it.  Jones  v.  Bird,  5  B.  &  A. 
837.     The  cause  should  be  stated  with  clearness  and  certainty  ;  Freeman  v. 
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Line,  2  Chit.  673;  Gimhert  \.  Coyney,  M'Cl.  &  Y.  469;  but  it  is  sufficient  if 
it  inform  the  defendant  substantially  of  the  ground  of  comjDlaint ;  Smith  v. 
W.  Derby  Local  Board,  3  C.  P.  J).  423.  The  time  and  place  of  the  act 
complained  of,  should  be  stated.  JacJdiii  v.  Fytche,  14  M.  «S:  W.  381 ;  Breese 
V.  Jerdein,  4  Q.  B.  585.  But  a  mistake  therein,  not  calculated  to  mislead,  is 
immaterial.     Madden  v.  Kotsinyton.  Vestry,  (1892)  1  Q.  B.  614.     There  was 

a  notice  of  action  to  magistrates,  for  that  the  defendants,  "  at ,  on  the  1st 

day  of  August,"  &c.,  inq>risoned  tlie  ]ilaintiff,  and  also  for  that  they,  "on  the 
said  1st  day,"  seized  plaintiff's  goods ;  it  was  held  that  the  place  first 
mentioned  might  apply  to  the  whole  subject  of  complaint.  Leary  v.  Patrick, 
15  Q.  B.  266;  19  L.  J.,  M.  C.  211.  Where  the  cause  of  action  is  for  having 
done  an  act  maliciously,  and  without  any  reasonable  or  probable  cause,  the 
notice  should  state  that  the  act  complained  of  was  so  done.  Massey  v. 
Johnson,  12  East,  67.  A  notice  of  action,  which  stated  that  the  action  would 
be  brought  for  causing  a  distress  to  be  made,  is  sufficient,  though  the  action 
is  for  trespass.  Hollinywortli.  v.  Palmer,  4  Exch.  267.  The  notice  is 
sufficient,  though  it  state  the  act  complained  of,  to  have  been  done  by  more 
persons  than  it  really  was.  Breese  v.  Jerdein,  su^ra.  A  notice  under 
a  Iccal  Act,  that,  unless  the  name  of  the  person  on  whose  information  the 
defendants  had  taken  certain  steps  was  given  up,  proceedings  would  be  taken 
against  them;  Norris  v.  Smith,  10  Ad.  &  E.  188;  or,  a  letter  written  to  the 
defendant  stating  that  an  action  would  be  brought  if  no  apology  were  made ; 
Winyard  v.  Marls,  15  L.  T.  591 ;  cor.  Byles,  J.,  were  held  bad,  because  they 
were  conditional.  It  seems  that  the  notice  should  specify  that  the  action  will 
be  commenced  at  the  expiration  of  the  number  of  days  mentioned  in  the  Act. 
Norris  v.  Smith,  supra,  j^er  Patteson,  J. 

Sometimes  the  statute  requiring  the  notice,  requires  the  name  and  place 
of  abode  of  the  intended  plaintiff,  or  his  solicitor  or  agent,  to  be  indorsed  on 
the  notice.  A  direction  to  indorse  the  name  of  the  solicitor  is  complied  with 
by  indorsing  the  initial  of  the  christian  name  of  the  solicitor,  with  his  sur- 
name and  abode  at  length.  Mayhew  v.  Locke,  7  'i  aunt.  63.  It  is  sufficient 
if  indorsed  by  a  firm  of  two  solicitors,  who  are  partners,  and  are  employed  by 
the  intended  plaintiff;  and  is  good,  though  one  of  the  christian  names  of  one 
be  omitted,  if  there  was  no  other  firm  of  the  same  surname  in  the  same  place 
at  which  the  notice  bore  date.  James  v.  Sivift,  1  D.  &  Ky.  625;  4  B.  &  C. 
681.  And,  a  solicitor  may  be  described  on  such  a  notice,  as  of  the  place  of 
his  office ;  Roberts  v.  Williams,  2  C.  M.  &  R.  561 ;  or,  as  of  his  residence. 
S.  C.  Describing  him  generally  of  a  large  town  would  not  be  sufficient,  but 
this  would  be  otherwise  if  the  town  be  a  small  one.  (Jrooke  v.  Curry,  Tidd's 
Pr.  9th  ed.  30  (c)  ;  Osborn  v.  Gunyh,  3  B.  &  P.  551.  Where  the  indorsement 
was,  "given  under  my  hand  at  Duriiam/' without  any  other  notidcation  of 
residence,  it  was  held  to  be  iiisuflicient,  being  a  mere  descri})tion,  not  of 
residence,  but  of  the  place  of  signature.  Taylor  v.  Femvick,  7  T.  R.  635,  u. 
Where  the  notice  was  indorsed  by  A.  &  B.  as  attorneys  for  the  plaintiff, 
and,  the  partnership  having  been  dissolved,  the  action  was  brouglit  by  A. 
only,  this  was  held  to  be  no  ground  of  objection.  Hollinyworlh.  v.  Palmer, 
supra.  If  the  solicitor's  name  and  place  of  abode  are  in  the  body  instead 
of  on  the  back  of  the  notice,  it  seems  it  is  sufficient;  for  the  intent  of  the 
statute  is,  that  the  justice  may  be  able  to  tender  amends  to  the  party  or  his 
solicitor.  See  Crooke  v.  Cnrry,  supra.  If  the  notice  be  given  and  served  by 
the  ])arty,  it  is  needless  to  mention  the  name  or  abode  of  any  solicitor. 

The  service  should  be  made  as  directed  by  the  local  statute.  In  general 
it  is  sufficient  to  serve  the  notice  ]iersonally,  or  leave  it  for  the  intended 
defendant,  at  his  usual  i)lace  of  abode.  See  Castle  v.  Burditt,  3  T.  R.  623. 
When  the  act  provides  that  the  notice  is  to  be  left  at  the  defendant's  office, 
&c.,  and  is  so  left  in  due  time,  it  is  immaterial  that  the  notice  does  not  reach 
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the  (lerendiuil's  hands  till  some  days  later.  Moodi/  v.  Ditliink,  i  F.  &  h\  938. 
Croiiii)t<iii,  J.  It  is  not  necessary  that  the  jilaiutilT  or  his  solicitor  should 
personally  serve  the  notice ;  service  by  the  solicitor's  clerk  is  sufficient. 
Mor;/an  v.  J  .each,  10  M.  Sc  W.  515. 

It  is,  in  general,  necessary  to  plead  specially  the  want  of  notice  of  action 
when  requiied  by  local  and  personal  statutes;  5  &  H  V.  c.  ItT,  s.  .'i  (cited 
mite,  p.  11-12).  See  Ediranh  v.  Gt.  W.  Ry.  Co.,  11  (".  15.  588;  '_'!  !,.  .1., 
V.  P.  72;   Davey  v.  Wamc,  14  M.  &  W.  I'J'J. 

Tender  of  amends  does  not  dispense  with  proof  of  proper  notice.  Marlins 
V.  Upcher,  o  Q.  B.  nG2.  The  notice  may  be  proved  by  a  duplicate  ori^jinal 
without  giving  a  notice  to  pmduce;  sec  ante,  p.  8. 


ACTIONS   BY  EXECUTORS   AND   ADMINISTRATORS. 

Before  the  act  establishing  a  Court  of  Probate,  20  &  21  V.  c.  77,  there 
were  many  courts  and  persons  having  jurisdiction  to  grant  probates  and 
letters  of  administration.  These  powers  were,  by  that  Act,  transferred  to  the 
Court  of  Probate.  A  similar  Act  was  also  passed  for  establishing  a  Court 
of  Probate  in  Ireland.  Id.  c.  79.  By  20  &  21  V.  c.  77,  s.  23,  the  Court  of 
Probate  was  made  a  Court  of  Record,  and  had  the  same  powers,  and  its 
grants  and  orders  the  same  effect  throughout  all  England,  and,  in  relaticm  to 
the  personal  estate  in  all  parts  of  England,  of  deceased  persons,  as  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury  and  its  grants  and  orders 
respectively,  in  relation  to  those  matters  and  causes  testamentary,  and  those 
effects  of  deceased  persons  whicli  were  within  the  jurisdiction  of  the  said 
Prerogative  Court.  The  jurisdiction  of  the  Court  of  Probate  has  been  trans- 
ferred to  the  High  Court  of  Justice ;  J.  Act,  1873,  s.  16,  and  is  by  sect.  34 
assigned  to  the  Probate,  Divorce,  and  Admiralty  Division.  Probates  and 
administrations  are  therefore  now  sealed  with  the  seal  of  that  Division. 

By  20  &  21  \.  c.  77,  s.  46,  a  ])r(ibate,  tSrc,  may  be  granted  by  the  districi 
registrar,  if  it  shall  appear  by  allidavit  that  the  testator  or  intestate,  at  time 
of  his  death,  had  a  fixed  place  of  abode,  therein  stated,  within  the  district  in 
which  the  application  is  made;  and  such  probate,  kc,  shall  have  eflect  over 
the  personal  estate  of  the  deceased  in  all  parts  of  Eni^land. 

By  sect.  47,  such  affidavit  shall  be  conclusive  for  the  purpose  of  authorizing 
the  grant  by  the  district  registrar,  and  no  such  grant  shall  be  liable  to  be 
"  impeached  by  reason  that  the  testator  or  intestate  had  no  fixed  place  of 
abode  within  the  district  at  the  time  of  his  death " ;  the  probate,  Sec,  so 
granted  shall  effectually  discharge  and  protect  all  persons  paying  to,  or  dealing 
with,  any  executor,  Sec,  thereunder,  notwithstanding  the  want  of,  or  defect 
in,  such  affidavit. 

By  sect.  57, "  the  affidavit  as  to  the  place  of  abode  and  state  of  the  property 
of  a  testator  or  intestate,  which  is  to  give  contentions  jurisdiction  to  the 
judge  of  a  county  court  under  the  previous  provisions"  in  the  Act,  shall, 
except  for  the  purpose  of  staying  proceedings  in  the  County  Court,  be  con- 
clusive for  the  purpose  of  authorizing  the  exercise  of  such  jurisdiction,  and 
the  grant  or  revocation  of  probate  or  administration  in  compliance  with  the 
decree  of  such  judge. 

By  sect.  70,  the  Court  of  Probate  may  apjxiint  an  admiuistratitr  pendente 
lite;  and  he  shall  have  all  the  rights  ami  powers  of  a  general  administrator, 
other  than  the  right  of  distributing  the  residue  of  such  personal  estate. 
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By  sect.  75,  "After  auj^  grant  of  administration,  no  person  ehall  have 
power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  the  deceased 
as  to  the  personal  estate  comprised  in,  or  affected  by,  such  grant  of  adminis- 
tration, until  such  administration  shall  have  been  recalled  or  revoked." 
Sect.  76  provides  for  tlie  mode  of  proceedin<i  where,  before  the  revocation  of 
any  temporary  administration,  any  proceedings  at  law  or  in  equity  have  been 
commenced  by  or  against  any  administrator  so  appointed. 

By  sect.  77,  "Where  any  probate  or  administration  is  revoked  under  this 
act  all  payments  bond  fide  made  to  any  executor  or  administrator  under  such 
probate  or  administration,  before  tlie  revocation  thereof,  shall  be  a  legal  dis- 
charge to  the  person  making  the  same;  and  tlie  executor  or  administrator 
who  shall  have  acted  under  any  such  revoked  probate  or  administration  may 
retain  and  reimburse  himself,  in  res[iect  of  any  payments  made  by  him,  which 
the  person  to  whom  probate  or  administration  shall  be  afterwards  granted, 
might  have  lawfully  made." 

By  sect.  78,  "  All  persons  and  corijurations  making,  or  permitting  to  be 
made,  any  payment  or  transfer  honu  fide  upon  any  probate,  or  letters  ot 
administration  granted  in  respect  of  the  estate  of  any  deceased  person  under 
the  authority  of  tliis  act,  shall  be  indemnified  and  protected  in  so  doing, 
notwithstanding  any  defect  or  circumstance  whatsoever,  affecting  the  validity 
of  such  jn-obate  or  letters  of  administration." 

By  sect.  79,  "Where  anj^  person,  after  the  commencement  of  this  act, 
renounces  probate  of  the  will  of  which  he  is  appointed  executor,  or  one  of  the 
executors,  the  rights  of  such  person  in  respect  of  the  executorship  shall  wholly 
cease,  and  the  representation  to  the  testator  and  the  administration  of  his 
effects,  shall  and  may,  without  any  further  renunciation,  go,  devolve  and  be 
committed  in  like  manner  as  if  such  person  had  not  been  appointed  executor." 
[And  the  death  of  an  executor  who  has  never  proved,  or  the  non-appearance 
of  an  executor  cited  to  prove,  has  the  same  effect.    See  21  &  22  V.  c.  95,  s.  16.] 

By  sect.  86,  all  grants  of  probates  and  administrations  made  before  the 
commencement  of  this  Act,  which  were  void  or  voidable  from  the  want  of 
jurisdiction  of  the  courts  granting  them,  were  made  valid ;  unless  the  grants 
had  been  already  declared  void  or  proceedings  were  pending  in  relation 
thereto. 

By  sect.  87,  "Legal  grants  of  probate  and  administration  made  before  the 
commencement  of  this  net,  and  grants  of  probate  and  administration  made 
legal  by  this  act,  sliall  have  the  same  force  and  effect  as  if  they  had  teen 
granted  under  this  act." 

By  the  20  lI'  21  V.  c.  79,  s.  95  (the  Irish  Act)  i  rebate  or  letters  of  adminis- 
tration granted  by  the  Court  of  Probate  in  Ireland  may  be  sealed  with  the 
seal  of  the  Court  of  Probate  in  England,  "and,  being  duly  stamjjed,  shall  be 
of  ihe  like  force  and  effect,  and  have  the  same  operation  in  England  as  if  it 
had  been  originally  granted  by  the  Court  of  Probate  in  England."  The 
Confirmation  and  Probate  Act,  1858  (21  &  22  V.  c.  56)  s,  12,  contains  a 
similar  provision  with  respect  to  the  sealing  of  Scotch  confirmations  of  ^nIUs, 
by  the  Court  of  Probate  in  England,  and  to  the  effect  of  such  sealing.  The 
jurisdiction  of  the  Irisli  Probate  Court  is  by  the  J.  Act  (Irdand),  1877,  s.  21, 
transferred  to  tlie  Irish  High  Court  of  Justice.  'J'he  Colonial  Probates  Act, 
1892  (55  &  56  V.  c.  6),  contains  similar  jjrovisions  as  to  i)robates  granted  in 
British  possessions  to  which  that  Act  has  been  applied  by  an  Oixlcr  in 
Council. 

By  the  Eegimental  Debts  Act,  1893  (56  &  57  V.  c.  5),  s.  6  (2),  the  com- 
mittee of  adjustment  prescribed  by  Royal  warrant,  arc  empowered  for  the 
purpose  of  paying  the  ])referential  debts  (see  sect.  1)  of  any  person  who  has 
died  while  subject  to  military  law,  to  collect  the  estate  of  the  deceased,  and 
(sect.  6  (6))  for  the  purpose  of  the  exercise  of  their  duties  shall,  to  the  exclusion 
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of  nil  aiitlioritics  ami  [irrsuns  whoiiisuevor,  liavo  llie  same  rij^lils  and  iiuwjrs 
as  il'  they  had  taken  (uit  representation  to  tlie  deceased. 

]Vhrn  rxrrutorsy  (tr.,  may  sue.']  An  exeeutor  raay  sue  for  a  breach  of 
contract  made  with  Ids  testator  where  it  is  such  as  appears  by  tlie  record  to 
render  tlie  personal  estate  less  beneficial  to  the  executor,  but  not  otherwise. 
1  Wins.  Saund.  217,  {a) ;  see  Chainh'rlalii  v.  Williammn,  ante,  p.  405.  It 
is  iniinaterial  whether  the  breach  occurred  before  or  after  the  testator's  death. 
Where  a  passenger  B.  sustained  j'crsonal  injury  through  the  breach  by  the 
defendants  of  their  contract  to  carry  him  with  due  care,  of  which  injury  he 
idtimately  died  ;  it  was  held  that  B.'s  executors  might  sue  for  the  injury  to 
his  estate,  in  respect  of  medical  expenses  thereby  incurred,  and  loss,  b}'  reason 
of  B.  being  jtrevented,  before  his  death,  from  attending  to  his  business. 
Bradshatu  v.  Lancashire  cfe  Yorlcshire  Ry.  Co.,  L.  R.,  10  C.  P.  189.  So,  the 
executor  of  P.  may  sue  in  respect  of  the  breach  of  a  similar  contract  made 
by  P.,  with  regard  to  his  wife,  whereby  P.  sustained  like  damage.  Potter  v. 
Metropolitan  District  Ry.  Co.,  32  L.  T.  36,  Dec.  2nd,  1874,  Ex.  Ch.  The 
two  cases  last  cited  follow  the  principles  stated  in  1  Wnis.  Exors.,  10th  ed., 
pp.  616  et  .see/.,  and  an  action  for  breach  of  a  statutory  duty  survives  to  the 
])laintiff's  executors.  Pcebies  v.  Omcahltiuistle,  (fee.  Council,  (1806)  2  Q.  B. 
159.  But,  apart  from  contract  or  duty,  no  action  will  lie  in  respect  of  such 
damages,  resulting;  from  the  wrongful  act  of  the  defendants.  Fulling  v. 
Gt.  E.  Ry.  Co.,  0"Q.  B.  I).  110.  A  judgment  recovered  under  9  i<c  10  V. 
c.  03,  ante,  p.  810,  is  no  bar  to  the  action.  Leggott  v.  Ot.  N.  Ry.  Co., 
1  Q.  B.  D.  599.  If  the  contract  were  of  such  a  nature  as  to  be  rescinded  by 
the  death,  no  subsequent  breach  would  be  possible,  but  the  right  of  action 
for  any  breach  which  accrued  befoie  the  death  is  not  thereby  divested. 
Stuhbs  v.  Holywell  Ry.  Co.,  L.  1!.,  2  Ex.  311.  As  to  when  a  contract  is 
rescinded  by  death,  vide  post,  pp.  1151,  1165.  As  to  the  enforcement  by  an 
executor  of  a  restrictive  covenant  with  respect  to  land  made  with  his  testator, 
see  Formhy  v.  Barher,  (1003)  2  Ch.  530,  C.  A. 

As  to  when  the  executor  of  the  owner  in  fee  of  land  can  sue  on  covenants 
running  with  the  land,  vide  ante,  pp.  725,  726. 

The  maxim  "  Actio  personalis  nioritur  cum  persona,'"  applied  at  common 
law  to  all  actions  of  tort ;  but  the  stat.  4  E.  3,  c.  7,  enacted  that  executors 
s'dould  have  an  action  of  trespass  for  goods  and  chattels  of  the  testator 
carried  away  in  his  lifetime,  in  like  manner  as  the  testator  wonld  have  had  if 
living.  This  remedy  was  extended  to  the  executors  of  executors  b)"^  25  E. 
3,  stat.  5,  c.  5,  and  to  administrators  by  31  E.  3,  stat.  1,  c.  11,  or.  by  an 
equitable  construction  of  1  E.  3,  c.  7,  supra;  for  this  last  statute,  being 
a  remedial  act,  has  always  been  expounded  largely.  Therefore,  by  an  equitable 
construction  of  the  statute,  an  executor  or  administrator  shall  now  have  tiic 
same  actions,  for  any  injury  done  to  the  personal  estate  of  the  testator  in  his 
lifetime,  whereby  it  is  become  less  beneficial  to  the  executor,  as  the  testator 
himself  mi'^ht  have  had,  whatever  the  form  of  the  action  may  be.  1  Wnis. 
Saunil.  217  a,  b,  (1),  and  (e).  See  Twycross  v.  Grant,  4  C.  P.  D.  40,  C.  A., 
and  Bulling  v.  Gf.  E.  Ry.,  supra.  Although  an  action  for  defiimatiou  abates 
by  the  death  of  the  plaintiff,  yet  where  the  publication  of  a  false  and  malicious 
statement  causes  damage  to  the  plaintiff's  personal  estate,  e.g.,  as  being  a 
slander  of  title  to  the  plaintill's  trade-mark,  it  survives.  Ilatchard  v.  Mege, 
18  Q.  B.  D.  771.  And  an  action  for  infringement  of  the  plaintiff's  registered 
trade-mark,  and  claiming  an  account  of  ])rofits,  may  be  continued  by  his 
executors.     Oakey  v.  Dalton,  35  Ch.  D.  700. 

These  acts,  however,  gave  the  executor  no  remedy  for  an  injuiy  done  to 
the  real  estate  of  the  deceased,  but  now,  by  3  tt  4  W.  4,  c.  42,  s.  2,  an  action 
may  be  maintained  bv  the  executors.  Sec,  of  any  person  deceased  for  any 
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injury  to  his  real  estate,  committed  iu  his  lifetime,  for  which  an  action  might 
have  been  maintained  by  him,  so  as  such  injury  shall  have  been  committed 
within  six  calendar  months  before  his  death,  and  provided  such  action 
shall  be  brought  within  one  year  after  his  death,  and  the  damages  when 
recovered  shall  be  part  of  his  personal  estate.  Where  A.  brought  an  action 
against  B.,  claiming  an  injunction  and  damages  for  obstructing  the  lights  of 
her  house,  and  died  more  than  six  months  after,  it  was  held  that  her  executor 
might  continue  the  action  for  damages  accruing  within  six  months  from  the 
death.     Jones  v.  Simes,  43  Ch.  D.  607. 

The  common  law  rule  is  further  relaxed  by  the  Fatal  Accidents  Acts,  1840, 
1864.  These  two  acts  and  the  cases  decided  thereon  are  collected  cmte,  pp. 
810  et  seq. 

How  executors,  &c.,  are  to  sue.']  An  executor  vmst  sue  in  his  respresentative 
capacity,  or  in  the  detinet,  as  it  was  formerly  expressed,  when  the  cause  of 
action  has  accrued  in  the  lifetime  of  the  deceased.  1  Wms.  Saund.  112, 
112  «,  (1);  2  ^Yms.  Exors.,  10th  ed.  1517.  But  where  the  cause  of  action 
accrues  after  the  death  of  the  testator,  the  executor  may  sue  as  such,  or  not, 
at  his  option.  1  Id.  659  et  seq. ;  2  Id.  1517,  1518.  Thus  he  may  sue  in  his 
representative  character  on  contracts  made  with  himself  if  the  money  when 
recovered  would  be  assets.  GoweU  v.  Watts,  6  East,  405 ;  Marshall  v. 
Broadhurst,  1  C.  &  J.  405.  Thus,  where  an  administrator  after  the  death 
of  the  intestate,  enters  into  contracts  in  the  course  of  carrying  on  the  business 
of  the  intestate,  for  the  benefit  of  the  estate,  he  may  sue  iu  bis  representative 
ca])acity.  Moscley  v.  Rendell,  L.  IL,  6  Q.  B.  338,  cited  post,  p.  1151 ;  Abbott 
V.  Farfitt,  Id.  346,  explaining  BoUngbroke  v.  Kerr,  L.  R.,  1  Ex.  222,  where 
it  did  not  appear  that  the  business  was  carried  on  for  the  benefit  of  the  estate  ; 
and  see  Aspinall  v.  Wake,  10  Bing.  51  &  Wms.  Exors.,  10th  ed.  663.  By 
llules,  0.  xviii.  r.  5,  "  Claims  by  or  against  an  executor  or  administrator  as 
such,  may  be  joined  wuth  claims  by  or  against  liim  personally,  provided 
the  last-mentioni  d  claims  are  alleged  to  arise  with  reference  to  the  estate, 
in  respect  of  which  the  plaintiff  or  defendant  sues,  or  is  sued,  as  executor  or 
administrator."  As  to  this  rule,  see  Fadivick  v.  Scott,  2  Ch.  D.  736,  743,  per 
Hall,  V.-C. 

Evidence  of  title,  as  executor  or  administrator.']  By  Rules,  1883,  0.  xxi. 
r.  5,  "if  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim  as 
executor,"  or  in  any  representative  capacity,  "  he  shall  deny  the  same 
specifically." 

When  the  plaintiff's  representative  character  is  denied,  the  issue  lies  on 
the  plaintiff;  as  to  how  this  is  proved,  see  Froof  and  effect  of  jyrobate  and 
letters  of  admiuistratlon,  ante,  pp.  118,  203.  As  to  the  particular  case  of  a 
life  policy  effected  by  a  person  domiciled  abroad,  vide  ante,  p.  118. 

Questions  respecting  bona  notahilia  can  no  longer  arise  in  actions  by 
executors  ;  see  sects.  23,  86  {ante,  ])p.  1147,  1148). 

With  regard  to  stamp  objections  to  the  probate,  see  Stamps,  ante,  p.  270. 

It  is  sufficient  if  the  probate  be  produced  at  the  trial,  for  the  grant  relates 
back  to  the  testator's  death,  from  which  time  the  executor  takes  his  title  by 
virtue  of  the  testator's  will.  1  Wms.  Exors.,  10th  ed.  224,  225.  So,  where 
neveral  join  in  an  action,  for  injury  to  a  leasehold  reversion,  whose  title  consists 
in  their  being  executors,  it  is  enough  to  produce  a  probate,  granted  to  one  of 
them  only;  for  this  shows  the  will  to  be  good  from  which  all  derive  their 
title.  Midlers  v.  Ffeil,  M.  &  M.  362.  But  the  title  of  an  administrator,  if 
imt  in  issue,  must  be  proved  by  the  grant  of  letters  of  administration  irrior  to 
the  commencement  of  the  action,  for  the  title  commences  from  the  time  of  the 
grant;  1  Wins.  Exors.   10th  ed.  315;  although  the  grant  relates  back  to  the 
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ileath  for  tlic  bonefit  of  tlio  estate.  Morrjun  v.  TIuhikis,  K  Exch.  .'502  ;  viiln 
ante,  pp.  02"),  i)31.  And  it  seems  in  tlie  Chancery  Division  tu  Ijesuflicient  that 
the  letters  sliould  be  jjroduced  at  tho  hearing,  see  1  Wnis.  Exors.  10th  ed.  ol5. 
Tlie  non-joinder  of  a  co-executor  as  plaintiff  was  formerly  pleadable  in 
abatement  only;  I  Wins.  Saund.  21)1  A-,  /,  and  any  objection  on  the  ground 
of  such  non-joinder  must  now  be  made  before  tlie  trial,  vide  ante,  \).  91. 

l'eitfi))g  of  property  and  evidence  of  the  cause  of  actionJ]  An  executor  or 
administrator  has  the  pnjperty  of  the  goods  of  the  testator  or  intestate 
vested  in  him  before  actual  possession ;  Com.  Dig.  Admon.  (B.  10) ;  and, 
though  administration  be  not  granted  for  a  long  time,  yet,  when  it  is  granted, 
it  vests  the  property  in  tlie  administrator  by  relation  from  the  time  of  the 
death  of  the  intestate ;  Id.;  2  Roll.  Ah.  Tres[).  (T.),  pi.  2,  4 ;  R.  v.  Ilorsley, 
8  East,  410,  and  this  has  on  and  since  Jan.  1st,  1898,  by  reason  of  stat. 
60  &  61  V.  c.  65,  ante,  \\  1060  applied  to  freeliolds.  In  re  Pryse,  (1904) 
P.  301.     As  to  title  of  executors  in  ejectment,  vide  attfe,  pp.  1060,  lOtJl. 

With  regard  to  the  cause  of  action,  the  evidence  will  be  the  same  as  in 
an  action  between  the  defendant  and  the  testator  or  intestate.  But  attention 
must  be  paid  to  the  form  of  tlie  statement  of  claim.  Thus,  if  the  defendant 
ordered  a  coat  to  be  made  by  A.,  v/hose  executor  finished  and  delivered  it, 
the  executor  cannot  sue  as  for  goods  sold  and  delivered  by  A. ;  but  scmh., 
he  must  either  sue  as  for  sale  and  delivery  by  himself  as  executor,  or  must 
claim  specially.  Werner  v.  Humphreys,  2  M.  &  Gr.  583,  and  Id.  857,  n. 
A.  agreed  to  do  carjienter's  work  tor  B.,  to  be  paid  for  on  completion  ;  A. 
died  before  completion,  and  the  plaintift",  A.'s  executor,  agreed  to  complete 
it :  it  was  held,  that  the  plainlitf  could  not  recover  for  the  work  done  by  A., 
as  a  debt  due  to  A.  in  his  lifetime,  for  there  was  no  debt  in  A.'s  lifetime ; 
but  he  might  recover  on  a  (juantum  meruit,  as  for  a  debt  due  to  plaintift' 
as  executor  for  work  so  done  by  A.  Crosthwaite  v.  Gardner,  18  Q.  B.  G40  ; 
21  Ij.  J.,  Q.  B.  356.  But  in  such  cases  an  amendment  would  now  no  doubt 
be  allowed. 

Where  B.  took  out  administration  to  A.,  and  did  work,  &-c.,  in  the  course 
of  carrying  on  A.'s  business  for  the  benefit  of  his  estate,  and  died,  the  action 
must  be  brought  by  C,  the  administrator  de  honis  non  of  A.,  for  work  done 
by  B.,  as  administrator.  Moseley  v.  Rendell,  L.  B,,  6  Q.  B.  338.  Where  the 
declaration  alleged  that  the  work  was  done  by  C.  as  administrator,  the  ct)urt 
allowed  an  amendment.     S.  C. 

See  further  Foster  v.  Bates,  12  M.  &  W.  226,  cited  ante,  p.  552, 

Evidence  on  a  defence  of  Statute  of  Limitations.']  The  statutes  of 
limitations  in  personal  actions  will  be  found  ante,  pp.  677,  719.  On  a 
defence  of  the  Statute  of  Limitations  to  a  statement  of  claim  containing  only 
claims  on  promises  to  the  testator,  and  issue  thereon,  the  plaintifi'  will  not 
be  allowed  to  give  evidence  of  promises  or  acknowledgments  to  himself 
after  the  death  of  the  testator.  Sarell  v.  Wine,  3  East,  409;  Tanner  v. 
Smart,  6  B.  &  C.  608.  Action  by  administrator  on  a  note  given  by 
defendant  to  the  intestate;  on  an  issue  on  the  Statute  of  Limitations,  it 
was  held  that  an  agreement  between  plaintilV  and  defendant,  that  defendant 
should  retain  the  interest  on  the  note,  in  consideration  of  his  maintain- 
ing the  child  of  intestate,  was  equivalent  to  ]iayment  of  interest  so  as  to 
bar  the  statute.  Bodger  v.  Jrch,  10  Exch.  333  ;  24  L.  J.,  Ex,  19.  But 
it  seems  that  where  an  acknowledgment  is  relied  on  to  rebut  a  defence 
of  tlio  statute,  it  must  now  be  pleaded  specially,  vide  ante,  p.  684.  As 
to  the  use  of  admissions  made  in  a  book  of  a  testator,  of  the  receipt  of 
interest  by  him,  to  rebut  the  statute  wdien  set  up  against  his  executor, 
see   Bradley   v.   James,    13   C.    B.   822;    22    L.   J.,    C.  P,   193,  and  ante, 
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pp.  55,  56,  58,  59.     As  to  ackuowledgments,  see  IVard  v.  Hunter,  6  Taunt. 
210,  cited  a7ite,  pp.  684  et  seq. 

Where  a  persou  to  whom  a  right  of  action  had  accrued  during  his  residence 
abroad,  died  there,  and  he  never  returned  to  this  country  after  the  accrual 
of  the  right,  it  was  heki  that  his  executors  might  sue  for  it,  although  more 
than  six  years  had  elapsed  since  it  accrued.  Townsend  v. Deacon,  3  Exch. 
706,  following  Sfrithorst  v.  Grmme,  3  Wils.  145 ;  2  W.  Bl.  723.  These  cases 
were  decided  on  the  ground  that  as  the  plaintiff  was  beyond  seas  he  was 
within  the  disability  clause  of  the  Limitation  Act,  1623,  (21  J.  1,  c.  16, 
s.  7,  ante,  p.  683),  and  the  statute  tlierefore  never  began  to  run  as  long  as 
the  testator  remained  abroad.  But  since  19  &  20  V.  c.  97,  s.  10  (ante, 
p.  683),  the  testator  would  be  barred  at  the  end  of  six  years  from  the  time 
of  action  accrued,  and,  therefore,  there  seems  no  reason  why  his  executors 
should  now  be  entitled  to  any  longer  period ;  for  it  was  held  in  Penny  v. 
Brice,  18  C.  B.,  N.  S.  393,  that  where  the  cause  of  action  has  once  accrued, 
and  the  statute  has  begun  to  run,  the  executors  are  bsrred  in  the  same 
manner  as  the  testator  would  have  been,  and  are  entitled  to  no  delay  in 
taking  proceedings.  But  in  case  of  disability  other  than  that  provided  for 
by  19  &  20  V.  c.  97,  s.  10,  supra,  the  doctrine  laid  down  in  Toivnsend  v. 
Beacon,  supra,  seems  to  apply,  and  the  statute  either  never  runs  as  against 
the  executor,  or  only  runs  from  the  time  of  the  testator's  deatli ;  see  3  Exch. 
711,  712.  Where  the  cause  of  action  accrues  after  the  death  of  an  intestate, 
the  statute  does  not  begin  to  run  till  letters  of  administration  have  been 
taken  out.  Gary  v.  StejAenson,  2  Salk.  421;  Murray  v.  E.  India  Co., 
5  B.  &  A.  204 ;  Burdick  v.  Garrick,  L.  IL,  5  Ch.  233,  241 ;  Atkinson  v. 
Bradford,  &c.  Building  Soc,  26  Q.  B.  I).  377,  C.  A.  Where  the  cause  of 
action  accrues  on  the  day  of  the  intestate's  death,  in  the  absence  of  evidence 
it  will  be  presumed  that  the  death  took  place  first.  S.  C,  j)fr  Ld.  Esher, 
M.  R.,  and  Lindley,  L.J.  Where  letters  of  administration  are  granted  on 
the  revocation  of  probate  granted  on  a  forged  will,  the  Statute  of  Limitations 
runs  from  the  grant  of  the  letters  only.  ''Chan  Kit  San  v.  Bo  Fung  Ham/, 
(1902)  A.  C.  257,  J.  C.  Where  the  action  abated  by  the  deatli  of  a  plaintiff, 
his  representatives  might  commence  a  fresh  action  within  a  reasonable 
period,  though  the  period  of  limitation  had  then  elapsed,  2  Wms.  Saund.  64  a, 
(6);  Matthev's  v.  Fhil/ips,  2  Salk.  425.  But  as  by  llules,  1883,  0.  xvii. 
r.  1,  where  the  right  survives,  the  death  of  a  plaintiff  or  defendant  does 
not  cause  an  action  to  abate,  it  is  not  now  necessary  to  commence  a  fresh 
action. 

Evidence  of  ^myment.']  Even  before  the  20  &  21  V.  c.  77,  payment  of 
a  debt  to  an  executor  who  had  obtained  probate  to  a  forged  will,  was  a 
discharge  in  an  action  brought  against  the  debtor  by  the  riglitful  adminis- 
trator on  revocation  of  the  probate.  Allen  v.  Dundas,  3  T.  W.  125.  So, 
payment  to  an  administrator  (before  the  above  act)  was  a  good  discharge, 
though  a  will  existed  and  was  afterwards  proved.  Prosser  v.  Wagner"  1 
C.  B.,  N.  S.  289;  26  L.  J.,  C.  P.  81.  Defendant  before  probate  granted, 
honu.  fide  paid  money  due  to  the  estate,  to  a  feme  covert  executrix,  and  at 
her  request.  Her  husband  afterwards  dissented  from  her  being  executrix  ; 
and  ]iroliate  w^as  rcifused  to  her ;  but  the  defendant  had  no  knowledge  of  the 
liusband's  dissent :  held,  a  good  payment  as  against  a  co-executor  to  whom 
probate  was  afterwards  granted.  Pemhertvn  v.  Chapman,  7  E.  &  B.  210- 
26  L.  J.,  Q.  B.  117;  Ex.  Ch.,  E.  B.  .V  E.  1056  ;  27  L.  J.,  Q.  B.  429.  But, 
a  payment  of  money  under  the  jjrobate  of  a  living  person  will  be  void ; 
because  in  such  case  the  ecclesiastical  court  has  no  jurisdiction,  and  the 
]irobate  has  no  effect,  Allen  v.  Dundas,  '^  T.  R.  130;  see  WooUey  v.  Clark, 
5  B,  it  A.  744.     So,  payment  to  a  next  of  kin  who  is  entitled  to  take  out 
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letters  of  administration  to  the  intestate,  but  dies  witliout  having  done 
so,  is  no  answer  to  an  action  by  one  wlio  afterwards  takes  out  administra- 
tion. Mitchell  V.  Moorman,  1  Y,  it  J.  lil  ;  Mitchell  v.  Jlolmcs,  L.  R., 
8  Ex.  111). 

As  to  pa_vnients  to  an  executor,  &€.,  being  a  dischar;j;e  since  the  above 
act  after  tlie  revocation  of  the  i>robate,  Sec,  see  sects.  77,  78,  of  the  act 
noticed  ante,  p.  11-18. 

Set-off.']  In  an  action  by  an  executor  in  his  own  name  to  recover  money 
due  to  tlie  testator  in  his  lifetime  from  a  tliird  party,  and  received  by  the 
defendant  after  his  death,  the  defendant  cannot  set  off  a  debt  due  to  liim 
from  tlie  testator.  Shipman  v.  Thompson,  Willes,  103.  So,  though  tlie 
plaintiff  claims  an  e.recutoi;  if  the  cause  of  action  really  arose  after  the  death 
of  the  testator.  Kiluini/ton  v.  Stevenson,  cited  Willes,  2G4,  n.  And  in  an 
action  for  money  received  b}'  the  defendant  to  the  use  of  the  plaintiff  as 
executor  or  administrator,  and  on  an  account  stated  with  the  i)laintiff  as 
executor  or  administrator,  defendant  (;annot  set  (»ff  moneys  lent  by  him  to 
the  testator  or  intestate.  Hees  v.  Watts,  11  Exch.  410;  25  L.  J.,  Ex.  30,  Ex. 
Ch. ;  Newell  v.  National  Provincial  Bank  of  England,  1  C.  P.  D.  496.  And 
an  administration  order  is  an  answer  to  a  counter-claim  for  such  a  debt. 
S.  C.  After  such  order  the  rights  of  the  parties  cannot  be  altered  by 
assignment  of  debt.  Ex  pte.  Nugee,  infra.  So,  where  the  plaintilV  sues  an 
executor  for  a  debt  due  from  the  testator  to  the  plaintiif,  the  defendant  cannot 
set  oft' a  debt  for  money  received  by  the  plaintiff  to  the  use  of  the  defendant 
as  executor,  or  for  money  due  to  the  defendant  as  executor  on  an  accoimt 
stated  l)etween  the  plaintiff  and  defendant.  Mardall  v.  Thelliison,  <J  E.  &  B. 
97G.  The  above  decisions  turn  on  the  mutuality  required  by  the  statute 
of  set-off  between  the  testator  or  intestate  and  the  other  party ;  there  seems 
no  reason,  however,  why  those  claims  which  could  not  be  set  off  should  not 
be  counter-claimed,  except  where  an  administration  order  has  been  made.  A 
debt  due  from  testator  to  N.  as  executor  and  trustee,  ciumot  be  set  off  against 
a  debt  due  from  N.  personally  to  testator.  Ex  2)te.  Nugee,  L.  R.,  20  Eq.  29. 
See  further  as  to  set-off,  Taylor  v.  Taylor,  Id.  155. 

Evidence  in  action  hy  an  executor  or  administrator  against  an  executor 
de  son  tort.]  In  an  action  of  trover  or  trespass  by  a  rightful  executor  or 
administrator  against  an  executor  de  son  tort,  the  latter  may,  in  mitigation  of 
damages,  give  evidence  of  payments  made  by  himself  in  the  rightful  course 
of  administration ;  but  should  those  i)ayments  amount  to  the  full  value  of 
the  goods  claimed,  the  plaintiff  will  still,  it  seems,  be  entitled  to  a  verdict  for 
nominal  damages,  and  the  statement  contra  in  B.  N.  P.  48,  seems  to  be 
erroneous.  Mountford  v.  Gibson,  4  East,  447.  And  such  payments  shall 
not  be  allowed  in  damages,  if  there  be  a  failure  of  assets,  and  the  lawful 
executor  would  thereby  be  deprived  of  his  right  of  preferring  one  creditor  to 
another  of  equal  rank,  or  giving  himself  the  same  preference.  2  Bl.  Com. 
508;  1  Wms.  Exors.,  10th  ed.,  p.  195;  Elworthy  v.  Sandford,  3  H.  &  C. 
330;  31  L.  J.,  Ex.  42;  see  also  Layfield  v.  Lay  field  7  Sim.  172.  When 
an  executor  de  son  to^'t  has  handed  or  paid  over  the  property  to  the 
riij;htful  representative  before  action,  he  is  nut  lialile.  /////  v.  Curtis,  L.  R., 
1  Eq.  90. 

Where  an  executor  under  a  second  will  sued  the  perstm  ajipointed  executor 
under  a  prior  one,  who  had  administered  with  knowledge  of  the  later  one  and 
the  probate  to  whom  was  revoked,  it  was  held  tliat  the  plaintiff  ini<;ht  recover 
the  full  value  of  the  goods  administered.  Wooley  v.  Clark,  5  li.  &  A.  744. 
In  this  case  the  defendant  seems  to  have  acted  uutld  fde ;  Thomson  v. 
Harding,  2wsf,  p.  1154.     And  from  a  report  of  the  same  case,  1  D.  &■  Ry.  409, 
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it  appears  that  though  the  court  decided  in  favour  of  the  plaintiff,  tlie  amount 
of  damages  was  referred,  so  that  it  cannot  be  known  wliether  the  credit 
was  or  was  not  given  to  defendant  for  any  payments  made  by  him.  A  grant 
of  letters  of  administration  to  E.,  obtained  on  sii]>pressiiig  a  will  which 
appointed  an  executor,  is  void  uh  initio  and  all  dispositions  of  the  assets  by 
E.  are  void  also,  except  acts  done  in  due  course  of  administration.  Ellis  v. 
EUis,  (1905)  1  Ch.  613.  In  Thomson  v.  Harding,  2  E.  &  B.  630;  22  L.  J., 
Q.  B.  448,  a  creditor  of  the  deceased  was  allowed  to  retain  payments  made  to 
him  by  executor  de  son  tort,  as  against  one  who  afterwards  administered.  It 
seems,  however,  that  not  every  act  which  makes  an  executor  de  son  tort,  will 
be  enough  to  make  good  a  payment  by  him.  The  creditor  must  have 
reasonable  ground  for  believing  him  to  be  lawful  executor.     S.  C. 
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When  executors,  &c.,  may  he  swerf.]  Executors  are  responsible  on  all  the 
contracts  of  their  testator  broken  in  his  lifetime;  and  also  upon  all  contracts 
of  the  testator,  broken  after  his  decease ;  provided  the  contract  was  not 
personal  to  the  testator,  in  which  case  the  contract  was  rescinded  by  the 
death,  and  the  executors  incur  no  responsibility.  2  Wms.  Exors.  10th  ed. 
1346,  1349;  Sihoni  v.  Kirkman,  1  M.  &  W.  418,  423,  per  Parke,  B. ;  Beck- 
ham V.  Drake,  8  M.  &  W.  846,  852,  per  Id. ;  Wentworth  v.  Cock,  10  Ad.  & 
E.  42,  45,  per  Patt^son,  J.  And  where  partners  have  wrongfully  received 
money,  and  one  dies,  his  executor  is  liable,  for  the  remedy  is  joint  and  several 
to  restore  the  monev  taken.  New  Somhrero  Phosphate  Co.  v.  Erlanger,  5 
Ch.  D.  73,  117,  118,  C.  A.  ;  Ex  pte.  Adamson,  8  Ch.  D.  807,  815.  Vide  ante, 
p.  561.  A  contract  for  personal  service  is  determined  by  the  death  of  either 
party.  Farrow  v.  Wilson,  cited  ante,  p.  519.  See  also  Tasker  v.  Shepherd, 
ante,  p.  519,  and  Phillips  v.  Alhamhra  Palace  Co.,  (1901)  1  Q.  B.  59.  But 
the  executors  are  responsilile  on  such  a  contract  for  the  breaches  which 
occurred  in  the  testator's  lifetime.  See  Stubbs  v.  Uolywell  By.  Co.,  L.  R., 
2  Ex.  311,313.  As  to  liability  for  the  breach,  by  the  testator,  of  his  contract 
to  marry,  see  Finlay  v.  Chirney,  20  Q.  B.  D.  494,  C.  A.,  ante,  p.  495.  The 
executor  of  a  deceased  partner  cannot  be  sued  for  the  price  of  goods  sold  and 
delivered,  where  the  delivery  does  not  take  place  till  after  his  death.  Bagel 
V.  Miller,  (1903)  2  K.  B.  212.  As  to  revocation  of  authority  by  death,  vide 
post,  p.  11G5.  As  to  the  liability  of  executors  on  a  joint  partnership  debt, 
vide  ante,  ]).  561. 

With  regard  to  torts,  the  maxim  Actio  j)ersonalis  moritur  ciim  persona ,  in 
general  applies,  and  the  executors  cannot  be  sued,  either  on  legal ;  1  Wms. 
Saund.  216,  a,  (1);  or  on  equitable  principles;  Peek'v.  Gurney,  L.  R.,  6  H.  L. 
377,  395;  Kirk  v.  Todd,  21  Ch.  D.  484,  C.  A.;  In  re  Duncan,  (1899)  1  Ch. 
387 ;  Phillips  v.  Homfray,  24  Ch.  D.  439,  C.  A. ;  unless,  by  the  tort,  yiroperty 
or  its  proceeds  or  value  have  been  ajipropriated  by  the  deceased  and  added  to 
his  estate,  in  which  case  his  executors  are  liable /»ro  tanfo ;  S.  C. ;  Peek  \. 
riurney.  T..  R.,  6  H.  L.  393;  Ashley  v.  Taylor,  10  Ch.  D.  768;  and  also  for 
interest  in  addition,  see  Phillips  v.  Homfray,  (1892)  1  Ch.  465,  C.  A. ;  but 
not  under  3  &  4  W.  4,  c.  42,  s.  29,  ante,  ]).  625.  S.  C.  As  to  whether  an 
action  lies  under  the  Directors'  Liability  Act,  1890,  s.  .">,  ante,  ]).  816,  against 
the  executor  of  a  dece;ised  director,  see  Vrankenhi-ni  v.  (H.  I/ursclcss  Carriage 
Co.,  (1900)  1  Q.  B.  504,  C.  A.,  and  She/,hmrd  v.  liray,  post,  p.  1 155.     An  action 
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will  lie  wliere  a  relation  existed  between  the  i)arties  involving  a  duty  by  the 
deceased,  and  payment  to  him  by  the  plaintin",  as  in  the  case  <>f  a  carrier  who 
failed  to  carry  safely.  1  Wms.  Saumi.  217,  a,  (d)  ;  2  Wins.  E.xors.,  10th  ed. 
1355.  See  also  Jiatlhyauy  v.  Walfur<l,  ;>G  Ch.  1).  200,  C.  A.  ;  Jilackmore  v. 
White,  (18iJ!))  1  Q.  B.  '1\)?,;  Concha  v.  Murrietta,  -10  Ch.  D.  543,  C.  A.  A 
trustee  is  entitled  to  contribution  from  the  estate  of  his  deceased  co-trustee  in 
respect  of  liability  for  a  joint  breach  of  trust  in  makinrr  an  unauthorized 
investment.  Ramskill  v.  Edwards,  31  Ch.  D.  100;  Jackson  v.  Dickinson, 
(1903)  1  Ch.  947 ;  and  so  is  a  director,  from  the  estate  of  a  dece;iscd  co-director, 
under  the  Directors'  Liability  Act,  1890,  s.  5,  ante,  p.  846.  Shepheard  v. 
Bray,  (1906)  2  Ch.  235. 

By  3  &  4  \V.  4,  c.  42,  s.  2,  "  An  action  of  trespass,  or  trespass  on  the  case, 
as  the  case  may  be,  may  be  maintained  a;jaiust  the  executors  or  administrators 
of  any  person  deceased,  for  any  \vr0n2;  committed  by  him  in  his  lifetime  to 
another,  in  respect  of  his  property,  real  or  personal,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  such  ])erson's  death, 
and  so  as  such  action  sliall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves  the  administra- 
tion of  the  estate  and  efl'ects  of  such  person,  and  the  damai^es  to  be  recovered 
in  such  action  shall  be  payable  in  like  order  of  administration  as  the  simple 
contract  debts  of  such  person."  See  on  tliis  section,  liichniond  v.  Nicholson, 
8  Scott,  134 ;  Powell  v.  liees,  7  Ad.  Sz  E.  426 ;  Mi.n/an  v.  Bavey,  6  H.  &  N. 
265  ;  30  L.  J.,  Ex.  131 ;  Woodhouse  v.  Walker,  5  Q.  B.  D.  404  ;  Kirk  v.  Todd, 
ante,  p.  1154;  Jenks  v.  Gllfden,  Vt.,  (1897)  1  Ch.  694. 

By  the  castt)m  of  England  (extended  to  Wales  by  stat.  27  H.  8,  c.  26, 
Bunhury  v.  JfcivsoHy  3  Exch.  558),  the  executors  of  the  deceased  incumbent 
of  an  ecclesiastical  living  were  liable  to  his  successor  for  dilapidations.  Under 
the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35  V.  c.  43),  ss.  29—35, 
these  dilapidations  are  valued,  and  by  sect.  36,  the  amount  is  a  debt  due  from 
the  executors.  Such  debt  ranks  as  a  simple  contract  debt.  In  re  Monk,  35 
Ch.  D.  583. 

It  ma}'  be  observed  that  a  creditor  may  now  sue  the  residuary  legatee,  who 
has  all  the  estate  of  the  deceased,  without  making  the  executor  a  party  to 
the  action.     Hunter  v.  Young,  4  Ex.  D.  256,  C.  A. 

There  is  privity  of  estate  between  an  executor  or  administrator  and  a 
subsequent  administrator  de  bonis  non,  and  the  liabilities  of  the  estate  pass 
with  the  benefits  of  it,  to  the  administrator  de  bonis  non.  In  re  Watson,  53 
L.  J.,  Ch.  305,  Pearson,  J.  But  the  estate  is  not  liable  for  services  rendered 
while  there  is  no  personal  representative,  although  they  have  been  for  the 
benefit  of  the  estate,  unless  they  liave  been  rendered  under  a  contract  with 
tiie  person  A.,  who  has  obtained  letters  of  administration  and  ratified  the 
contract.  In  re  Watson,  18  Q.  B.  D.  116;  19  Id.  234,  C.  A.  And  quxre, 
whether  A.  can,  as  administrator,  ratify  a  contract  entered  into  before  his 
appointment,  even  although  with  himself?     Id.  234,  per  Ld.  Esher,  M.K. 

There  is  no  rule  of  law  that  a  plaintiH"  cannot  recover  on  his  uncorroborated 
evidence  in  support  of  a  claim  against  the  estate  of  the  deceased.  In  re 
Oarnett,  31  Ch.  D.  1,  C.  A.;  In  re  Hodgson,  Id.  177,  C.  A.;  Bau'linson  v. 
Scholes,  79  L.  T.  350,  M.  Sitt.,  1898,  Q.  B.  D.  Though  in  the  absence  of 
such  corroboration  the  evidence  is  regarded  with  suspicion.     S.  C.  C. 

]Iow  executors,  tfcc,  are  to  be  sued.]  On  causes  of  action  arising  before  the 
testator's  death,  an  executor  is  of  course  on!}'  liable  as  such,  but  with  respect 
to  contracts  entered  into  by  him  after  the  testator's  death,  it  seems  that  he 
can  be  sued,  as  executor,  only  on  acct)unt3  stated  by  him  as  such  executor, 
and  where  the  demand  arises  iu  consequence  of  a  contract  made  with  the 
testator,  for  uinuey  I'aid  for  him  as  such  executor  at  his  request;  Farhall  v. 
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Farhall,  L.  R.,  7  Ch.  123 ;  2  Wms.  Exorn.  10th  ed.  1412  et  se<j.  ;  so  the  executor 
is  liable  for  interest  only  if  the  debt  be  foreborne  at  the  testator's  request. 
Bignell  v.  Earimr,  4  Exch.  773.  The  rule  as  to  joinder  of  claims  against  an 
executor  or  administrator,  in  his  representative  capaciiy,  with  those  asjainst 
him  personally,  is  now  regulated  by  Rules,  1883,  O.  xviii.  r.  5,  ante,  p.ll50. 
Claims  charging  an  executor  as  such,  when  he  can  only  be  personally  liable, 
are  construed  against  him  personally,  the  words  "  as  executor  "  being  rejected 
as  surplusage.  Corner  v.  Shew,  3  M.  &  W.  350,  356;  2  Wms.  Exors., 
10th  ed.  1414,  1415. 

With  regard  to  fimeral  expenses,  it  seems  that  an  executor,  having  received 
assets,  will,  to  the  extent  of  such  assets,  be  liable  for  reasonable  expenses  in 
his  personal  capacity  only,  although  he  did  not  actually  order  the  funeral. 
See  Corner^  v.  Shew,  3  M.  &  W.  350,  355,  356 ;  Magennis  v.  Dempsey,  I.  R., 
3  C.  L.  327,  C.  P. ;  provided  that  credit  was  not  given  to  another.  Brice  v. 
Wilson,  8  Ad.  &  E.  350,  n.,^er  Patteson,  J.  The  allegation  that  he  is 
executor  is  but  surjilusage.  2  Wms.  Exors.,  10th  ed.  1429!  If  the  executor 
have  personally  ordered  the  funeral,  he  will  of  course  be  liable,  whether  he 
have  assets  or  not.  Brice  v.  Wilson,  8  Ad.  &  E.  349,  n.  As  to  the  right  of 
a  person  necessarily  paying  for  the  funeral,  to  be  recouped  by  the  person 
bound  to  bury  the  deceased,  vide  ante,  p.  597.  As  to  the  liability  of  the 
separate  estate  of  a  deceased  married  woman,  for  her  funeral  exi)enses,  see 
Hodgson  v.  Williamson,  15  Ch.  D.  87,  and  In  re  McMyn,  33  Ch.  D.  575. 
As  to  a  husband's  liability  under  the  Married  Women's  Property  Act,  1882, 
s.  23,  for  the  debts  of  his  deceased  wife,  see  Surman  v.  Wharton,  post, 
p.  1179. 

It  should  be  observed,  with  regard  to  the  personal  liability  of  an  executor, 
that  the  Stat,  of  Frauds  (29  C.  2,  c.  3),  s.  4,  enacts  that  no  action  shall  be 
brought  whereby  to  charge  any  executor  or  administrator  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized.  On  the  construction  of 
this  section,  vide  ante,  pp.  312  et  seq.  The  cases  decided  on  this  division  of 
the  section  are  collected  in  Chit.  Stat.  3rd  ed.  vol.  ii.  149,  150 ;  5th  ed.  vol.  iv. 
tit.  Frauds. 

Actions  for  a  legacy.}  An  action  at  law  could  not  be  maintained  for  the 
distributive  share  of  an  intestate's  property  against  the  administrator,  nor 
against  his  executor,  although  he  may  have  expressly  promised  to  pay.  Jones 
V.  Tanner,  7  B.  &  C.  542  ;  2  Wms.  Exors.  10th  ed.  1566.  The  remedy  for 
recovering  such  a  share,  or  a  general  legacy  was  and  still  is  by  an  action  or 
other  proceeding  to  administer  the  estate  of  the  deceased ;  see  Decks  v.  Strutt, 
5  T.  R.  690;  and  Rules,  1883,  ().  Iv.  r.  3.  15ut,  where  the  executor  has 
rendered  an  account  to  the  legatee,  in  which  he  debits  himself  for  the  ann)unt, 
"as  retained  for  the  legatee,"  the  latter  may  recover  on  an  account  stated. 
Hart  v.  Minors,  2  Cr.  &  M.  700.  So,  trover  will  lie  for  a  specific  legacy  after 
assent  by  the  defendant.  Williams  v.  Lee,  3  Atk.  223.  And,  assent  to  a 
life  interest  in  a  chattel,  enures  as  an  assent  to  a  further  bequest  in  remainder; 
but,  where  the  executor  himself  has  such  life  interest  bequeathed  to  him,  his 
taking  possession  shall  be  presumed  to  be  as  executor,  and  not  as  legatee, 
if  assenting  to  the  legacy  would  be  a  devastavit.  Bichards  v.  Browne, 
3  N.  C.  493.  The  assent  is  matter  of  fact,  and  not  law.  Mawn  v.  Farnell, 
12  M.  &  W,  674.  The  assent  by  an  executor  who  died  before  taking 
]»robate,  is  good  against  the  administrator  mm  test,  annexo.  Johnson  v. 
Warwick,  17  C.  B.  516;  25  L.  .1.,  C.  P.  102.  See  further  as  to  assent,  ante, 
p.  1055. 
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A  legacy,  or  adisliilmtiveshare  under  au  iutcstacy,  not  exceeUiug  100/.,  may 
be  sued  fur  in  the  county  court ;  51  ik,  52  V.  c.  43,  s.  58 ;  .'{  E.  7.  c.  42,  s.  3. 
As  to  i)roof  of  payment  of  a  legacy,  vide  aide,  p.  212. 

Denial  that  defendant  is  executor  or  adiidnistrator.'\  If  the  defendant 
intend  to  deny  that  he  is  executor  or  administrator,  he  must  deny  it  specially. 
I'iie  proof  of  the  issue  on  this  defence  lies  upon  the  jiluintilf,  and  he  may 
snpjjort  it,  either  by  the  primary  evidence  imiuted  out  ante,  pp.  118,  20.'»,  or, 
by  secondary  evidence  after  a  notice  to  jjrodiice  the  probate,  ante,  pp.  15, 116, 
117,  and  the  presunij)tion  is  that  the  prolxite  or  letters  are  in  the  possession  of 
the  party  who  is  alone  entitle<l  to  them. 

The  defendant  is  not  liable  if  he  has  merely  been  appointed  executor  by 
the  will  and  has  not  taken  out  jirobate,  nor  intermeddled  with  the  testator's 
estate.  Douglas  v.  Forrest,  4  Bing.  080  ;  Iladjiar  v.  Ditchcy,  (18U4)  A.  C. 
■137,  J.  C.  In  fact,  the  ]irobate  is  the  proper  evidence  that  he  is  executor. 
Vide  supra.  But  upon  this  defence  it  is  also  sufiicient  to  show  such  circum- 
stances as  would  make  the  defendant  executor  de  son  tort.  What  acts  will 
make  a  man  an  executor  ).le  sou  tort  is  a  question  of  law,  but  it  is  for  the  jury 
to  say  whether  the  acts  are  proved.  Fadget  v.  Driest,  infra.  Evidence  of 
slight  acts  of  intermeddling  with  the  property  of  the  deceased  will  be 
sulHcient.  In  one  case  merely  taking  a  book,  and  in  another  a  bedstead,  was 
lield  sullicient.  Anvn,,  Noy,  (J9  ;  Darsons  v.  Mayesden,  Freem.  151.  So, 
living  in  the  house  and  carrying  on  the  trade  of  tlie  deceased;  Hooper  v. 
l^ummersett,  Wightw.  16  ;  suing  for,  receiving,  or  releasing  the  debts  due  to 
the  estate;  Com.  Dig,  Admor.  (C.  1);  entering  on  a  lease  or  term  for  years; 
l>ac.  Ab.  Exors.  (B.  3);  pleading  any  other  defence  than  ne  uw/ues  executor 
to  an  action  brought  against  him  as  executor,  will  be  evidence  to  prove 
the  party  an  executor  de  son  tort.  Id.  So,  where  A.,  the  servant 
of  B.,  sold  goods  of  C,  an  intestate,  both  before  and  after  C.'s  death, 
in  ])arsuance  for  orders  given  by  C.  in  his  lifetime,  and  jiaid  the  money 
arising  from  such  sale  into  the  hands  of  B.,  it  was  held  that  B.  was  an 
executor  de  son  tort.  I'adget  v.  Driest,  2  T.  R.  97.  And,  where  a  creditor 
took  an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agreed  to  leave 
them  in  his  ])osse8sion  for  a  limited  time,  before  the  expiration  of  which  time 
the  debtor  died,  and  the  creditor  took  and  sold  the  goods,  it  was  held  that  the 
bill  of  sale  was  fraudulent  against  the  other  creditors,  and  that  he  had  thereby 
rendered  himself  executor  de  son  tort.  Edivards  v.  Ilarben,  Id.  587.  See 
Jn  re  Moldut,  (1809)  1  Ch.  831.  A  person  wlu)  deals  with  a  lease  granted  to 
the  deceased,  is  cliargeable  as  assignee  of  the  term  ;  see  WiUiams  v.  Jleales, 
L.  R.,  9  C.  P.  177.  A  com])any  becomes  an  executor  de  son  tort  by  altering 
tiie  name  of  a  deceased  shareliolder  on  its  register,  belore  administration  has 
been  taken  out  to  his  estate.  New  York  Dreioeries  Co.  v.  A.-G.,  (1899) 
A.  C.  62,  D.  P.  Locking  up  the  goods  of  the  deceased;  directing  the  funeral 
in  a  manner  suitable  to  the  estate,  and  out  of  the  eliects  of  the  deceased; 
feeding  Ids  cattle;  rejiairing  his  houses,  or  providing  necessaries  lor  his 
cl)ildren,  will  not  render  the  person  liable  as  an  executor  de  son  tort,  for  they 
are  merely  ollices  of  kindness  and  charity.  1  Wms.  Exors.,  10th  ed.,  i)p.  187, 
188.  Wiiere  the  widow  of  a  hairdresser  continued  in  the  house  and  shop 
after  his  death  without  selling  anything,  and  gave  a  j'l'umissory  note  to  a 
creditor  of  her  husband,  and  afterwards  took  out  administration  :  held  that, 
on  this  evidence  alone  she  could  not  be  charged  as  executrix  dt  son  tort. 
Serle  v.  Waterworth,  4  M.  &  W.  9. 

In  answer  to  the  evidence  adduced  to  ])rove  him  executor  de  son  tort,  the 
(U'fendant  may  show  that  he  took  possession  of  the  intestate's  goods  under  a 
fair  claim  of  riglit;  Femings  x.Jarrat,  1  Es]>.  335;  Com.  Dig.  Admor.  (C.  2); 
or,  that  he  acted  under  the  authority  of  the  rightful  executor;  Sykesv.  Sykes, 
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L.  R.,  5  C.  P.  113 ;  or,  of  a  person  to  whom  administration  was  afterwards 
granted;  Hill  v.  Curtis,  L.  E.,  1  Eq.  90;  but  it  is  no  defence  that  he  acted 
as  the  agent  of  an  executor,  who  never  proved  the  wiU.  Cuttle  v.  AMrkh,  4 
M.  &  S.  175;  see  also  New  York  Breweries  Co.,  v.  A.-O.,  a7ite,Y>.  1157.  It 
seems  that  where  there  is  a  Lawful  executor  in  being,  who  has  acted,  there 
cannot  be  an  executor  de  son  tort ;  Hall  v.  Elliott,  Peake,  87  ;  Bead's  case, 
5  Rep.  34  a;  unless  the  latter  claim  or  act  as  an  executor,  S.  C. ;  In  re  Lovett, 
3  Ch.  D.  198.  And  there  can  be  no  executor  de  son  tort,  by  merely  taking 
from  and  under  such  a  tortious  executor,  Paull  v.  Simpson,  9  Q.  B.  365; 
Hill  V.  Curtis,  supra.  But,  it  seems  that  an  agent  who  collects  assets  for  an 
executor  de  son  tort,  knowing  him  to  be  such,  makes  himself  accountable  to 
the  rightful  executor,  though  he  have  already  accounted  to  his  principal. 
Sharland  v.  Mildon,  5  Hare,  469.  The  executor  de  son  tort  of  a  rightful 
executor,  is  liable  in  the  same  manner  as  a  rightful  executor,  for  the  debt  of 
an  original  testator.     Meijrich  v.  Anderson,  14  Q.  B.  719. 

Evidence  on  plene  administravit— 2*?-0(>/  of  assets.']  Where  the  defendant 
pleads  pilene  administravit,  and  the  plaintiff  replies  that  the  defendant  had 
assets,  the  issue  lies  upon  the  plaintifl',  who  must  prove  assets  existing  at  the 
time  of  the  writ  sued  out.  3Iara  v.  Quin,  6  T.  R.  10.  If  the  assets  came  to 
the  hands  of  the  defendants  after  the  writ  sued  out,  the  plaintiff  should  reply 
that  fact  specially,  and  will  not  be  allowed  to  give  it  in  evidence  under  a 
reply  taking  issue  only.  Id.  11.  Proof  that  certain  articles  of  furniture 
were  bought  by  the  deceased  and  seen  in  his  house  shortly  before  his  death 
h  prima  facie  evidence  of  assets.  Britton  v.  Jones,  3  N.  C.  676;  Stroud  v. 
Dandridge,  1  Car.  &  K.  445.  In  order  to  prove  assets,  the  plaintiff  may  give 
in  evidence  the  inventory  exhibited  by  the  defendant  in  the  court  granting 
probate.  But,  a  copy  of  the  inventory  signed  by  the  appraisers,  and  not  by 
the  executors,  is  not  evideiice ;  B.  N.  P.  140.  Where  the  defendant  has  not 
distinguished  the  sperate  from  the  desperate  debts  in  the  inventory,  it  has 
been  held  that  the  whole  shall  prima  facie  be  taken  to  be  assets,  so  as  to 
throw  the  onus  of  proving  some  of  them  desperate  upon  the  defendant.  /(/., 
Smith  V.  Davis,  1  Selw.  N.  P.,  13th  ed.  707.  But  Ld.  Ellenborough  ruled 
that  it  was  necessary  to  prove,  presumptively  at  least,  that  the  debts  have 
been  paid.  _  Giles  v.  Dyson,  1  Stark.  32.  It  is  not  every  inventory  that  will 
be  proof  of  assets.  Thus,  the  inventory  exhibited  by  an  executor  before 
probate,  in  wliich  he  was  bound  to  include  all  the  effects  of  the  testator 
without  deductions,  is  not  even  prirnd  facie  evidence  of  assets.  Steam  v. 
Mills,  4  B.  &  Ad.  657.  'i'he  probate  stamp  has  been  held  to  be  prima  facie 
evidence  that  the  execut^tr,  has  assets  to  the  amount  covered  by  the  stamji. 
Foster  v.  Blaheloch,  5  B.  &  C.  328.  This  case  was,  however,  doubted  in 
Stearn  v.  Milts,  supra.  In  Mann  v.  Lang,  3  Ad.  &  E.  699,  the  court  were 
of  opinion  that  such  stamp  was  admissible  evidence  for  the  plaintiff;  but 
were  not  agreed  whether  it  was  'primd  facie  evidence  of  the  amount  of 
assets.  See  further  Lazonhy  v.  Baioson,  4  D.  M.  &  G.  556.  Under  the 
Stat.  44  &  45  V.  c.  12,  s.  28,  the  aftidavit  of  the  deceased's  estate,  made 
by  the  executor  for  the  purjjose  oi'  obtaining  probate,  and  on  which  the 
estate  duty  is  now  paid  (see  sect.  27),  may  contain  a  schedule  of  debts 
and  funeral  expenses,  and  duty  is  jjayable  (vide  ante,  p.  270),  in  respect  of 
the  balance  only.  Tlie  ])robate  now  states  the  gross  amount  at  whicli  the 
estate  is  sworn.  Id.  sect.  30,  ante,  p.  270.  Where,  to  prove  assets,  an 
account  rendered  by  the  defendants  to  the  plaintiff  was  given  in  evidence, 
in  which  they  stated  that  a  sum  of  money  had  been  awarded  as  due  to 
the  testator's  estate,  Ld.  Kllenborough  held  that  this  was  not  sufficient 
without  showing  that  it  liad  been  received  by  the  executors.  Williams  v. 
Iiines,  1  Camp.  364.      If  an  executor  submit  to  arbitration,  it  is  not  an 
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iulinissiun  o!"  assets;  the  arbitrators  not  directiii'^  tlic  executor  to  |iay  tlie 
money.  Pearson  v.  Jlenri/,  o  T.  K.  G.  But  a  suljniission  to  arbitration,  and 
an  agreement  to  pay  wbat  sliall  be  awarded,  witli  an  award  to  [  ay  accordingly, 
is  an  admission  of  assets  to  tlie  amount  of  the  sum  so  awarded.  Barri/  v. 
Iliisli,  1  T.  K.  (Jitl;  WorthiiKjton  v.  Jkirlow,  7  '1".  R.  453,  and  quxrei  if  not 
ciinelusive.  Proof  of  an  admission  by  an  executor  that  the  debt  was  just, 
and  tiiat  it  should  be  paid  as  soon  as  he  could,  is  not  evidence  to  charge  him 
with  assets.  /lindsltij  v.  liussell,  12  East,  232.  So  the  ]iaymcnt  of  interest  u|  cm 
a  bond  of  the  testator  is  not  an  admission  <if  assets.  (Jlcverky  v.  Jhett,  cited 
5  T.  11.  8.  An  administrator  bond  fule  compounding  with  a  debtor  to  the 
estate,  is  not  liable  to  the  full  amount  of  the  debt  compounded,  as  he  is 
where  he  releases  it  without  consideration.  FenniiKjtuiL  v.  Healetj,  1  Cr. 
i^'  M.  402.     As  to  admissions  by  executor  before  probate,  vide  ante,  p.  68. 

Where  leasehold  premises  are  the  assets,  the  value  as  between  the 
lessor  and  the  lessee's  executor  is  to  be  taken  exclusive  of  deterioration  for 
want  of  repair,  or  other  breach  of  covenant  committed  in  the  executor's  time ; 
and  the  insolvency  of  an  under-tenant,  let  in  by  the  testator,  cannot  be 
taken  into  consideration,  at  least  where  there  is  a  clause  of  re-entry  in  the 
un<ler-lcase  for  non-jiayment  of  rent.  Jlornidye  v.  Wilson,  11  Ad.  &  E.  645. 
In  the  above  case  the  action  was  for  rent  against  the  executor,  as  assignee 
of  the  testator.  In  an  action  for  rent  against  executor  as  assignee  of  the 
lessee,  under  a  lease  at  the  rent  of  DO/.,  where  the  defendant  i)leaded  that  he 
entered  only  as  executor;  that  the  prenuscs  had  nut  yielded  any  profit ;  and 
that  he  ought  to  be  charged  only  as  executor,  and  had  no  assets ;  the  delendant 
is  only  liable  for  rent  at  the  rate  at  which  the  premises  could  be  let.  Hop- 
wood  V.  Whaley,  6  C.  B.  744 ;  In  re  Bowes,  37  Ch.  D.  128.  So  where  the 
defendant  was  sued  as  assignee  of  a  lease  of  premises,  a  plea  that  administration 
dc  bonis  non  of  the  lesseewas  granted  to  S.,  whom  he  afterwards  married,  and 
that  neither  he  nor  his  wile  entered  into  possession  after  the  giant,  was  held  good, 
as  it  showed  that  the  defendant  could  only  be  liable  in  a  representative  character, 
and  that  he  had  never  taken  possession.     Kearsley  v.  Oxley,  2  H.  &  C.  896. 

Assets  mean  legal,  and  not  equitable  assets.  See  Lowe  v.  Feskett,  16  C. 
B.  500;  24  L.  J.,  C.  P.  196;  Cook  v.  Qregson,  3  Drew.  547;  25  L.  J.,  Ch. 
706.  As  to  the  distinction  between  legal  and  ecputable  assets,  vide  S.  C,  and 
2  Wms.  Exors.,  pt.  iv.  bk.  i. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  ss.  1,  2,  vide  aide, 
p.  1036,  in  the  case  of  a  ^lerson  dying  after  Dec.  31st,  1897,  his  fieeholcl 
estate  vests  in  his  personal  representative,  R.,  as  if  it  were  a  chattel  real, 
notwithstanding  any  devise  thereof,  and  it  is  to  be  administered  by  E. 
accordingly  :  hence  such  estate  will  be  assets  in  the  hands  of  R.  Sect.  2  (3), 
however  "  provided  that  nothing  herein  contained  shall  alter  or  aflect  the 
order  in  which  real  and  personal  assets  respectively  are  now  applicable  in  or 
towards  the  payment  of  funeral  and  testamentary  expenses,  debts,  or  legacies, 
or  the  liabilities  of  real  estate  to  be  charged  with  the  payment  of  legacies." 

According  to  the  rule  of  equity,  whicli  now  prevails  at  law,  an  executor  is 
not  liable  for  assets  which  he  has  received  and  afterwards  lost,  without  wilful 
default.     Job  v.  Job,  6  Ch.  D.  562. 

On  a  defence  by  several  executors  that  they  have  fully  administered,  if 
some  appear  to  have  assets  in  their  hands,  and  the  others  not,  the  latter  are 
entitled  to  a  verdict,  although  they  join  in  the  defence.  Barsons  v.  Hancock, 
]\r.  &  M.  330,  Parke,  J.     See  2  Wms.  Exors ,  10th  ed.  1596. 

Evidence  on  plene  administravit  in  answer  to  proof  of  assets — Bayinent 
of  debts.}  When  the  plaintiif  has  given  evidence  of  assets,  the  defendant, 
in  answer  to  such  evidence,  may  prove  that  those  assets  have  been  exhausted 
by  payment  of  other  debts  of  the  deceased  of  as  high,  or  of  higher,  degree 
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than  the  debt  of  the  plaintiff,  provided  such  payments  were  made  before 
the  writ.  Aud  the  defendant  may  prove  payment  of  lower  debts  before 
notice  of  the  plaintiff's  debt  of  a  higher  degree.  2  Wms.  Exors.,  10th  ed. 
1592.  So,  payment  of  simple  contract  debts  before  a  breach  of  covenant 
had  been  committed,  was  a  defence ;  as  in  an  action  by  the  executor  of  the 
lessee  against  the  executor  of  the  assignee  of  a  lease  on  a  covenant  to  indemnify 
against  breaches  of  covenant  to  repair,  the  breach  having  been  committed  after 
the  lease  had  been  sold  and  assigned  bj'  the  defendant.  Collins  v.  Crouch,  13 
Q.  B.  5i2  ;  Read  v.  Blunt,  5  Sim.  567.  But,  where  the  covenant  was  for  pay- 
ment of  rent,  and  the  executor,  being  in  possession,  has  derived  any  profit  from 
the  lease,  such  profits  must,  it  is  said,  be  retained  as  assets  in  payment  of  rent. 
Semb.  per  Cur.  in  Collins  v.  Crouch,  supra.  Now,  however,  see  32  &  33  V. 
c.  46,  post,  p.  lini. 

The  stat.  22  &  23  Y.  c.  35,  contains  important  provisions  for  the  protection 
of  executors  and  administrators.  By  sects.  27,  28,  an  executor,  &c.,  is  enabled 
to  set  apart  a  fund  for  dormant  or  contingent  claims  under  leases  and  other 
conveyances  of  land,  and  then,  after  assigning  the  lease,  &c.,  to  distribute  the 
residue  without  incurring  liability.  By  sect.  29,  an  executor,  &c.,  is  enabled  to 
advertise  notices,  requiring  persons  having  claims,  against  or  on  the  estate  to 
send  them  in  by  a  given  day,  and  then  incurs  no  liability  in  distributing  the 
residue  after  satisfying  the  claims  of  wliicli  he  has  notice  at  the  time  of  dis- 
tribution. An  executor  acting  under  this  section  has  the  same  protection 
as  if  he  had  administered  the  estate  under  an  administration  decree;  Clegfj  v. 
Rowland,  L.  E.,  3  Eq.  368  ;  and  such  administration  is  an  absolute  indemnity 
to  an  executor.  WiJliams  v.  Headland,  4  Giff.  505.  It  extends  to  real 
estate  administered  by  him  under  60  &  61  V.  c.  65  ss.  2  (3),  ante,  p.  1159. 
Cary  &  Lotfs  Contract,  (1901)  2  Ch.  463.  And  to  claims  by  next  of  kin. 
Newton  v.  Sherry,  1  C.  P.  D.  246.  As  to  sufficiency  of  notice,  see  la  re 
Bracken,  43  Ch.  D.  1,  C.  A. 

By  the  'J'rustee  Act,  1893  (56  &  57  V.  c.  53),  s.  23,  an  executor,  &c.,  doing 
any  act  bond  fide,  or  making  a  payment  under  a  power  of  attorney,  is  not 
liable  for  the  act  so  done  or  money  so  paid,  by  reason  of  the  revocation  of  the 
power  by  death  or  otherwise,  without  notice  to  the  executor. 

The  course  of  distribution  was  formerly  as  follows  : — 

1.  All  funeral  expenses,  and  the  charges  of  proving  the  will,  or  of  taking 
out  letters  of  administration  ;  and  the  defendant  may  show  that  he  has  retainctl 
money  in  his  hands  to  ]iay  fir  the  expenses  of  administration  to  which  ho 
has  made  himself  liable,  without  proving  that  he  has  paid  them.  Cillies  v. 
Smithcr,  2  Starlc.  528. 

2.  Debts  due  to  the  Crown  by  record  or  speciality.  See  7;/  re  Ld.  Churchill, 
39  Ch.  D.  174. 

3.  Certain  debts  created  by  particular  statutes,  nde]>ost,  ji.  1161. 

4.  Debts  of  record,  if  registered  according  to  2  &:  3  V.  c.  11,  and  re-registered 
within  5  years  of  the  testator's  death,  if  5  years  from  the  oii>zinal  registration 
have  then  elapsed  ;  otherwise  they  only  rank  as  simple  contract  debts;  23  &; 
24  V.  c.  38,  ss.  3.  4,  vide  infra. 

5.  Recognizances  at  common  law ;  and  the  now  obsolete  securities  of 
statute  merchant  and  statute  staple. 

6.  Debts  due  by  s])ecialty;  and  rent  whether  reserved  by  i)arol  or  by 
deed  ;  vide  Mercjer,  ante,  p.  693.  This  is  now  altered  by  32  &  33  Y.  c.  46, 
post,  p.  1161. 

7.  Judgment  against  executor  though  unregistered,  for  23  &  21  V.  c.  38, 
siijn-a,  does  not  apph'.     Jenniiif/s  v.  Rifjhy,  33  Bcav.  198  ;  33  L.  J.,  Ch.  149. 

8.  Debts  due  by  simple  contract,  and  damages  payable  by  executors  under 
3  i^";  4  W.  4,  c.  '12,  s.  2,  ante,  ]).  1155,  to  the  Crown  first,  and  secondly  to  a 
subject ;  Com.  Dig.  Admon.  (C.  2)  ;  unregistered  debts  of  record,  vide  supra. 


Evidence  on   Plenc  Adniinistravit.  1  Kil 

9.  Daniajjcs  for  dilapidations  payable  by  the  cxeciitura  of  tiic  iiiciiiiilKJi.t  of 
an  ecclesiastical  benefice;  liryan  v.  day,  1  E.  Sc  B.  38  ;  'I'l  L.  J.,  (}.  15.  -.1. 
Now  altered  by  31  .<;:  35  V.  c.  43,  ss.  29—36,  ante,  p.  1155. 

10,  Lc?;acics. 

fiy  slat.  63  &  64  V.  c.  26,  s.  5  the  registration  of  debts  of  record  and 
judgments  under  2  ^^  3  V.  c.  11  <^  23  &  24  V.  c.  38,  s.s.  3,  4,  cca.s(d  as  from 
duly  1st,  1901,  and  the  registration  introduced  by  63  I'lL'  61  V.  c.  26,  ss.  2,  3, 
i-iilii  (utte,  p.  1060,  aflects  such  debts,  so  far  only  as  relates  to  their  being 
charges  on  land.  It  seems  however  that  that  statute  is  not  retro-active  so 
far  as  relates  to  debts  regislered  jirior  to  that  date.  See  the  Interpretation 
Act,  1889,  52  &:  53  Y.  c.  63,  s.  38  (2). 

This  order  of  distribution  is  not  affected  by  stat.  60  &  61  V.  c.  65,  ss.  I,  2 
ri'lf  s.  2  (3),  ante,  p.  1159.  The  order  is  still  im))ortant  to  determine  the 
validity  of  a  preferential  payment  (post,  p.  1164),  or  rt  tainer  (pt>sf,  p.  1163) 
made  by  the  e.xecutor,  altiiough  by  Hinde  Palmer's  Act  (32  iV:  33  V.  c.  46), 
specialty  debts  arc  deprived  of  jiriority  over  simple  contract  debts,  and  they 
are  both  payable  jjari  ^jas.sw  out  of  the  assets,  whether  legal  or  equitable, 
without  prejudice  to  any  lien,  charge  or  other  security  which  any  creditor  may 
have  for  his  debt.  This  act  postpones  a  specialty  debt  to  an  unregisteied 
judgment  obtained  against  an  executor  on  a  simple  contract  debt ;  In  re 
Williams'  Kstatc,  L.  K.,  15  Eq.  270  ;  Smith  v.  Morgan,  5  C.  P.  D.  337;  and 
deprives  rent  of  priority  over  simple  contract  debts.  In  re  Hastings,  6  Ch.  D. 
(ilO.  It  does  not  prevent  a  simple  contract  debt  from  being  paid  in  preference 
to  a  specialty  debt.  In  re  Samson,  (1906)  2  Ch.  584,  (!.  A.  It  seems  not  to 
postpone  a  specialty  debt  to  a  simjile  contract  Crown  debt.  In  re  Bentinck, 
(1897)  1  Ch.  673.  As  to  the  effect  of  47  &  48  V.  c.  71  on  Crown  debts,  see 
S.  C,  Id.  p.  675. 

r.y  the  JJegimental  Debts  Act,  1893  (56  &  57  V.  c.  5),  s.  2,  certain  debts 
arc  preferential  charges  in  the  case  of  persons  dying  while  subject  to  military 
law.  So  by  the  Preferential  Payments  in  Bankruptcy  Act,  1888,  51  &  52  V. 
c.  62,  ss.  1,  3,  and  6  E.  7.  c.  58,  s.  5  (3),  debts  for  certain  rates,  taxes,  wages, 
and  compensation,  have  priority  where  an  order  has  been  made  for  tlic 
administration  of  the  estate,  as  in  bankru])tc3%  vide  post,  p.  1162. 

The  expenses  of  the  funeral,  if  reasonable,  and  suited  to  the  raid\  and 
circumstances  of  the  deceased,  will  be  allowed  out  of  the  assets;  if  unreason- 
able, the  executor  must  take  his  chance  of  the  estate  turning  out  solvent. 
Kdivards  v,  Edwards,  2  Cr.  it  M.  612;  and  vide  ante,  p.  1156.  Estate  duty 
now  pnyable  in  respect  of  real  estate  is  not  a  testamentary  expense  which  the 
executor  is  bound  to  pay  out  of  the  personal  estate.  In  re  SJiarman,  (1901) 
2  Ch.  280. 

The  liquidator  of  a  com])any  who  has  obtained  a  balance  order  against  the 
executor  of  a  deceased  contributory  imder  the  Companies  Act,  1862,  s.  103, 
does  not  thereby  obtain  any  priority  in  administration.  In  re  Hubhack, 
29  Ch.  D.  934,  C.  A. 

Payment  by  the  defendant  of  debts  to  the  amount  after  the  suing  out,  and 
with  notice  of,  the  plaintiff's  writ,  is  now  a  good  defence.  In  re  EadcUffc, 
7  Ch.  D.  733 ;  Vihart  v.  Co/e.s,  24  Q.  B.  D.  364,  C.  A.  But  it  must  be  pleailed 
specially.  Dyer,  32  a  (margin) ;  Com.  Dig.  Admon.  (C.  2.)  An  executor 
de  son  tort  may  jiay  a  higher  debt  after  action  brought  by  a  simple  contract 
creditor,  and  may  ]ilead  the  payment  of  that  debt  in  bar  of  the  action. 
Oxenhani  v.  Clap}),  2  B.  &  Ad.  309. 

Where  the  action  is  brought  on  a  bond  of  the  deceased,  and  the  defendant 
pleads  ^/('/(e  adniinistravit,  and  relies  ujton  the  payment  of  other  bunds  of  the 
deceased,  the  execution  of  such  bonds  must  be  duly  proved,  even  though  they 
have  been  destroyed.  Gillies  v.  SmitJier,  2  Stnrk.  530.  See  also  Fook  v. 
]Varren,  8  Ad.  &  E.  582,     As  to  the  proof  of  bonds,  vide  ante,  p]).  132  et  seq. 
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So,  where  the  defendant,  being  sued  on  a  simple  contract,  pleads  plene 
adirrinistravit,  and  relies  upon  the  payment  of  other  simple  contract  debts, 
he  must  prove  the  debt  as  well  as  the  payment.     B.  N.  P.  143. 

Where  defendant  shows  payment  of  debts,  itc,  plaintiff  may  show  that 
the  payment  was  made  out  of  another  fund  applicable  to  such  debts,  and  not 
out  of  the  assets.  Marston  v.  Downes,  1  Ad.  &  E.  31.  In  debt  on  boud,  to 
which  defendant  pleaded  ^i/e^e  administravit  before  notice,  it  was  held,  that 
if  the  defendant  had  invested  the  residue  in  the  funds  in  his  owu  name, 
although  for  the  benefit  of  the  legatees  to  whom  he  had  paid  the  dividends 
for  many  years,  he  was  still  liable  as  for  assets  in  hand  ;  and  it  was  questioned 
whether  payment  of  legacies  before  notice  could  be  proved  under  the  plea  of 
2)lene  administravit.     Smith  v.  Day,  2  M.  &  W.  684. 

The  executor  may  pay  debts,  though  barred  by  the  Statute  of  Limitations  ; 
Loivis  V.  Rumney,  L.  R.,  4  Eq.  451 ;  and  seems  not  to  be  bound  to  plead  the 
statute  to  an  action.  Williamson  v.  Naylor,  3  Y.  &  C.  211  (a).  In  McCuIIorh 
V.  Dawes,  9  D.  &  Ry.  43,  Bayley,  J.,  expressed  a  contrary  opinion  ;  but  this 
dictum  was  dissented  from  by  Wood,  V.-C,  in  HiU  v.  Walker,  post,  p.  1163. 

Though  a  creditor  may,  by  misleading  a  creditor,  preclude  himself  from 
objecting  to  the  payment  of  a  legacy  before  a  debt,  yet  a  letter  written  by 
him  to  the  executor  intimating  an  intention  to  hold  him  liable  personally, 
and  not  as  executor,  is  insufficient  for  this  purpose.  Richards  v.  Browne, 
3  N.  C.  4!)3  ,•  see  Jewsbury  v.  Mummery,  L.  R.,  8  C.  P.  56,  Ex.  Ch. :  In  re 
Birch,  27  Ch.  D.  622. 

The  right  of  the  executor  to  prefer  a  creditor  is  not  affected  by  an  order 
for  an  account  made  under  Rules,  1883,  0.  xv.  In  re  Barrett,  43  Ch.  D.  70. 
See  further,  ^os^,  p.  1163. 

Administration  of  insolvent  deceased's  estates.']  The  J.  Act,  1875,  s.  10, 
ante,  p.  308,  piovides  that  in  the  case  of  the  administration  by  the  court,  of 
the  insolvent  estate  of  a  person  dying  after  Nov.  1st,  1875,  the  same  rules 
shall  prevail  as  to  the  respective  rights  of  secured  and  unsecured  debtors,  as 
to  debts  and  liabilities  provable,  and  as  to  valuation  of  annuities  and  future 
or  contingent  liabilities  respectively,  as  may  for  the  time  be  in  force  under 
the  bankruptcy  law  with  respect  to  bankrupt's  estate.  As  to  the  proof  of 
claims  in  bankruptcy,  see  Bankruptcy  Act,  1883,  s.  37,  and  Sched.  II. 

Under  the  J.  Act,  1875,  s.  10,  supra,  voluntary  creditors  are  in  such  cases  now 
to  be  paid  pari  passu  with  creditors  for  value.  In  re  Whitalcr,  (1901)  1  Ch.  9, 
and  judgment  with  simple  contract  creditors :  see  S.  C.  And  statutory  prefer- 
ences given  in  bankruptcy  are  ajiplied,  e.g.  those  given  by  51  &  52  "V.  c.  62, 
ss.  1  (1)  (6),  3,  and  6  E.  7.  c.  58,  s.  5  (3).  In  re  leng,  (1895),  1  Ch.  652,  C.  A. ; 
In  re  Iky  wood,  (1897)  2  Ch.  593.  See  also  In  re  Ambler,  (1905)  1  Ch.  697. 
Sect.  10  does  not  however  enlarge  the  assets  by  introducing  the  doctrine  of 
reputed  ownership  (Bky.  Act,  1883,  s.  44  (iii.);  Gorrinye\'.  Irn-ell  India 
Rubber,  &c.  Works,  34  Ch.  D.  128,  C.  A. ;  In  re  Withernsea  Brickworks,  16 
Ct).  D.  341,  ^er  James,  L.J.  ;  or,  of  fraudulent  preferences,  S.  Cjierld. ;  or, 
the  provisions  affecting  executions ;  S.  C. ;  Fratt  v.  Inman,  43  Ch.  D.  175  ; 
Ilasluck  V.  Clark,  (1899)  1  Q.  B.  69i),  C.  A. ;  or,  voluntary  settlements;  In 
re  Oould,  19  Q.  B.  D.  92,  C.  A. ;  or,  distress  for  rent ;  Thomas  v.  Patent  Lionite 
Co.,  17  Ch.  D.  250,  C.  A. ;  or  the  ]>rovisions  of  the  Bills  of  Sale  Act,  1878,  s.  8, 
post,  p.  1194  ;  In  re  Count  D'Epincuil,  20  Ch.  D.  217.  Nor,  does  it  give  the 
power  of  disclaimer,  which  trustees  in  bankruptcy  have  under  the  Bky.  Act, 
1883,  s.  55.     In  re  Westbourne  Grove  Drapery  Co.,  5  Ch.  D.  248. 

The  nmtual  credit  provisions  (Bky.  Act,  1883,  s.  38),  however,  apply  ; 
so  that  in  an  action  by  the  executor,  the  defendant  cnn  set  off  unliquidated 
damages.  See  Mersey  Steel  <ft  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  C.  A. ; 
9  Ap.  Ca.  434,  I).  P.,  ante,  \).  1112.     So,  contingent  debts  becoming  due 
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during  the  administration  are  provable  under  the  principle  of  Bky.  Act,  1883, 

B.  37.  In  re  liriiff/es,  17  Ch.  D.  342,  following  MacfarJane's  Claim,  Id.  337; 
In  re  McMahuit,  (I'JOO)  1  Ch.  173.  See  further,  as  tu  set-ofl"  under  this 
section,  rtn/c,  pp.  1112,  1113.  A  creditor  in  respect  of  a  debt  bearing  interest, 
is  entitled  only  to  interest  to  the  date  of  the  jmlgment  fur  administration, 
which  is  equivalent  to  an  order  for  adjudication.  Summers,  In  re,  13 
Ch.  D.  13G. 

Ecidtnce  on  plene  administravit — retainer.']  The  defendant  may  either 
plead  a  retainer  of  a  debt  due  to  him  (which  must  be  a  debt  of  an  equal  or 
higher  degree  than  the  debt  for  which  the  action  is  brought,  in  order  to  entitle 
the  defendant  to  retain  it)  or  may  give  it  in  evidence  on  the  defence  of  plene 
administravit;  1  Wms.  Saund.  333,  (G) ;  Boyd  v.  Brooks,  34  Beav.  7; 
aflirm.  34  L.  J.,Cli.  605  ;  see  also  In  re  Marvin,  (1905)  2  Ch.  490.  But  if  he 
have  retained  for  his  own  debt  without  notice  of  the  debt  of  higher  degree  the 
retainer  is  good.  In  re  Flndijer,  (1S'J8)  2  Ch.  562.  So,  though  his  debt  was 
barred  by  the  Statute  of  Limitations.  Stahlschmidt  v.  Lett,  1  Sm.  &  G.  415  ; 
Hill  V.  Walker,  4  K.  &  J.  166.  But  tliis  is  an  exception  to  the  rule  that  the 
executor  can  only  retain  for  a  debt  wliich  is  enforceable  by  action  ;  In  re 
liownson,  29  Ch.  D.  362,  363, ^jer  C.  A.;  he  cannot  retain  for  a  debt  as  to 
which  the  Stat,  of  Frauds,  s.  4,  affords  a  defence.  S.  C.  The  defendant  may 
retain  for  payments  which  lie  has  made  out  of  his  own  moneys,  before  the 
issuing  of  the  writ,  in  discharge  of  debts  of  the  deceased  of  equal  or  higher 
degree  than  plaintiff's.  Co.  Lilt.  283  a  ;  B.  N.  P.  140  a.  The  J.  Act,  1875, 
s.  10,  ante,  p.  308,  does  not  interfere  with  the  right  of  retainer.  Lee  v.  NuttaJl, 
12  Ch.  D.  61,  C.  A.  Nor  does  the  stat.  32  &  33  V.  c.  46  {ante,  p.  1161); 
Crowder  v.  Steivart,  16  Ch.  D.  368  ;  but,  it  does  not  enable  tlie  executor  to 
retain  his  debt  as  against  a  creditor  of  higher  degree  than  himself.  Wilson  v. 
Coxivell,  23  Ch.  D.  764.  The  executor  may  retain  on  a  claim  for  indemnity 
arising  from  a  contract  of  suretyship  entered  into  by  him  for  his  testator  ; 
In  re  Giles,  (1896)  1  Ch.  956 ;  or  for  damages  for  breach  of  a  pecuniary 
contract  for  which  there  is  a  certain  standard  or  measure,  e.g.,  for  breach  of  a 
contract  to  assign  a  policy,  or  replace  furniture.    In  re  Com-pton,  30  Ch.  D.  85, 

C.  A.,  following  Loane  v.  Casey,  2  \V.  Bl.  965.  But  not  for  damages  in  tort. 
S.  C,  /'/.  967,  per  Blackstone,  J.  Where  the  debt  due  to  the  executor 
exceeds  the  assets,  he  may  retain  without  realising  them.  Ex  pte.  Gilbert, 
(1898)  1  Q.  B.  282.  The  right  of  retainer  is  not  atfected  by  an  administration 
decree  made  at  the  suit  of  other  creditors ;  In  re  Belham,  (1901)  2  Ch.  52, 
C.  A.,  nor  by  the  mere  fact  of  payments,  by  the  executor,  of  the  assets  to  the 
official  receiver  of  the  testator's  estate,  hi  re  Ehoades,  (1899)  2  Q.  B.  347, 
C.  A.  Tha  executor  need  not  assert  his  right  before  occasion  to  do  so  arises, 
e.ij.,  some  attempt  to  deprive  him  of  the  assets.     S.  C. 

Where  the  defendant  pleads  a  retainer,  and  also  a  judgment  recovered, 
which  together  cover  the  assets,  it  is  sullicient  for  the  plaintitf  to  falsify  either 
claim.  Canqnon  v.  Bentley,  1  Esp.  344  ;  see  Gilbert  v.  Dee,  Freem.  537. 
One  of  two  executors  may  retain  for  his  own  debt  out  of  a  balance  due  from 
both  to  the  estate.  Kent  v.  Bickering,  2  Keene,  1.  And  one  of  three 
executors,  who  is  also  one  of  two  joint  creditors,  can  retain  in  respect  of  his 
joint  debt.  Crowder  v.  Stewart,  supra  ;  In  re  llubback,  29  Ch.  D.  934,  C.  A. 
An  executor  may  retain  for  an  equitable  claim,  as  for  a  balance  due  on  a 
partnership  account.  In  re  Morris,  L.  R.,  10  Ch.  68.  The  right  of  a  widow, 
executrix  to  her  late  husband,  to  retain  for  a  debt  due  to  her  from  his  estate, 
is  not  affected  by  the  Married  Women's  Projierty  Act,  1882,  45  &  46  Vict. 
c.  75,  s.  3.  /n  re  Ambler,  (1905)  1  Ch.  697,  C.  A.  See  further  as  to  retainer. 
Cook  V.  Greqson,  3  Drew.  547  ;  25  L.  J.  Ch.  796,  and  Lowe  v.  Pcskett, 
16  C.  B.  500 ;  24  L.  J.,  C.  P.  196.     There  is  no  right  of  retainer  out  of 
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equitable  assets.  Bain  v.  Sadler,  L.  R.,  12  Eq.  570 ;  Walters  v.  Walters, 
18  Ch.  D.  182 ;  1  Wms.  Exors.  lOtli  ed.  790.  Nor  does  the  stat.  60  &  61 
V.  c.  65,  vide  ante,  p.  1159,  confer  a  right  of  retainer  as  against  real  estate. 
In  re  Williams,  (1904)  1  Ch.  52.  The  earnings  of  a  married  woman  are 
equitable  assets  on  her  decease,  by  the  operation  of  the  Married  Women's 
Property  Act,  1882,  post,  p.  1174.     In  re  FooWs  Estate,  6  Ch.  D.  739. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  though  of  higher 
degree,  and  though  the  rightful  executor  after  action  brought,  has  consented 
to  the  retainer.  Curtis  v.  Ver)ton,  3  T.  R.  587;  on  error,  2  H.  Bl.  18.  In 
answer  to  such  evidence  of  retainer,  the  plaintiff  may  show  who  are  the  rightful 
executors.     B.  N.  P.  143. 

Evidence  on  a  defence  of  outstanding  dehts  or  judgments  and  plene 
administravit  prseter — j-ep??/  per  fraudera.]  The  defendant  cannot  under  the 
defence  oi  plene  administravit,  give  evidence  of  the  existence  of  unpaid  debts 
of  a  higher  nature.  B.  N.  P.  141.  Such  defence  must  be  pleaded  ;  Id, ;  1 
Wms.  Saund.  333  (a),  (8)  ;  and  if  the  defendant  plead  a  judgment  obtained 
against  him  for  lOOZ.,  and  that  he  has  not  goods  except  to  the  value  of  5?., 
and  the  plaintiff  proves  that  he  has  100/.,  yet  he  gains  nothing  ;  for  the 
substance  of  the  issue  is  that  the  defendant  has  not  above  what  will  satisfy  the 
judgment.     Moon  v.  Andrews,  Hob.  133;  1  Wm.  Saund.  333  (7). 

In  the  case  of  a  bond  debt,  the  penalty  is  the  debt  where  the  bond  is 
forfeited;  but  where  the  bond  is  not  due,  the  sum  in  the  condition  is  the  debt. 
1  Wms.  Saund.  333  a,  (7). 

Where  the  defendant  pleads  an  outstanding  judgment,  the  plaintift  may 
reply  that  it  was  obtained  or  kept  on  foot  by  fraud,  and  the  plaintiff  may 
eitiier  give  in  evidence  that  the  debt  was  not  a  just  one,  or  that  less  is  due 
than  the  sum  for  which  judgment  has  been  given.  2  Wms.  Saund.  50,  (3). 
In  answer  to  the  latter  evideiice,  which  is  prima  facie  proof  of  fraud,  the 
defendant  may  show  that  the  judgment  was  entered  for  more  than  was  due 
by  mistake.  Pease  v.  Naylor,  5  T.  R.  80.  If  a  judgment  be  pleaded,  and 
per  fraudem  replied,  upon  which  issue  is  taken,  and  it  appear  in  evidence 
that  the  creditor  was  willing  to  take  less  than  is  recovered,  it  is  a  proof  of 
fraud;  but  if  it  be  shown  tliat  the  administrator  had  not  assets  to  pay  that 
sum,  it  is  no  fraud;  per  Cur.,  Parker  T.  Atfeild,  1  Salk.  312.  If  the 
defendant  plead  several  judgments  recovered  against  himself,  to  which  the 
plaintiff  reply  fraud,  it  will  entitle  the  plaintiff  to  a  general  judgment  if  he 
can  avoid  any  one  of  them  ;  for  a  judgment  recovered  against  an  executor, 
being  an  admission  of  assets,  if  any  one  of  the  judgments  be  falsified,  the 
defendant  admits  by  his  defence  that  he  has  more  assets  than  will  satisfy  the 
other  judgments  by  as  much  as  the  judgment,  so  falsified,  amounts  to.  1 
Wms.  Saund.  337  a,  (1).  See  Chamherlaine  v.  Pickering,  Freem.  28  ;  Oilbert 
V.  Dee,  Id.  537.  When  the  judgments  or  debts  pleaded  are  upon  penalties, 
the  right  way  of  replying  is  to  say  that  the  creditor  would  have  accepted  the 
less  sums,  but  the  defendant  either  woidd  not  pay,  or  had  paid  them,  and 
kept  the  jud:imonts  or  bonds  on  foot  by  fraud  and  covin;  and  the  plaintiff,  on 
issue  joined  thtn-eon,  may  give  in  evidence  sucli  matter  as  will  serve  to  avoid 
the  penalties.  If  he  reply,  generally,  that  the  judgments  were  for  less  sums, 
and  that  the  defendant  has  assets  above  what  will  satisfj''  them,  on  the  issue 
that  he  has  not,  the  defendant  has  a  right  to  insist  on  the  penalties  an  the 
debts.     1  Wms.  Saund.  334  (9). 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal  degree  with  the 
plaintiff',  pending  the  action,  and  jilead  it  in  bar;  and,  though  done  for  the 
express  puipose  of  depriving  the  plaintiff  of  his  debt,  it  is  go(xl  both  at  law 
and  in  equity.  2  Wms.  Saund.  50  a,  (3),  and  (a);  Pickslock  v.  Lyster,  3  M. 
&  S.  375. 
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Uevucaiion  of  authority  bydnalh.]  A.  contracted  witli  the  plaiutitV  that  ho 
should  eiKk'Uvour  to  sell  a  iiicture  bt'loii^ing  to  A.,  aud  if  lie  tiiicceeded,  A. 
.should  pay  him  100/.  A.dieil.  The  idaintitV  endeavoured  to  sell  the  picture: 
and  after  A.'s  death,  .succeeded  in  selling  it,  and  Ijfougiit  an  action  against 
A.'s  ailiuinistratrix.  The  declaration  set  out  these  facts,  ;ind  alleged  that  the 
defendant  contirnied  the  sale  as  adniiui.stratrix,  and  the  plainfitV  claimed  the 
100/.  from  the  defendant  as  administratrix  ;  held,  that  the  declaration  was 
bad;  that  the  defendant  was  not  liable  as  administratrix,  or  personally,  for 
the  100/.,  the  original  authority  having  been  revoked  by  A.'s  death.  Semblt, 
that  the  defendant  nught  be  liable  personally  to  the  plaintiff,  after  the  con- 
firmation (jf  the  sale,  on  a  quantum  meruit,  as  on  a  tresh  employment  bv  her 
to  sell.  Campanari  V.  Woodburn,  15  C.  B.  400 ;  24  L.  J.,  C.  P.  1:5.  Where 
the  j)lainti(r  went  on  supplying  goods  to  the  wife  of  the  testator  1.  after  his 
death  by  shipwreck,  until  the  news  of  it  arrived;  the  widow  was  held  not  to 
be  liable  for  the  price  of  these  goods;  Smout  v.  Ilbery,  10  M.  &  \V.  1 ;  nor 
were  I.'s  executors.  Blades  v.  Free,  i)  B.  &  C.  167.  As  to  revocation  of  a 
guarantee  by  death  of  guarantor,  vide  ante,  p.  482.  As  to  the  effect  of  the 
deatli  of  the  principal,  on  a  continuation  account,  opened  for  him  by  a  broker 
on  the  Stock  Exchange,  vide  ante,  p.  592. 

Set-off."]     Vide  ante,  p.  1153. 

Replevin — Avowry  for  rent.]  As  to  riglit  of  executors  to  distrain  for  rent 
due  to  their  testator,  vide  ante,  p.  1080. 

Evidence  on  defence  of  Statute  of  Limitations.]  The  statutes  of  limitation 
in  personal  actions  will  be  found  ante,  pp.  078,  G79,  719  et  seq.  The  plaintiff 
cannot  show  a  promise  by  the  executor  so  as  to  take  a  case  out  of  the  statute, 
unless  the  claim  lays  a  promise  by  him;  and  a  mere  acknowledgment  of  the 
existence  of  the  debt  is  not  sullicieut ;  there  must  be  an  express  promise  ;  and, 
where  there  are  several  executors  co-tie fendants,  there  must  be  a  promise  b}'  all. 
Tulloclc  V.  Dunn,  Ry.  &  M.  51(J.  And  now,  by  9  Or.  4,  c.  14,  s.  1,  ante,  p.  68J, 
the  promise  must  be  in  writing;  but  the  plaintiff  may  recover  against  any 
one  or  more  of  the  executors  who  has  made  such  prounse;  but  nothing  in 
that  act  is  to  lessen  the  effect  of  any  payment  of  principal  or  interest.  The 
promise  by  one  of  several  executors  binds  the  estate.     In  re  Macdonnld, 

(1897)  2  Ch.  181.     As  to  the  dissent  of  a  co-executor,  see  Astbury  v.  Asfbury, 

(1898)  2  Ch.  111.     See  further  as   to  admissitm   by   a  co-executor,  Fo.v  v. 
Waters,  12    Ad.  &   E.  43,  and   other   cases  cited   ante,  p.   68.      But   the 

19  &  20  V.  c.  97,  s.  14  (ante,  p.  687),  enacts  that  one  executor  shall  not  lose 
the  benefit  of  the  statute  by  the  payment  of  a  co-executor.  See  on  the  con- 
struction of  this  section.  In  re  JloUinf/nhead,  37  Ch.  D.  651.  After  the  statute 
has  begun  to  run,  it  continues  U)  run  though  the  debtor  dies  within  the  six 
years,  and  an  executor  is  not  appointed  until  after  the  expiration  of  the  six 
years.  JRhodcs  v.  Smethurst,  6  M.  &;  W.  351.  The  statute  runs  notwith- 
standing the  creditor  has  sent  in  a  claim  in  answer  to  the  executor's  advertise- 
ment under  22  &:  23  V.  c.  35,  s.  29,  ante,  p.  1160.  In  re  Stej^hens,  43  Ch.  I). 
39.  Where  the  cause  of  action  has  accrued  after  the  death  of  the  testator, 
the  statute  does  not  begin  to  run  until  the  executor  has  taken  ujwn  himself 
the  administration  of  tlie  estate.  Douglas  v.  Forrest,  4  Bitig.  686.  Where 
an  action  of  debt  brought  within  six  years,  abated  by  the  defendant's  death, 
and  no  administration  was  taken  out  till  six  years  had  elapsed,  the  statute  did 
not  run,  provided  a  fresh  action  were  brou'j,ht  within  a  reasonable  time  {e.,j., 
a  year)  after  administration  or  probate  taken  out ;  C'lirlewis  Y.  Morninyton, 
El.  of,  7  E.  &  B.  283 ;  26  L.  J.,  Q.  B.  181 ;  Ex.  Ch.,  27  L.  J.,  Q.  B.  439;  so, 
in  the  case  of  an  action  on  a  bond  brought  within  20  years.     Sturyis  v. 
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Darell,  4  H.  &  N.  622 ;  28  L.  J.,  Ex.  366 ;  6  H.  &  N.  120,  Ex.  Ch. ;  29  L.  J., 

Ex.  472.  And  this  practice  may  still  be  followed ;  Sivindell  v.  Btdkeley,  IS 
Q.  B.  D.  250,  C.  A. ;  although,  as  bj^  Rules,  1883,  0.  xvii.  r.  1,  the  action  does 
not  now  in  these  cases  abate  by  the  death  of  the  plaintiff  or  defendant,  a  fresh 
action  is  unnecessary.  S.  C,  Id.  255,  per  Lopes,  L.J.  Tlie  claim  against  an 
executor,  on  the  ground  of  a  devastavit,  committed  by  him,  vide  infra,  is 
barred  at  the  expiration  of  6  years.  In  re  Gale,  22  Ch.  D.  820.  But  in  a 
claim  against  him,  as  executor  only,  on  a  specialty  debt,  he  cannot  set  up  his 
own  wrongful  payments  as  a  devastavit,  in  order  to  obtain  the  benefit  of  the 
statute.     In  re  Hyatt,  38  Ch.  D.  609. 

The  Trustee  Act,  1888  (51  &  52  V.  c.  59),  s.  8  (3),  provides  that  that 
section  (cited  ante,  p.  680)  "  shall  not  deprive  any  executor  or  administrator 
of  any  right  or  defence  to  which  he  is  entitled  under  any  existing  statute  of 
limitations." 

Evidence  in  an  action  on  a  judgment  suggesting  a  devastavit.]  The 
foundation  of  this  action  is  the  judgment  obtained  against  the  executor;  see 
hereon  1  Wms.  Saucd.  219  a,  et  seq.,  (8).  If  an  executor  or  administrator, 
in  an  action  brought  against  him  as  such,  admit  assets  by  his  pleading, 
he  will  not,  in  an  action  of  debt  <  n  the  judgment  suggesting  a  devastavit,  be 
allowed  to  show  that  he  has  not  assets;  and  it  will  be  sufficient  for  the 
plaintiff,  upon  a  denial  of  the  devastavit,  to  prove  the  former  judgment  and 
the  return  of  nulla  bona  to  theji.fia.  Erving  y.  Peters,  3  T.  R.  685  ;  Skelton 
V.  HawUng,  1  Wils.  259.  See  In  re  Marvin,  (1905)  2  Ch.  490.  !^o,  where 
a  defence  of  plene  administravit  is  found  against  the  execut.n-  in  the  former 
action,  he  is  estopped  from  showing  that  the  devastavit  was  committed  with 
the  plaintiffs  consent.  Jeivshury  v.  Mummery,  L.  R.,  8  C.  P.  56,  Ex.  Ch. 
"Where  the  defendant  confessed  assets  380/.,  and  gave  a  cheque  for  the  amount 
on  a  banker  who  refused  to  pay  it  without  the  assent  of  other  co-executors; 
held  that  this  was  no  answer ;  for  the  defendant  was  estopped  by  admitting 
assets  at  his  disposal;  and  semb.,  he  ought  to  have  i)leaded  assets  specially,  so 
as  to  show  that  he  had  them  only  jointly  with  the  co-executors  ;  or  have 
denied  assets  altogether  if  he  had  no  power  over  them.  Cooper  v.  Taylor,  6 
M.  &  Gr.  989. 

Defences  denying  the  execution  of  the  bond  by  the  testator,  or  the  making 
by  him  of  the  alleged  contract,  or  alleging  a  release  to  the  testator,  or  payment 
by  him,  admit  assets.  1  Wms.  Saund.  335,  (10).  So,  a  judgment  for  the 
plaintiff  on  objection  to  the  defence  in  point  of  law,  or  by  default,  will  be 
evidence  of  assets;  Rock  v.  Leighton,  1  8alk.  310;  though  no  devastavit  has 
been  returned  by  the  sheriff.  Leonard  v.  Si7npson,  2  N.  C.  176  ;  see  also 
Falmer  v.  WaUtr,  1  M.  &  W.  689.  Where  the  plea  denied  the  wasting, 
evidence  of  a  judgment  for  the  plaintiff  in  a  court  baron  on  a  plea  of  no  assets, 
and  nulla  bona  returned  to  afi.fia.  in  that  court,  was  held  conclusive  against 
the  defendant  without  replying  the  estoppel.  Dawson  v.  Gregory,  7  Q.  B, 
756.  The  devastavit  of  one  of  several  executors  does  not  alfect  the  others  who 
took  no  part  in  the  receipt  of  the  assets.  I'emberton  v.  Ohapman,  7  E.  &  B. 
219 ;  26  L.  J.,  Q.  B.  117.  A  married  woman  who  has  proved  a  will  as 
executrix,  was,  after  her  husband's  d'-ath,  liable  for  a  devastavit  committed  by 
him.  Soady  v.  Turnbull,  L.  R.,  1  Ch.  494.  But  now  see  the  Married 
Women's  Property  Act,  1882,  ss.  1  (2),  18,  24,  jwst,  pp.  1175,  1176. 

An  executor  was  not,  at  common  law,  liable  for  a  devastavit  by  his  testator 
or  intestate,  but  tliis  has  been  remedied  by  30  C.  2,  c.  7 ;  enlarged  by  4  W.  & 
M.  c.  24,  s.  12.  The  effect  of  these  statutes  is,  that  whatever  act  of  the 
executor,  or  of  an  executor  de  son  tort,  would  have  made  him  personally  liable 
and  chargeable  with  the  payment  of  the  demand  Je  bonis  2n'opriis,  will  now 
make  his  personal  estate  liable  in  the  hands  of  his  executor  or  administrator. 
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I  Wm.s.  Siumd.  210  d,  (8) ;  2  Wms.  Exors.  10th  ed.  1G05 ;  Coward  v.  (Jreijory, 
L.  R.,  2  C.  P.  153.     But  tlic  executor  of  an  executrix  de  son  tort  is  not  liable 
for  breach  of  contract  cooiniitted  by  the   person  with  wh(jie  property  the 
executrix  has  intcrniedilled.      Wilson  v.  Hodson,  L.  R.,  7  Ex.  81. 
As  to  the  Stiitute  of  Limitations,  vide  ante,  p.  llGo. 


ACTIONS   AGAINST  HEIRS  AND   DEVISEES. 

An  action  of  debt  on  the  s[)ecialty  of  the  ancestor  lies,  at  coramon  law, 
against  the  heir,  if  named  in  the  deed.  Co.  Lit.  209  a  :  383  b,  384  b.  And 
under  the  11  G.  4  ifc  1  W.  4,  c.  47,  ss.  2,  3,  repealing  and  replacing  the  Stat, 
of  Fraudulent  Devises  (3  W.  &  M.  c.  14),  it  lies  against  the  devisee  also,  on 
a  specialty  in  which  the  heir  is  named.  By  tiie  Conveyancing,  &c.  Act,  1881 
(44  &  45  V.  c.  41),  ss.  58,  51),  a  covenant  made  after  Dec.  31st,  1881,  binds 
the  lieir  though  not  named. 

Under  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  ss.  1,  2,  vide  ante, 
p.  1036,  in  the  case  of  a  person  dying  after  Dec.  31st,  1897,  his  freehold 
estate  vests  in  his  personal  representative  R.,  as  if  it  were  a  chattel  real, 
notwithstanding  any  devise  thereof,  and  is  to  be  administered  by  R.  accord- 
ingly. The  heir  takes  only  by  conveyance  from  R,,  and  the  devisee, 
on  R.'s  assent,  to  the  devise,  see  sect.  3,  ante,  pp.  1036,  1055,  1061. 
As  such  estate  is  now,  under  Id.  sect.  2,  an  asset  in  R.'s  hands  to  be 
administered  by  liim,  it  is  improbable  that  resort  will  often  be  had  to  this 
form  of  action. 

The  evidence  in  actions  against  an  heir,  or  heir  and  devisee  jointly,  or 
the  devisee  alone,  depends  on  the  defence  and  issue.  Besides  the  otlier 
defences  pleadable  in  an  action  on  a  bond  or  covenant,  &;c.,  the  defendant 
may  deny  that  he  is  heir,  or  may  plead  that  he  has  nothing  by  descent  or 
by  devise. 

Evidence  of  heirship.^  Vide  ante,  pp.  1036  et  seq.  In  the  case  of  an 
ancestor  dyiug  after  Dec.  31st,  1897,  the  conveyance  by  the  personal 
representative  under  60  &  61  V.  c.  65,  s.  3  must  be  proved,  vide  ante, 
p.  1061 ;  as  to  the  proof  thereof,  vide  ante,  p.  132. 

Evidence  on  defence  of  riens  per  descent.]  The  law  of  inheritance  has 
undergone  a  material  change  by  3  it  4  W.  4,  c.  106,  partly  recited  ante, 
\).  1036.  It  must  be  borne  in  mind  tliat  the  fullowiug  cases  were  decided 
before  the  passing  of  that  act. 

Li[)on  issue  joined  on  the  defence  of  riens  per  descent,  the  plaintiff  must 
prove  tiie  assets  by  descent.  B.  N.  P.  175.  The  seisin  of  the  ancestor  may 
be  proved  by  showing  that  he  was  in  possession  of  the  lands,  or  in  the  receipt 
of  the  rents  and  profits.      Vide  ante,  pp.  53,  54,  1037. 

The  defendant  may  plead  payment  of  another  bond  creditor  to  the  value  of 
the  land  descended.  Buckley  v.  XirjhtingaJe,  Stra.  665.  Sd  he  may  prove  a 
bond  to  the  Crown  by  his  ancestor,  and  an  extent  thereon  to  the  amount  of 
the  assets  ;  but  proof  of  the  extent  alone  is  not  sufficient.  Sherwood  v. 
Adderley,  1  Ld.  Raym.  734. 

Evidence  on  defence  o/"  riens  per  devise  or  descent — What  are  assets."]  By 
3  &  4  VV.  4,  c.  106,  s.  3,  when  land,  (.tc,  shall  l)e  devised  by  any  testator  who 
died  since  1833,  to  his  own  heir,  such  heir  shall  be  considered  as  taking  by 
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devise  aud  not  b\'  descent.  Before  this  act  a  devise  to  any  one  of  the  same 
estate  as  he  would  otherwise  have  taken  as  heir-at-law  of  the  devisor,  was 
inoperative,  and  the  devisee  took  bv  descent,  and  not  In*  devise.  See  Beading 
V.  Bot/stov,  1  Salk.  242.     See  2  Wms.  Saund.  8  h,  (zj. 

If  there  be  a  mortgage /oc  years,  the  reversion  in  fee  in  the  mortgagor  is 
legal  assets,  and  the  plaintiff  may  have  judgment  with  a  cessit  execidio;  but, 
where  there  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not  legal  assets. 
2  Wms.  Saund.  8  i,  (4) ;  Plimket  v.  Benson,  2  Atk.  294.  So,  a  copyhold  in 
fee  is  not  assets ;  4  Rep.  22  a.  By  stat.  1  V.  c.  26,  s.  6  (replacing  the  Stat, 
of  Frauds,  s.  1 2),  an  estate  pur  autre  vie,  which  comes  to  the  heir  as  special 
occupant,  is  made  assets  by  descent.  Lands  which  descend  in  tail  are  not 
assets.  1  Roll.  Ab.  269  (B).  A  reversion  expectant  on  an  estate  tail  is  not 
assets,  and  this  may  be  shown  on  the  general  defence  of  rieiis  per  descent; 
llildniay's  case,  6  Rep.  42  a;  Kellow  v.  Sowc/en,  Garth.  129.  But  see  12 
Vin.  Abr.  Evid.  (Q.  b.  19),  pi.  o,  that  it  should  be  specially  pleaded.  A 
reversion  after  an  estate  for  life  is  quasi  assets,  but  it  ought  to  be  pleaded 
specially  by  the  heir,  and  the  plaintiff  may  take  judgment  quando  ucciderit 
Dyer,  373  b. 

At  common  law,  if  the  defendant  pleaded  ricns  per  descent,  and  the  juiy 
found  that  he  had  something,  however  small  it  might  be  and  insufficient 
to  discharge  the  debt,  the  plaintiff  was  entitled  to  a  general  judgment  for 
the  debt,  damages  and  costs,  and  to  sue  out  the  like  execution  against 
him  as  on  a  judgment  for  his  own  debt.  2  Wms.  Saund.  7  c,  (4).  It  was 
therefore  unnecessary  to  prove  the  value  of  the  assets  descended.  l'>.  N.  P. 
176.  But  it  is  doubtful  whether,  under  11  G.  4  &  1  W.  4,  c.  47,  s.  7,  w/ra, 
the  jury  are  not  in  all  cases  bound  to  assess  the  value  of  the  assets;  see 
Brown  v.  tShuIcer,  infra. 

Evidence  on  defence  of  news  per  devise  or  descent — Beply.'\  At  common 
law,  if  the  heir  had  hond  fide  aliened  the  lands  which  he  had  by  descent, 
before  an  action  was  commenced  against  him,  he  might  discharge  himself  by 
pleading  tliat  he  had  nothing  by  descent  at  the  time  of  suing  out  the  writ, 
and  the  obligee  had  no  remedy  at  law  ;  2  Wms.  Saund.  8,  (4) ;  though  under 
this  issue  he  might  show  that  the  heir  had  aliened  the  land  by  covin.  /(/.  ; 
Dyer,  149  a,  (margin).  But  now  by  stat.  11  G.  4  &  1  W.  4,  c.  47,  s.  7,  to 
an  action  of  debt  or  covenant  upon  any  specialtj^  brought  against  any  heir,  he 
may  ])lead  riens  per  descent,  at  the  time  of  the  writ  brought,  and  the  plaintiff 
may  reply  that  he  had  lands,  tenements,  or  hereditaments  from  his  ancestor 
before  the  writ  brouglit  ;  and  if,  upon  the  issue  joined  thereupon,  it  be  found 
for  the  plaintiif,  the  jury  shall  inquire  of  the  value  of  the  lands,  &c.,  so 
descended,  and  tiiereupon  judgment  shall  be  given,  and  execution  awarded,  &c. 
This  section  corresponds  with  tlie  former  statute,  3  W.  &  M.  c.  14,  s.  5 ;  see 
Coojie  y.  Cressvell,  post,  p.  1169.  When  issue  is  joined  on  this  reply,  the 
lilaintiff,  in  addition  to  the  usual  proofs  under  the  defence  of  riens  per  descent 
must  be  prepared  wi til  evidence  of  the  gross  (not  the  annual)  value  of  the 
lands  descended  ;  and  if  the  jury  neglect  to  find  the  value  the  court  will 
award  a  venire  de  novo;  2  Wms.  Saund.  8  a,  (4);  Jeffrij  v.  Barrow,  10 
Mod.  18 ;  Brown  v.  Shuker,  1  C.  &  J.  583. 

Evidence  in  action  against  heir  and  devisee.^^  At  common  law,  if  the 
ancestor  had  devised  the  lands,  a  specialty  creditor  had  no  remedy  against 
the  devisee.  But  this  is  now  remedied  by  stat.  11  G.  4  Sc  1  W.  A,  c. 
47,  ss.  2,  3  (re-enacting  and  extending  slat.  3  W.  &:  M.  c.  14,  s.  2),  and 
the  creditor  may  now  sue  the  heir  and  devisee  jointly,  on  the  ancestor's 
bond  or  covenant.  liy  sect.  4,  where  there  is  no  heir,  the  devisee  may  be 
sued  alone.     As  where  the  testator  died  after  Dec.  31st,  1897,  the  freehold 
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estate  vests  in  the  heir  only  after  couvcyaucc  to  him  Ijy  llie  executor, 
it  would  seem  that  the  heir  need  not  be  joined  unless  such  conveyance  has 
been  made  to  him. 

As  to  proof  of  tiic  devise,  ui'de  ante,  p.  lOi'J.  Where  the  testator  died  after 
Dec.  31.st,  181)7,  the  assent  of  the  exoculor  under  60  &  61  V.  c.  65,  s.  o,  ante, 
pp.  1049,  1061,  must  be  proved,  uidr  ante,  p.  105o. 

Where  real  estate  was  devised  by  a  specialty  debtor,  to  trustees,  as  to  part, 
in  trust  for  T.  E.  for  life,  and  remainders  over,  and  as  to  another  part  in  pay- 
ment of  debts,  the  trustees  conveyed  to  new  trustees,  and  T.  E.  mortgaged 
his  equitable  estate ;  it  was  held  that  an  action  would  lie  under  3  W.  &  M.  c. 
14,  s.  3,  and  that  neither  the  conveyance  to  new  trustees  nor  the  mortgage 
were  imder  sect.  7,  such  alienations  as  would  defeat  the  action.  Coope  v, 
Cresswell,  L.  K.,  2  Ch.  112.  When  the  devisee  has  alienated  the  land  devised, 
he  makes  the  testator's  specialty  debt  his  own  to  the  extent  of  the  value  of 
the  land.     In  re  Ilr.dgehj,  34  Ch.  D.  379. 

See  further  for  cases  decided  on  these  statutes.  Chit.  Stat.  3rd  cd.  vol.  iv. 
p.  922  ;  5th  ed.  vol.  iv.  tit.  Executors,  \).  19. 


ACTIONS   BY   AND   AGAINST    HUSBAND   AND    WIFE. 

By  Kules,  1883,  O.  xviii.  r.  1,  "Claims  by  or  against  husband  and  wife  may 
be  joined  with  claims  by  or  against  either  of  them  separately." 

The  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  repealing 
and  replacing  /(/.  1870  (33  &  34  V.  c.  93),  and  the  Amendment  Act,  1874 
(37  &  38  V.  c.  50),  has  gi-eatly  extended  the  power  of  married  women  to 
hold  a  legal  estate  in  property,  and  to  contract,  and  sue,  and  their  liability  to 
be  sued.  Under  sect.  1  (2,  3,  4),  post,  pp.  1175,  1176,  a  married  woman  can 
contract  in  I'espect  of  her  se[)arate  estate,  present  and  future,  and  can  sue 
and  be  sued,  as  though  she  were  a  feme  sole,  and  her  husband  need  not 
be  joined  with  her  as  a  party. 

In  the  case,  however,  of  lialiilitics  of  the  wife,  in  contract  or  tort,  incurred 
before  marriage,  the  husband  and  wife  may  still  be  sued  jointly,  for  by  sect. 
14,  "  A  husband  shall  be  liable  for  the  debts  of  his  wife  ci)ntracted,  and  for 
all  contracts  entered  into  and  wrongs  committed  by  her,  before  marriage, 
including  any  liabilities  to  which  she  may  be  so  subject  under  the  acts 
relating  to  joint-stock  companies  as  atbresaid,"  vide  sect.  7,  post,  ]).  1174,  "to 
the  extent  of  all  property  whatsoever  belonging  to  his  wife  which  he  shall 
have  accjuired  or  become  entitled  to  from  or  through  his  wife,  after  deducting 
therefrom  any  jiaymer.ts  made  by  him,  and  any  sums  lor  which  judgment 
may  have  been  bond  fide  recovered  against  him  in  any  proceeding  at  law,  in 
respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of  which  his 
wife  was  liable  before  lier  marriage  as  aforesaid ;  but  he  shall  not  be  liable  for 
the  same  any  further  or  otherwise;  and  any  court  in  which  a  husband  shall 
be  sued  for  any  such  debt  shall  have  power  to  direct  any  inquiry  or  pro- 
ceedings which  it  may  think  proper  for  the  purpose  of  ascertaining  the  nature, 
amount,  or  value  of  such  property:  Provided  always,  that  nothing  in  this  act 
contained  shall  operate  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  act  lor  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid. 

Sect.  15,  "  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such 
debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  contracted  or 
incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  plaintitl'  in  the  action 
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shall  seek  to  establish  his  claim,  either  wholly  or  in  part,  against  both  of 
them ;  and  if  in  any  such  action,  or  in  any  action  brought  in  respect  of  any 
such  debt  or  liability  against  the  husband  alone,  it  is  not  found  that  the 
husband  is  liable  in  respect  of  any  proj^erty  of  the  wife  so  acquired  by  him 
or  to  which  he  shall  have  become  so  entitled  as  aforesaid,  lie  shall  have 
judgment  for  his  costs  of  defence,  whatever  may  be  the  result  of  the  action 
against  the  wife  if  jointly  sued  with  him;  and  in  any  such  action  against 
husband  and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the  debt 
or  damages  recovered,  or  any  part  thereof,  the  judgment  to  the  extent  of  the 
amount  for  which  the  husband  is  liable  shall  be  a  joint  judgment  against  the 
husband  personally  and  against  the  wife  as  to  her  separate  property ;  and  as 
to  the  residue,  if  any,  of  such  debt  and  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  as  to  her  separate  property  only." 

As  to  what  is  separate  estate  of  the  wife  vide  post,  pp.  1172  et  seq.,  and  to 
its  liability  for  ante-nuptial  debts,  vide  sect.  19,  post,  p.  1175. 

The  efl'ect  of  sects.  14,  15  on  the  liability  of  a  husband,  H.,  who  has 
obtained  property  from  his  wife,  W.,  for  her  ante-nuptial  liabilities,  was 
much  considered  by  the  C.  A.  in  Beck  v.  Fierce,  23  Q.  B.  D.  316.  A 
judgment  recovered  under  sect.  13,  jwst,  p.  1176,  against  W.  after  marriage 
in  respect  of  W.'s  ante-nuptial  debt,  and  unsatisfied,  because  she  has  no 
separate  property,  is  no  bar  to  an  action  under  sects.  14,  15,  against  H.  S.  C. 
The  Statute  of  Limitations  runs  in  favour  of  H.,  in  the  same  way  as  it  runs 
in  favour  of  W.  S.  C.  And  it  would  seem  that  no  act  of  W.  after  marriage 
will  bar  the  statute.  Id.  320.  Tlie  liability  of  H.  is  not  determined  by  W.'s 
death.  Id.  321.  Sect.  15  protects  any  Englishman  married  in  England, 
from  general  liability  to  pay  a  debt  contracted  by  his  wife,  while  sole,  in  a 
foreign  country  under  the  law  of  which  he  would  be  liable.  See  De  Greuchy 
V.  Wills,  4  C.  P.  D.  362. 

By  analogy  to  the  plea  of  p/e/;e  adminislravit,  it  would  seem  that  when 
the  husband  j^leads  that  he  is  not  liable  to  pay  the  debt,  &c.,  in  respect  of 
any  property  of  his  wife  as  is  stated  in  sects.  14,  15,  the  onus  of  provinir  such 
assets  is  on  the  plaintiff;  vide  ante,  p.  1158.  See  also  PaUiser  v.  Ourney, 
post,  Tp.  1177.  The  plaintiff  may  add  to  his  debt  against  the  wife's  estate,  the 
costs  which  he  has  to  pay  the  husband  under  sect.  15.  L.  &  Provincial 
Bank  v.  Bogle,  7  Ch.  D.  773.  As  to  jiroof  of  the  mirriage,  if  traversed,  see 
Pi-oof  and  effect  of  registers,  ante,  pp.  125  et  seq.,  217,  218,  and  Action  for 
recovery  of  land  hy  heir,  ante,  pp.  1036  et  seq. 

The  act  does  not  affect  the  personal  liability  at  common  law  of  a  married 
woman  upon  contracts  entered  into  by  her  dum  sola.  liobinson  v.  Lynes, 
(1894)  1  Q.  B.  577. 

Where  the  husband  and  wife  join  in  an  action  for  an  injury  done  to  the 
wife,  damages  awarded  to  her  arc  her  separate  property.  Beasley  v.  Roney, 
(1H91)  1  Q.  B.  509. 

In  respect  of  a  tort  committed  by  a  wife  during  the  coverture,  the  husband 
a'ld  wife  are,  at  common  law,  liable  to  be  sued  jointly,  and  to  satisfy  the 
judgment,  whatever  its  amount  may  be,  obtained  in  such  action.  This  joint 
liability  has  not  been  removed  by  the  Married  Women's  Property  Act,  1882, 
s.  1  (2),  post,  p.  1175,  and  a  plaintiff  may,  in  respect  of  such  tort  of  the  wife, 
now  maintain  an  action,  at  common  law,  against  the  husband  and  wife,  or 
under  sect.  1  (2),  against  the  wife  alone.  Earle  v.  Kingscote,  (1900)  2  Ch, 
585,  0.  A.  But  the  husband  cannot  be  joined  when  subsequently  to  the  tort, 
his  wife  has  been  divorced  from  him.  Capel  v.  Porvell,  17  ().  B.,  N.  S.  743; 
34  L.  J.,  C.  P.  168,  see  In  re  Beauchamp,  (1904)  1  K.  B.  572,  C.  A.  At 
common  law  the  husband  and  wife  could  not  be  sued  for  a  fraud,  "  directly 
connected  with  the  contract  with  the  wife,  and  "  which  "  is  the  means  ot 
effecting  it  and  parcel  of  the  same  transaction,"  as  where  by  representing 
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hciSL'ir  unniiinieil  the  iiliintilt'  was  induced  to  fake  her  i)roiiii8sory  note  as  a 
security.  Jjirerjjool  Adcljjhi  J^ikdi  Association  v.  Fuir/iurst,  9  Excli.  422;  23 
L.  J.,  Ex.  16;>.  It  is  doulitful  wliether  they  could  be  suid  tor  false  representa- 
tions, made  by  the  wile,  that  certain  liills  of  exchanu'e  iia<i  been  accepted  by 
her  liusband.  Wrigfit  v.  Leonard,  11  C.  B.,  N.  S.  258  ;  .lO  L.  J.,  C.  P.  365. 
See  further,  Karle  v.  Kine/ncote,  ante,  p.  1170. 


ACTIONS  AGAINST  INNKEEPERS. 

See  pp.  656  et  seq. 


ACTIONS  BY  AND   AGAINST  MARRIED   WOMEN   ALONE. 

By  littles,  1883,  0.  xvi.  r.  16,  "  married  women  may  sue  and  be  sued  as 
provided  by  the  Married  Women's  Property  Act,  1882,"  vide  post,  pp.  1175-6. 

In  an  action  against  a  married  woman  in  respect  of  a  contract  entered  into 
by  her  after  the  marriage,  the  defence  of  coverture  was  pleadable  in  bar,  and 
is,  subject  to  the  provisions  of  the  Married  Women's  Property  Act,  1882,  s.  1, 
and  /(/.  1893,  s,  l,j>ofit,  pp.  1175,  1177,  therefore  still  a  good  defence,  but  it 
must  be  pleaded  specially.  See  Rules,  1883,  0.  xix.  r.  15,  ante,  p.  309,  and 
Forms,  A})p.  D.  s.  iv.  In  other  cases  where  the  wife  was  plaintift"  or  defendant, 
her  coverture  was  only  pleadable  in  abatement.  See  Daltou  v.  JMidland 
Counties  By.  Co.,  13  C.  B.  474  ;  22  L.  J.,  C.  P.  177.  And  the  objection  must 
therefore  now  be  taken  bj*  an  application  liefore  the  trial,  vide  ante,  p.  91. 
See  also  the  ^Married  Women's  Property  Act,  1882,  the  material  provisions  of 
which  are  stated  pout,  pj).  1174  et  seq. 

At  conmioii  law  a  feme  covert  cannot  be  sued  as  a  feme  sole,  on  a  contract 
entered  into  by  her  after  marriage,  although  she  is  living  apart  from  her 
husband  and  has  a  sejjarate  and  suflicieut  maintenance  ;  2JurslialJ  v.  liutton, 
8  T.  R.  545 ;  even  although  her  husband  is  resident  abroad,  and  whether  he 
be  an  Englishman;  Marsh  v.  Hutchinson,  2  B.  &  P.  226;  or,  a  foreigner; 
Kay  V.  Henne,  Ds.  de,  3  Camp.  123,  125,  Q.  B. ;  Stretton  v.  Busnach,  1 
N.  C.  139 ;  and  see  Boggett  v.  Frier,  11  East,  301.  The  case  of  Marshall  v. 
Button,  supra,  decided  by  nearly  all  the  judges,  re-established  the  old 
common  law,  and  overruled  the  prior  cases  to  a  contrary  eftect;  S.  CC.  Even 
a  divorce  a  mensa  et  thoro  for  adultery  did  not  so  far  destroy  the  relation  of 
husband  and  wife,  as  to  render  her  liable  as  a  feme  sole.  Lewis  v.  Lee,  3  B. 
&  C.  291.  But,  after  a  divorce  d  vinculo,  the  wife  becomes  a  single  woman  by 
operation  of  law,  and  it  is  the  same  as  if  she  had  always  remained  single. 
Anstey  v.  Manners,  Gow,  11.  A  decree  for  dissolution  of  marriage  was 
formerly  under  20  S:  21  V.  c.  85,  s.  31,  made  absolute  in  the  first  instance; 
now,  however,  by  23  iS:  24  V.  c.  14,  s.  7,  it  is  granted  as  a  decree  nisi,  and  is 
afterwards,  if  no  cause  be  shown,  made  absolute.  In  the  interval  between  the 
decree  nisi  and  absolute,  the  wife  has  the  status  of  a  married  woman.  2\'orman 
V.  Vilhtrs,  2  Ex.  D.  359,  C.  A.  By  20  &  21  V.  c.  85,  s.  26,  alter  sentence  of 
judicial  separation  the  wife  is,  lohile  so  separated,  to  be  considered  as  a  feme 
sole  for  the  purpose  of  contract  and  wrongs,  and  of  suing  and  being  sued  in  a 
civil  proceeding.  And  a  wife  who  has  been  deserted  by  her  husband,  and 
obtained  a  protection  order  under  sect.  21,  is,  during  such  desertion,  in  a  like 
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position.  Ramsden  v.  Brearlei/,  L.  11.,  10  Q.  B.  147;  Ewart  v.  Chubb,  L.  K., 
20  Eq.  45-4.  So,  where  an  order  has  been  given  to  a  wife  under  uS  &  59  V. 
c.  39 ;  or  to  a  husband  under  2  E.  7,  c.  28,  s.  5  (2),  and  cohabitation  has  not 
been  resumed.  See  Haddon  v.  Haddon,  18  Q.  B.  D.  778.  So,  where  the 
liusband  has  abjured  the  reahn ;  Lean  v.  Scutz,  2  W.  BL  1199 ;  Lewis  v.  Lee, 
3  B.  &  C.  297 ;  or,  has  been  transported  bevond  seas  as  a  convict ;  Carrol  v. 
BJencov,  4  Esp.  27;  see  also  Ex  pfe.  Fi-anlcs,  7  Binp;.  762;  the  wife  is  to  be 
considered  as  a  ferae  sole.  But,  a  wife  cannot  sue  alone,  because  her  husband 
is  an  alien  enemy  resident  abroad;  De  Walil  v.  Bratine,  1  H.  &  N.  178;  25 
L.  J.,  Ex.  343 ;  nor,  it  seems,  because  he  has  never  been  in  England ;  see 
Barden  v.  Keverherg,  2  M.  &  W.  61,  65,  correcting  the  dictum  of  Ld.  Ellen- 
borough  in  Kay  v.  Pienne,  Ds.  de,  ante,  p.  1171. 

Except  where  the  marriage  is  a  nullity,  it  seems  proper  specially  to  reply 
those  matters  above  mentioned,  which  are  an  answer  to  the  defence  of  cover- 
ture, and  such  is  the  practice.  Chit.  Preced.  3rd  ed.  393,  (b).  In  Oaner  v. 
Lanesborough,  Jjy.,  Peake,  17,  where  the  defendant  pleaded  coverture,  Ld. 
Kenyon,  C.J.,  held  that  the  plaintifl"  might  prove  on  a  traverse  of  the  plea, 
that  the  supposed  husband  had  a  former  wife  living.  But,  the  question  of 
nullity  on  the  ground  of  impotence  can  only  be  raised  by  the  other  party ; 
Cavell  v.  Prince,  L.  Pi.,  1  Ex.  247  ;  and  during  the  lifetime  of  both  i)arties. 
A.  v.  B.,  L.  R.,  1  P.  &  M.  559.     Vide  ante,  p.  1048. 

As  to  proof  of  marriage,  see  Proof  and  effect  of  registers,  ante,  pp.  125 
et  ser/.,  217,  and  Action  for  recovery  of  land  by  heir,  ante,  pp.  1038  et  seq. 

Where  the  defendant's  husband  had  gone  abroad  12  years  before,  and  not 
returned,  it  was  held  that  she  must  show  that  her  husband  was  living  at  the 
time  of  the  debt  contracted,  or  within  seven  years.     HopeiveV  v.  De  Pinna, 

2  Camp.  1 13.  The  defendant  is  not  estopped  by  her  previous  admissions  and 
acts  as  a  feme  sole.     Davenport  v.  Nelson,  4  Camp.  26. 

A  wife  cannot,  after  being  divorced  from  her  husband,  sue  him  for  an 
assault  committed  upon  her  by  him  during  the  coverture.  Phillips  v,  Barnett, 
1  Q.  B.  D.  436. 

The  separate  estate  of  a  married  woman  was  in  equity  bound  bj',  and  liable 
to  satisfy  a  contract  entered  into  by  her,  with  reference  to  such  estate ;  and 
where  she  had  no  other  means  of  satisfying  the  contract,  it  was  assumed  to 
have  been  entered  into  with  reference  to  such  estate.     Johnson  v.  Gallagher, 

3  D.  F.  &  J.  494 ;  30  L.  J.,  Ch.  298 ;  Picard  v.  Iline,  L.  R.,  5  Ch.  274. 
Only  such  estate  as  she  had  at  the  date  of  the  contract  was  however  bound 
thereby.     Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  C.  A. 

The  husband  must  in  general  have  been  made  a  co-defendant  to  any 
action  brought  against  his  wife,  in  respect  of  her  separate  estate ;  Holmes  v. 
Penney,  3  1\.  &  J.  90:  Hancocks  v.  Lablache,  3  C.  P.  D.  197;  and  the  wife 
was  oliged  to  sue  in  respect  thereof  by  her  next  friend,  making  her  husband 
a  party.  Wake  v.  Parker,  2  Keen,  59 ;  England  v.  Downs,  1  Beav.  96  : 
Roberts  v.  Evans,  7  Ch.  D.  830. 

Now,  however,  by  the  Married  Women's  Property  Act,  1882,  s.  1,  post, 
p.  1176,  amended  by  /(/.  1893,  s.  l,post,  p.  1177,  contracts  made  by  a  married 
woman,  otherwise  than  as  agent,  are  presumed  to  be  in  respect  of,  and  to 
bind,  her  separate  estate,  present  and  future,  until  the  contrary  is  shown,  and 
she  may  sue,  and  be  sued,  as  though  she  were  a  feme  sole,  without  her  husband 
beins  joined.  See  also  sect.  12.,  post,  p.  1176.  For  cases  decided  on  these 
sections,  vide  post,  pp.  1177  et  seq. 

Property  settled  to  the  separate  use  of  a  married  woman  for  life,  with 
l)ower  to  dispose  of  it  by  deed  or  will,  is  bound  by  her  contracts.  London 
Chartered  Bank  of  Australia  v.  Lempriere,  L.  R.,  4  P.  C.  572  ;  Mayd  v. 
Field,  3  Ch.  D.  587.  See  Johnson  v.  Gallagher,  3  D.  F.  &  J.  516 ;  30  L.  J., 
Ch.  309,  per  Turner,  L.J.,  vide  In  re  Ropjer,  39  Ch.  D.  482.    But  tlie  creditor 
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lias  nut,  until  judgment,  any  charge  on  the  property,  and  cannot  thererore 
luitil  tliL-n  prevent  tlic  woman  from  dealing;  with  it.  Itobinsou  v,  Fic/ceriii;/, 
I'i  Cli.  1).  (j(iO,  C.  A.  Income  settled  to  the  separate  use  ol  a  married 
wnnian,  which  she  is  restrained  from  autici]Kiting,  is  not  bound  by  her 
ciintracts,  cvt-n  thoutih  she  Irainlulently  represent  that  slie  has  power  to 
charge  the  same.  Thomas  v.  I'rice,  4(5  L.  J.,  Ch.  7G1  ;  Slanlei/  v.  Stanh;/, 
7  Ch.  D.  5S9 ;  ^touehini  v.  Davies,  W.  N.  1878,  p.  129,  C.  A.  The  power 
to  impose  such  restraint  is  reserved  by  sect.  10,  post,  p.  117.5 ;  see  cases 
thereon,  ^)o.s<,  p.  1177.  'J"he  restraint  applies  even  to  income  due  after  the 
date  of  tlie  judiiinent.  Drai/cott  v.  Harrison,  17  Q.  B.  1).  1-17.  It  ceases  on 
t lie  death  of  the  husband,  'stogdoii  v.  JjCv,  (1891)  1  Q.  B.  661,  C.  A.  It 
must  be  observed  that  a  gift,  to  the  separate  use  of  a  married  woman,  prior  to 
1883,  is  not  to  be  implied  from  a  restraint  on  anticipation  of  income  given  her. 
S.  C.  Though  it  is  otherwise  since  1882.  In  re  Lunileij,  (1896)  2  Ch.  690, 
C.  A.  Where  the  wife's  separate  estate  is  nut  bound  by  her  contract,  she  is 
not  bound  thereby  alter  her  husband's  death.  Roberts  v.  Watkins,  -16  L.  J., 
Q.  B.  552.  A  married  woman  may  carry  on  a  separate  trade  while  residing 
with  her  husband  ;  Ashicorth  v.  Otitraia,  5  Ch.  D.  923.  C.  A. ;  Lovell  v. 
Xeivton,  -1  C.  P.  D.  7  ;  but  if  he  take  such  a  part  in  the  trade  as  to  make  him- 
self personally  responsible;  it  is  not  such  separate  trade.  Laporte  v.  C'ostick, 
31  L.  T.  434,  M.  T.  1874 ;  Q.  B.  As  to  the  form  of  judgment  against  a  married 
woman,  see  Scott  v.  Morley,  20  ( j.  15. 1).  132,  C.  A.  As  to  her  general  liability 
for  costs,  see  fox  v.  Bennett  and  Hyde  v.  Hyde,  post,  \).  II 78,  and  in  the  case 
of  an  action  brought  by  her,  sec  56  \-  57  V.  c.  63,  s.  2,  post,  p.  1179. 

Se]v,irate  estate  of  a  married  wuman  is,  after  her  death,  liable  to  repay  the 
jilaiutitf  the  exjiense  of  her  burial,  which  he  had  incurred.  Hodgson  v. 
Williamson,  15  Ch.  D.  87.  Where  the  projierty  of  the  wife  was  vested  in 
trustees  it  was  not  necessary,  before  judgment,  to  make  them  parties.  Davits 
V.  Jenkins,  6  Ch.  D.  728.  As  to  the  form  of  judgment  prior  to  the  above- 
mentioned  act,  see  S.  C. ;  Ficard  v,  J/inc,  ante,  p.  1172  ;  ('olh.tt\.  Dickenson, 
I  1  Ch.  1).  687.  The  claim  against  the  separate  estate  of  a  married  woman 
Inr  her  debts  is  barred  by  analogv  to  the  Statutes  of  Limitation.  In  re  Ly. 
Hastings,  35  Ch.  I).  94,  C.  A. 

As  to  the  right  of  a  married  wuman  to  an  injunction  lo  restrain  her  husband 
frona  trespassing  in  the  house  inhabited  by  her,  it  being  her  se]nirate  property, 
see  Symonds  v.  Hallett,  24  Ch.  D.  346,  C.  A.  See  also  R,  v.  Jackson,  (1891) 
1  Q.  B.  671,  C.  A.  He  caimot,  at  any  rate,  authorise  a  third  person  to  enter 
tlie  house  for  a  purpose  unconnected  with  his  desire  to  live  with  his  wife. 
Weldon  V.  He  Bathe,  14  Q.  B.  D.  339. 

"Where  circumstances  exist  between  a  husband  A.  and  his  wife  B.  which 
would  entitle  B.  to  proceed  against  A.  for  a  matrimonial  olfence,  A.  and 
B.  can,  without  the  intervention  of  a  trustee,  validly  agree  together  to 
live  apart,  and  that  A.  shall  pay  B.  a  weekly  allowance,  in  consideration 
of  B.  not  taking  such  proceedings  against  A.,  or  of  withdrawing  them 
if  commence.!.  McGregor  v.  McGregor,  20  Q.  B.  D.  529;  21  Q.  B.  D. 
424,  C.  A. 

Tlie  ]\Iarried  Women's  Property  Act,  1882,  largely  extends  the  cases  in 
which  the  jjroperty  of  married  women  is  held  by  them  to  their  separate  use; 
its  main  provisions  are  stated  below. 
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Married   Women's  Property  Acts,   1882,  1893.]     The  Married  Women' 
Property  Act,   1882,  (45  &  46  Y.  c.  75),  which  by  sect.  25  commenced  ol 
Jan.  1st,  1883,  repealed  the  previous  acts  of  1870  and  1874  (33  &  34  V.  c.  93; 
37  i^'  38  V.  c.  50). 

The  following  sections  relate  to  the  power  of  a  married  woman  to  aeipiire 
property  to  her  separate  use,  and  to  dispose  of  the  same. 
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Sect,  1.  "(1.)  A  married  woman  shall,  in  accordance  with  the  provisions 
of  this  act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or 
otherwise,  of  any  real  or  personal  property  as  her  separate  property  in 
the  same  manner  as  if  she  were  a  feme  sole,  without  tlie  intervention  of  any 
trustee." 

Sect.  2.  "  Every  woman  who  marries  after  the  commencement  of  this  act  " 
(Jan,  1st,  1883),  "shall  be  entitled  to  have  and  to  hold  as  her  separate 
property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and  personal 
property  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade  or  occupation,  in  whicli  she  is  engaged,  or  which  she  carries  on 
separately  from  her  husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skill,"' 

Sect.  4,  "  The  execution  of  a  general  power  by  will,  by  a  married  woman, 
shall  have  the  effect  of  making  the  property  appointed  liable  for  lier  debts 
and  other  liabilities,  in  the  same  manner  as  her  separate  estate  is  made  liable 
under  this  act." 

Sect,  5,  "  Every  woman  married  before  the  commencement  of  this  act ' ' 
(Jan,  1st,  1883),  "  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in 
manner  aforesaid  as  her  separate  property,  all  real  and  personal  property,  her 
title  to  which,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  the  commencement  of  this  act, 
including  any  wages,  earnings,  money,  and  property  so  gained  or  acquired  by 
her  as  aforesaid," 

Sect.  6,  "All  deposits  in  any  post  office  or  other  savings  bank,  or  in  any 
other  bank,  all  annuities  granted  by  the  Commissioners  for  the  lieduction  of 
the  National  Delit  or  by  any  other  person,  and  all  sums  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stock  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of  any  other 
bank,  which  at  the  commencement  of  this  act  are  standing  in  the  sole  name 
of  a  married  woman,  and  all  shares,  stock,  debentures,  debenture  stock  or 
other  interests  of  or  in  any  corporation,  company,  or  public  body,  municipal, 
commercial  or  otherwise,  or  of  or  in  any  industrial,  j^rovident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  commencement  of  this  act" 
(Jan,  1st,  1883)  "are  standing  in  her  name,  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  the  separate  property  of  such  married  woman  ; 
and  the  fact  that  any  such  deposit,"  &c.,  "is  standing  in  the  sole  name  of  a 
married  woman,  shall  be  suflicient^rM/wi/aae  evidence  that  she  is  beneficially 
entitled  thereto  for  her  separate  use,  so  as  to  authorize  and  empower  her  to 
receive  or  transfer  tlie  same,  and  to  receive  the  dividends,  interests,  and  profits 
thereof  without  the  concurrence  of  her  husband,  and  to  indemnify  the  Post- 
master-General," ifcc,  "  in  respect  thereof." 

Sect.  7.  "  All  sums  forming  part  of  the  public  stocks  or  funds,"  i^c,  "  as 
are  mentioned  in  the  last  preceding  section,  and  all  shares,"  &c,,  "  as  aforesaid, 
which  after  the  commencement  of  this  act"  (Jan.  1st,  1883)  "shall  bo 
allotted  to  or  [)laced,  re<^istered,  or  transferred  in  or  into  or  made  to  statid  in 
the  sole  name  of  any  married  woman  shall  be  deemed,  unless  and  until  the 
contrarj^  be  shown,  to  be  her  separate  ])roperty,  in  respect  of  which  so  far  as 
any  liability  may  be  incident  thereto,  her  separate  estate  shall  alone  be  liable, 
whetlier  the  same  shall  be  so  expressed  in  the  document  whereby  her  title  to 
the  same  is  created  or  certified,  or  in  the  books  or  register  wherein  her  title  is 
entered  or  recorded,  or  not, 

"  Provided  always,  that  nothing  in  this  act  shall  recjuire  or  authorize 
any  corix)ration  or  joint  stock  com])any  to  admit  any  married  woman  to 
be  a  liolder  of  any  shares  or  stock  therein  to  which  any  liability  may  be 
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incident,  contniry  to  the  provisions  of  :iny  Act  of  Parliament,  charter,  bye- 
law,  articles  of  association,  or  deed  of  settlemeut  re<;ulatiug  such  corporation 
or  company." 

Sect.  8.  "  All  the  provisions  hercin-before  contained  as  to  deposits," 
aniinities,  public  stock  or  funds,  shares,  Sec,  "as  afi^rcsaid  respectively, 
which  at  tlie  comnu;nccment  of  this  act  shall  be  standinij  in  the  sole  name  of 
a  married  woman,  or  wliich,  after  that  time,  shall  be  allotted  to,  or  placed, 
registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  sole  name  of  a 
married  woman,  shall  respectively  extend  and  apply,  so  far  as  relates  to  the 
estate,  ri^ht,  title,  or  interest  of  tlie  married  woman,  to  any  of  the  particulars 
aforesaid  which,  at  the  commencement  of  this  act,  or  at  any  time  afterwards 
shall  he  standini!:  in,  or  shall  be  allotted  to,  placed,  registered,  or  transferred 
to  or  into,  or  made  to  stand  in,  the  name  of  any  married  woman  jointly  with 
any  jiersuns  or  person  other  than  her  husband." 

Sect.  0.  "  It  shall  not  be  necessary  for  the  husband  of  any  married  woman, 
i  n  respect  of  her  interest,  to  join  in  the  transfer  of  any  such  annuity  or  deposit," 
j)ublic  stocks  or  funds,  or  any  shares,  &c.,  "as  aforesaid,  which  is  now  or 
shall  at  any  time  hereafter  be  standing  in  the  sole  name  of  any  married 
woman,  or  in  the  joint  names  of  such  married  woman  and  any  otlier  person 
or  persons  not  being  her  husband." 

Sect.  11.  "A  married  woman  may  by  virtue  of  the  power  of  making 
contracts  herein-before  containe<i,"  vide  sect.  1  (2),  infra,  "effect  a  policy 
upon  her  own  life  or  the  life  of  her  husband  for  her  separate  use;  and  the 
same  and  all  benefit  thereof  shall  ennre  accordin.^ly." 

Sec  the  further  provisions  of  this  section,  and  the  decisions  relating  thereto, 
ante,  p.  450. 

Sect.  18.  "  A  married  woman  who  is  an  executrix  or  administratrix  alone, 
or  jointly  with  any  other  i)ersou  or  persons  of  the  estate  of  any  deceased 
])erson,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  subject  to  any 
trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in  transferring  any  such 
annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  an}-  other  stocks  or  funds  transferable  as  atbresaid,  or 
any  share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim, 
or  other  interest  of  or  in  any  such  corporation,  company,  public  body, 
or  society  in  that  character,  without  her  husband,  as  if  she  were  a  feme  sole." 

Sect.  19.  "  Nothing  in  this  act  contained  shall  interfere  witli  or  atl'ect  any 
settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether  before 
or  after  marriage,  respecting  the  property  of  an}'  married  woman,  or  shall 
interfere  with  or  render  inoperative  any  restriction  against  anticipation  at 
]iresent  attached,  or  to  be  hereafter  attached,  to  the  enjoyment  of  any  property 
or  income  by  a  woman  under  any  settlement,  agreement  for  a  settlement, 
will,  or  other  instrument ;  but  no  restriction  against  anticipation  contained  in 
any  settlement  or  agreement  for  a  settlement  of  a  woman's  own  property,  to 
be  made  or  entered  into  by  herself,  shall  have  anj^  validity  against  debts 
contracted  by  her  before  marriage,  and  no  settlement  or  agreement  for  a 
settlement  shall  have  any  greater  force  or  validity  against  creditors  of  such 
woman  tlian  a  like  settlement  or  agreement  for  a  settlement  made  or  entered 
into  by  a  man,  would  have  against  his  creditors." 

See  sect.  24,  post,  ]>.  117(5,  as  to  the  meaning  of  the  words  "  contract  "  and 
"  ])roperty"  in  this  act. 

The  following  sections  relate  to  the  power  of  a  married  woman  to  contract 
and  sue,  and  her  liability  to  be  sued : — 

Sect.  1.  "  (2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of,  and  to  the  extent  of  her  separate 
])roperty  on  any  contract"  (vide  sect.  24,  ^jos^,  j).  1176),  "and  of  suing  and 
being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
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were  a  feme  sole,  and  lier  husbaiKl  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  anj^  action  or  other  legal  proceeding  brought 
by  or  taken  against  her ;  and  any  damages  or  costs  recovered  liy  her  in  any 
such  action  or  proceeding  shall  be  her  separate  property ;  and  any  damages  or 
costs  recovered  against  her  in  any  such  action  or  proceeding  shall  he  payable 
out  of  her  separate  property,  and  not  otherwise." 

"  (o.)  Every  contract  entered  into  hy  a  'married  woman  shall  he  deemed  to 
he  a  co)iiract  entered  into  hy  her  with  respect  to,  and  to  hind  her  separate 
property,  unless  the  contrary  he  shown.  (4.)  Every  contract  entered  into  hy 
a  married  ivoman  vnth  respect  to,  and  to  hind  her  separate  property,  shall 
hind  not  only  the  separate  property  which  she  is  p>ossessed  of  or  entitled  to  at 
the  date  of  the  contract,  hut  also  all  separate  property  which  she  may  thereafter 
acquired  Repealed  by  56  &  57  V.  c.  63,  s.  4,  and  replaced  by  Id.  s.  1,  post, 
p.  1177,  as  to  contracts  made  after  Dec.  4th,  1893. 

Sect.  12.  "  Every  woman,  whether  married  before  or  after  this  act,  shall 
have  in  her  own  name  against  all  persons  whomsoever,  including  her  husband, 
the  same  civil  remedies,"  ..."  for  the  protection  and  security  of  her  own 
separate  property,  as  if  such  property  belonged  to  her  as  a  feme  sole,  but, 
except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for 
a  tort." 

Sect.  13.  "  A  woman  after  her  marriage  shall  continue  to  be  liable  in 
respect  and  to  the  extent  of  her  separate  property,  for  all  debts  contracted, 
and  all  contracts  entered  into  or  wrongs  committed  by  her  before  her  marriage, 
including  any  sums  for  which  she  maj'  be  liable  as  a  contributory,  either 
liefore  or  after  she  has  been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  acts  relating  to  joint  stock  companies ;  and  she  may  be  sued  for 
any  such  debt  and  for  any  liability  in  damages  or  otherwise  under  any  such 
contract,  or  in  resjiect  of  any  such  wrong  ;  and  all  sums  recovered  against  her 
in  respect  thereof,  or  for  any  costs  relating  thereto,  shall  be  paj^able  out  t)f 
her  separate  property  ;  and,  as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  property  shall  be 
deemed  to  be  primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and  for 
all  damages  or  costs  recovered  in  respect  thereof:  Provided  always,  that 
nothing  in  this  act  shall  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  this  act"  (Jan.  1st,  1883),  "  for 
any  such  debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by  virtue  of  this  act,  and  to 
which  slie  would  not  have  been  entitled  for  her  separate  use  under  the  acts 
hereby  repealed  or  otherwise,  if  this  act  had  not  passed." 

Sects.  14,  15,  ante,  p.  1169,  relate  to  the  liability  of  the  husband  for  the 
ante-nuptial  debts,  &c.,  of  his  wife,  and  to  actions  against  them  jointly,  in 
respect  of  such  debts,  itc. 

Sect.  18,  ante,Y>.  1175,  enables  a  married  woman  who  is  executrix,  adminis- 
tratrix, or  trustee,  to  sue  and  be  sued  without  her  husband,  as  though  she 
were  a  feme  sole. 

Sect.  19,  ante,  ]).  1175,  while  giving  effect  to  settlements  containing  restric- 
tions against  anticipation,  prevents  such  restrictions  from  being  valid,  so  far 
as  regards  a  settlement  of  a  woman's  own  pro])erty,  against  her  ante-miptial 
debts. 

Sect.  23.  "For  the  ])urposcs  of  this  act  the  legal  personal  representative  of 
any  married  woman  shall  in  respect  of  her  separate  estate  have  the  same 
rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would  be 
if  she  were  living." 

Sect.  24.  "Tiie  word  'contract' in  this  act  shall  include  the  acceptance 
of  any  trust,  or  of  the  oflice  of  executrix  or  administratrix,  and  the  provisions 
of  this  act  as  to  liabilities  of  married  women,  sliall  extend  In  all  liabilities  by 
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reason  of  anj-  breach  of  trust  or  devastavit  committed  by  any  marrietl  woman 
lifing  a  trustee  (ir  executrix  or  administratrix  eitlier  before  or  after  lier 
marriaj^e,  ami  her  linsbiiud  shall  not  be  subject  to  such  liabilities  unless  he 
has  acted  or  intermeddled  in  the  trust  or  administration.  'I'lie  word  *  i»roi>«.Tty  ' 
in  this  act  includes  a  tliinj^  in  action." 

By  the  Married  Women's  Property  Act,  I8i)3  (oC  ife  57  V.  c.  03),  s.  1, 
"Every  contract  hereafter"  (i.e.,  after  Dec.  -ith,  lb!J3)  "entered  into  by  a 
married  woman,  otherwise  than  a.s  agent,  (a)  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to  and  to  bind  her  sejmrate  property  whether 
slie  is  or  is  not  in  fact  possessed  of  or  entitled  to  any  separate  property  at  the 
time  when  she  enters  into  such  contract ;  (b)  shall  bind  all  separate  property 
which  she  may  at  that  time  or  thereafter  be  possessed  of  or  entitled  to;  and 
(c)  shall  also  be  enforceable  by  process  of  law  against  all  pro|)erty  which  she 
may  thereafter  while  discovert  be  possessed  of  or  entitled  to :  Provided  that 
nothing  in  this  section  contained  shall  render  available  to  satisfy  any  liability 
or  obligation  arising  out  of  such  contract  any  separate  property  winch  at  that 
time  or  thereafter  she  is  restrained  from  anticipating." 

Where  a  wife  sues  jointly  with  her  husband,  the  damages  awarded  her  are 
her  separate  property.     Beasley  v.  Roney,  (18'Jl)  1  Q.  B.  509. 

In  the  case  of  contracts  entered  into  before  Dec.  5th,  1893,  a  judgment 
may,  under  45  &  -ib  V.  c.  75,  s.  1  (2),  ante,  jip.  1175,  1176,  be  obtained 
against  a  married  woman's  separate  property,  jiresent  or  future,  s.  1  (4)  ;  but 
as  regards  future  property,  only  in  respect  of  a  liability  incurred  by  her,  since 
the  passing  of  the  act.  Tnrnhall  v.  Forman,  15  Q.  B.  D.  234,  C.  A.  And 
the  separate  propeity  is  bound  by  her  contract,  onl}'  if  at  the  time  of  making 
it  she  had  some ;  In  re  Shxkespear,  30  Ch.  D.  109  ;  I'alliser  v.  Gurney, 
19  Q.  B.  D.  519,  M.R.  and  L.JJ. ;  Stogdon  y.  Lee,  (1891)  1  Q.  B.  661,  C.  A.; 
with  resjiect  to  which  she  might  reasonablj'  be  deemed  to  have  contracted; 
])ro])erty  that  is  inalienable  is  not  such  pro])ert3';  Harrison  V.  Hai-rison,  13 
I'.  D.  180,  C.  A. ;  Leak  v.  Driffield,  21  Q.  B.  J).  98.  Nor  are  the  clothes  of 
herself  and  children  bought  with  her  separate  income.  S.  C.  The  onus  of 
proving  that  she  then  had  such  property  lies  on  the  plaiutift".  S.  C. ;  FaUiserv. 
Oiirney,  supra.  In  the  case,  however,  of  a  wife  sued  for  ante-nuptial  delits,  the 
jilaintiff  need  not  prove  that  she  has  separate  ]iroperty.  Downey,  tletcher, 
21  ().  B.  D.  11.  As  to  what  is  separate  property,  vide  ante,  p.  1172,  1173. 
Where  the  married  woman  has  only  separate  propert}"^,  which  she  is  restrained 
from  anticipatiuiT,  tiie  presumption  arising  mider  sect.  1  (3)  that  she  con- 
tiacted  with  reference  to  such  i)roperty  is  rebutted.  Harrison  v.  Harrison, 
supra.  Under  sect.  1  (2)  a  married  woman  may  be  sued  in  respect  of  any- 
thing in  res]iect  of  which  a  man  can  be  sued,  subject  to  thii^,  that  her  power 
to  contract  is  limited,  and  that  the  remedy  is  confined  to  her  separate  estate. 
Whittaker  v.  Keishatv,  45  Ch.  D.  320,  329,  ^cr  Fry,  L.J.  She  may  even  be 
sued,  although  she  is  restrained  from  anticipating.  S.  C  But  as  to  satis- 
faction of  the  judgment  obtained,  vide  post,  p.  1178. 

In  the  case,  however,  of  a  contract  entered  into  after  Dec.  4th,  1893,  by  a 
married  woman  "otherwise  than  as  agent,"  it  is,  by  50  &■  57  V.  c.  63,  s.  1, 
supra,  to  be  deemed  to  have  been  entered  into  with  her  in  respect  to  and  to 
bind  her  separate  property,  although  she  then  has  none,  and  to  bind  all  her 
subsequently  acquired  separate  property.  The  acknowledgment,  after  that 
date,  of  a  contract  entered  into  before,  is  not  within  the  act.  In  re  Wheehr, 
(1904)  2  Ch.  06.  A  wife  W.  living  with  her  husband  H.,  by  his  authority 
ordered  under  the  name  of  "Mrs.  H.,"  clothes  of  P.;  it  was  held  to  bi; 
immaterial  whether  P.  did  or  did  not  know  of  the  authority,  and  that  there 
was  no  evidence  that  W.  contracted  "otherwise  than  as  agent,"  and  that  she 
was  therefore  not  liable  for  their  price.  Faijnin  V.  Beauderk,  (1906)  A,  C. 
148,  (where  D.  P.  was  equally  divided).     So  where  the  goods  were  bought 
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in  France  by  the  wife  of  a  domiciled  Englishmau  as  her  husband's  agent, 
although  by  "the  law  of  France  the  spouses  were  jointly  liable.  Beer  v.  Bell, 
(1906)  W.  N.,  114,  K.  B.  D. 

Where  A.  and  B.  entered  into  a  joint  contract,  B.  being  a  married  woman, 
contractiDg  in  respect  of  her  separate  estate,  a  judi^ment  against  A.  is  a  bar 
to  an  action  against  B.  Ifoare  v.  Niblett,  (1891)  1  Q.  B.  781,  vide  ante, 
p.  561. 

On  the  construction  of "  before  her  marriage,"  in  45  &  46  V.  c.  75,  s.  13, 
ante,  p.  1176,  see  Jay  v,  Robinson,  infra. 

By  sect.  19,  ante,  p.  1175,  the  power  of  restraint  from  anticipation  is 
reserved  {vide  ante,  p.  1173),  and  hence  it  follows  that  so  much  only,  of  the 
separate  income  which  a  married  woman  is  restrained  from  anticipating,  as 
was  due  to  her  when  she  incurred  a  post-nuptial  liability,  is  available  for  the 
satisfaction  thereof.  Draycott  v.  Harrison,  17  Q.  B.  D,  1-17.  So  also  in  the 
case  of  an  ante-nuptial  liability,  except  as  regards  the  woman's  own  property, 
settled  by  herself  after  the  passing  of  the  act,  Aug.  18th,  1882.  Beckett  v.  Tasker, 
19  Q.  B.  D.  7  ;  Birmingham  Excelsior  Alining  Soc.  v.  Lane,  (1904)  1  K.B.  35, 
C.  A.  This  protection  is  preserved  by  56  &  57  V.  c.  03,  s.  1,  ante,  p.  1177. 
Arrears  of  separate  income,  with  restraint  on  anticipation,  which  have  become 
due  at  or  before  the  date  of  the  judgment  against  the  married  woman,  are  liable 
to  satisfy  the  same;  Hood-Barrs^v.  Eeriot,  (1896)  A.  C.  174,  D.  P. ;  Cox  v. 
5e7?ne«,  (1891)  1  Ch.  617, C.  A.;  Hydev.Hijde,  13  P.D.166,  C.  A.;  butiiicome 
subsequentlv  receivable  is  not  so  liable  ;  S.  C. ;  In  re  Lumley,  (1894)  3  Ch. 
135,  C.  A. ;  'WhiteUy  v.  Edwards,  (1896)  2  Q.  B.  48,  C.  A.  ;  ace.  Bolitho  &  Co. 
V.  Oidley,  (1905)  A.  C.  98,  D.  P.  Sect.  19  does  not  prevent  the  wife's  life 
estate  in  her  property,  settled  without  restriction  on  anticipation,  from  passing 
to  her  trustee  in  bankruptcy,  for  his  right  does  not  interfere  with,  or  affect  the 
settlement.  Ex  pte.  Boyd,  21  Q.  B.  D.  264.  Restraint  on  anticipation  is  not 
affected  by  a  protection  order  made  under  20  &  21  V.  c.  85,  s.  21.  Hill  v.  Cooper, 
(1893)  2  Q.  B.  85,  C.  A.  A  judgment  against  a  married  woman  can  be  executed 
asainst  her  sejiarate  estate  only.  Draycott  v.  Harrison,  supra  ;  Scott  v. 
Morley,  20  Q.  B.  D.  120,  C.  A.,  explained  in  Hoi  thy  v.  Hodgson,  24  Q.  B.  D. 
103,  C.  A.  I'he  removal  of  the  restriction  on  anticipation  by  the  death  of  the 
husband  does  not  render  the  wife's  property  liable  for  her  debts  incurred 
during  the  coverture,  further  than  it  was  during  his  lifetime;  Pelton  v. 
Harrison,  (1891)  2  Q.  B.  422,  C.  A.;  Softlaw  v.  Welch,  (1899)  2  Q.  B.  419, 
C.  A.;  even  when  the  contract  was  entered  into  after  Dec.  4th,  1893,  her 
property  being  protected  by  the  proviso  to  56  &  57  V.  c.  63,  s.  1,  ante,  p.  1177. 
Barnett  v.  Howard,  (1900)  2  Q.  B.  784  ;  Broivn  v.  Dimhlehy.  (1904)  1  K.  B. 
28,  C.  A.  A  judgment  was  obtained  against  a  married  woman,  her  marriage 
was  dissolved,  and  she  married  ngain,  the  judgment  was  held  to  be  a  "  debt 
contracted  before  iier  marriage  "  within  sect.  13,  ante,  p.  1176,  so  that  she  still 
continued  liable,  and  it  was  also  held  to  be  a  debt  contracted  "before 
marriage,"  within  sect.  19,  so  that  a  restriction  against  anticipation  contained 
in  a  settlement  on  her  second  marriage  of  projierty  belonging  to  her,  did  not 
])revent  the  satisfixction  of  tlie  judgment  out  of  the  property.  Jay  v.  Robin- 
son, 25  Q.  B.  D.  467,  0.  A. 

In  the  case  of  a  woman  married  before  Jan.  1st,  1883,  sect.  1,  ante,  pp. 
1174,  1175,  applies  only  to  jjrojierty  she  may  acquire  alter  that  date.  In  re 
Harris's  Setthd  Estates,  28  Ch.  D.  171.  Sect.  5,  ante,  p.  1174,  does  not 
ap])ly  to  property  to  which  she  acquired  a  title  before  that  date,  although  it 
fell  into  possession  after  it.  Rcitl  v.  Reid,  31  Ch.  D.  402,  C.  A.  Nor  where 
there  was  only  a  spes  successionis  to  property,  as  one  of  a  class  of  possible 
next  of  kin.  In  re  Parsons,  45  Ch.  D.  51.  Sect.  1  is  restricted  by  sects. 
2  and  5,  and  a  woman  married  before  Jan.  1st,  1883,  can  only  dispose  of 
property  so  far  as  it  falls  within  sect.  5.     In  re  Cuno,  43  Ch.  D.  12.     So  a 
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woman  married  art(.T  Dec.  .">lst,  1HS2,  only  so  far  as  it  falls  within  sect  ~. 
S.  C.  As  to  the  eflect  of  a  divorce  on  the  joint  property  of  the  hu.sband  and 
wife,  see  Thornley  v.  Thornley,  (189:;)  2  Cb.  '229. 

A  husband,  II.,  cannot,  under  this  act  or  otherwise,  sue  his  wife,  W,,  for 
nioniy  lent  hy  him  to  her,  or  paid  by  him  for  her,  before  the  marriage  ; 
BuHer  v.  BuOn\  14  Q.  B.  1).  831 ;  but  he  can  sue  her  for  money  lent  by 
him  to  her,  during  the  marriage,  and  for  money  then  paid  by  hnn,  at  her 
request,  made  before  or  after  tlie  marriage.  S.  C,  alHrm.  16  Q.  B,  D.  374, 
C.  A.  And  W.  may  contract  with  H.  just  as  though  he  were  not  her 
husband.  Raimny  v.  Manjrdt,  (18!M)  li  Q.  B.  18,  C.  A.;  Swaet  v.  Sweet, 
(1895)  2  (^  B.  13.  Thus,  W.  may  sue  11.  on  a  covenant  by  him  with  her 
to  pay  her  an  annuity,  contained  in  a  separation  deed  without  a  trustee.  S.  C. 
In  the  absence  of  a  dnm  aisfci  clause,  the  adultery  of  W.  resulting  in  the 
birth  of  a  child  is  no  defence  to  the  action.  S.  C. ;  Fearon  v.  Aylesford,  El. 
of,  14  Q.  B.  792,  C.  A.  A  wife  may  under  sect.  12,  ante,  p.  1170,  sue  her 
husband  for  the  detention  of  her  cliattels  and  she  is  not  bound  to  resort  to 
the  summary  proceedings  provided  in  sect.  17.     Lamer  v.  Lamer,  (1905) 

2  K.  B.  539." 

Where  a  wife,  who  is  liable  on  a  contract  in  respect  of  her  separate  estate, 
dies  intestate,  her  husband  is  liable  thereon  under  sect.  23,  to  the  extent  of 
her  separate  pro^wrty  of  which  he  became  possessed  on  her  death  yjire  nuiriti, 
althou;;!!  he  has  not  taken  out  administration  to  her.  Surmaii  v.  Whartou, 
(1891)  1  Q.  B.  491.  The  act  does  not  alter  the  devolution  of  the  undisposed 
of  separate  personal  estate  of  a  married  woman;  on  her  death  its  separate 
quality  ceases,  and  her  executor  holds  it  in  trntt  for  her  husband.  In  re 
Lambert's  Estate,  39  Ch.  D.  620. 

By  the  Bky.  Act,  1883,  s.  152,  nothing  in  that  act  is  to  affect  the  provisions 
of  the  above  act. 

Costs.]  By  the  Married  Women's  Property  Act,  1893,  s.  2,  "  In  any 
action "  .  .  .  "  instituted  by  a  woman  or  by  a  next  friend  on  her  behalf, 
the  court  before  which  such  action  or  proceeding  is  pending  shall  have  juris- 
diction by  judgment  or  order  from  time  to  time  to  order  payment  of  the 
costs  of  the  opposite  party  out  of  j>roperty  which  is  subject  to  a  restraint 
on  anticipation,  and  may  enforce  such  payment  by  the  appointment  of  ;i 
receiver  and  the  sale  of  the  jiropcrty  or  otherwise  as  may  be  just." 

Where  a  plaintitV  D.,  a  married  woman,  has  boon  ordered  to  pay  costs  to 
I\,  the  oirus  is  on  D.  to  show  that  the  restraint  ought  to  be  maintained  to 
the  prejudice  of  P.  Faivley  v.  FawJey,  (1905)  1  Ch.  593.  As  to  the  form 
of  order  made  under  the  section,  see  Dai'ks  v.  Treharris  Brewery  Co.,  (1894) 
W.  N.  198,  ]\I.  Sit.,  cor.  Chitty,  J.  The  section  does  not  apjily  to  an  appetil 
brought  by  a  married  woman  as  defendant.     Hood-Barrs  v.  Cathcart,  (1894) 

3  Ch.  37G,  C.  A. 


ACTIONS  AGAINST  POLICE   AUTHORITIES  FOR   DAMAGE 
DONE   BY   RIOTERS. 

Damage  to  i)rouerty  done  by  rioters  was  formerly  recovered  by  action 
against  the  hundred  in  which  the  property  was  situated,  under  the  Riot  Act 
(1  G.  1,  St.  2,  c.  5).  This  and  other  statutes  relating  to  remedies  against 
the  hundred  were  repealed  by  7  6c  8  G.  4,  c.  27,  and  their  provisions  were 
partially  restored,  with  considerable  amendments,  by  7  &  8  G.  4,  c.  31. 

n. — VOL.   11.  H  II 


IISO     xicfiimn  aijainst  Pulicc  Authorities  for  DuiiuKjea  done  hy  liivicrs. 

This  act  has  in  its  turn  been  repealed  by  thg  Riot  (Damages)  Act,  1886 
(49  &  50  Y.  c.  38),  which  provides  for  compensation  for  damage  done  by 
rioters,  out  of  the  police  rate  of  the  district  whei-e  the  property  was  situate. 
Its  j^rovisions,  so  far  as  are  applicable  to  the  purposes  of  the  present  work,  are 
as  follows : — 

By  sect.  2,  "(1.)  Where  a  house,  shop,  or  building  in  any  police  district 
has  been  injured  or  destroyed,  or  the  property  therein  has  been  injured, 
stolen,  or  destroyed,  by  any  persons  riotously  and  tumultuously  assembled 
together,  such  compensation  as  hereinafter  mentioned  shall  be  paid  out  of 
the  police  rate  of  such  district  to  anj-  person  who  has  sustained  loss  by  such 
injury,  stealing,  or  destruction ;  but  in  fixing  the  amount  of  sucli  compensa- 
tion regard  shall  be  had  to  the  conduct  of  the  said  person,  whether  as  respects 
the  precautions  taken  by  him  or  as  respects  his  being  a  party  or  accessory  to 
such  liotous  or  tumultuous  assembly,  or  as  regards  any  provocation  offered  to 
Ihe  persons  assembled  or  otherwise. 

"  (2.)  Where  any  person  having  sustained  such  loss  as  aforesaid  has  received, 
by  way  of  insurance  or  otherwise,  any  sura  to  recoup  him,  in  whole  or  in  part, 
for  such  loss,  the  compensation  otherwise  payable  to  him  under  this  act  shall, 
if  exceeding  such  sum,  be  reduced  by  the  amount  thereof,  and  in  any  other 
case  shall  not  be  paid  to  him,  and  the  payer  of  such  sum  shall  be  entitled  to 
compensation  under  this  net  in  respect  of  the  sum  so  paid  in  like  manner  as  if 
he  had  sustaiueil  the  said  loss,  and  any  policy  of  insurance  given  by  such  payer 
shall  continue  in  force  as  if  he  had  made  no  such  payment,  and  whei'c  such 
person  was  recouped  as  aforesaid  otherwise  than  by  jiayment  of  a  sum  this 
enactment  shall  apply  as  if  the  value  of  such  recoupment  were  a  sum  paid." 

By  sect,  o,  "(1.)  Claims  for  compensation  under  this  act  shall  be  made  to 
the  ]iolice  authority  of  the  district  in  which  the  injury,  stealing,  or  destruction 
took  place,  and  such  police  authority  shall  inquire  into  the  truth  thereof,  and 
shall,  if  satisfied,  fix  such  compensation  as  appears  to  them  just. 

"  (2.)  A  Secretary  of  State  may  from  time  to  time  make,  and  when  made, 
revoke  and  vary  regulations  respecting  the  time,  manner,  and  conditions 
within,  in,  and  under  which  claims  for  compensation  under  this  act  are  to  be 
made,  and  all  claims  not  made  in  accordance  with  such  regulations  may  be 
excluded.  Such  regulations  may  also  provide  for  the  particulars  to  be  stated 
in  any  claim,  and  for  the  verification  of  any  claim,  and  of  any  facts  incidental 
thereto,  by  statutory  declaratit)us,  production  of  books,  vouchers,  and  docu- 
ments, entry  of  premises,  and  otherwise,  and  may  also  provide  for  any 
matter  which  under  this  act  can  be  prescribed,  and  for  the  jiolicc  authority 
obtaining  information  and  assistance  for  determining  the  said  clainis. 

"  (3.)  The  said  regulations  shall  be  piiblislied  in  the  London  Gazette,  and 
every  police  authority  shall  cause  the  same  to  be  published  in  their  police 
district,  and  copies  thereoi'  to  be  at  all  times  sold  to  any  applicant  at  a  price 
not  exceeding  6d.  for  each  copy. 

Rules  have  been  made  under  the  power  given  by  this  section,  and  arc  dated 
July  28th,  1886,  and  were  gazetted  on  August  3rd,  1886.  A  summary  of 
them  will  be  found  jxist,  [>.  1181. 

By  sect.  4,  "  (1.)  Where  a  claim  to  compensation  has  been  made  in  accord- 
ance with  the  regulations,  and  tlie  claimant  is  aggrieved  bj''  the  refusal  or 
failure  of  the  police  authority  to  fix  (ximpensation  upon  such  claim,  or  by  the 
amount  of  comjjensation  fixed,  he  may  bring  an  action  against  the  police 
autliority  to  recover  compensation  in  respect  of  all  or  any  of  the  matters 
mentioned  in  such  claim  and  to  an  amount  not  exceeding  that  mentioned 
therein,  but  if  in  such  action  he  fails  to  recover  any  compensation  or  an 
amount  exceeding  that  fixed  by  the  i)olice  autlnirity,  he  shall  pay  the  costs  of 
the  police  authnrity  as  b(!t\veen  solicitor  and  client. 

"(2.)  If  the  amount  of  cnmpensatinu  fm-  whicli  such  action  is  brought  docs 


Riol  DumaijrH  Art,   1880.  1181 

not  exceed   100/.,  the  action  sliall  be  brou^lil  in  the  cuiiiity  court   lor  any 
district  in  whicli  any  part  nf  the  iiolicc  district  is  situate." 

Sect.  5  provides  lor  payment  of  tlie  compensation  recovered  out  of  tlic 
police  rate. 

By  sect.  <>,  "This  act  shall  apply — (a)  in  the  case  of  the  plundering, 
damage,  or  destruction  of  any  ship  or  l)oat  strandeil  or  in  distress  on  or  near 
the  shore  of  any  sea  or  tidal  water,  or  of  any  part  of  the  cargo  or  apparel  of 
such  ship  or  boat,  by  persons  riotously  aud  tumultuously  assembled  together, 
whetiicr  on  shore  or  atioat;  and  (i)  in  the  case  of  the  injury  or  destruction, 
by  persons  riotously  and  tumultuously  assembled  together,  of  any  machinery, 
whttlii-r  lixed  or  movable,  prepared  for  or  emploj'ed  in  any  manufacture,  or 
aj:riculture,  or  any  branch  thereof,  or  of  any  erection  or  lixture  about  or 
belonging  to  such  machinery,  or  of  any  steam  engine  or  other  engine  for 
sinking,  draining,  or  working  any  mine  or  quarry,  or  of  any  staitli  or  erection 
used  in  conducting  the  business  of  any  mine  or  quarry,  or  of  any  bridge, 
waggon-way,  or  trunk  for  conveying  minerals  or  other  product  from  any 
mine  or  quarry ;  in  like  manner  as  if  such  plundering,  damage,  injury,  or 
destruction  were  an  injury,  stealing,  or  destruction  in  respect  of  which 
compensation  is  payable  under  the  foregoing  provisions  of  this  act,  and 
as  if,  in  the  case  of  such  ship,  boat,  or  cargo  not  being  in  any  police  district, 
such  plundering,  damage,  or  destruction  took  place  in  the  nearest  police 
district. 

By  sect.  7,  "  ¥or  the  purposes  of  this  act — (a)  where  a  church  or  chapel 
has  been  injured  or  destroyed,  or  any  property  therein  has  been  injured, 
stolen,  or  destroyed,  the  churchwardens  or  chapelwardens,  if  any,  or,  if  there 
are  none,  the  persons  having  the  management  of  such  church  or  chapel,  or  the 
persons  in  whom  the  legal  estate  in  the  same  is  vested  ;  and  (6)  where  a  school, 
hospital,  public  institution,  or  public  building,  has  been  injured  or  destroyed, 
or  any  pro[ierty  therein  lias  been  injured,  stolen,  or  destroyed,  the  persons 
having  the  control  of  such  school,  hosjHtal,  institution,  or  building,  or  the 
persons  in  whom  the  legal  estate  in  the  same  is  vested  ;  shall  be  deemed  to  be 
the  persons  who  have  sustained  loss  from  such  injury,  stealing,  or  destruction, 
and  claims  may  be  made  liy  any  one  or  more  of  such  peisons  in  relation  both 
to  the  building  and  to  the  property  therein,  and  payment  to  any  such  claimant 
sliall  discharge  the  liability  of  the  police  authority  to  pay  compensation,  but 
shall  be  without  prejudice  to  the  right  of  any  person  to  recover  the  compensa- 
tion from  snch  payee." 

By  sect.  9,  "In  this  act,  unless  the  context  otherwise  requiies,  the  expres- 
sion '  person '  includes  a  body  of  persons,  corporate  or  uniucorporate  :  the 
expression  'house,  shop,  or  building'  includes  any  premises  appurtenant  to 
the  same." 

Police  district,  police  authority,  and  poHce  rate,  are  defined  in  Schedule  1., 
see  sect.  0. 

The  Local  Government  Act,  1888  (51  &  52  Y,  c.  41),  s.  3,  transferred 
to  the  council  of  each  administrative  county  all  business  done  by  the  quarter 
sessions  in  respect  of  (xiv.)  "  any  matters  arising  under  the  Riot  (Damages) 
Act,  1886." 

The  Regulations  of  July  28th,  1886,  made  by  the  Secretary  of  State  under 
sect.  3  (2),  vide  ante,  p.  1180,  are  to  the  following  effect: — 

Clause  1  provides  that  "  claims  for  compensation  imder  the  act  shall  be 
made  in  writing,"  and  directs  to  whom  they  shall  be  delivered  in  the  case  of 
the  various  districts  in  which  the  riot  may  occur. 

Clause  2  reciuires  "all  claims  shall  be  so  delivered"  .  .  .  "within  14  clear 
days  after  the  day  when  such  injury,  stealing,  or  destruction  took  place." 
Provided  that  "the  police  authority,  on  application  to  be  made  before  the 
expiration  of  the  14  days,  may,  for  sj^ecial  cause  shown,  enlarge  the  period  of 
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14  days  to  21  days,  and  in  the  event  of  such  appUcation  being  refused,  tlie 
applicant  may,  within  seven  days  after  such  refusal,  appeal  to  the  Secretary 
of  State,  and  his  decision  shall  be  conclusive  as  to  whether  the  claim  shall  be 
received." 

By  clause  o,  "All  claims  shall  be  on  forms  prepared  for  the  purpose  and 
obtainable  from  any  of  the  publishing  firms  whose  names  are  printed  on  the 
back  of  these  Regulations." 

By  clause  4,  "The  claim  shall  s]iecify  the  name  and  address  of  the 
claimant,  the  day  and  hour  on  which  the  injury,  stealing,  or  destruction 
took  place ;  and  as  to  the  premises,  whether  they  are  a  house,  shop,  or 
building,  and  where  they  are  situated,  and  the  nature  of  the  claimant's 
interest  therein." 

By  clause  5,  "  The  claim  shall  state  sej^arately  the  sums  claimed  for — (a) 
destruction  of  premises;  (h)  injury  to  premises  (including  injury  to  windows, 
fittings,  or  fixtures  thereof);  (c)  injury  to  other  property  in  or  on  the 
premises ;  (d)  theft  or  destruction  of  other  property  in  or  on  the  premises ; 
distinguishing,  as  regards  (c)  and  (fT)  property  belonging  to  the  claimant  from 
property  belonging  to  othei-s  in  his  care." 

By  clause  6,  where  the  claim  is  in  respect  of  injury  done  either  to  premises 
or  to  property  therein,  it  shall  state  shortly  the  nature  of  the  injury,  and 
either  the  actual  cost  of  repair  with  vouchers,  or  an  estimate  of  the  cost,  as 
the  case  may  be. 

By  clause  7,  where  the  claim  is  in  respect  of  property  in  or  upon  premises, 
it  must  state  whether  such  property  has  been  injured,  stolen,  or  destroyed, 
and  be  accompanied  with  vouchers. 

By  clause  8,  "  In  all  cases  the  claim  shall  state  generally  the  evidence 
which  the  claimant  is  prepared  to  ofter  in  support  of  it,  and  the  place  where 
such  documents  as  he  proposes  to  put  in  evidence  may  be  inspected  ;  and  "  to 
what  compensation,  if  any,  the  claimant  is  entitled  to  receive,  and  from  whom. 

By  clause  9,  "  'J'he  claimant  shall  verily  the  claim  by  himself  making  such 
a  statutory  declaration,  and  by  procuring  and  furnishing  to  the  police  authority 
such  statutory  declarations  of  other  persons  as  the  police  authority  may 
require ;  and  he  shall  produce "  all  such  documents  under  his  control  as  arc 
needed  to  support  bis  claim,  and  deliver  copies  thereof  or  extracts  therefrom 
as  may  be  required,  and  shall  give  access  to  the  premises  and  produce  the 
property  for  injury  to  which  the  claim  is  made. 

Clause  10  contains  special  provisions  as  to  awards  in  respect  of  property  in 
the  care  only  of  the  claimant,  and  also  in  the  case  of  the  property  having 
been  stolen. 

By  clause  12,  "The  above  regulations  shall,  with  the  necessary  variations, 
apply  : — {a')  in  the  case  of  the  plundering,  damage,  or  destruction  of  any  sliip 
or  boat  stranded  or  in  distress,  on  or  near  the  shore  of  any  sea  or  tidal  water, 
or  of  any  part  of  the  cargo  or  apparel  of  such  ship  or  boat,  by  persons  riotously 
and  tumuituously  assembled  together;  and  (h)'m  the  case  of  the  injury  or 
destruction,  by  persons  riotously  and  tumuituously  assembled  together,  of  any 
machinery  (whether  fixed  or  movable)  prepared  for  or  employed  in  any  manu- 
facture or  agriculture,  or  any  branch  thereof,  or  of  any  erection  or  fixture 
about  or  belonging  to  such  machinery,  or  of  any  steam  engine  or  other  engine 
for  sinking,  draining,  or  working  any  mine  or  quarry,  or  of  any  staith  or 
erection  used  in  conducting  the  business  of  any  mine  or  quarry,  or  of  any 
bridge,  waggon-way,  or  truck  for  conveying  minerals  or  other  product  from 
any  mine  or  quarry." 

'J'he  plaintiff  must  be  prepared  to  iimve,  1,  his  interest  in  the  i)roperty 
injured ;  2,  the  offence ;  3,  that  it  was  conmiitted  within  the  police  district, 
against  the  authority  over  which  he  has  brought  his  action;  4,  the  com- 
pliance with  regulations  of  the  Secretary  of  State  made  under  sect.  3  (2),  ante, 
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p.  1180;  ij,  tlic  refusal  or  failure  of  the  police  autliority  to  fix  any  Dr  adequate 
compensation  ;  G,  the  amount  of  damage. 

Some  of  the  cases  cited  hereafter  are  decisions  on  the  old  statutes,  but  seem 
to  be  applicable  to  the  present  act. 

Interest  of  the  plaintiff. ~\  The  bare  trustee  of  a  satisfied  term  is  entitled  to 
sue  for  damages.  Pritchit  v.  Waldron,  5  T.  R.  1-1  (Riot  Act).  Parties 
jointly  interested  in  tlie  ]ir()])erty  may  join  in  the  action.  Winterstoke  Hundred 
case,  Dyer,  u70  a  (Stat.  Winton).  Where  the  [iroperty  injured  consists  oi  a 
church  or  chapel,  <ir  belongs  to  a  corporation,  sect.  7  points  out  the  parties 
who  are  to  sue.  Qtixre?  whether  the  words  "church  or  chapel"  include  a 
dissenters'  meeting-house.  In  the  repealed  statute  7  &  8  G.  4,  c.  31,  s.  2, 
words  were  introduced  expressly  to  include  such  a  building.  A  reversioner 
may  sue  for  the  damage  sustained  by  him.  I'eUew  v.  Wo7iford,  9  B.  &  C. 
134.  Though  the  police  authority  may  thereby  be  subjected  to  several 
actions.  Id.  142  (Black  Act).  One  of  two  lessees  may  recover,  according  to 
his  share  or  interest.  Lowe  v.  Broxtowe,  3  B.  &;  Ad.  558.  As  to  an  insurer, 
see  sect.  2  (2),  ante,  p.  1180. 

The  offence.^  It  was  formerly  necessary  to  prove  that  the  riot  was  a 
felonious  one,  but  it  is  now  suilicient  if  the  property  is  injured,  destroyed,  or 
stolen  "  by  any  persons  riotously  and  tumultuously  assembled  together ; "  and 
this  dift'erence  renders  the  decisions  on  the  former  act  inapplicable  to  the 
jiiesent  one. 

A  riot  is  a  disturbance  of  the  peace  by  3  persons  at  the  least,  who,  with  an 
intent  to  help  one  anotiier  against  any  person  who  opposes  them  in  the 
execution  of  some  enterprise  or  other,  actually  execute  that  enterprise  in  a 
violent  and  turbulent  manner  to  the  alarm  of  firm  and  courageous  people. 
Whether  such  enterprise  be  a  lawful  or  unlawful  one  does  not  matter,  nor 
does  the  reading  of  the  proclamation  under  the  Riot  Act,  1  G.  1,  st.  2,  c.  5. 
R.  V.  Cunninghame  Graham,  IG  Cox,  420,  cor.  Charles,  J. 

The  riotous  assembly,  to  be  within  sect.  2  (1),  need  not  be  in  a  public  place. 
Gunter  v.  Metropolitan  Police  District,  Receiver  of,  53  J.  P.  249,  Mich.  S.,  1888, 
cor.  Muthew,  J. 

Committed  within  the  police  district.]  The  ofl'ence  must  be  proved  to  have 
been  committed  within  the  police  district  named  in  the  statement  of  claim. 
This  may  be  proved  by  showing  by  reputation  that  it  is  in  a  parish  forming 
part  of  the  police  district ;  vide  ante,  })p.  49,  50 ;  or  that  a  police  rate  for 
tliat  district  was  made  on  the  premises. 

Compliance  with  Secretary  of  Stale's  regulations.]  It  must  be  shown  that 
the  regulations  of  the  Secretary  of  State,  a  summary  of  which  is  given,  ante, 
p.  1181,  which  are  applicable  to  the  plaintiff's  case,  have  been  complied  with  ; 
for  such  compliance  is,  by  sect.  4,  ante,  p.  1180,  a  condition  precedent  to 
commencing  the  action  against  the  police  authority. 

Refusal  or  failure  of  police  authority  to  fix  compensation.']  It  must  be 
sht)wn  that  the  police  authority  fixed  no  compensation,  or  less  than  the 
plaintitr  demanded. 

Amount  of  damage.]  Under  the  i)resent  act,  damages  are  recoverable  for 
injury  to  personal  i)roperty,  irrespective  of  any  injury  to  a  house  or  building, 
but  the  conduct  of  the  [jcrson  injured,  as  respects  the  precautions  taken  by 
him,  and  as  respects  his  being  a  party  to  the  riot,  or  provoking  the  same,  is 
to  be  taken  into  account  in  assessing  the  damages.     The  riot  may  have  been 
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provoked  by  tlie  conduct  of  the  claimaut  or  his  representatives,  to  such  an 
extent  as  entirely  to  disentitle  the  claimant  to  damages.     Qunter  v.  Metro- 
politan Police  District,  Receiver  of,  ante,  p.  1183.     The  case  of  receipt,  under 
a  policy  of  insurance,  of  compensation  for  the  injury,  is  provided  fur  by  sect  . 
2  (2),  ante,  p.  1180. 

Costs.']  Where  a  verdict  for  not  more  than  that  fixed  by  the  police 
authority,  the  judge  is  by  sect.  4  (1),  ante,  jj.  1180,  to  direct  costs  to  the 
defendant  as  between  solicitor  and  client :  vide  S.  C. 


ACTIONS   AGAINST    POSTMASTERS   AND   LETTER 
CARRIERS. 

See  ante,  p.  651. 


ACTIONS  AGAINST  SHERIFFS. 

Liability  of  sheriff  for  the  act  of  his  officer.}  By  the  Sheriffs  Act,  1887, 
50  &■  51  V.  c.  55,  s.  15,  "A  ])erson  unlawfully  imprisoned  by  a  sheritf  or  any 
of  his  officers  sliall  have  an  action  against  such  sheriff  in  like  manner  as 
asainst  any  other  person  that  should  imprison  him  without  warrant,"  and  at 
common  law  a  sheriff  is  liable  civilly  for  the  tortious  act,  default,  or  mis- 
conduct, whether  it  be  wilful  or  inadvertent,  of  his  uuder-sherilf  ur  bailiff,  in 
the  course  of  the  execution  of  their  duties ;  as,  where  the  bailiff  takes 
improper  fees,  Woodgate  v.  EnatclibuU,  2  T.  R.  149.  And  tlie  high  bailiff 
of  a  county  court  is  in  tlie  same  ])Osition.  Watson  v.  White,  (18!)6)  2 
Q.  B.  9.  The  sheriff  is  civilly  liable  for  whatever  the  bailiff  improperly  does 
under  the  colour  of  the  writ ;  and,  therefore,  the  sherift  is  liable  if  the  officer 
take  a  person  into  custody  under  a  fi.  fa.  Smart  v.  llutton,  8  Ad.  &  E. 
568,  n.  In  Gregory  v.  Cotterell,  5  E.  &  B.  571 ;  25  L.  J.,  Q.  B.  33,  Ex.  Ch., 
the  debtor  paid  the  debt  to  an  assistant  bailiff  at  the  bailiff's  office  on  the 
execution  of  af.fa.,  and  it  was  held  a  satisfaction  of  the  writ  as  against  the 
sheriff.  But,  if  the  act  com])lained  of  be  neither  expressly  sauctioned  by  the 
sheriff  nor  impliedly  committed  by  his  authority,  the  sheriff  is  not  responsible. 
Cook  V.  Palmer,  G'B.  &  C.  739;  Crowder  v.  Long,  8  B.  &  C.  598.  There- 
fore, as  it  is  no  part  of  the  sheriff's  duty  to  receive  payment  of  the  amount 
for  which  a  judgment  debtor  is  in  his  custody  on  a  ca.  sa.,  he  will  not  be 
liable  if  his  bailiif  receive  the  amount  of  such  debt  from  the  debtor  and  mis- 
appropriate it,  or  neglect  to  jiay  it  within  a  reasonable  time  to  the  creditor. 
Woods  V.  Finnis,  7  I']xch.  3G3.  If  an  execution  creditor  induce  the  bailiff  to 
depart  from  the  ordinary  course  of  his  duty  without  the  sheriffs  knowledge. 
Cook  V.  Palmer;  Crowder  v.  Lotig,  supra;  or,  collude  with  the  officer; 
Itaphael  v.  Goodman,  8  Ad.  &  E.  505,  it  is  not  competent  to  such  creditor  to 
fix  the  sheriff  with  tlie  consequences. 

The  sheriff  occasionally,  at  the  request  of  the  iiarty  suing  out  the  writ  or 
liis  solicitor,  appoints  a  particular  person  to  execute  it.  Such  person  is  called 
a  sjiecial  bailiff.  The  sheritf  is  not  liable  to  tlu;  jiarty  apjiointing  a  special 
l)ailiff  for  the  acts  of  such  bailiif.  De  Aloranda  v.  Dankin,  4  T.  It.  119. 
Questions  have  arisen  as  to  what  amounts  to  such  an  a[>pointnient.  Whether 
what  is  said,  or  written,  or  done,  does  sn  aiunnnt,  seems  rather  a  question  of 
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fact  tliau  of  law.  Fut'd  v.  Lech)-,  (J  Ail.  ^  E.  li'J'J  ;  JJalsou  v.  Miyyat,  4  Dow  1. 
557.  The  mere  expression  of  a  wisli  by  the  solicitor  that  a  particular  officer 
may  l)o  employed  to  execute  the  writ,  does  not  constitut(!  the  latter  a  special 
bailiir.  Porter  v.  Vincr,  1  Chitty,  (J13  ;  Aldcrson  v.  Damrqjort,  13  M.  &  W. 
42.  Where,  the  plaiutiil"  i;avin<;  sued  out  a  ca.  sa.  against  one  li.,  her  agent 
requested  the  under-sherifV  to  direct  the  warrant  thereon  to  an  ollicer  named 
by  him,  took  the  warrant,  and  himself  delivered  it  to  tlie  olUcer,  accompanied 
him  to  the  house  where  11.  was  to  be  met  with,  and  encouraged  the  oflicer  to 
make  the  caption  in  an  illegal  manner,  it  was  held,  in  an  action  against  the 
sherirt'  for  the  escape  of  H.  from  his  custody,  that,  under  the  circumstances, 
the  oflicer  was  a  special  bailifl',  and  tlie  sheriff  was  not  liable.  Doe  v.  Trye, 
5  N.  C.  573  ;  see  Corbet  v.  JJroivii,  G  Dowl.  794.  But,  the  sherift"  was  liable 
for  the  safe  custody  of  the  party  when  arrested  by  such  bailifl'.  Taylor  v. 
Jii'hardKoii,  8  T.  R.  505.  As  to  assent  by  tlie  judgment  debtor  to  irregu- 
larities of  the  oflicers,  see  Wright  v.  Child,  L.  li.,  1  I'^x.  358.  Wliere  the 
sherift"  acts  judiciallv,  he  is  not  liable  for  the  act  or  default  of  his  oflicer. 
Tuinw  V.  Morris,  2  ('.  M.  \'  fJ.  208. 

Froof  of  connection  hetwecn  slurijf  (iml  officer.']  In  order  to  establish  the 
connection  between  the  sheriff  ami  his  bailitf,  and  to  affect  the  former  wirh 
tlio  acts  of  the  latter,  the  warrant  should  in  general  be  jiroved;  though  it  is 
not  the  only  medium  by  which  the  privity  of  the  sherift"  to  the  act  of  his 
bailifl"  raaj'  be  established.  Mor/in  v.  Belt,  1  Stark.  417.  Proof  of  tlie 
warrant,  issued  in  the  sherift's  name  by  the  uiider-sheritf  or  his  clerk  acting 
for  him  at  his  oftice,  under  the  sherilf's  seal  of  office,  is  sufticient  without 
proof  of  the  writ.  Gibhins  v.  PhilUpps,  7  B.  iK:  C.  535,  n.  tSee  also  Harris 
V.  Ashley,  1  Selw.  X.  P.,  13th  ed.  525  ;  Brandon  v.  Ilibbert,  4  Camp.  37  ; 
Doe  d.  James  v.  Brawn,  5  B.  ifc  A.  243.  If  the  warrant  remain  in  the  hands 
of  the  bailift'  (as  it  usuallj^  does  for  his  justification),  a  subpoena  duces  tecum 
sliould  be  served  iipon  him.  If  it  has  been  returned  to  the  sherilfs  office,  a 
notice  to  produce  should  be  given,  and  secondary  evidence  will  then  be 
admissible;  and  where  the  warrant,  after  the  levy,  has  been  returned  by  the 
baililVto  the  under-shcrifl",  the  sheriff  still  being  in  oftice,  it  was  held  that  a 
notice  to  produce,  served  upon  the  attorney  of  the  sheriff,  was  suflicient. 
Taplin  v.  Atty,  3  Bing.  165.  Where  the  warrant  was  not  returned  to  the 
sherifl''s  oflice,  but  was  given  by  the  oflicer  to  a  third  person,  and  it  coulil 
not  be  found  after  diligent  inquiry,  secondary  evidence  of  its  contents  was 
admitted  without  giving  a  notice  to  produce.  Minshall  v.  Lloyd,  2  'M.  &  W. 
450.  It  is  not  sufticient,  in  order  to  establish  the  connection  between  the 
sherift"  and  bailift",  to  show  tliat  the  latter  is  the  bound  bailift'  of  the  former, 
and  to  |>roduce  and  prove  a  j^ajier,  received  from  the  bailift",  purporting  to  be 
a  co])y  of  the  warrant;  Drake  v.  Sykes,  7  T.  II.  113  ;  nor,  is  it  suflicient  to 
produce  an  examined  coji}'  of  tiie  precept  with  the  baiiift''s  name  indorsed 
on  it,  though  the  sherift'  has  returned  cepi  corpus.  Martin  v.  Bell,  1  Stark. 
413.  So,  where  an  examined  cojDy  of  the  writ  and  return,  with  the  bailift's 
n;mie  written  on  the  margin,  was  produced.  Lord  EUenborough  held  it 
insuflicient  to  connect  the  sherift"  with  his  acts.  Jones  v.  Wood,  3  Camp. 
228;  Hill  v,  Leigh,  Holt,  N.  P.  217;  7  Taunt.  8;  Morgan  v.  Brydges, 
2  Stark.  314.  But,  according  to  Bhitrh  v.  Archer,  Cowp.  (53;  M'Xeil  v. 
Berehard,  I  Esp.  263;  Fei-mor  v.  rhillij>s,  5  B.  :\roore,  184,  n. ;  3  B.  .t  B. 
27,  n.;  and  Bomden  v.  Waithrnan,'^  B.  Moore,  183,  it  should  seem  that  the 
tact  of  the  bailift's  name  appearing  upon  the  writ,  u'itiiout  further  proof,  is 
evidence  to  go  to  the  jury  of  the  connection  between  the  sherilV  and  the 
l)ailift'.  If  the  writing  of  the  bailifl"s  name  on  the  writ  is  proved  to  have 
l^een  by  the  authority  of  the  siierifl',  it  will  then  clearly  be  sufticient  to 
establish  this  connection.     Thus  where,  in  an  action  for  escape,  the  writ 
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produced  bore  two  indorsements,  and  the  witness,  who  produced  the  writ, 
said  that  he  belonged  to  the  sheriffs  oiSce,  tliat  the  writ  came  to  the  sheriff's 
office  from  the  plaintiff's  agent  marked  witli  tlie  bailiff's  name,  and  that  he 
(tlie  witness)  again  indorsed  the  bai!ift"'s  name  on  it,  the  court  thought  the 
sherift"'s  authority  sufficiently  proved.  Francis  v.  Neave,  3  B.  &  B.  26.  So, 
where  the  plaintiff  offered  in  evidence  the  writ  with  the  name  of  the  bailiff 
indorsed  upon  it,  and  it  was  also  proved  that  the  writ  had  been  sent  to  the 
under-sheriffs  office,  where  the  name  of  the  bailiff  had  been  indorsed  upon 
if  ;  and  that  the  custom  of  the  office  was  to  indorse  upon  ihe  writ  the  name 
cf  the  bailiff  who  was  to  execute  it,  Eichards,  C.B.,  held  this  evidence 
sufficient.  TeaTby  v.  Gascoigne,  2  Stark.  202.  So,  where  an  examined  copy 
of  the  writ,  returned  by  the  sheriff  with  the  officer's  name  indorsed,  was 
produced,  and  the  writ  was  shown  to  have  been  executed  by  a  person  of  that 
name,  and  the  course  of  the  sheriffs  office  was  to  grant  a  warrant  to  the 
officer  whose  name  was  indorsed,  or,  if  not,  to  strike  the  name  out  and  insert 
that  of  another  officer,  the  evidence  was  held  to  be  prima  facie  sufficient  to 
fix  the  sheriff.  Scott  v.  Marshall,  2  C.  &  J.  238.  A  pajier  produced,  on 
notice,  from  the  sheriffs  office,  containing  an  order  to  the  bailiff  to  give  the 
necessary  instructions  for  making  a  return  to  the  writ,  and  his  answer,  was 
held  to  amount  to  a  clear  recognition  of  the  bailiff  by  the  sheriff.  Jones  v. 
Wood,  3  Camp.  229.  So,  where  a  bail-bond,  which  had  been  executed  and 
delivered  to  the  bailiff,  had  been  returned  to  the  sheriff,  who  had  made  his 
return  oi  cepi  corpus,  Ld.  Ellenborough  held  that  this  was  sufficient  to  jirove 
the  agency  of  the  bailiff.  Martin  v.  Bell,  1  Stark.  416.  Proof  by  the  officer, 
of  seizure  under  a  warrant  brought  to  him  by  one  who  said  it  came  from  the 
sheriff's  office,  and  that  he  knew  tlie  liandwriting  on  it,  but  had  since  lost  it, 
was  held  sufficient  to  admit  oral  evidence  of  its  contents.  Moon  v.  Ilaphae/, 
2  Scott,  489;  7  C.  &  P.  115.  In  an  action  against  the  sheriff'  for  taking  the 
plaintiffs  goods,  proof  by  the  officer  that  he  took  the  goods  under  a  warrant 
which  he  produced,  and  which  he  stated  that  he  received  from  Messrs.  A.  Sc 
Co.,  the  London  agents  of  the  sheriff,  and  proof  by  the  under-sheriff  that 
Messrs.  A.  &  Co.  were  the  Ijomlon  agents  of  the  sheriff,  was  held  sufficient 
to  connect  the  sheriff  with  the  officer.  Shepherd  v.  Wheble,  8  C.  &  P.  534  : 
see  also  Barsham  v.  Btdlock,  10  Ad.  i^'  E.  23;  and  Beed  v.  Thoyts,  6 
M.  v^'  W,  410. 

Admission  by  officers  of  the  sheriff.']  The  under-sheriff  is  in  general  the 
deputy  of  the  high  sheriff  for  all  purposes;  ^;er  Lil.  Kenyon,  C.J. ;  Dralce  v. 
Sykes,  7  T.  11.  116;  and,  therefore,  his  admissions  are  evidence  against  the 
sheriff  without  previous  ])roof  of  his  authority  in  the  particular  instance, 
provided  they  accompany  some  official  act  done,  or  are  made  with  reference  to 
a  matter  in  which  the  under-sheriff  himself  is  the  party  to  be  charged.  Suon'- 
hall  v.  Goodricke,  4  B.  &  Ad.  541.  But  as  the  hailiff  is  not  the  general 
officer  of  the  sheriff,  it  is  necessary  to  show  his  agency  in  the  particular 
instance  before  an  admission  by  him  can  be  made  evidence  against  the 
sheriff,  and  it  will  then  only  be  evidence  in  the  same  manner  and  to  the  same 
extent  as  an  admission  by  any  other  agent.  See  North,  v.  MiJcs,  1  Camp. 
389  :  Bowsher  v.  CaUey,  Id.  391,  n.  Declarations  made  by  the  ofticer,  whilst 
in  possession  under  a  y/./«.,  after  the  return  of  it,  are  evidence  against  the 
sheriff.     Jacols  v.  J/vmphrcy,  2  Cr.  il-  M.  413.     See  also  ante,  p.  69. 

Sheriff  not  liable  for  the  acts  of  his  predecessor.]  A  new  sheritf,  B.,  is  not 
liable  for  any  neglect  by  his  ])redecessor.  A.,  in  the  execution  of  a  writ 
dcdivered  to  A.,  and  which  has  not  been  turned  over  and  transferred  by  A.  to 
P».  under  stat.  50  &  51  V.  c.  55,  s.  28,  as  nut  wholly  executed  by  A.  See 
Davidson  v.  Seymour,  M,  &  M.  34. 
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Death  of  sheriff.}  As  to  liability  of  uiKlcr-KberifT  on  the  death  of  the 
sheriir,  see  Gloucestershire  Banking  Co.  v.  Edwards,  cited  jjos^,  p.  1220. 

The  oviJoiice  in  actions  against  sherifl's  will  ha  further  considered  under  the 
foliowinj^  heads : — 

1.  For  wrongfully  taking  the  jilaintitr's  goods  in  execution. 

2.  For  taking  the  goods  of  a  tenant  in  execution,  without  paying  arrears 

of  rent. 

3.  For  not  paying  over  money  levied. 

4.  For  not  levying,  and  for  false  return  on  final  process. 

5.  Fur  extortion. 

A  sherilT  was  also  formerly  liable  to  an  action  in  the  following  cases : — 

6.  For  not  arresting!;  on  mesne  i)rocess. 

7.  For  an  escape  after  arrest  on  mesne  process. 

8.  For  an  escape  in  execution. 

9.  For  not  taking  in  execution. 

A  sheriff  was  formerly  liable  at  the  suit  of  the  i)laiutiff  in  an  action  for  not 
arresting  a  defendant  on  mesne  process,  or  for  suffering  him  to  escape  after 
arrest  thereon,  provided  special  damage  could  be  shown,  but  as  arrest  on 
mesne  process  has  been  abolished  by  ttie  l)ebtc>rs  Act,  1869,  s.  (!,  ante,  p.  887, 
this  action  will  no  longer  be  brought.  Tliat  section  gives  a  judge  j)Ower  to 
order  a  defendant's  arrest,  in  certain  very  limited  cases,  as  to  which,  r/de  ante, 
p.  887,  and  althougli  an  action  miglit  doubtless  be  brought  against  the  sherifi' 
for  anj^  damage  tiie  plaintiff  has  sustained  by  reason  of  the  neglect  of  the 
sheriff"  to  obey  the  judge's  order,  yet  as  it  seems  impossible  to  show  any 
damage  resulting  from  such  disobedience,  it  is  very  improbable  that  the  action 
would  be  attempted.  In  the  present  edition,  therefore,  tlie  cases  decided  with 
reference  to  arrest  or  escape  on  mesne  process  are  omitted  :  they  will  be  found 
in  some  earlier  editions  of  this  work;  see  l^Jth  ed.,  pp.  1240  et  seq.  With 
reference  to  the  action  for  esca])e  after  arrest  on  an  order  in  the  nature  uf 
mesne  process,  see  further  the  Sheriffs  Act,  1887,  s.  16  (1),  and  Prisons  Act, 
1877,  s.  57,  and  observations  thereon,  infra,  and^o.s^,  p.  1188. 

A  sheriff  was  formerly  also  liable  to  an  action  at  the  suit  of  an  execution 
creditor  for  the  escape  of  his  judguient  debtor  whom  he  had  arrested  on  a  ca. 
sa.  Under  13  E.  1,  st.  1  (Westra.  2),  c.  11,  and  1  R.  2,  c.  12,  the  action  was 
one  of  debt,  for  the  whole  amount  of  the  judgment  debt ;  1  Wins.  Saund.  38, 
(2);  but  by  5  &  6  V.  c.  98,  s.  31,  this  action  of  debt  was  abolished,  and  an 
action  on  the  case  was  substituted  in  which  the  plaintiff  was  entitled  to 
recover  from  the  sheritf  the  value  of  the  execution  tlebtor's  custody;  and  at 
all  events  nominal  damages.  See  Itohson  v.  Thelhison,  L.  R.,  2  Q.  B.  642, 
C")!,  per  Blackburn,  J.  This  section  is  now  repealed  by  the  Sheriffs  Act, 
1887  (50  &  51  V.  c.  55),  which,  by  sect.  IG  (1),  provides  that  "  If  a  person  in 
the  custody  of  the  sheriff  or  anj-  of  his  officers,  or  of  any  other  person,  either 
in  execution  or  for  non-performance  of  a  judgment  or  order  of  the  High  Court 
of  Justice,  or  for  contempt  of  that  court,  or  otlierwise,  in  the  course  of  a  civil 
proceeding,  esca})es  out  of  legal  custody,  such  sheriff  or  other  person  shall  be 
liable  to  \ny  the  damages  sustained  by  the  person  at  whose  suit  such  prisoner 
was  taken  into  custody,  and  all  costs  of  any  action  or  other  proceeding  to 
recover  the  same,  but  not  any  further  sum."  By  the  Debtors  Act,  1869,  s.  4, 
cited  ante,  p.  886,  no  jierson  can  be  arrested  or  iniprisoned,  with  certain 
exceptions  therein  mentioned,  for  makiuii  di'fault  in  payment  of  a  sum  of 
money,  and  a  ca.  sa.  can  oidy  be  issued  in  the  case  of  a  judgment  for  a  iienalty 
otlicr  than  a  penalty  in  respect  of  a  contract,  and  in  this  excepted  case  the 
imprisonment  can  be  for  one  year  only. 

By  the  Sheriffs  Act,  1887,  s.  16  (2),  "  the  sheriff  shall  not  be  liable  for  the 
escape  of  any  prisoner,  when  confined  in  any  prison  subject  to  tiie  Prison  Act, 
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1877."  A  prisoner  is,  by  the  Prison  Act,  1877  (40  ^l-  11  V.  c.  21),  s.  ru, 
defined,  to  be  "  any  person  committed  to  prison  on  remand  or  for  trial,  safe 
custody,  punishment,  or  otherwise."  This  provision  exempts  a  sheriff  troni 
liability  for  the  escape  of  a  person  arrested  by  him,  except  while  iu  the 
custody  of  the  sheriff's  bailiff,  and  the  cases  in  whicli  an  action  for  escape 
could  be  brought  are  so  rare  that  the  decisions  relating  thereto  have  not  been 
retained  here ;  they  will  be  found  collected  in  some  earlier  editions  of  this 
work ;  see  13th  ed.,  pp.  1243  et  seq. 

A  judgment  debtor  committed  to  prison  by  a  judge's  order  under  the 
Debtors  Act,  1869,  s.  5,  a7iie,  p.  887,  would  be  a  "  prisoner  "  under  the  Prisons 
Act,  1877,  s.  57,  supra,  and  the  sheriff  would  not  therefore  be  liable  for  his 
escape.  A  judgment  debtor  so  committed  may  be  taken  at  once  to  prison. 
Mitchell  V.  Simpson,  25  Q.  B.  D.  183,  C.  A.,  cited  cmie,  p.  918.  The  sherih" 
was  liaHe  for  damages  for  unnecessary  delay  in  executing  a  ca.  sa.  without 
actual  damage  being  shown.  Clifton  v.  Hooper,  6  Q.  B.  468.  The  above 
observations  will  apply  also  to  this  cause  of  action. 

1.  Action  for  icroigfully  tahing  the  'plaintiff's  goods  in  execution. 

In  trespass  or  trover  against  a  sheriff  for  taking  the  plaintiff's  goods,  the 
plaintiff,  as  in  actions  against  any  other  trespasser,  may  be  put  to  prove  the 
jiroperty  of  the  goods,  and  the  taking  or  conversion  by  the  defendant. 

In  all  cases  the  sheriff  must,  at  his  peril,  execute  the  writ  only  on  the  goods 
of  the  party  therein  mentioned;  for  if  he  seize  the  goods  of  a  stranger,  he  will 
be  liable  to  an  action ;  Bro.  Abr.  Trespass,  pi,  99 ;  and  this,  although  in  the 
possession  of,  and  apparently  belonging  to  the  party  against  whom  the  writ 
issued.  Daioson  v.  Wood,  3  Taunt.  256.  The  goods  of  a  woman  cohabiting 
with  the  judgment  debtor  cannot  be  taken  in  execution,  although  she  pass  for 
his  wife ;  Edwards  v.  Bridges,  2  Stark.  396 ;  Glasspoole  v.  Young,  9  B.  &  C. 
096 ;  unless  the  circumstances  would  warrant  a  jury  in  finding  that  the 
])ronertv  was  given  up  by  the  woman  to  the  debtor.     Edwards  v.  Farebrother, 

3  d  &'P.  524;  2  Moo.  &  P.  293;  see  also  Langford  v.  Foot,  2  Moo.  .<t  Sc. 
349.  The  goods  of  a  testator  or  intestate  cannot,  in  general,  be  taken  iu 
execution  for  the  personal  debt  of  the  executor  or  administrator,  unless  the 
executor  or  administrator  has  made  the  goods  his  own.     Farr  v.  Newman, 

4  T.  R.  621 ;  Quic7c  v.  Staines,  1  B.  &  P.  293.  Where  the  executrix  used 
the  goods  of  her  testator  as  lier  own,  and  afterwards  married,  and  then  treated 
them  as  her  iiusband's,  it  was  held  that  she  could  not,  iu  an  action  by  the 
husband  and  wife,  jure  uxoris,  object  to  the  same  having  been  taken  in 
execution  for  the  husband's  debt.  S.  C.  So,  in  case  of  possession  by  a  trustee, 
as  such,  for  a  long  time.  Fenwick  v.  Laycock,  2  Q.  B.  108.  But,  possession 
and  use  of  the  house  and  goods  of  testator  are  not  ^jer  se  enough  to  make  the 
goods  liable  to  be  seized  in  execution  for  the  executor's  debt ;  Gaskell  v. 
Marsltall,  1  M.  &  Rob.  132  ;  even  although  the  executors  have  there  for  some 
years  carried  on  the  testator's  business  under  the  provisions  of  his  will.  Iii 
re  Morgan,  18  Ch.  D.  93.  Execution  against  an  executor  de  son  tort  cannot 
be  levied  on  the  goods  of  the  deceased,  which  are  in  the  hands  of  such  executor 
as  the  agent  of  the  rightful  executor,  who  has  subsequently  taken  out 
probate.     Sykes  v.  Sykes,  L.  R.,  5  C.  P.  113. 

An  action  for  converting  or  detaining  goods  was  held  nol  to  be  maintainable 
against  a  sheriff  for  seizing  under  a.fi.fa.  tiie  ]iru}ierty  nf  an  insolvent,  after 
notice  that  it  was  excepted  by  him  from  his  schedule  under  the  7  &  8  V.  c. 
96,  s.  9.  Jlideal  \.  Fort,  11  Exch.  847;  25  L.  J.,  Ex.  204.  The  remedy 
was  said  to  be  by  a]i|)lying  U>  the  court  to  stay  proceedings.  The  sherilf  may 
sell  goods  wliicii  are  let  or  bailed  Ibi-  a  term  to  the  defendant,  but  can  only 
sell  his  interest  therein.     If  he  sell  tlic  same  ahsolntely,  he  will  not  be  liable 
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to  au  actiuii  for  conversion  at  the  suit  of  tlie  owner  of  tlieni,  A.,  unless  at  the 
time  of  seizure  lie  was  entitled  to  possession  ;  JJradlei/  v.  (,'ophy,  1  C.  B. 
CI85;  tiiough  such  a  sale  by  the  bailee  himself  would  be  wrongful,  and  wt)uld 
enable  tlie  bailor  to  sue  him  or  liis  vendee  immediately.  C'oojierv.  W'iUoinatt, 
Id.  GTli ;  Fenn  v.  Bitthstou,  7  Exch.  152;  21  L.  J.,  Ex.  41.  And  see 
Taiicred  v.  Alh/ood,  4  II.  &  N.  438 ;  28  L.  J.,  Ex.  302.  Where,  however,  the 
sherilV  seizes  and  sells  i^oods  to  which  A.  is  entitled  to  immediate  possession, 
he  is  liable  at  A.'s  suit.  Manders  v.  iriVZmms,  cited  a;/^',  p.  948.  And  a 
Coinitj'  Court  high  bailifl'  is  liable  in  a  like  case.  Jelks  v.  Ilayward,  (1J05) 
2  K.  B.  4G0.  Where  T.  claimed  goods  seized  under  an  execution,  and 
depnsited  25/.  to  release  tlie  goods,  ])euding  the  trial  of  an  interideader  i^sue 
■wliich  was  decided  against  her,  and  the  judgment  creditor,  11.,  then  took  the 
25/.  in  part  satisfaction  of  his  judgment,  it  was  held  that  II.  could  not  seize 
these  gdods  a  sccimd  lime  to  satisfy  the  balance.     Ifuddow  v.  Morton,  (1804) 

1  Q.  B.  'J5,  565,  C.  A.  Tenants'  lixtures  may  be  taken  in  execution,  but  if 
by  agreement  with  the  landlord  they  are  not  to  be  removed  till  the  end  of  the 
term,  the  sherifi"  cannot  take  them  during  the  term.     Burneryite  v.  Itumsey, 

2  H.  &  C.  777;  ;J;i  L.  J.,  Ex.  88..  Ex.  Ch.'"  By  stat.  5(j  G.  'i,  c.  50,  the  slieritV 
is  boimd  by  the  execution  debtor's  written  agreements  with  his  landlord  as  to 
the  disposition  of  crops,  manure,  iKrc.  Cf.  stat.  G  E.  7,  c.  5G,  ss.  'd,  t>,  ante,  p.  34ii. 
Tiie  binding  effect  of  the  writ  of  execution  of  the  goods,  under  the  Sale  of  Goods 
Act,  18!)3,  s.  2G  (1),  re])lacing  earlier  acts,  has  already  been  noticed,  ante,  p.  9G4. 

As  to  fraudident  assignments  of  goods  as  against  creditors,  and  the  pro- 
visions of  the  acts  in  relation  to  bills  of  sale,  see^jos/,  i)p.  1191  '.'/  svq. 

If  a  sheritl',  after  notice  of  the  allowance  of  proceeding  in  error,  executed 
•.\Ji.t'a.,  he  was  liable  in  trespass.  Behhaw  v.  Marshall,  4  B.  &  Ad.  o3(i.  A 
shenfl"  who  has  entered  under  a  Ji.  fa.,  and  continues  on  the  premises  in 
])Ossessiou  of  the  goods  for  more  than  a  reasonable  time,  is  liable  in  trespass 
for  so  continuing  beyond  the  time  allowed  by  law.  Ash  v.Dawnay,  8  Exch. 
237  ;  22  L.  J.,  Ex.  59  ;  Lee  v.  Danyar,  (1892)  1  Q.  B.  231.  If  a  sheriif  break 
into  a  house  for  the  purpose  of  executing  -a  fi.fa.,  the  execution  against  the 
goods  w'ould  seem  to  be  valid,  but  the  sheriff  is  liable  to  an  action  for  the 
breaking.  Percival  v.  iStamp,  9  Exch.  167  ;  23  L.  J.,  Ex.  25.  See  1  Smith's 
L.  C,  11th  ed.  116  et  seq.  A  sheriff  cannot  sell  for  his  fees,  without  authority 
from  the  execution  creditor,  when  the  debt  of  the  latter  has  been  satisfied. 
Sneary  \\Ahdy,l^x.'D.2S)S). 

Eindtnce  uf  2ii'operty.'\  In  general  it  will  be  suflicieut  for  the  plaintilf 
to  show  that  he  was  in  possession  of  the  goods  at  the  time  of  the  seizure, 
which  will  he  prima  facie  evidence  of  the  property.  If  he  were  not  in  pusses- 
.sion  himself,  but  he  rely  upon  an  assignment  from  a  former  owner,  proof  of 
jjossession  of  such  former  owner,  and  of  the  assignment,  will  be  prima  facie 
evidence  of  property  in  the  plaintiff.  An  assignment  of  property  to  a  creditor, 
in  trust  for  himself  and  the  other  creditors,  passes  the  property  at  once,  for 
assent  to  the  grant  will  be  piesumed.  Siqgers  v.  Evans,  5  E.  &  B.  367 ; 
24  L.  J.,  Q.  B.  305 ;  Ilobson  v.  Thelluson,  L.  R.,  2  Q.  B.  G42.  See  further, 
ante,  \)\).  726,  954. 

Evidence  of  (he  taking,  itc]  As  to  the  sheriff's  liability  for  the  act  of  his 
oflicer,  see  ante,  p.  1184  ;  and  as  to  evidence  to  prt)ve  connection  between 
them,  see  ante,  pp.  1185  et  sei/.  The  jiroduction  of  a  bill  of  sale  executed  by 
the  defendant,  reciting  the  issuing  of  a  writ  and  seizure  of  the  goods,  will  be 
evidence  of  a  taking.  Woodirard  v.  Larkin<i,Z  Esp.  286.  A  sheriff's  t  fficer 
may  be  made  co-defendant  with  the  bailiffs  in  a  case  of  illegal  entry,  if  he 
look  the  direction  in  the  lew,  tliouuh  not  acfuallv  jiresent.  Brunsirick,  Dk. 
ofv.  Slowman,  8  C.  ]i.  317.' 
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Damages.']  Wliere  the  sheriff  was  sued  for  seizing  and  selling  the  entire 
interest  in  goods  of  which  the  debtor  and  the  plaintiff  were  lawfully  possessed, 
whereby  they  were  carried  away  by  persons  unknown,  and  lost  to  the  plaintiff, 
it  was  held  that,  in  the  absence  of  proof  of  the  exact  proportion  of  interest  in 
the  goods,  the  plaintiff  was  entitled  to  lialf  the  proceeds  or  value.  Mayhew 
V.  Herrich,  7  C^  B.  229.  Where  the  sheriff  has  sold  for  a  less  sum  than  the 
plaintiff,  a  hond  fide  assignee,  2:ave  ft)f  them,  the  jury  may  award  the  larger 
sum  as  damages.  Lockley  v.  Pye,  8  M.  &  W.  133.  Where  a  sheriff's  officer 
executed  a  fi.  fa.  against  the  plaintiff  illegally,  by  breaking  an  outer  door, 
and  the  plaintiff  paid,  under  [irotest,  the  amount  indorsed,  and  also  a  gratuity 
demanded  by  the  officer,  it  was  held,  that  the  jury  might  include  the  whole 
amount  and  gratuity  in  the  damages,  both  being  mentioned  in  the  declaration. 
Brunsioich,  Dk.  of  v.  Sloiuman,  ante,  p.  1189." 

Defence. 

In  an  action  for  taking  the  plaintiff's  goods  in  execution,  the  most  usual 
defence  is,  that  the  goods  had  been  fraudulently  assigned  to  the  plaintiff,  and 
were  in  fact  the  goods  of  the  party  against  whom  the  writ  issued.  This 
defence  is  admissible  under  a  denial  of  the  plaintiff's  property.  Ashby  v. 
Minnitt.  8  Ad.  &  E.  121.  But  the  defendant  cannot,  under  the  latter  defence, 
show  that  the  plaintiff  became  assignee  of  the  goods  after  delivery  of  the 
writ  to  the  sheriff'.  Samuel  v.  Duke,  3  M.  &  W.  622.  As  to  the  defence 
where  the  form  of  action  is  for  trespass,  or  for  conversion  or  for  detention, 
respectively,  vide  ante,  i)p.  927,  981,  997.  As  to  justification  under  process, 
vide  ante,  p.  916. 

A  sheriff,  where  he  sets  up  a  claim  to  goods  taken  in  execution  by  him, 
as  a,gainst  a  third  party,  must  show  a  judgment  against  the  execution 
creditor;  his  production  of  the  writ  of  execution  alone  is  not  sufficient. 
White  V.  Morris,  11  C.  B.  1015;  21  L.  J.,  C.  P.  185. 

Evidence  of  fraudulent  assignment.]  We  have  already  noticed,  a7ite, 
pp.  964,  965,  that  the  sheriff  may  (in  some  cases)  where  the  execution  debtor 
has  sold  or  assigued  his  goods  before  the  writ  is  executed,  seize  and  sell  them, 
notwithstanding  such  sale  or  assignment.  If  the  assignment,  &c.,  was  made 
before  the  delivery  of  the  writ  to^the  sheriff",  hni  fraudulently,  with  intent  to 
deLay,  hinder,  or  defraud  creditors,  it  will  be  void  under  stat.  13  El.  c.  5,  as 
against  them.  Twyne's  case,  3  Reii.  80;  1  Smith's  L.  C.  The  intent  nmst 
be  proved  ;  the  mere  fact  that  the  creditors  were  delayed  is  not  conclusive. 
Ex  pte.  Mercer,  In  re  Wise,  17  Q.  B.  D.  290,  C.  A. ;  Godfrey  v.  Poole. 
13  Ap.  Ca.  497,  J.  C.  ;  Jn  re  Holland,  (1902)  2  Ch.  369,  C.  A.  But  tlie 
intent  may  be  inferred  from  the  surrounding  circumstances.  In  re  Mad- 
dever,  27  Ch.  D.  523 ;  Barling  v.  Bishopp,  29  Beav.  417.  Future  creditors 
are  within  the  benelit  of  the  act  if  the  assianmeut  would  necessarily  have 
the  effect  of  delaying  them.  S.  C.  ;  Spirett  v.  Willoios,  5  Giff.  49 ;  34 
L.  J.  Ch.  365;  Freeman  v.  Pope,  L.  R.,  5  Ch.  538;  Ex  pte.  Russell, 
19  Ch.  D.  588,  C.  A. ;  In  re  Bidler,  22  Ch.  D.  74,  C.  A.  See  cases  collected 
in  1  Smith's  L.  C,  11th  ed.,  i)p.  20  et  seq.  and  Ideal  Bedding  Co.  v. 
Holland,  76  L.  J.,  Ch.  441 ,  Tiie  d(4ay  of  a  single  creditor  is  within  the  statute. 
Edmunds  v.  Edmunds,  (1904)  P.  362.  The  fact  that  there  was  no  con- 
siderati(m,  oi-  no  valuable  one  for  the  assignment, — as  if  it  were  made  in 
consideration  of  natural  love  and  affection, — is  evidence  of  fraud.  Qale  v. 
Williamson,  8  M.  Sz  W.  405.  If  it  does  nt)t  appear  on  the  assignment  that 
there  was  a  valuable  consideration  for  making  it,  evidence  may  be  given 
aliunde  to  ])r(ive  such  fact,  for  the  jnu-pose  of  rebutting  the  presumption  of 
fraud.     S.  C.     See  further,  ante,  p.  19.     A  covenant  in  a  marriage  .settlement 
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to  settle  after  acquired  property  is  not,  on  the  face  of  it,  frauilulent.  Eo:  ptc. 
Clouf/h,  (IU0[)  2  K.  B.  769,  C.  A.  (no  decision  on  this  jioint  (1'J05)  A,  ('.442, 
I).  P.).  ('(intiniiance  in  possession  of  j^oods  and  cliattcls  by  a  vendor  after 
th(!  execution  of  a  bill  of  sale,  is  a  badge  and  evidence  of  fraud  ;  Twynts  aise, 
ante,  p.  1190;  Edwards  v.  Ilnrhen,  '1  '1'.  \\.  587;  but  not  conclusive  evidence 
of  it.  Martindah  v.  Booth,  o  B.  k  Ad.  49.S;  Carr  v.  /Jurdiss,  1  C.  M.  &  K, 
782.  Therefore,  if  the  possession  be  consistent  with  the  deed  ;  Heed  v. 
Wilmot,  7  Bing.  577;  as  if  it  be  a  mortgage,  and,  by  its  terms,  the  debtor  is 
to  remain  in  possession  until  default;  Martindah  v.  BootJi,  atipra ;  Minshall 
v.  IJoi/d,  2  ^I.  Sc  W.  450  ;  or,  a  marriage  settlement  under  whicli  the  debtor 
takes  an  equitable  interest  for  life;  Cadogan  v.  Kennett,  Cowp.  432;  or,  if 
the  sale  be  notorious,  such  as  a  sale  made  publicly  by  a  sheriti'  under  an 
execution  ;  Latimer  v.  Batson,  4  B.  <fc  C.  652  ;  Kidd  v.  Jlatvlinson,  2  B.  \-  P. 
59;  or,  by  public  auction;  Leonard  v.  Baker,  1  M.  &  S.  251;  Jezepk  v. 
Ingrain,  1  Moore,  189;  or,  if  it  be  made  with  the  knowledge  and  assent  of 
the  person  who  seeks  to  impugn  it ;  Steele  v.  Brown,  1  Taunt.  881 ;  the 
assignment  is  in  general  valid,  though  the  vendor  or  original  owner  remains 
i'ov  some  time  in  possession;  see  notes  toTwg/te^s  case,  in  1  Smith's  L.  (_'.  A 
sale  for  good  consideration  is  not  fraudulent  and  void,  merely  because  it  is  made 
with  the  intention  to  defeat  an  expected  execution.  Wood  v.  Dixie,  7  Q.  B. 
892  ;  Jlolhird  v.  Anderson,  5  T.  E.  235.  And  see  Darvill  v.  Ttrrg,  6  II.  &  N. 
807  ;  .">0  L.  J.,  Ex.  355.  Nor  is  a  bond  fide  assignment  of  the  debtor's  property 
for  the  benefit  of  certain  creditors  void  under  the  act,  although  it  might  be 
otherwise  under  the  Bankruptcy  Acts,  as  a  fraudulent  j)rel'erence.  Alton  v. 
Harrison,  L.  R.,  4  Ch.  622 ;  Allen  v.  Bonnet,  L.  11.,  5  Cli.  577  ;  Ex  pie. 
Gaines,  12  Ch.  D.  314,  C.  A.  ;  Boldero  v.  L.  &  Westminster  Discount  Co., 
5  Ex.  D.  47;  Mashelyne,  &c.  v.  Smith,  (1903)  1  K.  B.  671,  C.  A;  and  see 
Evans  v.  Jones,  3  H.  ife  C.  423  ;  34  L.  J.,  Ex.  25.  The  deed  may  be  good  as 
to  some  interests  and  void  as  to  others.  See  Halifax,  dx..  Banking  Co.  v. 
aiedhill,  (1891)  1  Cii.  31. 

Where  A.  has  assigned  goods  to  B.  by  bill  of  sale  for  valuable  consideration, 
and  A.  afterwards  gives  I>.  a  second  bill  of  sale  of  the  same  goods,  this 
amounts  to  a  cancellation  of  the  first  bill,  and  the  original  consideration  will 
support  the  second  bill.  Sniale  v.  Burr,  L.  R.,  8  C.  P.  64  ;  llamsden  v. 
Lapton,  L.  R.,  9  Q.  B.  17,  Ex.  Ch.  Where,  however,  A.  has,  without  the 
knowledge  of  B.,  become  bankrupt  between  the  granting  of  the  two  bills  of 
sale,  the  second  does  not  affect  the  first.     Ex  pte.  1/uslitck,  (1894)  1  Q.  B.  444. 

As  to  the  effect  of  a  grant  of  goods  which  are  not  in  existence  or|do  not 
belong  to  the  grantor  at  the  time  of  executing  the  deed,  vide  ante,  p.  954. 

In  order  to  ])rove  the  fraud,  declarations  made  by  the  assignor  at  the  time 
of  executing  the  bill  of  sale  are  admissible  as  part  of  the  res  gesta; ;  but  not 
if  made  at  another  time.  Fhillips  v.  Earner,  1  Esp.  355;  Benn  v.  Schvley, 
5  Esp.  243 ;  Leu'is  v.  Rogers,  1  C.  ]\I.  &  R.  48,  cited  ante,  p.  52.  Where  A. 
sued  out  a  writ  of  f.fa.  against  the  goods  of  B.,  and  the  sheriff  executed  a 
bill  of  sale  of  certain  goods  of  B.  to  A.,  after  which  B.,  remaining  in  possession 
of  the  goods,  the  sheriff  again  took  them  imder  another  execution  against  B. ; 
in  an  action  of  trover  by  A.  against  the  sheriti'  for  taking  these  goods,  it  was 
lield  that  the  declarations  of  B.  at  the  time  of  the  second  execution  were 
evidence  for  the  defendant  to  show  that  A.'s  execution  was  colourable. 
Willies  V.  Farleij,  3  C.  &  P.  395. 

Bills  of  Sale  Acts.*"]  Bills  cf  sale  of  personal  cliattels  have  by  statute 
been  rendered  void  as  against  trustees  in  bankruptcy,  and  execution  creditors, 
unless    registered    as    thereby    required.       The    first    act    requiring    such 

*  Cited  for  brevity  as  B.  of  S.  Act,  1854;  B.  of  S.  Act.  186G:  B.  of  S.  Act, 
1878;  B.  of  8.  Act,  1882  ;  15.  of  S.  Act,  1890;  and  B.  of  S.  Act,  ISIU. 
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registration  was  tlie  Bills  of  Sale  Act,  1854  (17  &  18  V.  c.  .'56 '.  This 
act  was  amended  by  the  Bills  of  Sale  Act,  1866  (29  &  30  V.  c.  9(;),  which 
ixquired  registration  to  be  renewed  every  live  years.  From  and  after 
1st  Jan.,  1879,  these  acts  were  repealed  by  the  Bills  of  Sale  Act,  1878 
(41  &  42  V.  c.  31),  ss.  2,  23,  except  as  to  bills  of  sale  executed  before  that 
day,  in  respect  of  which  bills  those  acts  remain  in  Ibrce.  See  Cookson  v. 
Swire,  9  Ap.  Ca.  653,  D.  P.  The  renewal  of  the  registration  of  a  bill  of 
sale  registered  under  the  repealed  acts  is,  however,  to  be  made  as  provided 
by  the  B.  of  S.  Act,  1878.  Sect.  7,  post,  p.  1193,  enacts  a  rule  of  construction 
as  to  a  bill  of  sale  of  fixtures  or  growing  crops,  which  is  to  apply  to  all  bills 
of  sale  whenever  executed. 

The  B.  of  S.  Act,  1882  (-^5  .Sr  46  V.  c.  43),  is  by  sect.  3,  post,  p.  1196,  to 
he  construed  with  the  B.  of  S.  Act,  1878 ;  it,  however,  applies  only  to  bills 
of  sale  given  as  a  security  for  money,  and,  therefore,  as  to  other  bills  of  sale, 
the  B.  of  S.  Act,  1878,  remains  in  full  force  ;  vide  post,  p.  1209. 

The  B.  of  S.  Act,  1891  (54  &  55  V.  c.  35,  s.  1),  amending  the  B.  of  S.  Act, 
1890  (63  &  54  Y.  c.  53,  s.  1),  relates  only  to  charges  on  imported  goods. 
Vide  post,  p.  1198. 

It  seems  the  most  convenient  course  first  to  set  out  somewhat  fully  the 
provisions  of  the  B.  of  S.  Acts,  1878,  1882,  indicating  as  far  as  possible  by 
italics  the  changes  introduced  in  the  former  act  by  the  latter,  in  the  cases  in 
which  it  applies  ;  then  to  state  the  decisions  applical^lc  to  the  acts.  The 
analogous  sections  of  the  B.  of  S.  Acts,  1854,  1866,  are  referred  to  in  bracl<ets. 
The  B.  of  S.  Act,  1878,  by  sect.  2,  came  into  operation  on  Jan.  1st,  1879 ; 
and,  by  sect.  3,  applies  to  every  bill  of  sale  executed  on  or  after  that  day 
'•(whether  the  same  be  absolute,  or  subject  or  not  subject  to  any  trust), 
whereby  the  holder  or  grantee  has  power,  either  with  or  without  notice,  and 
cither  immediately  or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  in  or  made  subject  to  such  bill  of  sale."  [B.  of 
S.  Act,  1854,  s.  1.] 

Sect.  4.  "Jn  this  act  the  following  words  and  expressions  shall  have  the 
meanings  in  this  section  assigned  to  them  respectively,  unless  there  be  sonic- 
thing  in  the  subject  or  context  re|.ugnant  to  such  construction  ;  (that  is  to  say,) 
"The  expression  'bill  of  sale'  shall  include  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  in\entorics  of  goods  with 
receipt  thei'eto  attached,  or  receipts  for  purchase  moneys  of  goods,  and 
other  assurances  of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licences  to  take  jiossession  of  personal  chattels  as  security 
for  any  debt,  and  als(j  any  agreenrent,  whether  intended  or  not  to  be 
followed  by  the  execution  of  any  other  instrument,  by  which  a  right  in 
equity  to  any  personal  chattels,  or  to  any  charge  or  security  thereon,  shall 
be  conferred,  but  shall  not  include  the  following  documents  ;  that  is  to 
say,  assignments  for  the  Ijcuefit  of  the  creditors  of  the  person  making  or 
giving  the  same,  marriage  settlements,  ti-ansfers  or  assignments  of  any 
ship  or  vessel  or  any  share  thereof,  transfers  of  goods  in  the  ordinary 
course  of  business,  of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign 
parts  or  at  sea,  bills  of  lading,  India  warrants,  warehouse-keepers'  certifi- 
cates, warrants  or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  "oods,  or  authorizing  or  purjiorting  to  authorize,  either  by  indorsement 
or  by  delivery,  the  possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented : 
"The  expression  'personal  chattels'  shall  mean  goods,  furniture,  and  other 
articles  capable  of  complete  transfer  by  delivery,  and  (when  sejiarately 
assigned  or  charged)  fixtures  and  growing  crojis,  but  shall  imt  include 
chattel  interests  in  real  estate,  nor  fixtures  (except   Iradc  machinery  as 
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licreiimftcr  dcfiiied),  when  assigned  together  witli  a.  freehold  or  leasehold 

interest  in  any  land  or  hiiilding  to  which  they  are  aftixed,  nor  growin;; 

crops  when  assigned  together  with  any  interest  in  the  land  on  which  they 

grow,  nor  shares  or  inlcrcsts  in   the   stock,  funds,  or  securities  of  any 

government,  or  in  the  capital  or  ju'operty  of  incorporated  or  joint  stock 

companies,  nor  choses  in  action,  nor  any  stock  or  produce  u]jon  any  farm 

or  lands  which  by  virtue  of  any  covenant  or  agreement  or  vl'  the  custom 

of  the  country  ought  not  to  he  removed  from  any  farm  where  the  fame 

are  at  the  time  of  making  or  giving  of  such  liill  of  sale;  "  c/".  stat.  (\  K.  7, 

c.  5G,  ss.  3,  9,  ante,  p.  3^!) ; 

"Personal  cliattels  shall  be  deemed  to  be  in  the 'apparent  pijssession '  of 

the  person  making  or  giving  a  bill  of  sale,  so  long  as  thej'  remain  or  are  in 

or  upon  any  house,  mill,  warehouse,  building,  works,  yard,  land,  or  other 

premises  occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any  place 

whatsoever,  notwithstanding  that  formal  possession  thereof  may  have  been 

taken  by  or  given  to  any  t)ther  person"  [B.  of  S.  Act,  1854,  s.  7]  : 

"  '  Prescribed  '  means  prescribed  by  rules  made  under  the  jirovisions  of  this 

act."      By  sect.  21,  such  rules  may  be  made  and  altered  by  the  same 

persons  and  in  the  same  manner  as  rules  are  made  under  the  J.  Acts, 

1873,  1875. 

Sect.  5,  "From  and  after  the  commencement  of  this  act  trade  machinery 

shall,  for  the  jiurposes  of  this  act,  be  deemed  to  be  ]jersonal  chattels,  and  any 

mode  of  disposition  of  trade  machinery  by  the  owner  thereof  which  would  be 

a  iiili  of  sale  as  to  any  other  personal  chattels  shall  be  deemed  to  be  a  bill  of 

sale  within  the  meaning  of  this  act." 

For  the  purposes  of  this  act — 

"'Trade  machinery'  means  the  machinery  used  in  or  attached  to  any 
factory  or  workshop;  exclusive  of(l)  the  fixed  motive-powers,  such  as  the 
water-wheels  and  steam  engines,"  and  the  fixed  appurtei\ances  thereof;  (2)  the 
tixed  j)ower  machinery,  such  as  shafts,  anil  their  tixeil  appurtenances,  which 
transmit  the  action  of  the  motive  jjowers  to  the  other  machinery,  fixed  and 
loose;  (o)  the  pipes  for  steam,  gas,  and  water  in  the  factory  or  workshop; 
which  machinery  or  effects  so  excluded  "shall  not  be  deemed  to  be  personal 
chattels  within  the  meaning  of  this  act." 

"  Factory  or  workshop"  means  any  premises  on  which  any  manual  labour 
is  exercised  by  way  of  trade,  or  for  purposes  of  gain,  in  or  incidental  to  the 
(«)  making,  {b)  altering,  repairing,  ornamenting,  finishing,  or  (c)  adapting  for 
sale  any  article. 

Sect.  6.  "  Every  attornment,  instrument,  or  agreement,  not  being  a  mining 
lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by  any  person 
to  any  other  person  by  way  of  security  for  any  jireseut,  future,  or  contingent 
debt  or  advance,  and  whereby  any  rent  is  reserved  or  made  payable  as  a  mode 
of  providing  for  the  payment  of  interest  on  such  debt  or  advance,  or  otherwise 
for  the  purpose  of  such  security  only,  shall  be  deemed  to  be  a  bill  of  sale, 
within  the  meaning  of  this  act,  of  any  personal  chattels  which  may  be  seized 
or  taken  under  such  power  of  distress. 

"  Provided  that  nothing  in  this  section  shall  extend  to  any  mortgage  of  any 
estate  or  interest  in  any  land,  tenement,  or  hereditament  which  the  mortgagee, 
being  in  possession,  shall  have  demised  to  the  mortgagor  as  his  tenant  at  a 
lair  and  reasonable  rent." 

Sect.  7.  "  No  fixtures  or  growing  crops  shall  be  deemed,  under  this  act,  to 
he  separately  assigned  or  charged  by  reason  only  that  they  are  assigned  by 
separate  words,  or  that  power  is  given  to  sever  them  from  the  land  or  building 
to  which  they  are  ailixcd,  or  from  the  land  on  which  they  grow,  without 
otherwise  taking  possession  of  or  dealing  with  such  land  or  building,  or  land, 
if  by  the  same  instrument  any  freehold  or  leasehold  interest  in  the  land  or 
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building  to  which  such  fixtures  are  affixed,  or  iu  the  hxnd  un  which  such  crops 
grow,  is  also  conveyed  or  assigned  to  the  same  persons  or  person. 

"  The  same  rule  of  construction  shall  be  applied  to  all  deeds  or  instruments, 
including  fixtures  or  growing  crops,  executed  before  the  commencement  of 
this  act  and  then  subsisting  and  in  force,  in  all  questions  arising  under  any 
bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors,  or  execution 
of  any  process  of  any  court,  which  shall  take  place  or  be  issued  after  the 
commencement  of  this  act." 

Sect.  8.  "  Every  hill  of  sale  to  which  this  act  applies  shall  he  duly  attested 
and  shall  he  registered  under  this  act,  within  seven  days  after  the  making  or 
giving  thereof,  and  shall  set  forth  the  consideration  for  which  such  hill  of  sale 
was  given,  otherwise  such  hill  of  sale,  as  against  all  trustees  or  assignees  of  the 
estate  of  the  person  whose  chattels,  or  any  of  them,  are  comj^rised  in  such,  hill 
of  sale  under  the  laiu  relating  to  bankruptcy  or  liquidation,  or  under  any 
assignment  for  the  heneff  of  the  creditors  of  such  person,  and  also  as  against 
all  sheriffs'  officers  and  other  persons  seizing  any  chattels  comprised  in  such 
hill  of  sale,  in  the  execution  of  any  process  of  any  court  authorizing  the  seizure 
of  the  chattels  of  the  person  by  whom  or  of  whose  chattels  such  hill  has  been 
made,  and  also  as  against  every  jterson  on  whose  behalf  such  process  shall  have 
been  issued,  shall  he  deemed  fraudident  and  void  so  far  as  regards  the  property 
in  or  right  to  the  possession  of  any  chattels  comprised  in  such  hill  of  sale 
which,  at  or  after  tJie  time  of  filing  the  petition  for  bankruptcy  or  liquidation, 
or  of  the  execution  (f  such  assignment,  or  of  executing  such  process  (as  the  case 
may  be),  and  after  the  expiration  of  such  seven,  days  are  in  the  possession  or 
apparent  p>ossession  of  the  person  making  such  bill  of  sale  (or  of  any  person 
against  ivhom  the  process  has  issued  under  or  in  the  execution  of  lohich  such 
bill  has  been  made  or  given,  as  the  case  may  he.y  [B.  of  S.  Act,  1854,  s.  1.] 
In  respect  of  bills  of  sale  given  as  security  for  money,  tlie  B.  of  S.  Act,  188-, 
3.  8,  2>ost,  p.  1197,  is  substituted  for  the  section  which  is  so  far  repealed. 

Sect.  9.  "Where  a  subsequent  bill  of  sale  is  executed  within  or  on  the 
expiration  of  seven  days  after  the  execution  of  a  prior  imregistered  bill  of  sale, 
and  comprises  all  or  any  part  of  the  personal  chattels  comprised  in  such  piior 
bill  of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a  security  for  the 
same  debt  as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part  of  such  debt, 
it  shall,  to  the  extent  to  which  it  is  a  security  for  the  same  debt  or  part 
thereof,  and  so  far  as  resjiects  the  personal  chattels  or  part  thereof  compri,-ed 
in  the  prior  bill,  be  absolutely  void,  unless  it  is  proved  to  the  satisfaction  of 
the  court  having  cognizance  of  the  case  that  the  subsequent  bill  of  sale  was 
bona  fide  given  for  the  ])urpose  of  correcting  some  material  error  in  the  prior 
bill  of  sale,  and  not  for  the  purjiose  of  evading  this  act." 

Sect.  10.  "A  bill  of  sale  shall  be  attested  and  registered  under  this  act  in 
the  following  manner: 

"(1.)   The  (.!( nit  lull  rf  every  hill  of  sale  shall  be  attested  by  a  solicitor  of 

the  tSuprcniu  Court,  and  the   attestation  shall  state  that  before  the 

execution  of  the  hill  of  sale  the  effect  thereof  has  been  explained  to  the 

grantor  by  the  attesting  solicitor." 

In  respect  of  bills  of  sale  given  as  security  for  money,  the  B.  of  S.  Act, 

1882,  s.  10,  post,  IX  1196,  is  substituted  for  this  sub-section,  which  is  so  far 

repealed. 

"(2.)  Such  bill,  with  every  schedule  or  inventor}'  thereto  annexed  or 
therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every  attestation  of  the  execution 
of  such  bill  of  sale,  together  with  an  affidavit  of  the  time  of  such  bill 
of  sale  being  made  or  given,  and  of  its  due  execution  and  attestation, 
and  a  descri})tion  of  the  residence  and  occupation  of  the  person  making 
or  giving  tlie  same  (or  in  case  tlie  same  is  made  or  given  by  any 
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|)Oisun  under  or  in  tlie  executimi  uf  any  prucess,  then  a  descriptiou  of 
the  residence  and  uccnpiUiuii  ol'  the  person  ai^ainst  wlioin  such  i)ro- 
eess  issued),  and  of  every  attesting;  witness  to  sucli  bill  of  sale,  shall 
he  presented  t'l,  and  the  said  cojjy  and  allidavit  shall  be  filed  with 
tlie  rei^'istrar,  within  seven  clear  days  after  the  making  or  giving  of 
such  bill  of  sale,  in  like  manner  as  a  warrant  of  attorney  in  any 
])ersonal  action  given  by  a  trader  is  now  by  law  required  to  be  filed:" 
[B.  of  S.  Act,  1H54,  s.  1.] 
"(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance  or  con- 
dition, or  declaration  of  trust  not  contained  in  the  body  thereof,  such 
defeasance,  condition,  or  declaration  shall  be  deemed  to  be  part  of 
the  bill,  and  shall  be  written  on  the  fame  jiaper  or  parchment  there- 
with before  the  registration,  and  shall  be  truly  set  forth  in  the  cojiy 
filed   under  this  act  therewith   and   as   part    thereof,  otherwise  the 
registration  shall  be  void."     [B.  of  S.  Act,  1854,  s.  2.] 
"In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 
part  any  of  the  same  chattels,  they  shall  have  j^riority  in  the  order  of  the 
date  of  their  registration  respectively  as  regards  such  chattels. 

"A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered." 

Sect.  11.  "  The  registration  of  a  bill  of  sale,  whether  executed  before  or 
after  the  conmiencement  of  this  act,  must  be  renewed  once  at  least  every 
five  years,  and  if  a  period  of  five  years  elapses  from  the  registration  or 
renewed  registration  of  a  bill  of  sale,  v.'ithout  a  renewal  or  further  renewal 
(as  the  case  may  be),  the  registration  shall  become  void.  The  renewal  of  a 
registration  shall  be  effected  by  filing  with  the  registrar  an  allidavit  stating 
the  date  of  the  bill  of  sale  and  of  the  last  registration  thereof,  and  the  names, 
residences,  and  occupations  of  the  parties  tlicreto  as  stated  therein,  and  that 
the  bill  of  sale  is  still  a  subsisting  security.  Every  such  allidavit  may  be  in 
the  form  set  forth  in  the  schedule  (A.)  to  this  act  annexed."  [B.  of  S.  Act, 
18G6,  ss.  4,  5.] 

"  A  renewal  of  registration  shall  not  become  necessary  by  reason  only  of  a 
transfer  or  assignment  of  a  bill  of  sale." 

By  sect.  12,  the  registrar  shall  keep  a  book  (called  "  the  register "),  and 
shall,  upon  the  filing  of  any  bill  of  sale  or  cojiy  under  this  act,  enter  therein 
the  particulars  of  the  bill  of  sale  in  the  form  given  in  the  2nd  schedule  of  the 
act,  or  in  any  other  prescribed  form,  with  the  date  of  filing,  and  shall  number 
all  such  bills  registered  in  each  year  consecutively,  according  to  the  respective 
dates  of  tlieir  registration.  "  Upon  the  registration  of  any  affidavit  of  renewal 
the  like  entry  shall  be  made,  with  the  addition  of  the  date  and  number  of  the 
last  previous  entry  relating  to  the  same  bill,  and  the  bill  of  sale  or  copy 
originally  filed  shall  be  thereupon  marked  with  the  number  affixed  to  such 
affidavit  of  renewal."     [B.  of  S.  Act,  1860,  ss.  5,  7.] 

By  sect.  13,  and  42  &  43  V.  c.  78,  ss.  5,  6,  7,  and  Rules,  1883,  0.  Ixi.,  rr.  1, 
25,  bills  of  sale  are  registered  in  the  bills  of  sale  department  of  the  Central 
Office,  under  the  superintendence  of  the  Masters  of  the  Supreme  Court  of 
Judicature.     [B.  of  S.  Act,  1S54,  s.  1 ;  1866,  ss.  5,  7.] 

Sect.  14.  "Any  judge  of  the  High  Court  of  Justice  on  being  satisfied  that 
the  omission  to  register  a  bill  of  sale  or  an  affidavit  of  renewal  thereof  within 
the  time  prescribed  by  this  act,  or  the  omission  or  misstatement  of  the  name, 
residence,  or  occupation  of  any  person,  was  accidental  or  due  to  inadvertence, 
may  in  his  discretion,  order  such  omission  or  misstatement  to  be  rectified  by 
the  insertion  in  the  register  of  the  true  name,  residence,  or  occupation,  or  by 
extending  the  time  for  such  registration  on  such  terms  and  conditions  (if  any) 
as  to  security,  notice  by  advertisement  or  otherwise,  or  as  to  any  other 
matter,  as  he  thinks  fit  to  direct." 
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Sect.  15.  "  Subject  to  and  in  accordance  with  aaj'  rules  to  be  made  under 
and  for  the  purposes  of  this  act,  tlie  registrar  may  order  a  memorandum  of 
satisfaction  to  be  written  upon  any  registered  copy  of  a  bill  of  sale  upon  the 
prescribed  evidence  being  given  that  the  debt  (if  any)  for  which  such  bill  of 
sale  was  made  or  given  has  been  satisfied  or  discharged."  [B.  of  S.  Act, 
1854,  s.  6.] 

Sect.  16.  "  Any  copy  of  a  registered  bill  of  sale,  and  affidavit  purporting 
to  be  an  office  copy  thereof,  shall  in  all  courts,  and  before  all  arbitrators  or 
other  persons,  be  admitted  as  prima  facie  evidence  thereof,  and  of  the  fact 
and  date  of  registration  as  shown  thereon." 

Sect.  17.  "  Every  affidavit  required  by  or  for  the  purposes  of  this  act  may 
be  sworn  before  a  master  of  any  division  of  the  High  Court  of  Justice"  (now 
of  the  Su[)rerae  Court  of  Judicature,  vide  ante,  p.  1195),  "  or  before  any  com- 
missioner empowered  to  take  afliiiavits  in  tlie  Supreme  Court  of  Judicature." 
[B.  of  S.  Act,  1866,  s.  9.] 

Sect.  20.  "  Chattels  comprised  in  a  hill  of  sale  which  has  heen  and  continues 
to  he  duly  registered  under  this  act  shall  not  he  deemed  to  he  in  the  possession, 
order,  or  disposition  of  the  grantor  of  the  hill  of  sale  within  the  meaning  of 
the  Bankruptcy  Act,  1869."  In  respi'ct  of  bills  of  sale  given  as  security  for 
moiiev,  this  section  is  repealed  by  the  B.  of  S.  Act,  1882,  s.  15.  See  also  the 
B.  of  S.  Act,  1891,  s.  l,post,  p.  1198. 

By  sect.  21,  rules  may  be  made  for  the  purposes  of  the  act. 

Sect.  22.  "  When  the  time  for  registering  a  bill  of  sale  expires  on  a 
Sunday,  or  other  day  on  which  the  registrar's  office  is  closed,  the  registration 
shall  be  valid  if  made  on  the  next  following  day  on  which  the  office  is  open." 

Sect.  24.  "  This  act  shall  not  extend  to  Scotland  or  to  Ireland."  [B.  of  S. 
Act,  1851,  s.  8;  1866,  s.  11.] 

The  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  45  &  46  V.  c.  4?., 
came  into  operation  on  Nov.  1st,  1882. 

Sect.  3,  "  The  Bills  of  Sale  Act,  1878,  is  hereinafter  referretl  to  as  '  the 
principal  act,'  and  this  act  shall,  so  far  as  is  consistent  with  the  tenor  thereof, 
be  construed  as  one  with  the  principal  act ;  but  unless  the  context  otherwise 
requires  shall  not  apply  to  any  bill  of  sale  duly  registered  before  the  com- 
mencement of  this  act  so  long  as  the  registration  thereof  is  not  avoided  by 
non-renewal  or  otherwise. 

"The  expression  'bill  of  sale,'  and  other  expressions  in  this  act,  have 
the  same  meaning  as  in  the  principal  act,  except  as  to  bills  of  sale,  or 
other  documents  mentioned  in  section  four  of  the  principal  act,  which  may 
be  given  otherwise  than  by  way  of  security  for  the  payment  of  money, 
to  which  last-mentioned  bills  of  sale  and  other  documents  this  act  shall 
not  apply." 

Sect.  4.  "Every  bill  of  sale  shall  have  annexed  thereto  or  written  thereon 
a  schedule  containing  an  inventory  of  the  personal  chattels  comprised  in  the 
bill  of  sale;  and  such  bill  of  sale,  save  as  hereinafter  mentioned,  shall  have 
effect  only  in  respect  of  the  personal  chattels  specifically  described  in  the  said 
schedule ;  and  shall  be  void,  except  as  against  the  grantor,  in  respect  of  any 
personal  chattels  not  so  specifically  described." 

Sect.  5.  "  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be  void,  except 
as  against  the  grantor,  in  respect  of  any  personal  chattels  specifically  described 
in  the  schedule  thereto,  of  which  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale." 

Sect.  6.  "  Nothing  contained  in  the  foregoing  sections  of  this  act  shall 
render  a  bill  of  sale  void  in  respect  of  any  of  the  following  things;  (that 
is  to  say), 

"(1.)  Any  growing  crops  separately  assigned  or  charged  whei'e  such  crops 
were  actually  growing  at  the  time  when  the  bill  of  sale  was  executed. 
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"(-.)  Any  fixturos  separately  nssigned  (ir  cliarged,  and  any  plant  (jr  trade 

niacliinery  where  such   fixtures,  phmt,  or  trade  nmchiiiery  are  uged  in, 

attached  to,  or  l)rought  upon  any  land,  farm,  factory,  workshop,  shop, 

liouse,   wareiiouse,  or  other  place  in   substitution   for  any  of  the  like 

fixtures,  phint,  or  trade  machinery  spccitically  described  in  the  sciicdule 

to  such  bill  of  sale." 

Sect.  7.  "  Personal  chattels  assigned  under  a  bill  of  sale  shall  not  be  liable 

to  be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than  the 

following  causes : — 

"(1.)  If  the  grantor  shall  make  default  in  payment  of  the  sum  or  sums  of 

money  thereby  secured  at  the  time  therein  provided  for  payment,  or  in 

the  performance  of  any  covenant  or  agreement  contained  in  the  bill  of 

sale  and  necessary  for  maintaining  the  security; 

"(2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods,  or 

any  of  tliem,  to  be  distrained  for  rent,  rates,  or  taxes; 
"  (3.)  If  the  grantor  shall  fraudulently  either  remove  or  suffer  the  said 

goods,  or  any  of  them,  to  be  removed  from  the  premises ; 
"  (-1.)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon  demand  in 
writing  by  the  grantee,  produce  to  him  his  last  receipts  for  rent,  rates, 
and  taxes; 
"  (5.)  If  execution  shall  have  been  levied  against  the  goods  of  the  grantor 
under  any  judgment  at  law: 
"  Provided  that  the  grantor  may  within  five  days  from  the  seizure  or  taking 
possession  of  any  chattels  on  account  of  any  of  the  above-mentioned  causes, 
apply  to  the  High  Court,  or  to  a  judge  thereof  in  chambers,  and  such  court  or 
judge,  if  satisfied  that  by  payment  of  money  or  otherwise  the  said  cause  of 
seizure  no  longer  exists,  may  restrain  the  grantee  from  removing  or  selling 
the  said  chattels,  or  may  make  such  other  order  as  may  seem  just." 

Sect.  8.  "  Every  bill  of  sale  shall  bo  duly  attested,  and  shall  be  registered 
under  the  principal  act  within  seven  clear  days  after  the  execution  thereof,  or 
if  it  is  executed  in  any  place  out  of  England  then  within  seven  clear  days 
after  the  time  at  which  it  would  in  the  ordinary  course  of  post  arrive  in 
England  if  posted  immediately  after  the  execution  thereof;  and  shall  truly 
set  forth  the  consideration  for  which  it  was  given;  otherwise  such  bill  of  sale 
shall  be  void  in  respect  of  the  personal  chattels  comprised  therein." 

Sect.  9.  "  A  bill  of  sale  made  or  given  b}'  way  of  security  for  the  jjayment 
of  money  by  the  grantor  thereof  shall  be  void  unless  made  in  accordance  with 
the  form  in  the  schedule  to  this  act  annexed."  * 
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Form  op  Bill  of  Salic 


This  Indenture  made  the  day  of  ,  between  A.B.  of 

of  the  one  part,  and  CD.  of  of  the  other  part,  witnesseth, 

that  in  considnraticn  of  tlie  sum  of  £  now  paid  to  A.B.  by  CD.,  the 

receipt  of  which  the  said  ^-l.Z?.  hereby  acknowledges  [or  irhaterir  else  the  cou- 
sidiration  may  be],  he  the  said  A.B.  doth  hereby  assign  imto  C.I>.,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  several  chattels  and  things 
specifically  describud  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  .  and  interest  tliereou  at  the  rate  of 

piT  cent,  per  auiunu  [or  whatever  ehe  may  be  the  rate^.  And  the  said  A.B.  doth 
further  agree  and  declare  that  he  will  duly  pay  to  the  said  CD.  the  principal 
sum  aforesaid,  together  with  the  interest  then  due,  by  equal  payments 

of  £  on  the  day  of  [or  n-haterer 'h>'  mtnj  be  the  atipuldled 

times  or  time  of  payment\    And  the  said  A.B.  doth  also  agree  with  the  said  CD. 

1  I  li 


1198  Actions  against  Sherifs. 

Sect.  10.  "The  execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a  party  or 
])arties  thereto.  So  much  of  section  ten  of  the  i^rincipal  act  as  requires  that 
the  execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that  before  the  execution 
of  the  bill  of  sale  the  eft'ect  thereof  has  been  explained  to  the  grantor  bj'  the 
attesting  witness,  is  hereby  repealed." 

Sect.  12.  "Every  bill  of  sale  made  or  given  in  consideration  of  any  sum 
under  30/.  shall  be  void." 

Sect.  13.  "All  personal  chattels  seized  or  of  which  possession  is  taken  after 
the  commencement  of  this  act,  under  or  by  virtue  of  any  bill  of  sale  (whether 
registered  before  or  after  the  commencement  of  this  act),  shall  remnin  on  the 
premises  where  thej'  were  so  seized  or  so  taken  possession  of,  and  shall  not  be 
removed  or  sold  until  after  the  expiration  of  five  clear  daj's  from  the  day  they 
were  so  seized  or  so  taken  possession  of." 

Sect.  14.  "A  bill  of  sa'e  to  which  this  act  applies  shall  be  no  protection  in 
respect  of  personal  chattels  included  in  such  bill  of  sale  which  but  for  such 
bill  of  sale  would  have  been  liable  to  distress  under  a  warrant  for  the  recovery 
of  taxes  and  poor  and  other  parochial  rates." 

Sect.  15.  "  The  8th  and  the  20th  sections  of  the  principal  act,  and  also  all 
other  enactments  contained  in  the  principal  act  which  are  inconsistent  with 
this  act  are  repealed,  but  this  repeal  shall  not  affect  the  validity  of  anything 
done  or  suffered  under  the  jirincipal  act  before  the  commencement  of 
this  act." 

Sect.  17.  "  Nothing  in  this  act  shall  apply  to  any  debentures  issued  by  any 
mortgage,  loan,  or  other  incorporated  com])any,  and  secured  upon  the  capital 
stock  or  goods,  chattels,  and  effects  of  such  company." 

Sect.  18.  "  Tins  act  shall  not  extend  to  Scotland  or  Ireland." 

By  the  B.  of  S.  Act,  1891,  54  k  55  V.  c.  35,  s.  1,  "  An  instrument  charging 
or  creating  any  security  on  or  declaring  trusts  of  imported  goods  given  or 
executed  at  any  time  prior  to  their  deposit  in  a  warehouse,  factory,  or  store, 
or  to  their  being  reshipped  for  export  or  delivered  to  a  purchaser  not  being 
the  person  giving  or  executing  such  instrument,  shall  not  be  deemed  a  bill  of 
sale  within  the  meaning  of  the  Bills  of  Sale  Acts,  1878  and  1882."  See  E.r 
pte.  Carter,  'post,  p.  1199. 

Under  the  B.  of  S.  Act,  1878,  ss.  3,  4,  ante,  p.  1192,  bills  of  sale  are  limited 
to  documents,  whereby  the  grantee  has  p^iwer  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  the  bill  of  sale  ;  the  acts  do  not  therefore 
"include  letters  of  hypothecation  accompanying  a  deposit  of  goods  by 
merchants  or  factors,  or  pawntickets  given  by  pawnbrokers,  or,  in  fact,  any 
case  where  the  object  and  effect  of  the  transaction  are  immediately  to  transfer 
the  possession  from  the  gi'antor  to  the  grantee."  Ex  pte.  Close,  14  Q.  B.  D. 
386,  393;  AttenUromjh's  Case,  28  Ch.  D.  682;  Ex  pte.  JIubhard,  17  Q.  B.  D. 
G90,  C.  A.  (explaining  Ex  pte.  Parsons,  16  Q.  B.  D.  532,  C.  A.) ;  approved 
and  followed  in  Mills  v.  Charlesioorth,  (1892)  A.  C.  231,  D.  P. ;  IliUon  v. 
Tucker,  39  Ch.  D.  669 ;  Ramsay  v,  Margrett,  (1894)  2  Q.  B.  18,  C.  A. ;  see 

that  he  will  [Itrre  imert  terms  as  to  insurance,  payment  of  rent,  or  otherwise,  which 
the  parties  may  ai/ree  to  for  the  maintenarici'  or  defeasance  of  the  security']. 

Providi'd  always,  that  the  chatt(4H  licircby  assijjjned  shall  not  bt'  liable  to 
seizure  or  to  be  taken  possession  of  by  the  said  CD.  for  any  cause  otliL-r  tlian 
those  specified  in  section  seven  of  the  ISills  of  Sale  Act  (iy7S)  Amendment  Act, 
1882. 

In  witness,  <Src. 
Signed  and  sealed  by  the  said  A.li.  in  tlie  jjrescnceof  mo  E.F.  [add  witness' 
name,  address,  and  description]. 
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also  Ex  pte.  Carter,  (1905)  2  K.  V>.,  .181,  772,  C.  A.  So  a  tlelivciy  ordei' 
given  by  tlic  ]>led;:or  to  ihe  ])leiluco  on  a  warehouseman  in  whose  care  tlic 
goods  aro,  delivered  to  the  latter,  changes  the  possession,  and  is  not  a  bill  <<f' 
sale.  Orif/g  v.  National  (iuardiaii  Assur.  Co.,  (1891)  3  Ch.  200.  But  it 
seems  that  a  pledge  by  a  trader  of  stock  in  trade  which  he  has  bought  and 
not  paid  for,  is  not  a  transfer  in  the  ordinary'  course  of  business  of  his  trade 
or  calling.     Ex  pte.  Close,  ante,  p.  1198. 

Under  the  B.  of  8.  Act,  1851,  a  receipt  for  a  sura  of  money  as  the  price  of 
household  goods  and  effects,  stated  to  have  been  purchased  on  the  day  of  the 
receipt,  was  not  a  bill  of  sale  within  the  act.  Allsop  v.  Day,  7  H.  &  N.  457  ; 
.'Jl  L.  J.,  Ex.  105  ;  Bijerlcij  v.  Frcvost,  L.  R.,  6  C.  P.  1-11.  Nor  was  a  receipt, 
containing  an  inventory,  given  by  a  slierilf's  oilicer  for  the  price  of  guods  sold 
under  an  execution.  ]Vood(/ate  v.  Clod/rc/j,  5  Ex.  D.  24,  C.  A.  Whore, 
however,  independently  of  such  document  there  was  no  sale  of  the  goods,  and 
there  was  one  transactinn  constituted  by  the  inventory  and  the  receipt  thereto 
attached,  and  if  there  had  been  no  document  there  would  have  been  no  trans- 
action, the  document  requires  registration.  S.  C.  Id.  p.  26,  per  M.ll. ;  Ex 
pte.  Odell,  10  Ch.  D.  7(),  C.  A. ;  Ex  j)te.  Cooper,  Id.  313,  C.  A.  And  not- 
withstanding the  wider  definition  given  by  the  B.  of  S.  Act,  1878,  s.  4,  ante, 
p.  1192,  the  above  distinction  holds  good  ;  and  unless  the  inventory  and  receipt 
constitute  an  assurance  of  some  legal  or  equitable  interest  in  the  goods, 
registration  is  not  necessary.  Marsden  v.  Meadoivs,  7  Q.  B.  D.  80,  C.  A. ; 
Netvlove  v.  Shrewsbart/,  21  Q.  B.  D.  41,  C.  A.;  N.  Central  Wa(/o)i  Co.  v. 
Mancliester,  &c.  Ihj.  Co.,  35  Ch.  D.  191,  C.  A. ;  13  Ap.  Ca.  554,  D.  P.,  and  vide 
Id.  p.  269,  per  \A.  !Macnaghten;  Mills  v.  Charhsworth,  liainsai/  \.Mar(jrelt, 
ante,  p.  1198.  Sect.  4  includes  all  agreements  giving  a  charge  in  eciuity.  But, 
an  oral  agreement  tj  give  a  bill  of  sale;  Ex  pte.  Hauxwell,  23  Ch.  D.  62<>, 
C.  A. ;  or  amounting  to  a  mortgage;  Redhead  v.  Westwuod,  b^d  L.  T.,  293, 
T.  S.  1888;  Uidted  Furtij  Found  Loan  Clubv.  Bexton,  (1891)  1  Q.  B.  28,  n., 
does  not  require  registration.  In  the  case  of  a  sale  of  land  and  trade 
machinery,  the  B.  of  S.  Acts  do  not  affect  the  vendor's  lieu  arising  by 
implication  of  law;  In  re  Vulran  Ironicorks  Co.,  (1888)  W.  N.  37,  H.  S., 
North,  J. ;  unless  the  agreement  for  sale  waives  the  lien.  In  re  L.  (t  Lancashire 
Paper  Mills  Co.,  Id.  36  ;  58  L.  T.  798,  cor.  Id.  An  agreement  giving  a  vendor 
a  lien,  analogous  to  the  ordinary  vendor's  lien,  is  now  a  bill  of  sale;  Cohurn 
V.  Collins,  35  Ch.  D.  373;  unless  it  is  a  pledge  by  letter  of  hypothecation  in 
the  ordinary  course  of  trade ;  Ex  pte.  N.  W.  Bank,  L.  Pi.,  15  Eq.  69.  A 
memorandum  in  writing  of  a  sale  of  goods,  essential  to  its  validity,  under  the 
Stat,  of  Frauds,  s,  17  (now  replaced  by  the  S.  of  G.  Act,  1893,  s.  4),  is  an 
assurance  within  the  B.  of  S.  Act,  1878,  s.  4.  In  re  Boberts,  36  Ch.  D.  196. 
An  agreement  by  a  brewer  to  let  a  public-house,  gave  him  the  same  right  to 
distrain  for  the  price  of  liquor  sold  as  he  had  for  rent ;  it  was  held  this  pro- 
vision was  distinct  from  the  rest  of  the  agreement  ami  was  a  licence  to  take 
possession  of  chattels  as  security  for  a  debt,  within  sect.  4,  and  therefore  a 
bill  of  sale  and  void.     Stevens  v.  Marston,  60  L.  J.,  Q.  B.  192,  C.  A. 

An  agreement  for  the  [iiuxhase  by  B.  of  furniture  from  A.  on  "  the  hire 
.system,"  whereby  P..  hires  the  furniture  of  A.,  on  the  terms  that  it  shall 
become  B.'s  proi>erty  when  certain  instalments  have  been  i)aid,  with  liberty 
lo  A.  to  seize  the  fiu-uiture  on  default  by  B.  to  pay  any  instalment,  is  not  a 
bill  of  sale  granted  by  B.,  for  the  property  in  the  furniture  remains  in  A. 
imtil  all  the  instalments  are  paid.  Ex  pte.  Crawcour,  9  Ch.  D.  419,  C.  A.; 
McEntire  v.  Crossle//,  (1895)  A.  C.  457,  1).  P.  It  makes  no  diflerence  that 
the  furniture  originally  belonged  to  B.  and  was  solil  by  him  to  A.  on  the 
terms  that  B.  should  so  repurchase  it  on  the  "  hire  system  "  above  described, 
for  a  contract  of  sale  coupled  with  an  option  of  purchase  differs  entirely  from 
a  mortgage.      N.  Centred  Wagon  Co.  v.  Manchester,  &c.  Ry.  Co.,  13  Ap.  Ca. 
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554,  567,  per  Ld.  Macaaghten.  lu  such  case,  however,  the  real  nature  of  the 
transaction  must  be  inquired  into  by  oral  evidence,  beyond  the  mere  liiring 
agreement,  and  if  it  be  merely  a  device  for  giving  A.  security  for  a  loan  to  B., 
to  be  repaid  by  instalments,  so  as  to  evade  the  B.  of  S.  Acts,  the  written 
hiring  agreement  signed  by  B.  will  be  a  bill  of  sale,  and  the  security  will  be 
void  if  not  registered,  whether  against  the  trustee  in  bankruptcy  of  A. ;  In  re 
Watson,  25  Q.  B.  D.  27,  C.  A. ;  31aas  v.  Pepper,  (i;)05)  A.  C.  102  D.  ?. ;  or 
against  A.  himself;  Madell  v.  Thomas,  (1891)  1  Q.  B.  230,  C.  A.;  Beckett  v. 
Tower  Assets  Co.,  (1891)  1  Q.  B.  638,  C.  A.  Where  the  hiring  agreement  is 
not  a  bill  of  sale,  neither  is  a  mortgage  to  C.  by  A.,  of  his  interest  therein. 
Ex  pte.  EawlitKjs,  22  Q.  B.  D.  193,  C.^A. 

Sub-mortgages  of  registered  bills  of  sale  do  not  fall  within  sect.  4,  ante, 
p.  1192,  but  within  sect.  10,  ante,  p.  1195,  and  do  not  therefore  require 
registration.     Ex  pte.  Turquarui,  14  Q.  B.  D.  636,  C.  A. 

The  exceptions  in  the  13.  of  S.  Act,  1878,  s.  4,  ante,  p.  1192,  relating  to 
bills  of  sale,  include  an  informal  agreement  for  a  marriage  settlement;  Wen- 
man  V.  Lyon,  (1891)  1  Q.  B.  634 ;"2  Q.  B.  192,  C.  A.;  and  an  assignment  of 
chattels,  after  marriage,  in  pursuance  of  a  covenant  is  a  marriage  settlement 
to  settle  after  acquired  property.  Ex  pte.  Clough.  (1904)  2  K.  B.  769,  C.  A. 
(no  decision  on  this  point  (1905)  A.  C.  442,  D.  P.)  ;  but  not  a  post-nuptial 
settlement  in  trustees  for  the  benefit  of  wife  and  children;  Fowler  v.  Foster, 
28  L.  J.,  Q.  B.  210;  Ashton  v.  BJackshaw,  L.  R.,  9  Eq.  510;  unless  made  in 
])iu'suance  of  ante-nuptial  articles,  for  in  such  case  the  articles  Ibrm  the  real 
settlement.  See  Wenman  v.  Li/on,  supjra.  The  exceptions  include  a  bill  of 
sale  of  a  ship,  even  though  neither  the  ship  nor  the  bill  of  sale  are  registerctl 
vuider  the  Merchant  Shipping  Act,  1894.  Union  Bank  of  London  v.  Ltnanton, 
.'5  C.  P.  D.  243,  C.  A.  See  also  Swainston  v.  Clay,  32  L.  J.,  Ch.  503.  So  a 
dumb  barge  propelled  by  oars ;  Qapp  v.  Bond,  19  Q.  B.  D.  200,  C.  A. ;  or  a 
hopper  barge.  See  Tlie  Mac,  7  P.  D.  126,  C.  A.  So  they  include  a  letter  of 
hyjiothecation,  given  in  the  ordinary  course  of  business,  iiee  Ex  pte.  Close 
and  other  cases  cited  ante,  p.  1198.  As  to  an  assignment  for  the  benefit  of 
creditors,  see  General  Furnishing,  &c.  Co.  v.  Venn,  2  H.  &  C.  153  ;  32  L.  J., 
Ex.  220;  Boldero  v.  L.  &  Westminster  Discount  Co.,  5  Ex.  D.  47  ;  Hadley  v. 
Beedon.  (1895)  1  Q.  B.  646.  It  is  to  be  observed  that  such  instruments  must 
now  be  registered  under  stat.  50  &  51  V.  c.  57,  post,  \)\\  1216,  1217. 

A  bill  of  sale  of  personal  property  in  Scotland,  to  which  country  the  act 
does  not  apply  (see  B.  of  S.  Act,  1878,  s.  24,  ante,  p.  1196),  is  not  within  the 
act.     Coote  v.  Jecks,  L.  Pv.,  13  Eq.  597. 

Under  the  B.  of  S.  Act,  1878,  ss.  4,  5,  7,  a  mortgage  of  freehold  lands  by 
its  owner  does  not  require  registration,  for  the  property  in  the  fixtures, 
including  "trade  machinery"  (see  sect.  5,  ante,  p.  1193),  passes  as  pai't  of  the 
freehold,  even  although  trade  machinery  is  in  terms  conveyed.  In  re  Yates, 
38  Ch.  D.  112,  C.  A. ;  ///  re  Brooke,  (181)4)  2  Ch.  600.  Where,  however,  the 
mortgage  gives  the  mortgagee  some  right  over  the  trade  machinery  which  he 
would  not  otherwise  have  had,  it  requires  registration.  Small  v.  National 
Provincial  Bank  of  England,  (1894)  1  Ch.  686. "  Under  the  B.  of  S.  Act,  1854, 
where  a  lessee  of  land  for  years,  the  absolute  owner  of  fixtures  thereon,  by 
way  of  mortgage,  sub-demised  the  land,  and  assigned  the  fixtures,  he  dealt 
with  them  in  their  character  as  fixtures  separate  from  the  ownersliip  of  the 
land,  and  the  deed  required  resistration.  Ilawtry  v.  Butlin,  L.  B.,  8  Q.  B. 
290;  Ex  pte.  Daglish,  L.  P.,  8  Ch.  1072;  Exjde.  Brown,  9  Ch.  D.  38!),  C.  A. 
The  test  was  whether  the  deed  gave  the  mortgagee  power  to  enter  and  sever 
the  fixtures  and  deal  with  them  se]>arately  ;  if  so,  the  deed  required  registra- 
tion; but,  if  it  merely  gave  him  the  use  of  the  fixtures  during  the  term,  it 
was  otherwise.  Ex  pte.  Barclay,  I..  P.,  9  Ch.  576  ;  Ex  pte.  Alexander,  4  Ch. 
J).  503.    See  also  Sotitliport,  etc.  Banking  Co.  v.  Thompson,  37  Ch.  D.  64,  C.  A. 
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So  in  tlie  case  of  a  freehold  mortgage, /oAhs  v.  TFajr,  (1899)  1  Ch,  3;j9.     The 

distinction  above  stated  ajiplics  under  tl)c  B.  of  S.  Act,  1878,  in  tlio  caKC  of 
trade  machinery ;  Smal/v.  NatiDUdl.  Pruvincial  Bank  of  EiKjhiml ;  In  n  Yads, 
nnfe,  p.  1200 ;  but  not,  it  seems,  in  any  other  case,  since  under  sect.  7,  n7i(f, 
p.  1193,  which  is  retrnsjicctivc  in  its  operaticin,  a  mortgage  witii  the  land,  nf 
fixtures,  not  hehvj.  trade  machinery,  does  not  now  require  registration.  S.  C, 
38  Ch,  D,  120,  jK-r  Cotton,  I^.J.  See  further  on  tliis  section  Ex  pte.  Moore  <t" 
Ifohinson''s  Banking  Co.,  11  Ch.  D.  379.  The  trade  machinery  excepted  by 
sect.  5,  ante,  p.  1193,  are  not  icrsonal  chattels  within  the  act  for  any  purpose. 
Ex  pte.  Byrne,  20  Q.  B.  P.  310,  C.  A. ;  Topham  v.  Greensuh  Olazed  Firebrick, 
Co.,  37  Ch.  D.  281.  An  equitable  mortgage  of  land  and  buildings  with 
fixtures,  by  deposit  of  deed  only,  is  governed  by  the  same  rules  as  a  mortgage 
by  deed.  Ex  pte.  Tweedy,  5  Ch.  D.  559.  The  undivided  share  of  a  partner- 
ship, part  of  the  property  of  which  includes  fixtures,  is  not  included  in  the 
term  fixtures.  Ex  pte.  Fletcher,  8  Ch.  D.  218.  See  further,  Ex  pte.  Brov:n, 
ante,  \\  1200. 

An  agreement  in  writing  between  A.  and  B.,  by  which  it  was  agreed  that 
B.  should  build  on  A.'s  land,  and  which  provided  that  all  materials  brought 
by  B.  on  the  land  should  become  the  pro]ierty  of  A.,  is  not  a  bill  of  sale  under 
the  B.  of  S.  Act,  1878,  s.  4.  Reen-i^  v.  Barlow,  12  Q.  B.  D.  43(j,  C.  A. ;  see 
also  Ex  pfe.  Newitt,  IG  Ch.  D.  522,  C.  A. ;  and  Morris  v.  Delobbel-Flipo, 
(1892)  2  Ch.  352.  But  it  is  otherwise  where  there  is  a  mortgage  by  B.  to  A. 
of  land  and  buildings  in  course  of  erection  thereon,  and  of  building  materials 
brought  thereon,  which  B.  covenanted  should  be  considered  as  part  of  the 
fee  simple  of  the  land,  with  a  licence  to  A.  to  enter  and  sell  the  materials  on 
default  of  payment  of  the  mortgage  money,  for  such  mortgage  is  a  bill  of  sale 
so  far  as  relates  to  the  materials.     Climption  v.  Coles,  23  Q.  B.  D.  465. 

An  agreement,  providing  that  an  agent  shall  be  covered  for  his  expenses  by 
the  stock  of  his  jiiincipaFs  <;cods  in  his  hands,  is  not  a  bill  of  sale.  Morris  v. 
Delobb'l-Flipo,  (1892)  2  Ch.  852. 

Growing  crops,  although  not  severed,  are  personal  chattels  within  the  B.  of 
S.  Act,  1878,  s.  4,  ante,  p.  1192,  where  they  arc  assigned  separately  from  the 
land  wheref)n  they  grow.     See  also  sect.  7,  ante,  p.  1193. 

By  the  B.  of  S.  Act,  1882.  s.  4,  ante,  p.  1196,  a  bill  of  sale  given  as  security 
for  money  must  have  a  schedule  containing  an  inventory  of  the  goods 
specifically  described  therein,  and  is  void,  except  as  against  the  grantor,  in 
respect  of  goods  not  so  specifically  described.  By  sect.  5,  ante,  p.  1196,  the  bill 
of  sale  is,  except  as  against  the  grantor,  void  as  to  any  goods  so  described,  not 
his  ]iroperty  at  the  time  of  execution  of  the  bill  of  sale ;  but  by  sect.  6,  ante, 
pp.  1196, 1197,  the  provisions  of  sects.  4,  5,  do  not  apply  (1)  to  growing  crops 
separately  charged,  or  (2)  to  fixtures  separately  assigned,  or  trade  machinery, 
(fee.,  used  on  tlie  land,  il'c,  in  substitution  for  like  fixtures,  &c.,  specifically 
described.  And  by  sect.  9  such  a  bill  of  sale  is  void — if  not  in  the  form 
given  by  the  schedule,  or  (sect.  12)  if  given  in  consideration  for  less  than  30/. 
Fide  post,  pp.  1211  et  srq. 

A  policy  of  life  assurance  is  a  chose  in  action.  Ex  ])te.  Ibbetson,  8  Ch.  D. 
519,  C.  A.  So  is  an  undivided  share  in  a  partnership.  EJx  pte.  Fletcher,  Id. 
218. 

The  construction  of  the  B.  of  S.  Act,  1878,  s.  4,  as  to  apparent  possession 
is,  "that  the  goods  shall  be  deemed  in  the  apparent  possession  of  the  vendor 
as  long  as  they  are  on  premises  occupied  by  him,  if  nothing  more  has  been 
done  to  them  than  the  mere  formal  taking  possession ; "  Gough  v.  Everard,  2 
H.  cK:  C.  1,  12;  32  L.  J.,  Ex.  210,  214,  ^w  Bramwell,  B.;  followed  in  Smith 
V.  Wall,  18  L.  T.  183,  H.  T.  1868,  Ex.;  if,  however,  the  vendee  have  taken 
actual  possession  of  the  goods,  and  they  no  longer  appear  to  be  in  the 
possession  of  the  vendor,  the  goods  are  not  within  sects.  -1,  8,  notwithstanding 
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they  reniaiu  on  premises,  &c.,  occupied  by  the  vendee.  S.  CC.  It  is  im- 
material tliat  the  grantee  has  taken  possession  by  means  that  would  j;erse 
have  been  a  fraudulent  preference.  Ex  pte.  Symmoyis,  14  Ch.  D.  693.  Tlie 
possession  may  be  taken,  among  other  ways,  by  packing  up  the  goods  for 
removal ;  Ex  pte.  Jay,  L.  E.,  9  Ch.  G97 ;  or  by  advertising  them  for  sale  as 
the  goods  of  the  grantor  sold  under  a  bill  of  sale.  Emanuel  \.  Bridger,  L.  E., 
9  Q.  B.  286  ;  Smith  v.  WaJJ,  ante,  p.  1201.  But,  it  is  not  sufficient  merely 
to  advertise  the  goods  for  sale,  although  the  advertisement  refers  to  a  solicitor 
for  particulars,  as  it  does  not  appear  that  the  sale  is  not  by  the  grantor 
himself.  Ex  pte.  Lewis,  L.  R.,  (3  Ch.  626.  And  a  demand  merely,  or  an 
unsuccessful  attempt  to  obtain  ])ossessiou,  does  not  take  the  goods  out  of  the 
act.  Ancona  v.  Rogers,  1  Ex.  D.  285.  Possession  of  a  bailee  is  possession 
of  his  bailor,  and  cannot  be  altered  by  a  demand  made  on  the  foi-mer.  S.  C. 
Sec  further  Ex  pte.  Fletcher,  5  Ch.  D.  809,  C.  A.  Nor  is  it  suflicient  to  obtain 
a  conditional  order  appointing  a  receiver,  until  the  condition  has  been  satisfied. 
Edwards  v.  Edwards,  2  Ch.  D.  291,  C.  A.  Where  a  man  is  sent  into 
possession,  and  remains  there  without  interfering  with  the  use  of  the  goods 
by  the  grantor,  this  is  a  mere  formal  possession  within  sect.  4.  Ex  pte. 
Hooman,  L.  R.  10  Eq.  63.  But,  where  the  sheriff  is  in  possession  of  the 
goods  in  the  ordinary  way,  under  an  execution,  they  cease  to  be  in  the 
apparent  possession  of  the  execution  debtor.  Ex  pte.  Saffcry,  16  Ch.  D.  668, 
C.  A.  The  occupation  of  the  grantor,  intended  by  the  section,  is  an  actual 
de  facto  occupation  :  a  constructive  occupation  is  insufficient.  Robinson  v, 
JBriggs,  L.  E.,  6  Ex.  1.  Wliere  a  wife  buys  of  her  husband  the  furniture  in 
the  house  in  which  she  is  living  with  him,  and  they  continue  living  there  as 
before,  the  possession  follows  the  title,  and  is  that  of  the  wife.  Ramsaif  v. 
Margrett,  (1894)  2  Q.  B.  18,  C.  A.  ;  sec  Anton iadi  v.  Smith,  (1901)  2  K.  B. 
589,  C.  A. 

A  bill  of  sale  of  goods,  followed  by  ojicn  delivery  and  possession,  Riercy  v. 
Humphreys,  17  L.  T.  456,  H.  T.  1868,  Stuart,  V.-C. ;  or,  of  goods  not  actuallj' 
in  the  possession  of  the  assignor  at  or  after  the  time  of  execution  of  process, 
Minister  v.  Rrice,  1  F.  &  F.  686,  Wiiles,  J. ;  requires  no  registration  ;  unless 
given  as  security  for  money;  see  B.  of  S.  Act,  1882,  s.  8,  ante,  p.  1197. 

The  B.  of  S.  Act,  1878,  s.  6,  ante,  p.  1193,  expressly  excepts  a  mining 
lease.  And  such  lease  may  contain  a  power  to  distrain  for  rent  not  only  on 
the  mine  demised,  but  on  any  adjoining  or  neighbouring  collieries.  Lee  v. 
Roundwood  Colliery  Co.,  (1897)  1  Ch.  373.  So  it  does  not  avoid  the  ordinary 
attornment  clause  in  a  mortgage  of  land,  so  as  to  destroy  the  relation  of  land- 
lord and  tenant  thereby  created  between  the  mortgagee  and  mortgagor; 
Mumford  v.  Collier,  25  Q.  B.  ]).  279 ;  but  so  far  as  it  gives  the  mortgagee  a 
power  of  distress  as  security  for  the  payment  of  interest  in  arrear,  it  is  to  be 
deemed  a  bill  of  sale.  S.  C. ;  Ex  pte.  Kennedy,  21  Q.  B.  D.  384,  C.  A.  'J'he 
proviso  apphes  only  where  the  mortgagee  has  taken  actual  iwssession  of  the 
premises  and  has  subsequently  demised  them  to  the  mortgagor,  and  ijot  to  a 
case  where  the  demise  has  been  created  by  the  mortgage  deed  itself.  S.  C. ; 
Green  v.  Marsh,  (1892)  2  Q.  B.  330,  C.  A.  Nor  is  it'suflicient  that  the  terms 
of  attornment  sliould  have  been  modified  by  a  subsequent  letter  from  the 
mortgafror  to  the  mortgagee.     S.  C. 

The  B.  of  S.  Act,  1878,  s.  8,  ante,  p.  1194,  and  the  B.  of  S.  Act,  1882,  s.  8, 
(imte,  p.  1197,  require  that  the  bill  of  sale  shall  be  duly  attested  and  registered. 
The  attestation  of  bills  of  sale  midcr  the  H.  of  S.  Act,  1878,  is  regulated  by 
sect.  10  (1),  ante,  p.  1194,  and  that  under  the  B.  of  S.  Act,  1882,  by  sect.  10, 
ante,  p.  1198.  The  registration  is  regulated  by  the  B.  of  S.  Act,  1878,  s.  10  (2), 
ante,  p.  1194,  and  the  decisions  thereon  are  collected, /wsi,  pp.  1205  et  seq. 
Sect.  8  of  each  act  also  enacts  that  the  bill  of  sale  shall  set  forth  tlie  considera- 
tion for  which  it  was  given.     The  consideration  to  be  stated,  is  the  sum  thea 
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ailvanccil  to  the  c^rautor,  ami  not  necessarily  the  ainoinit  the  bill  of  sale  wa^ 
f^iven   to  secure.     Ex  pte.  Cliiininur,   IG  Oil.  D.  2(i0,  C.  A.     'I'hus,  wiicrc,  in 
addition  to  a  present  advance,  the  bill  of  sale  is  given  to  secure  a  sum  advanced 
under  a  prior  mortgage,  it  is  not  necessary  that  the  latter  sum  should  be 
correctly  stated.     S.  0.     It  is  sufficient  to  state  the  consideration,  at  it  would 
yiroperly  iiave  been  stated,  independently  of  the  act;  and  it  is  not  necessary 
to  state  a  collateral  agreement   between  the  grantor  and  grantee  as  to  its 
application,  e.g.,  in  payment  of  a  ]ireviously  existing  debt  from  the  ^'ranter  to 
the  grantee.     Ex  pte.  Xaliannl  Mirai utile  Dank,  15  Ch.  D.  A'l,  C.  A.;  Eo: 
pte.  JivUand,  '11  Ch.  D.  548,  C.  A. ;  Ex  pte.  Challinur,  supra,  explained  in 
Ex  pte.  Ralph,  19  Ch.  D.  98,  C.  A. ;  and  Ex  pte.  Firth,  Id.  419,  C.  A.     See 
also  ThoriKi!^  v.  Scarles,  (1891)  2  Q.  B.  408,  C.  A.     So,  moneys  paid  at  the 
request  of  the  grantor  may,  in  the  absence  of  rnuhi  fides,  be  stated  to  be  jiaid 
to  him.     llnmlyn  v.  Betteley,  5  C.  P.  D.  327.     See  also  Ex  pte.  Hunt,  13 
Q.  B.  D.  3().     It  is  sufficient  if  it  appear  from  the  terms  of  the  instrument 
wliat  the  consideration  really  was.     Boberts  v.  Boberts,  Id.  794,  C.  A.     And 
it  is  not  necessary  that  the  money  stated  as  the  consideration  should  actually 
jiass,  an  allowance  in  account  is  sullii-icnt.     Credit  Co.  v.  Pott,  6  Q.  B.  D. 
295,  C.  A.;  Ex  pte.  Nelson,  W.  N.  1887,  p.  7,  C.   A.;  £x  pte.  Johnson,  26 
Ch.  D.  338,  C.  A.     But  where  the  grantor  owed  the  grantt-e  40/.,  who  then 
advanced  him  a  further  50/.,  on  the  terms  that  a  l)ill  of  sale  should  be  given 
ior  both  amounts,  and  the  consideration  was  therein  stated  to  be  "the  sum  of 
90/.  now  due  and  owing,"  this  was  held  to  be  untrue.     Dacics  v.  Jenkins, 
(1900)  1  Q.  B.  133.     So  where  ]iart  of  the  advance,  stated  in  the  bill  of  sale 
as  tiie  consideration  tlierefor,  is  retained  by  the  grantee  for  sums  not  due  Irom 
the  debtor,  at  the  time  of  the  execution  thereof,  e.g.,  for  interest,  or  costs,  or 
other  expenses  inciured  in  the  preparation  of  the  bill  of  sale,  so  that  the  state- 
ment as  to  the  amount  of  the  advance  is  a  mere  sham,  sect.  8  is  not  satisfied. 
ihuuiUon  v.  Chaine,  7  Q.  B.  D.  319  C.  A.;  Ex  pte.  Charing  Cross, &c.  Bank, 
1()  Ch.  D.  35,  C.  A. ;  Ex  pte.  Firth,  supra ;  Bichardson  v.  Harris,  22  Q.  B.  D. 
268,  C.  A.     But  the  payment  of  costs  out  of  the  money  actually  advanced 
will  not  avoid  the  transaction,  where  it  has  not  been  made  in  ])ursuance  of  an 
agreement  antecedent  to  the  bill.     Saunders  v.  White,  (1901)  1  K.  B.  70.    No 
opinion  on  this  point  was  exj)ressed  in  S.  C.  (1902)  1  K.  B.  472,  C.  A.     An 
agreement  to  paj^a  sum  of  money  at  a  future  date,  is  not  sufficiently  described 
as  a  sum  ])aid  at  or  before  tlie  execution  of  the  deed.     Fx  pte.  Bolph,  supra. 
So  the  surrender  of  a  i)romissory  note  for  1(V.,  payable  by  the  grantor  to  the 
grantee,  by  instalments  not  due,  cannot  be  treated  as  a  cash  jiayuient  of  16/. 
Barlow  v.  Bland,  (1897)  1  Q.  B.  125,  C.  A.     It  is  not  sufficient  that  the 
receipt  at  the  foot  of  the  deed  should  explain  the  transaction.     Fx  pte.  Charing 
Cross,  tt'c.  Bank,  supra.     So  a  bill  of  sale  is  void  if  it  do  not  on  its  face  show 
the  real  agreement,  but  is  dependent  for  its  ellect  on  some  other  document. 
Sharp  V.  Brown,  38  Ch,  1).  427.     But  a  prior  agreement  that  the  money, 
which  was  in  fact  paid  by  the  grantee  E.,  should  be  in  part  applied  by  the 
grantor,  W.,  to  tlie  retirement  of  a  promissory  note  then  current,  on  which 
E.  and  W.  were  botli  liable,  need  not  be  stated.     Fx  pte.  Fi/no7i,  (1900) 
1  Q.  B.  !i6.     Where  a  bill  of  sale  executed  to  secure  an  actual  advance  of 
1,500/.  was  fouml  to  bo  void  owing  to  some  of  its  clauses,  and  a  new  bill^  of 
sale  was  four  days  afterwards  made  in  substitution  therefor,  the  consideration 
of  the  latter  was  held  to  be  truly  stated  as  "  1,500/.  now  paid."     Fx  pte. 
Allam,   14  Q.  B.  D.  43.     See  Fx  pte.   Tweedale,  (1892)  2  Q.  B.  216.     A 
collateral  agreement  not  to  re<jister  the  bill  of  sale  need  not  be  stated  therein. 
Ex  pte.  ropptrwell,  21  Ch.  D.  73,  C.  A.     The  B.  of  S.  Act,  1878,  s.  8,  applies 
to  absolute  bills  of  sale.     Tack  v.  Southern  Counties  Deposit  Bank,  42  Ch.  D. 
471,  C.  A. 

No  registration  is  necessary  under  the  B.  of  S.  Act,  1878,  s.  8,  or  the  B.  of 
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S.  Act.  1882,  s.  8,  ante,  pp.  1194,  1197,  where  goods  are  seized  under  aji.fa. 
within  7  clear  [see  B.  of  S.  Act,  1878,  p.  10  (2),  and  B.  of  S.  Act,  1882,  s.  8] 
days  after  the  making  of  the  bill  of  sale.  Marples  v.  Hartley,  3  E.  &  E.  610 ; , 
30  L.  J.,  Q.  B,  92.  And,  under  similar  circumstances,  imperlect  registration 
wHI  not  impair  its  effect.  Banbunj  v.  White,  2  H.  &'  C.  300;  32  L.  J.,  Ex. 
258.  An  unregistered  hill  of  sale  under  the  B.  of  S.  Act,  1878,  is  void  only 
as  against  ilie  persons  mentioned  in  sect.  8,  and  is  good  against  the  grantor. 
Davis  V.  Goodman,  5  C.  P.  D.  128,  C.  A.  But  a  bill  of  sale  under  the  B.  of 
S.  Act,  1882,  if  unregistered  is  altogether  void  by  sect.  8,  ante,  p.  1197. 

Under  the  B.  of  S.  Act,  1878,  the  grantee  of  an  unregistered  bill  of  sale  is 
allowed  in  bankruptcy,  as  against  the  grantor's  trustee,  a  charge  on  the  goods 
to  the  amount  of  prior  charges,  which  would  have  been  valid  against  the 
trustee,  and  which  have  been  jiaid  off  by  the  grantee,  as  in  the  case  of  an 
execution  on  the  goods ;  Ex  pte.  Mutton,  L.  R.,  14  Eq.  178  ;  or,  of  a  prior 
registered  bill  of  sale  thereon  ;  Ex  pte.  Harris,  L.  R.,  19  Eq.  253;  and  this 
principle  would  seem  to  apply  at  law.     See  Faivcett  v.  Fearne,  6  Q.  B.  20, 30. 

The  B.  of  S.  Act,  1878,  s.  8,  avoids  an  unregistered  bill  of  sale  as  against 
an  execution  creditor,  so  far  only  as  is  necessary  to  satisfy  the  execution. 
Ex  pte.  BJaiherg,  23  Ch.  D.  254,  C.  A.  Where,  therefore,  the  grantee  of  an 
unregistered  bill  of  sale  has  taken  possession  during  the  execution  and  before 
bankruptcy,  and  the  execution  is  avoided  by  bankruptcv,  the  title  of  the  holder 
of  the  bill  of  sale  becomes  effectual.  S.  C.  The  B.  of  S.  Act,  1882,  s.  8,  how- 
ever, avoids  altogether  a  bill  of  sale  given  as  security  for  money  unless  it  is 
registered.     See  Heseltine  v.  Simmons,  (1892)  2  Q.  B.  547,  ^o-'^^i^,  p.  1211. 

Under  the  B.  of  S.  Act,  1878,  s.  10,  ante,  p.  1194,  successive  registered  bills 
of  the  same  chattels  have  priority  in  the  order  of  their  dates  of  registration. 
Hence  the  grantee  of  a  registered  bill  of  sale  has  prioritj'  over  the  grantee, 
under  an  earlier  unregistered  bill;  C'onneUi/  v.  Steer,  7  Q.  B.  D.  520,  C.  A.; 
oven  although  the  latter  went  into  possession  under  his  bill  of  sale.  Lyons  v. 
7'ucker,  LLb'l'A. 

Where  goods,  formerly  belonging  to  A.,  are  by  an  unregistered  bill  of  sale 
vested  in  B.  as  trustee  for  C,  with  power  of  sale,  a  registered  liill  of  sate  by 
C,  with  B.'s  concurrence,  to  D.,  is  void  as  against  the  execution  creditor  of  A., 
who  had  remained  in  apparent  possession  of  the  goods.  Chapman  v.  Knight, 
5  C.  P.  D.  308. 

The  rights  of  the  execution  creditor  are  not  affected  by  notice  of  an  un- 
registered bill  of  sale.     Edwards  v.  Ediuards,  2  Ch.  D.  291,  C.  A. 

Where  A.  ife  B.  being  joint  tenants  of  chattels  give  a  bill  of  sale  of  them 
which  is  not  registered,  and  A.  alone  becomes  bankrujit,  the  bill  of  sale  is 
void  as  to  A.'s  moiety  only.     Ex  pte.  Broivn,  9  Ch.  D.  389,  C.  A. 

The  mortuagee  of  goods  under  a  registered  bill  of  sale  cannot  tack  a  prior 
mortgage  of  other  property  of  the  mortgagor,  so  as  to  defeat  an  execution 
creditor  who  has  seized  the  goods.     Chesivorth  v.  Hu7it,  5  C.  P.  D.  266. 

An  unregistered  bill  of  sale  given  by  a  company,  was  not  void  as  against 
the  liqiiidator  of  the  company  when  it  is  afterwards  wound  up.  In  re  Marine 
Mansions  Co.,  L.  R.,  4  Eq.  601.  Nor  is  it  so  under  the  J.  Act,  1875,  s.  10, 
ante,  p.  308.  See  In  re  Count  D'Epineuil,  20  Ch.  D.  217.  Nor  does  that 
section  make  an  unregistered  bill  of  sale  void  against  the  unsecured  creditors 
of  the  insolvent  estate  of  the  grantor.  S.  C.  See  further  ante,  p.  1162.  But 
under  the  B.  of  S.  Act,  1882,  s.  8,  ante,  p.  1197,  any  unregistered  bill  of  sale, 
given  as  security  for  money,  is  void  ;  AttenhorouqKs  case,  28  Ch.  D.  082  ;  even 
as  against  the  grantor.  Ex  jde.  I'arsons,  10  Q.  "P,.  D.  532,  545,  510,  per  C.  A. 
Registered  debentures  of  a  company  aie  not  wit  bin  the  1'.  of  S.  Acts,  rideptost, 
))p.  1214-5.  As  to  the  registration  of  mortgages,  i^c.,  under  63  &:  04  V.  c.  48, 
s.  14  (1),  created  by  a  Company  after  Jan.  1st,  1901,  vide  post,  p.  1215. 

The  B.  of  S.  Act,  1878,  s.  8,  avoids  bills  of  sale  as  to  goods  in  the  apparent 
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jiossessiun  (if  the  g;r;uitor  at  tlie  time  of  the.  tilin;^  nf  tlic  ]iotiliiiii  for  haiik- 
niptcy,  '"viifl  tlicre  is  no  relation  back  for  tlic  purpose  of  avoiding  the  bill  of 
sale;  and  by  sect.  20,  ante,  p.  1100,  goods  comprised  in  a  registered  bill 
of  sale  arc  not  within  the  rejnited  ownership  of  the  grantor  of  the  bill  of  sale. 
See  hereon,  Ex  pte.  Kahcn,  21  Ch.  D.  871.  But  these  sections  are  rejxjaled 
as  to  bills  of  sale  given  as  security  for  money,  vide  ante,  pp.  lliJfl,  1108,  and 
Ruch  bills  of  sale  are  void  if  unre;^istered,  under  B.  of  S.  Act,  1882,  s.  y.  The 
B.  of  S.  Acts  override  the  jirotecting  provisions  of  the  Bky.  Act,  1883,  s.  49. 
See  Ex  pte.  Attiratn;  5  Ch.  D.  27,  C.  A. 

Under  the  B.  of  S.  Act,  1878,  s.  9,  ante,  p.  llOi,  a  bill  of  sale  executed 
within  or  on  the  expiration  of  7  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale,  is  void  in  so  far  as  it  comprises  goods  in  the  prior 
bill  of  sale,  unless  the  second  bill  was  made  for  the  hon(i  fidi;  purpose  of 
correcting  a  material  error  in  the  prior  bill.  But  this  section  docs  not  avoid 
a  bill  of  sale  given  in  pursuance  of  a  prior  oral  agreement.  Ex  pte.  Hauxwell, 
23  Ch.  D.  626,  C.  A. 

Bills  of  sale  executed  on  or  after  Jan.  1st,  1879,  must  [sects.  8,  10  (1), 
ante,  p.  119-i]  have  been  attested  by  a  solicitor.  And  these  sections  are 
still  in  force  as  to  bills  of  sale  not  given  as  a  security  for  money.  Casson 
V.  Chm-chley,  53  L.  J.,  Q.  B.  335.  By  the  V>.  of  S.  Act,  1882,  s.  10,  ante, 
p.  1198,  this  provision  is,  however,  repealed  as  to  bills  of  sale  given  as 
security  for  money,  executed  on  or  after  Nov.  1st,  1882,  but  such  bills  must 
be  attested  by  one  or  more  credible  witnesses,  not  being  a  party  or  jiarties 

1  hereto.  Bills  of  sale  can  therefore  only  be  proved  bj'^  calling  the  attesting 
witness :  vide  ante,  p.  132 ;  or  by  means  of  an  office  copy  under  B.  of  S. 
Act,  1878,  s.  16,  ante,  p.  1196.  In  the  case  of  bills  of  sale  not  given  as 
security  for  money,  the  attestation  must  state  that  Ijcfore  the  execution  of 
the  bill  of  sale  the  effect  thereof  was  explained  to  the  grantor  by  the  attesting 
witness  ;  but  tlie  act  does  not  require  that  such  explanation  should,  in  fact, 
have  been  given.  Ex  pte.  National  Mercaidih'  Bank,  15  Ch.  D.  42,  C.  A. 
Where  the  grantee  is  a  solicitor,  attestation  by  him  is  insufficient :  Seal  v. 
Claridye,  7  Q.  B.  D.  516,  C.  A. ;  but  the  solicitor  of  the  grantee  may  attest. 
Prmrarden  v.  Roberts,  9  Q.  B.  D.  137.  As  to  bills  of  sale  executed  prior  to 
-Ian.  1st,  1879,  it  seems  there  is  no  occasion,  notwithstanding  the  terms 
of  the  B.  t)f  S.  Act,  1854,  s.  1,  for  a  bill  of  sale  to  be  attested ;  it  may,  there- 
fore, be  proved  without  calling  the  attesting  witness,  even  if  there  be  one ; 
I'ide  ante,  p.  132. 

The  registration  will  not  be  avoided  by  mcrcdy  clerical  errors  in  the  copy 
tiled,  which  could  not  mislead.  Ex  pte.  Kahen,  supra;  Sharp  v.  Brown, 
38  Ch.  D.  427  ;  and  blanks  may  be  sup])lied  by  reference  to  the  affidavit 
filed;    TJiomas  v.  Boherfs,  (1898)  1  Q.  B.  057;    Coates  v.  Moore,  (1903) 

2  K.  B.  140,  C.  A. 

The  B.  of  S.  Act,  1878,  s.  10  (2),  ante,  p.  1194,  requires  the  ori(/inal  bill 
of  sale  to  be  registered.  Hence  if  the  bill  be  destroyed  before  registration, 
registration  is  impossible,  and  the  bill  of  sale  will  be  void  under  the  circum- 
stances mentioned  in  sect.  8,  ante,  p.  1194,  or  under  the  B.  of  S.  Act,  1882, 
s.  8,  ante,  p.  1197.  It  also  requires  the  registration  of  every  schedule  or 
inventory  annexed  or  referred  to  in  the  bill  of  sale,  but  this  does  not  include 
that  of  a  catalogue  referred  to  in  the  schedule.  Daridson  v.  Carlton'  Bank, 
(1893)  1  Q.  B.  82,  C.  A. 

Tile  aflidavit  required  by  sect.  10  (2),  and  not  the  bill  only,  must  contain 
the  descrijttion  of  the  residence  and  occupation  of  the  grantor ;  Nation  v. 
EnfjlisJ,,  7  E.  c<^-  V,.  !i  I  ;  20  L.  J.,  Q.  V,.  101 :  and  also  of  tlie  attesting  witness ; 
Brodrich  v.  Scale,  L.  B.,  6  C.  P.  98;  and,  of  every  one,  if  more  than  one. 
Xlchohon  V.  Cooper,  27  L.  J.,  Ex.  393.  An  attesting  witness's  description  of 
himself  as  deponent  is  sufficient.     S.  C. ;   Foulgcr  v.  Taylor,  5  H.  v'C'  X.  20i  ; 


1206  Actions  against  Sheriffs. 

S.  C,  snh  noin.  Wilcoxon  v.  Searhy,  29  L.  J.,  Ex.  154  ;  Bluiberg  v.  Parke, 
10  Q.  B.  D.  90 ;  see  Ex  pte.  Lowenthcd,  L.  R.,  9  Ch.  324.  Where  the 
affidavit  refers  to  the  bill  of  sale,  any  deficiency  in  the  descriplions  may  be 
supplemented  thereby  ;  Jones  v.  Harris,  L.  R.,  7  Q.  B.  157 ;  Routh  v. 
Rouhlot,  1  E.  &  E.  850 ;  28  L.  J.,  Q.  B.  240 :  imless  the  one  coutradict  the 
other.  Murray  v.  Mackenzie,  L.  R.,  10  C.  P.  625.  And  if  the  aftidavit  do 
not  refer  to  the  bill  of  sale,  the  descri]ition  in  the  latter  cannot,  of  course, 
be  used  to  supplement  the  aftidavit.  Fickard  v.  Bretz,  5  H.  &  N.  9 ;  29 
L.  J.,  Ex.  18.  The  statute  does  not  expressly  provide  that  i  he  affidavit  shall 
state  the  name  of  the  grantor  :  if  his  real  name  is  stated,  it  is  no  objection 
to  the  registration  that  he  is  usually  known  by  another  name ;  Ex  pte. 
M'Battie^lO  Ch.  D.  398,  C.  A.;  Stokes  v.  Spencer,  (1900)  2  Q.  B.  483;  and 
the  bill  of  sale  is  not  avoitled  if  the  grantor's  name  be,  without  the  knowledge 
of  the  grantee,  intentiooally  misstated.  Downs  v.  Salmon,  20  Q.  B.  D.  775. 
Where  there  were  joint  grantors,  of  whom  A.  alone  was  bankrupt,  it  was 
sufficient,  under  the  15.  of  S.  Act,  1878,  if  the  aftidavit  was  correct  as  to  A. 
only.     Ex2)te.  PoppIeweU,  21  Ch.  1).  73,  C.  A. 

The  object  of  the  statute  is  to  reiiuire  the  residence  to  be  stated  so  fully, 
that  persons,  about  to  give  credit,  may  have  sufficient  information  to  guide 
them  as  to  the  identity  of  the  man  they  intend  to  trust,  and  consequently 
his  residence  should  be  described  with,  not  too  minute,  but  reasonable 
certainty  and  sufficiency.  Heiver  v.  Cox,  3  E.  &  E.  428,  433  ;  30  L.  J., 
Q.  B.  73,  75,  per  Wightman,  J. ;  Jones  v.  Harris,  sapra ;  Ex  pte.  31'Hattie, 
supra.  See  also  'fhorj)  v.  Browne,  L.  R.,  2  H.  L.  220  ;  and  Briggs  v.  Boss, 
L.  R.,  3  Q.  B.  268.  Thus,  where  the  grantor  resided  at  A.,  and  carried  ou 
business  there,  and  at  B.  and  C,  it  was  held  sufficient  to  state  his  residence 
at  A.  Qreenham  v.  Child,  24  Q.  B.  D.  29.  Where  the  residence  is 
sufficiently  stated,  an  erroneous  addition  thereto,  not  calculated  to  mislead, 
is  immaterial.  Hewer  v.  Cox,  supra ;  Blount  v.  Harris,  4  Q.  B.  D.  603. 
The  place  of  business  of  the  witness,  or  of  his  employer,  if  he  be  a  clerk,  is 
sufficient.  Attenhorouqh  v.  Thompson,  2  H.  &  N.  559;  27  L.  J.,  Ex. 
23  ;  Blackwcll  v.  England,  8  E.  &  B.  541  ;  27  L.  J.,  Q.  B.  124;  Simmons  v. 
Woodward,  (1892)  A.  C.  100,  D.  P.  "A  man  may  fairly  be  said  to  reside 
where  he  is  to  be  found  daily."  Ex  pie.  Bnull,  16  Ch.  D.  484,  487,  per 
Jamss,  L.J.  The  description  in  the  aftidavit  is  to  be  that  appropriate  at  the 
time  of  the  filing  of  the  bill  of  sale,  and  not  of  the  vwking.  Button  v. 
O'Neill,  4  C.  P.  D.  354,  C.  A.  Where  the  proper  description  had  changed 
between  those  two  periods,  the  affidavit  of  the  latter  description  was  held  to 
be  sufticient,  although  framed  in  the  present  tense.  S.  C.  See  Ex  pte. 
Kahcn,  21  Ch.  D.  871.  Sect.  10  (2)  also  requires  the  occupation  of  the 
grnntor  to  be  stated  in  order  that  he  may  be  identified.  Sharp  v.  Brown, 
38  Ch.  1).  427.  Wliere  ho  had  carried  on  the  occupation  of  a  contractor  and 
financial  agent,  it  was  held  that  he  was  properly  so  described,  although  not 
then  actively  engaged  in  such  business.  S.  C.  Where  the  grantor  was  a 
conmiercial  traveller  at  the  time  of  making  the  bill  of  sale,  it  was  held 
insufficient  to  describe  him  as  "  until  lately"  a  commercial  traveller.  Castle 
V.  Dorunton,  5  C.  P.  D.  56.  It  is  not  a  sufficient  description  of  the  occupa- 
tion of  tiie  assignor,  if  he  have  any  office  or  occupation,  to  term  him  simply 
"gentleman";  Allen  v.  Thompson,  1  II.  &  N.  15;  25  L.  J.,  Ex.  249; 
Adams  v.  Graham,  33  L.  J.,  Q.  15.  71  ;  Ex  pie.  Tfooman,  L.  R.,  10  Eq.  63; 
Brodrick  v.  Scale,,  ante,  p.  1205  ;  but,  if  termed  only  "gentleman,"  it  lies  on 
the  partv  impugning  the  bill  to  show  some  occupation  ;  Sutton  v.  Bath,  3 
H.  &  N."'382;  S.  ('.,  sub  nam.  Bath  v.  Sutton,  27  L.  J.,  Ex.  3S8;  Smith  v. 
Cheese,  1  C.  P.  D.  60;  a  ]ierson  who  has  never  had  an  occupation  ;  (/ra't/  v. 
Jones,  14  C.  B.,  N.  S.  743;  or,  who  is  out  of  employment;  S.  C. ;  L.  cfc 
Westmi7ister  Loan,  &c.,  Co.  v.  Chase,  12  C.  P>.,  N.  S.  730 ;  31  L.  J.,  C.  P. 


Jiilh  :>f  Salt  Ach,  1«7h,  Lshl'.  1207 

314  ;  Morewuud  v.  .S.  Yorkshire  Jii/.,  c&c.  Co., :',  H.  ifc  N.  7'J« ;  28  L.  J.,  Ex.  I  U  ; 
i^Sniith  V.  (.'hcfsc,  ante,  \>.  120(j ;  may  be  ko  desciibed.  Tlie  term  "  f^etitleinan  " 
is  nut  a  sullicieut  descriptiun  of  i\  solicitor's  clorli  ;  Jicaivs  v.  Ttuiianl,  29 
Ji.  J.,  Q.  ]>.  1«S ;  Brodrlch  v.  Scale,  ante,  p.  1205;  even  thoiij;li  he  had 
)iieviouslj'  been  a  solicitor;  'futon  v.  Sanoncr,  .'5  H.  die  Js.  2s0  ;  27  L.  J., 
Ex.  2'J3.  The  description  "  gentleniiin  of  no  occui)atiou "  in  sullicient, 
nltlioui;li  the  <i;rantor  is  a  dormant  ])artner  in  several  tirms.  Feast  v.  Robin- 
son, G3  L.  J.,  Ch.  o21.  A  Khipbroker  is  sulliciently  described  as  a  broker. 
GiKjen  V.  tiainpson,  4  F.  &  F.  974  ;  cor.  Ciianueli,  B.  So,  a  clerk  iti  the 
Admiralty,  as  a  "government  clerk."  Grant  v.  Shaw,  L.  \\.,  7  Q.  B.  700. 
Where  a  description  is  prima.  fa<'ie  sntHcient,  it  lies  on  the  person  seeking  to 
im|)U;4n  it,  to  show  that  the  party  or  witness  is  not  what  he  is  described. 
S.  C. ;  Sutton  v.  Bath,  ante,  p.  120G.  As  to  tlie  description  of  "  accountant," 
see  Jlrii/r/s  v.  Jioss,  ante,  ]).  120G,  and  Larchin  v.  N.  W.  Deposit  Bank, 
L.  W.,  b  Ex.  80;  L.  K.,  10  P^x.  04,  Ex.  Ch.  A  schoolmaster  is  insufficiently 
described  as  "  tutor."  Lee  v.  Turner,  20  Q.  P>.  D.  773.  The  description 
of  C.  B.,  "  as  wife  of  A.  B.,"  is  insufficient  if  C.  B.  have  any  occupation. 
Kemhle  v.  Addison,  (1900)  1  Q.  B.  430.  As  to  what  signatures  are  those  of 
nttestmg  witnesses  in  a  bill  of  sale  granted  bv  a  joint-stock  company,  see 
Shears  v.  Jacob,  L.  R.,  1  C.  P.  513,  and  Deffel  v.  White,  L.  K.,  2  C.  P. 
144,  cited  ante,  p.  134.  An  objection  as  to  the  sulliciency  of  the  affidavit 
must  be  taken  at  the  trial,  or  it  cannot  be  raised  afterwards.  Bath  v. 
Sutton,  27  Iv.  .1.,  Ex.  388.  It  is  sullicient  if  the  affidavit  describe  the 
residence  and  description  of  the  grantor,  to  the  *'  best  of  the  belief "  of  the 
deponent.  Roe  v.  Bradshaw,  L.  R.,  1  Ex.  lOG.  The  bill  of  sale  and  the 
affidavit  are  to  be  filed  at  the  same  time,  Orindell  v.  Brendan,  6  C.  B., 
N.  S.  (J98 ;  58  L.  J.,  C.  P.  333. 

In  the  case  of  bills  of  sale  not  given  as  security  for  mouey,  and  there- 
fore under  the  B.  of  S.  Act,  1878,  s.  10  (1),  vide  ante,  j).  1194,  the  affidavit 
must  state  that  the  attesting  solicitor  was  present  and  witnessed  the  duo 
execution  of  the  bill  of  sale;  it  is  insufficient  if  it  merely  verify  his 
signature  to  the  attestation  clause.  Ford  v.  Ki-ttle,  9  Q.  B.  D.  13'.),  (.).  A.; 
Sharpe  v.  Birch,  8  Q.  B.  D.  111.  It  need  not,  however,  state  that  the  bill 
of  sale  was  explained  to  the  grantor  by  the  attesting  witness.  Ex  pte. 
Bolland,  21  Ch.  D.  543,  C.  A. 

Under  Rules,  1883,  0.  xxxviii.  r,  16,  "  Xo  aflidavit  shall  be  sufficient  if 
sworn  before  the  solicitor  acting  for  the  i^arty  on  whose  behalf  the  affidavit 
is  to  be  used,  or  before  any  agent  or  correspondent  of  such  solicitor,  or 
before  the  party  himself."  R.  17:  "Any  affidavit  which  would  be  insuffi- 
cient if  sworn  before  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk,  or  jmrtner."  These  rules  apply  to  the  affidavit  required 
by  the  B.  of  S.  Acts,  and  unless  it  complies  with  these  the  registration  is 
void.  Baker  v.  Ambrose,  (189G)  2  Q.  B.  372.  The  commissioner  before 
whom  tlie  affidavit  was  sworn  need  not  describe  himself  as  such  in  the 
jurat.     E.r  j^te.  Johnson,  2G  Ch.  D.  338,  C.  A. 

The  B.  of  S.  Act,  1878,  ss.  8,  10  (2),  and  Id.,  1882,  s.  8,  a7ite,  p]).  1194, 
1197,  allows  7  clear  daya  for  registration,  and  sect.  22,  a7ite,  p.  1190,  provides 
that  if  the  registrar's  office  be  closed  on  the  la^t  day  for  registration, 
registration  on  the  next  day  on  which  the  office  is  open  shall  be  valid. 
'I  he  B.  ol  S.  Act,  1878,  s.  14,  ante,  p.  1195,  gives  power  to  a  judge  to  extend 
the  time  for  registration,  or  to  allow  the  correction  c)f  any  error  or  omission 
in  the  register,  provided  the  omission  or  error  was  accidental  or  due  to 
inadvertence. 

A  parol  agreement  for  defeasance,  enl'orceable  in  equity  and  not  exi.ressed 
in  the  bill  of  sale,  will  under  B.  (.f  S.  Act,  1878,  s.  10  (S),  ante,  \\  1195, 
render  void,  as  against  execution  creditors,  &c.,  the  bill  of  sale  in  respect  of 
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the  personal  chattels  comprised  therein.  Ex  lUe.  Southam,  L.  11.,  17  Eq. 
578.  Thus  an  oral  agreement,  made  prior  to  the  execution  of  the  bill  of  sale, 
that  the  grantee  shall  not  enforce  the  bill  of  sale  if  the  debt  for  which  it 
stands  security  is  paid  by  instalments,  avoids  it.  S.  C.  Sue  Ileseltine  v. 
Simmons,  (1892)  2  Q.  B.  547,  C.  A.,  2)ost,  p.  1211.  So  where  a  bill  of  sale 
was  given  to  secure  the  repayment  of  80Z.,  and  interest  thereon  at  30  per  cent., 
the  whole  being  repayable  by  equal  monthly  instalments  of  51.  Gs.on  specified 
days,  and  the  grantor  at  the  same  time  gave  a  separate  promissory  note, 
promising  to  pay  the  grantees  95?.  12s.  by  equal  monthly  instalments 
of  51.  6s.,  on  the  same  days,  until  951.  12s.  should  be  paid,  the  wliole 
to  become  payable  on  default  of  payment  of  any  instalment,  it  was  lield  that 
as  on  such  default,  and  payment  of  the  note  in  full,  the  grantees'  rights  under 
the  bill  of  sale  would  cease,  the  note  was  a  defeasance  thereof,  and  tlie  bill  of 
sale  was  therefore  void.  Counsell  v.  L.  &  Westminster  Loan,  &c.  Co.,  19 
Q.  B.  D.  512,  C.  A. ;  accord.  Edwards  v.  Marcus,  (1894:)  1  Q.  B.  587,  C.  A. ; 
see  also  Sharp  v.  Brown,  38  Ch.  D.  427.  The  note  is,  however,  good. 
Monetary  Advance  Co.  v.  Cater,  20  Q.  B.  D.  785.  It  is  immaterial  whether 
the  condition  or  defeasance  is  in  favour  of  the  grantor,  or  the  grantee. 
Ediuards  v.  Marcus,  supra,  explaining  Ex  pte.  Collins,  L.  R.,  10  Ch.  367, 
and  dissenting  fi'om  the  dictum  of  James,  L.J.,  Id.  p.  372,  therein.  The 
deposit  of  a  policy  of  insurance  as  collateral  security  without  any  written 
memorandum  does  not  constitute  a  condition  or  defeasance  of  the  bill  of  sale 
within  sect.  10  (3).  Carpe7iter  v.  Been,  23  Q.  B.  D.  566,  C.  A.  Nor  does  the 
written  guarantee  of  a  third  person.  Oakes  v.  Green,  23  T.  L.  R.  560.  Where 
the  grantee  under  the  bill  of  sale  is  trustee  for  a  third  person  in  no  way  con- 
nected with  the  grantor,  it  is  not  necessary  that  this  fact  should  be  disclosed  on 
the  bill  of  sale.  Eohinson  v.  Collingivood,  17  C.  B.,  N.  S.  777  ;  34  L.  J.,  C.  1'. 
18.  An  oral  agreement  that  the  grantor  of  a  bill  of  sale  should  pa^'  off  the 
amount  due  under  it  out  of  a  larger  advance  to  be  made  by  the  same  grantee 
under  a  second  bill  of  sale  on  tlie  same  goods  is  not  within  sect.  10  (3). 
Thomas  v.  Searles,  (1891)  2  Q.  B.  408,  C.  A.  As  to  a  condition  attempted 
to  be  imposed  by  the  grantee  after  the  execution  of  the  bill  of  sale,  see 
Linfoot  V.  Pockett,  (1895)  2  Ch.  835,  C.  A.  See  further  as  to  what  is  a 
condition,  &c.,  within  sect.  10  (3)  Ex  pte.  Collins,  sapra  ;  Ex  pte.  Popplewell, 
21  Ch.  D.  73,  C.  A.  Oral  evidence  is  admissible  to  prove  the  defeasance,  &c. 
Edwards  v.  Marcus,  supra,  following  In  re  Watson,  ante,  p.  1200. 

Sect.  10,  ante,  pp.  1194,  1195,  applies  to  absolute  bills  of  sale  as  well  as 
those  given  by  way  of  security  only,  so  that  their  priority  depends  on  the 
order  of  registration.  Tuck  v.  Southern  Counties  Beposit  Bank,  42  Ch.  D. 
471,  C.  A.  But  as  regards  bills  of  sale  given  as  security  for  money,  sub- 
sect.  1  is  replaced  by  the  B.  of  S.  Act,  1882,  s.  10,  ante,  p.  1198.  A  transfer 
or  assignment  by  the  grantee  of  a  registered  bill  of  sale  need  not  be  registered ; 
see  Borne  v.  Hughes,  6  Q.  B.  D.  G76,  C.  A.;  nor  a  meuiorandum  by  way  of 
equitable  sub-mortgage  given  by  him.  Ex  parte  Turquand,  14  Q.  B.  D. 
636,  C.  A. 

The  registration  becomes  void,  unless  renewed  every  five  years,  under 
sect.  11,  ante,  p.  1195.  The  affidavit  requiied  thereby  must  strictly  follow 
the  terms  of  the  section.  Ex  parte  Webster,  21  Ch.  D.  136,  C.  A.  Thus  tiie 
residence  of  the  grantee  must  be  stated  as  in  the  bill  of  sale,  although  there 
erroneously  stated.  S.  C.  If  the  registration  of  an  absolute  bill  of  sale 
has  lapsed,  the  grantee  can  make  a  good  title  to  the  goods  granted,  before 
any  of  the  persons  arise  against  whom  the  bill  of  sale  would  be  void  under 
sect.  8,  ante,  ]>.  1194  ;  and  this  title  is  not  disjilated  by  a  subsequent 
fi.fa.  against  the  grantor,  for  the  effect  of  the  bill  of  sale  has  become  entirely 
spent.  Antoniadi  v.  Smith,  (1901)  2  K.  B.  589,  C.  A.,  following  Cookson  v. 
JSwire,  9  Ap.  Ca.  653,  D.  F.     Where,  however,  the  bill  of  sale  has  been  given 
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as  a  security  for  money,  and  so  falls  under  the  Bills  of  Sale  Act,  1882,  it 
becomes  void  even,  as  between  grantor  and  grantee,  when  the  rejjistration  has 
lixpsuil.  Fcnton  v.  lilijthr,  2")  Q.  B.  L).  417.  And  in  the  case  of  snch  a  bill 
of  salt'  the  assignee  must  renew  the  registration  just  as  the  i>ri;^irial  grantee 
must  have  done.     Karct  v.  Kosher  Meat  tSwpphj  Assoc.,  2  Q.  B.  D.  'Ml. 

The  register  kept  under  sect.  12,  ante,  ]i.  ll'Jo,  is  a  public  book,  and  a 
certiticd  cojiy  is  evidence  <if  time  of  tiling  a  bill  of  sale,  and  therefore  of  the 
requisite  allidavit.  See  Cirindell  v.  Jirendon,  0  C.  B.,  N.  S.  098  ;  28  L.  J., 
C.  P.  33.'5 ;  Emiiiott  V.  Marchant,  3  Q.  B.  D.  555,  55H,  per  Lush,  J.  In 
Mason  v.  Wood,  1  ('.  P.  1).  G3,  however,  a  certificate  that  a  bill  of  sale  had 
been  lileJ,  was  held  insullicient  to  prove  that  tlie  aflidavit  had  been  file  1,  on 
the  grounii,  ajijiarently,  that  the  section  did  not  direct  the  officer  not  to  file 
the  bill  of  sale  without  the  affidavit.  See  further,  ante,  p.  43.  In  Emmott 
v.  Marchant,  supra,  it  was  held  that  a  ceitificate  that  the  bill  of  sale  had  been 
lilel,  did  nut  obviate  the  necessity  of  jiroducing  the  filed  copy  of  tiie  bill,  in 
order  to  prove  that  it  was  a  true  cojiy  of  the  bill  of  sale,  proved  to  have  been 
executed.  Having  regard  to  the  opinions  ex})re.ssed  in  these  cases,  it  will,  in 
order  to  jjrove  registration,  be  jirudent  to  ))roduce  an  ofiice  copy  of  the  bill  of 
sale  and  of  the  affidavit,  which,  by  sect.  IG,  ante,  \>.  119G,  are  evidence  thereof, 
and  of  the  fact  and  date  of  registration  as  shown  thereon.  The  affidavit 
could  also  be  i)roved  under  Rules,  1883,  0.  xxxvii.,  r.  4,  ante,  ]>.  97,  or  under 
14  &  15  V.  c.  99,  s.  14,  ante,  p.  101,  by  an  office  cojiy.  Bath  v.  Sutton,  27 
L.  J.,  Ex.  388. 

A  judge  can,  under  sect.  14,  ante,  p.  1195,  allow  the  amendment  of  such 
defects  only  as  apjiear  on  the  register;  thus,  where  the  affidavit  filed  under 
sect.  10  (2),  ante,  ]>.  1194,  omits  to  state  the  residence  and  description  of  the 
attesting  witness,  the  judge  cannot  allow  this  to  be  supplied  b}'  a  supple- 
mentary affidavit.  Crew  v.  Cummings,  20  Q.  B.  D.  535;  21  Id.  420,  C.  A. 
Nor  can  he  extend  the  time  for  registration  under  the  section,  so  as  to  defeat 
the  vested  title  of  an  execution  creditor.  S.  C,  in  C.  A. ;  or  of  a  trustee  in 
bankruptcy.     Ex  j,arte  Furher,  (1893)  2  Q.  15.  122,  C.  A. 

A  bill  (if  sale,  void  for  want  of  renewal  of  registration  at  the  commence- 
ment of  the  B.  of  S.  Act,  1878,  cannot  be  renewed  imder  sect.  14  {ante, 
]..  1194).  Askew  v.  Lewis,  10  Q.  P..  D.  477;  In  re  Emery,  21  Q.  B.  D. 
405,  C.  A. 

By  the  B.  of  S.  Act,  1882,  s,  3,  ante,  p.  1196,  this  act  applies  only  to  bills 
of  sale,  given  as  security  for  the  payment  of  money ;  hence  in  the  case  of  a 
bill  of  sale  given  by  way  of  absolute  tiansfer,  the  B.  of  S.  Act,  1878,  is  in 
force  in  its  entirety,  notwithstanding  the  B.  of  S.  x\ct,  1882,  ss.  10,  15, 
ante,  p.  1198.  Swift  v.  Fannell,  24  Ch.  D.  210;  Beeves  v.  BarJuiv, 
11  Q.  B.  1).  GIO ;  Casson  v.  Ohurchley,  53  L.  J.,  Q.  B.  D.  335.  And  by  sect.  3, 
the  protection  of  the  B.  of  S.  Act,  1878,  s.  20,  ante,  p.  119G,  is  preserved  in 
favour  of  the  grantee  of  a  bill  of  sale  registered  under  that  act,  so  long  as  the 
registration  is  subsisting.     Ex  parte  Izard,  23  Ch.  D.  409,  C.  A. 

Sect.  4,  ante,  )).  119G,  requires  an  inventory  of  the  chattels  cominised  in 
the  bill  of  sale,  which  inventory  must  specifically  describe  them  "as  is  usual 
in  such  inventories  as  are  usually  made  for  business  jmrposes  with  regard  to 
the  j)articular  subject-matter."  Witt  v.  Banner,  20  Q.  B.  D,  114,  118,  C.  A. ; 
Daridson  v.  Carlton  Bank,  (1893)  1  Q.  B.  82,  86,  87;  Bolerts  v.  Boherts,  13 
Q.  B.  D.  794,  C.  A.  The  description  "  household  furniture  and  ellects, 
implements  of  husbandry,"  S.  C. ;  or  "21  milch  cows,"  Carpenter  v.  Dee//, 
23  Q.  B.  1).  566,  C.  A.;  Davies  v.  Jenkins,  (1900)  1  Q.  B.  133 ;  or  "450 
oil  paintings  in  gilt  frames,  300  oil  paintings  unfranaed,"  Witt  v.  Ba)iner, 
supra,  is  insufficient.  Where  the  inventory  is  insufficient,  the  bill  of  sale 
is  void  (except  as  against  the  grantor),  but  so  far  as  regards  the  chattels 
not  so  described,  only ;  Boherts  v.  Boherts,  supra ;  for  sects.  4,  5,  avoid  so 
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much  of  the  schedule  to  the  bill  of  sale  only  as  is  imperfect.  See  Kelly  v. 
KeUond,  20  Q.  B.  D.  569,  574,  575,  per  Fry  and  Lopes,  L.JJ.  A  bill  of  sale 
is  not  void  on  the  ground  that  it  does  not  state  the  house  or  place  where  the 
goods  aie  situated.  Ex  pte.  Hill,  17  Q.  B.  D.  74.  In  order  to  succeed  on  the 
objection  that  tiie  inventory  is  insufficient,  the  objector  must  either  show 
that  from  the  nature  of  the  description,  or  in  the  ]mrticular  case,  the  goods 
cannot  be  identified.  Hickhij  v.  Greenwood,  25  Q.  B.  D.  277.  AVhere  the 
schedule  commenced,  "  The  whole  of  the  chattels  at  present  at  W.  Vicarage 
and  consisting  inter  alia  of  the  following,"  and  then  proceeded  to  specify  the 
furniture,  &c.,  in  each  room  in  the  house,  and  one  heading  was  as  follows, 
"  Study  :  1800  volumes  of  liooks  as  per  catalogue,"  and  there  was  an  existing 
catalogue  of  the  books  in  the  room,  it  was  held  that  the  books  were  "  specific- 
ally described,"  the  words  "  as  per  cat  alogue  "  not  being  restrictive.  Davidson 
v.  Carlton  Bank,  (1893)  1  Q.  B.  82,  C.  A. 

In  sect.  5,  ante,  p.  1196,  the  term  "true  owner"  means  the  legal  owner, 
irrespective  ( f  whether  he  is  also  the  equitable  owner,  or  only  trustee  for 
another.  Ex.  pte.  Williams,  (1892)  2  Q.  B.  591.  This  section  avoids  a  bill 
of  sale  of  goods  given  to  C.  as  a  security  for  money  by  A.,  who  had  p)reviously 
absolutely  assigned  the  same  goods  by  an  unregistered  bill  of  sale  to  B.  as  a 
gift,  for  A.  was  not  true  owner  of  the  goods  when  they  were  assigned  to  C. 
Tuck  V.  Southern  Counties  Deposit  Bank,  42  Ch.  D.  471,  ('.  A.  But  where 
the  first  bill  of  sale  was  by  way  of  security  only,  A  remains  the  true  owner, 
and  can  execute  a  subsequent  valid  bill  of  sale  of  the  same  goods.  Thomas 
V.  Searles,  (1891)  2  Q.  B.  408,  C.  A. 

In  sect.  6  (1),  ante,  p.  1196,  "growing  crops,  separately  assigned,"  means 
assigned  separately  from  the  land  on  which  they  are  growing,  and  a  bill  of 
sale  assigning  them  together  with  chattels  is  valid.  Roberts  v.  Boberts,  ante, 
p.  1209.  In  sect.  6  (2)  "  plant "  means  something  used  on  the  land  ;  horses 
used  as  cab-horses  are  not  within  it.  i-.  &  E.  Counties  Loan,  &c.  Co.  v. 
Creasey,  (1897)  1  Q.  B.  768,  C.  A. 

By  sect.  7,  ante,  p.  1197,  jiersonal  chattels  assigned  under  a  bill  of  sale,  given 
as  security  for  money,  can  be  seized  for  certain  enumerated  causes  only,  and 
for  the  breach  C'f  any  agreement  "  necessary  for  maintaining  the  security  ;  " 
if  it  give  licence  to  seize  on  any  other  grounds,  the  bill  of  sale  is  void  by 
sect.  9;  vide  ante,  ]i.  1197.  As  to  the  effect  of  sect.  7  on  the  grantee's  right 
of  possession,  see  Johnson  v.  Diprose,  (18913)  1  Q.  B.  512,  C.  A.  Where  the 
bill  of  sale  jirovides  that  the  debt  shall  be  repaj-able  by  monthly  instalments, 
the  grantee  maj^  seize  the  whole  of  the  goods  on  failure  to  pay  any  one 
instalment.     Ex  jjte.  Wool/e,  (1894)  1  Q.  B.  605. 

A  covenant  to  ]tay  premium  for  fire  insurance,  on  goods  comprised  in  the 
security,  and  to  ])roducc,  and  if  required,  deliver  the  receipt  to  the  grantee,  is 
nece^^sary  for  maintaining  the  security  within  sect.  7  (1).  Hammond  v. 
Hocking,  12  Q.  B.  D.  291.  There  is  no  failure  by  the  grantor,  without 
reasonable  excuse,  within  sect.  7  (4),  to  produce  his  last  receijjt  for  rent, 
when  the  landlord  has  not  required  ]iayment.  Ex  pte.  Wickens,  (1898)  1  Q.  B. 
543,  C.  A.  T'his  was  decided  irrespectively  of  the  fact  that  the  clause 
specifies  the  "  last  receipt  "  onlj%  not  tiie  "  I'eceipt  for  the  rent  which  last  fell 
due."  A  demand  to  send  the  receipt  by  ])0st  to  the  grantee  is  not  a  demand 
within  sect.  7  (4).  S.  C.  A  condition  that  on  failure  of  the  grantor  to 
insure,  the  grantee  may  insure,  and  the  premiums  and  intere^^t  therein  shall 
be  a  charge  on  the  ])ro]ierty,  is  valid.  Ex  pte.  Stanford,  17  Q.  B.  D.  259, 
(].  A. ;  (ioldstrom  v.  Tallerman,  18  Q.  B.  D.  1,  C.  A.  So  in  the  case  of  rent 
and  taxes,  assessments,  and  outgoings,  ])aid  l\y  the  grantee.  S.  C.  If,  how- 
ever, such  sums  are  recoveralile  by  .seizure  of  the  goods,  the  bill  of  sale  is 
void.  Bianchi  v.  Offord,  17  Q.  B.  D.  484;  Beal  and  Personal  Advance  Co. 
v.  Clears,  20  Q.  B.  D.  304,  C.  A.     As  to  the  effect  of  the  i)roviso  in  the 
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K-licdule  lorm,  auU;  i»|>.  IIIIT,  ll'J8,  n.,  in  (lualifyin^  the  i)ill  of  .sale  so  as  tu 
l)iing  it  witliiii  tlie  terms  of  yect.  7,  uide  post,  pp.  1l:13,  1214.  .Sect.  7  applies 
to  goods  seized  after  Nov.  1st,  188.;,  iiuder  a  bill  of  sale  executed  and  registered 
bolore  that  date.     Ex  pte.  Collon,  11  Q.  B.  D.  301. 

Sect.  8  retpdies  tiie  bill  of  .sale  to  be  attested  and  registered,  vide  ante, 
pp.  1205  et  si^q.,  and  also  to  set  forth  the  consideration  ;  as  to  the  statement 
of  the  consideration  tliereby  required,  vide  ante,  pp.  1202, 1203.  Where  tliis 
section  has  not  been  complied  with,  the  bill  of  sale  is  only  "void  in  respect 
of  tiie  personal  chattels  comprised  therein,"  any  covenant  remains  in  force. 
Jlcsi'llinr.  V.  ,Siiniiioiis,  (18!I2)  2  Q.  15.  5i7,  C.  A.  It  applies  where  the  bill 
of  sale  is  given  on  a  condition  not  stated  therein.     S.  C. 

Sect.  !)  avoids  any  instrument  given  as  a  security  for  money,  whicli  is  a 
liill  of  sale  within  the  I),  of  S.  Act,  1878,  s.  -i,  ante,  p.  ll!J2,  and  not  within 
the  15.  of  S.  Act,  1891,  s.  1,  an/e,  p.  1198;  unless  substantially  in  the  simple 
form  given  in  the  sciicdnle  to  the  act,  ante,  p.  1197,  n. ;  Davis  v.  Burton, 
infra  ;  IIiKjhes  v.  Little,  18  Q.  B.  D.  49J^,  C.  A. ;  Fnrber  v.  C<M,  Id.  494, 
C.  A. ;  even  although  its  terms  do  not  contravene  any  other  provisions  of  the 
act;  Melinite  v.  Striwjer,  13  Q.  B.  D.  392,  C.  A.;  and  although  its  nature 
is  such,  as  in  the  case  of  a  licence  to  seize  goods,  tliat  it  cannot  be  expressed 
in  the  schedule  form.  Ex  pte.  Parsons,  16  Q.  B.  1).  532,  C.  A.  See  Thomas 
v.  Kelly,  13  Ap.  Ca.  506,  511,  per  Ld.  Halsbury,  C.  Thus  a  bill  of  sale 
given  by  two  grantors  not  jointly  interested  in  any  of  the  goods,  but  each 
owning  a  part  in  severalty  is  void.  Saunders  v.  W/iite,  (1902)  1  K.  B.  472, 
C.  A.  The  omission  of  the  addrtss  of  the  grantee  is  Altai.  Altree  v.  Altree, 
(1898)  2  Q.  B.  267.  Where  a  bill  of  sale  is  expressed  to  be  "between  H. 
of  the  one  part,  and  the  Discount  Bank  of  London,  6,  Duncannon  Street,  &c. 
(of  which  said  bank,  L.  S.  of  the  same  place  is  the  sole  proprietor),  of  the 
other  j)art,"  this  is  a  sufiicient  description  of  the  name  ot'  the  grantee. 
Simmons  v.  Woodward,  (1892)  A.  C.  100,  D.  P.  A  bill  of  sale  need  not 
state  the  actual  residence  or  place  of  business  of  the  grantor;  the  insertion, 
after  his  name,  of  the  address  of  his  club  where  letters  Avould  reach  him,  is 
sullicient.  Dokini  v.  Dolcini,  (1895)  1  Q.  B.  898.  But  a  bill  of  sale  is 
void  unless  the  address  and  description  of  the  attesting  witness  are  stated 
thereon;  J'arsoiis  v.  Brand;  Coulsun  v.  Dickson,  25  Q.  B.  D.  110,  C.  A.; 
even  although  he  has  no  occupation.  Sims  v.  Trollope,  (1S97)  1  Q.  B.  24, 
C.  A.  But  where  the  execution  by  two  grantors  was  attested  in  separate 
clauses,  by  the  same  witness,  who  signed  his  name,  and  stated  his  address  and 
description  in  the  first  clause,  and  signed  his  name  only  in  the  second,  and 
it  clearly  appeared  that  the  signatures  were  by  the  same  person,  the  attesta- 
tion was  held  sullicient.  Bird  v.  Davey,  (1891)  1  Q.  B.  29,  C.  A.  A  bill 
of  sale,  void  under  sect.  9,  is  void  altogether,  even  as  to  covenants  for  repay- 
ment of  principal  and  interest.  Davies  v.  Rees,  17  Q.  B.  D.  408,  C.  A. 
Where  its  schedule  com])rises  chattels  real  as  well  as  personal  chattels,  the 
bill  of  sale  is  void  as  to  the  latter  by  reason  of  sect.  9.  Cochrane  v.  Entwistle, 
25  Q.  B.  D.  116,  C.  A.  But  if  the  security  be  severable,  it  is  good  as  to  the 
chattels  real.  Ex  pte.  Byrne,  20  Q.  B.  L).  310,  C.  A.  See  also  Ex  pte. 
Mason,  (1895)  1  Q.  B.  333,  0.  A.  A  bill  of  sale  is  not  void  under  sect.  9 
by  reason  of  the  consideration  being  untruly  stated ;  TIeseltine  v.  Simmons, 
supra ;  nor  by  reason  of  the  non-statement  of  a  collateral  agreement  that  the 
bill  of  .sale  should  not  be  enforced  until  certain  other  securities  had  been 
exhausted.  S.  C.  Such  agreement  is  not  a  "defeasance  ''  within  the  meaning 
of  the  schedule,  S.  C. ;  and  is  valid  though  not  in  writing.     S.  (J. 

The  form  given  in  the  schedule  requires  that  a  receipt  of  the  advance  made, 
should  be  acknowledged  therein.  Bavies  v.  Jenkins,  (1900)  I  Q.  B.  133: 
and  that  redemption  should  be  on  payment  of  a  tixed  sum,  and  rateable 
interest  thereon  ;   Davis  v.  Burton,  10  Q.  B.  D.  414;  11  Q.  B.  D.  537,  C.  A.; 
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and  the  bill  of  sale  must  show  the  rate  of  interest  chargeable ;  Blankenstein 
V.  Rohertson,  24  Q.  B.  D.  543 ;  but  not  necessarily  its  amount.  Ilaslewood 
V.  Consolidated  Credit  Co.,  25  Q.  B.  D.  555,  C.  A.  A  bill  of  sale  to  secure 
300?.  advanced,  and  180?.  capitalized  interest,  at  the  rate  of  60  per  cent,  per 
aumnn,  together  480?.,  by  instalments,  with  a  jiroviso  that  on  breach  of  the 
covenants  all  the  moneys  thereby  secured  should  immediately  become  jjayable 
is  therefore  void.  Davis  v.  Burton,  ante,  p.  1211 ;  Myers  v.  Elliott,  16  Q.  B.  D. 
526,  C.  A.  It  is  sufficient  if  the  bill  state  the  rate  of  interest  per  £  per 
month ;  LuinJey  v.  Simmons,  34  Ch.  D.  698,  C.  A. ;  and  so  if  it  state  times 
of  payment  of  principal  and  interest  bj^  equal  monthly  payments  of  81.,  but 
in  default  in  any  payment  the  whole  principal  unpaid,  and  interest  due,  to 
become  payable  immediatelj".  S.  C.  So  where  a  bill  of  sale  provided  for 
the  repayment  of  500/.  and  interest  thereon,  at  the  rate  of  60  per  cent,  per 
annum,  and  the  grantor  agreed  to  pay  "  the  principal  sum  aforesaid,  together 
with  interest  then  due,  by  12  equal  monthly  payments  of  41/.  13s.  5d.  until 
the  whole  of  the  said  sum  and  interest  shall  be  fully  paid,"  and  that  in 
default  of  payment  of  any  "instalment"  then  the  grantor  would  pay  interest 
thereon  at  the  rate  aforesaid  when  such  instalment  should  become  due,  until 
full  payment  therefor,  it  was  held  valid  because  there  was  no  reservation  of 
interest  upon  interest,  the  word  "instalment"  relating  only  to  monthly  pay- 
ments of  principal.  Goldstrom  v.  Tallerman,  18  Q.  B.  D,  1,  C.  A. ;  Jlasel- 
ivood  V.  Consolidated  Credit.  Co.,  25  Q.  B.  D.  555,  C.  A. ;  Weardale  Coal  & 
Iron  Co.  V.  llodson,  (1894)  1  Q.  B.  598.  See  also  Edwards  v.  Marson,  (1891) 
1  Q.  B.  225,  C.  A.  It  is  sufficient  where  a  loan  of  500/.  is  stated  to  be  paid 
oft'  "by  monthly  j)ayments  of  30?.,"  although  the  last  instalment  will  only 
be  20?.  Simmons  v.  Woodivard,(lSd2)  A.  C.  100,  D.  P.  'J'he  principal  may 
be  payable  in  one  sum  ;  Watkins  v.  Evans,  18  Q.  B.  D.  386,  C.  A. ;  or  by 
unequal  instalments.  Ex  pte.  RawUngs,  Id.  489,  0.  A.  So  the  principal 
and  interest  may  be  paid  together  by  equal  weekly  instalments  extending 
over  an  indefinite  period,  provided  interest  be  nut  reserved  on  the  instalments, 
if  not  duly  paid.  Ex  pte.  Hasluck,  (1894)  1  Q.  B.  444;  Linfoot  v.  I'ockett, 
(1895)  2  Ch.  835,  C.  A.  See  also  Mmirmand  v.  Le  Clair,  (1903)  2  K.  B.  216, 
where  the  instalment  was  defined  by  a  number  only  without  a  monetary 
denomination. 

A  bill  of  sale  is  void  if  it  contain  a  covenant  to  perform  the  covenants  of 
a  recited  indenture,  those  covenants  not  appearing  in  the  bill  of  sale.  Lee  v. 
Barnes,  17  Q.  B.  D.  77.  So  a  mortgage  by  one  bill  of  sale  to  four  mortgagees, 
conditioned  lor  seizure  on  default  of  payment  of  any  of  the  sums  secured  is 
void.  Melville  v.  Stringer,  ante,  p.  1211.  So  where  the  bill  of  sale  provided 
for  the  repayment  of  the  sum  advanced,  and  15?.  for  agreed  interest  and 
bonus.  Myers  v.  Elliott,  supra.  The  amount  secured  must  be  made  repay- 
able at  a  fixed  stipulated  time,  and  not  on  demand;  S.  C. ;  Iletlicrington  v. 
Groome,  13  Q.  B.  D.  789,  C.  A. ;  nor  within  a  certain  number  of  days  after 
demand ;  Sibley  v.  Higgs,  15  Q.  B.  D.  619  ;  nor  must  there  be  a  jjuwer  to 
tell  the  goods  on  seizure;  Jletherington  v.  Groome,  supra;  nor  must  the  bill 
of  sale  jiruvidc  that  the  purchaser  on  a  sale,  after  default  made,  shall  not  be 
bound  to  inquire  whether  such  default  has  been  made.  Bluiberg  v.  I'arsons, 
17  Q.  B.  1).  336;  Blaiherg  v.  Beckett,  18  Q.  B.  D.  96,  C.  A.  It  is,  however, 
sufficient  if  the  time  is  stated  when  payment  by  the  grantor  is  obligatory. 
Be  Braani  v.  Ford,  (1900)  1  Cli.  142,  C.  A,  Thus  a  covenant  to  pay  the 
principal  "on  or  before  "  a  certain  day,  is  good.     S.  C. 

A  bill  of  sale  containing  an  assignment  by  the  grantor  "as  beneficial 
owner,"  is  void,  because  under  it  the  grantor  might  by  virtue  of  the  Con- 
veyancing, &c.  Act,  1881,  ss.  2,  7,  seize  immediately  on  default.  Ex  pte. 
Stanford,  17  Q.  B.  1).  259,  C.  A.  But  the  power  of  sale  given  by  Jd.  s.  19, 
does  not  ajiply  to  a  bill  of  sale  in  the  form  given  in  the  schedule  to  the  B.  of 
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S.  Act,  18S2.  Calt'rrl  v.  'JliomaH,  19  Q.  15.  I).  204,  C.  A.,  overruling  lli.; 
dicta  (viitra,  in  Walkijis  v.  Evans,  18  Q.  B.  D.  88(),  C.  A.,  and  la  re  Moiritt, 
Id.  222,  C.  A.  A  bill  of  sale  is  not  invalidated  by  a  provision  that  the  i)o\vcr 
of  sale  conferred  on  the  mortgagees  by  the  Conveyancing,  &c.  Act,  1881, 
shall  be  exercisable  by  them  in  every  respect  as  if  sect.  20  of  that  act  had 
not  been  enacted.  S.  C.  Nor  by  a  power  to  l)icak  open  doors  or  windows 
of  premises  where  the  goods  may  be  lor  the  purpose  of  their  seizure.  S.  C 
Nor  by  declaration  of  trusts  of  the  moneys  produced  by  the  sale  of  the  goods, 
the  trusts  being  similar  to  such  as  would  have  been  implied.  Ex  ptc.  Baw- 
iings,  18  Q.  H.  D.  481),  C.  A.  But  it  is  otherwise  if  the  trusts  be  nut  sucli 
as  would  have  been  implied,  e.g.,  that  tlie  grantees  should  be  entitled  to 
deduct  their  full  charges  and  comnussion  as  auctioneers  conducting  the  sale 
on  behalf  of  the  grantor ;  Ftirber  v.  Cohh,  Id.  494,  C.  A.,  or  to  deduct  "  the 
expenses  attending  such  sale  or  otherwise  incurred  in  relation  to  this  security." 
Calvert  V,  T/winas,  supra. 

Tiie  bill  of  sale  is  valid  if  substantially  in  the  schedule  form.  Roberts 
V.  Iioberts,  lo  Q.  B.  ]).  79 1  :  Consolidated  Credit,  c&c.  Co.  v.  Oosney,  16 
Q.  B.  D.  24.  And  a  bill  of  sale  which  has  the  precise  legal  effect  of  the 
statutory  form,  and  the  variance  therefrom  is  not  calculated  reasonably  to 
deceive,  is  "  in  accordance  "  therewith,  and  therefore  valid.  Ex  pte.  Stanford, 
and  Weardah  Coal&  Iron  Co.  v.  llodson.  ante,  p.  1212.  See  TJwmas  v.  Kelly, 
13  Ap.  Ca.  506,  519,  520,  per  Ld.  Macnaghten. 

A  covenant  for  further  assurance  may  be  inserted  as  a  provision  fur 
maintenance  of  the  security.  Ex  pte.  liawlinf/s,  supra.  So  is  the  reservation 
of  a  right  to  retain  costs  pro[)erly  incurred  in  defending  and  maintaining  the 
security.  Lnmley  v.  Simmons,  ante,  p.  1212.  But  it  would  seem  that  a 
clause  that,  on  default  of  payment,  the  grantee  may  take  the  goods  at  a 
valuation  avoids  the  bill  of  sale.  Lyon  v.  Morris,  19  Q.  B.  D.  139.  So  does 
a  covenant  by  the  grantor  to  pay  all  interest  on  mortgages,  if  any,  on  the 
premises  on  which  the  goods  may  be  ;  Watson  v.  Strickland,  19  Q.  B.  D.  391, 
C.  A. ;  or  that  the  grantee  may  retain  the  bill  of  sale  when  satisfied,  and  give 
a  receipt  in  full  only  to  the  grantor.  S.  C.  A  power  in  a  bill  of  sale  of 
household  furniture  to  sell  and  retain  out  of  the  sale  money  the  cost  of  di^f- 
charging  incumbrances  on  the  pi-oj^erty,  and  of  seizing,  removing,  warehousing 
and  valuing  the  same  are  terms  for  the  "maintenance  of  the  secuiity  "  within 
the  meaning  of  the  schedule  form  ;  Consolidated  Credit,  &c.  Co.  v.  Cmsney, 
16  Q.  B.  D.  2  I,  and  Furber  v.  Cobb,  Ex  pte.  Bawlinys,  supra  ;  so  is  a  covenant 
to  replace  articles,  itc.  worn  out ;  Seed  v.  Bradley,  (1894)  1  Q.  B.  319,  C.  A. ; 
Coates  v.  Moore,  (1903)  2  K.  B.  140,  C.  A.;  such  a  covenant  will  not,  how- 
ever, be  implied.  See  Carpjtnfer  v.  Deen,  23  Q.  B.  D.  566,  C.  A.  Stipulations 
which  are  mere  surplusage,  and  do  not  empower  the  grantee  to  seize  for  the 
breach  of  them,  may  be  added  to  the  form.  Ex  pte.  Stanford,  ante,  p.  1212  ; 
Topley  v.  Corsbie,  20  Q.  B.  D.  350;  see  also  Ex  pte.  Rawlings,  supra;  and 
Cartwriijht  v.  Began,  post,  p.  1214. 

Under  sect.  9,  aw^e,  p.  1197,  a  bill  of  sale  given  as  security  for  the  payment 
of  money  is  void  if  it  gave  the  grantee  licence  to  seize,  on  grounds  other  than 
those  enumerated  in  sect.  7;  Davis  v.  Burton,  10  Q.  B.  D.  414 ;  11  Q.  B.  D. 
537,  C.  A. ;  e.g.,  if  the  grantor  shall  lail  to  produce  the  last  receipt  for  rent, 
when  demanded  by  the  grantee  "  in  writing  or  otherwise."'  S.  C.  Or  if  the 
grantor  shall  render  himself  liable  to  become  a  bankrupt,  or  "  shall  remove  or 
suffer  the  said  chattels  to  be  removed,"  omitting  tue  word  fraudulently. 
Ex  pte.  Bearce,  25  Ch,  D.  656.  The  proviso  at  the  end  of  the  form  will 
not,  it  seems,  prevent  a  bill  of  sale  from  being  void  on  account  of  a  clause 
containing  a  power  of  seizure,  not  allowc<l  by  sect.  7.  Furber  v.  Cobb, 
supra.  The  proviso  may,  however,  qualify  the  licence  to  seize  expressed 
in  the  bill  of  sale,  and  so  brint:  it  witlnn  the  terms  of  sect.  7.     Thus,  where 
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the  bill  of  sale  contained  a  licence  to  seize  on  non-production  of  the  ji;rantee's 
last  recipt  for  rent  only,  the  words  "  without  reasonable  excuse  ;  "  Weardalc 
Coal  &  Iron  Co.  v.  Eodson,  (1894)  1  Q.  B.  598,  C.  A.;  or  "  upon  demand  in 
writing"  ;  Cartivright  v.  Began,  (1895)  1  Q.  B.  900,  will  be  understood,  and 
the  bill  of  sale  thus  be  supported.  See  also  Ex  x<tc.  Ward,  (1899)  2  Q.  B.  517. 
It  is  sufficient  if  the  bill  of  sale  be  executed  at  the  end  of  the  annexed 
schedule.     Melville  v.  Stringer,  12  Q.  B.  D.  132. 

An  assignment  of  chattels  siiecificallj'  described  in  the  schedule  together 
with  "all  chattels  and  things  which  may  at  any  lime  during  the  continuance 
of  this  security  be  in  or  about  the  same  or  any  other  premises  of  the  mort- 
ga2,or  (to  which  the  said  chattels  or  things  or  any  part  thereof  may  have 
been  removed),  whether  brought  there  in  substitution  for  or  renewal  of,  or 
in  addition  to  the  things  thereby  assigned,"  is  void  altogether  under  sect.  9, 
because  not  in  accordance  with  the  form  thereby  provided.  Kelly  v.  Kellond, 
20  Q.  B,  D.  569,  C.  A. ;  affirm,  in  D.  P.,  sub  nom.  Thomas  v.  Kelly,  13  Ap, 
Ca.  506.  An  essential  condition  of  the  deed  is  that  there  should  be  "a 
present  assignment  of  goods  capable  of  specific  description."  Id.  512,  per 
Ld.  Halsbury,  C.  The  terms  of  the  deed  in  this  case  were  distinguished 
from  those  of  the  deed  in  Seed  v.  Bradley,  ante,  p.  1213,  ^jer  C  A.  An 
instrument  which,  although  not  a  bill  of  sale  within  the  B.  of  S.  Act,  1878, 
s.  4,  is,  by  Id.  s.  6,  "  deemed  to  be  a  bill  of  sale,"  is  not  within  sect.  9. 
Green  v.  Marsh,  (1892)  2  Q.  B.  330,  334,  j:>er  C.  A.  A  valid  bill  of  sale, 
given  as  security  for  money,  may  be  executed  under  a  power  of  attorney 
of  the  grantor.     FurnivaU  v.  Hudson,  (1893)  1  Ch.  335. 

By  the  B.  of  S.  Act,  1891,  s.  1,  ante,  p.  1198,  certain  instruments  hypothe- 
cating imported  goods  are  not  to  be  deemed  bills  of  sile  within  sect.  9. 

A  bill  of  sale  for  30?.,  of  which  15?.  is  payable  on  demand,  and  151. 
by  instalments,  is  not  void  under  sect.  12,  ante,  p.  1198,  if  30/.  be  bond 
fde  paid  by  the  grantee,  although  the  erantee,  at  the  grantor's  request, 
immediately  afterwards  demands  and  is  repaid  15/.,  there  being  no  evidence 
that  the  transaction  was  a  sham.     Davis  v.  Usher,  12  Q.  B.  D.  490. 

By  sect.  13,  ante,  p.  1198,  goods  seized  under  a  bill  of  sale  may  not  be 
removed  or  sold  until  aft»r  the  expiration  of  5  clear  days  from  the  day  they 
were  seized.  See  O^Neil  v.  City  &  Coimty  Finance  Co.,  17  Q.  B.  D.  234. 
The  section  is  for  the  beneiit  of  the  grantor  of  the  bill  of  sale  only,  and  a 
third  person  cannot  sue  the  grantee  for  breach  of  the  provision.  Tomlinson 
V.  Consolidated  Credit,  &c.  Co.,  24  Q.  B.  IX  135,  C.  A. 

Sect.  14,  ante,  p.  1198,  applies  only  where  a  distress  has  been  levied  for 
rates,  &c.,  and  not  to  an  execution  on  a  judgmeut  for  them.  Wimbledon 
Local  Board  v.  Underwood,  (1892)  1  Q.  B.  836. 

The  B.  of  S.  Act,  1878,  did  not  apply  to  the  debentures  of  a  company, 
registered  under  the  Companies  Act,  1862 ;  had  it  done  so,  the  B.  of  S.  Act, 
1882,  s.  17,  would  have  removed  them  from  its  operation.  Head  v.  Joannoa, 
25  Q.  B.  D.  300;  In  re  Standard  Manufacturing  Co.,  (1891)  1  Ch.  627, 
C.  A.  The  section  applies  to  all  incorporated  companies,  provision  fur 
the  registration  of  the  debentures  of  which  is  made  by  statute.  S.  C. ;  Levy 
V.  Abercorris  Slate,  &c.  Co.,  37  Ch.  D.  260.  Seciis,  in  the  case  of  companies 
where  no  such  provision  is  made.  Gt.  N.  By.  Co,  v.  Coal  Co-operative  Co., 
(1896)  1  Ch.  187.  A  debenture  in  sect.  17  "  means  a  document  which  either 
creates  a  debt  or  acknowledges  it."  Levy  v.  Abercorris  Slate  Co.,  supra ; 
Edmonds  v.  Blaine  Furnaces  Co.,  36  Ch.  D.  215.  It  need  not  consist  of 
more  than  one  document.  S.  CC.  Where  the  ])r()perty  of  a  company  was 
assigned  to  E.,  as  trustee  for  the  debenture  holders,  by  an  indenture  registered 
as  a  bill  of  sale,  and  P.  held  a  debenture  in  the  lorm  of  an  undertaking  by 
the  company,  to  pay  the  bearer  100/.,  subject  to  the  conditions  indorsed, 
one  of  which  was  that  the  holders  of  the  debenture  were  entitled  pari  passu 
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Ut  tlio  benefit  of  the;  indenture,  wlieieUy  tli(!  fieeliold  premises  of  tho  company 
and  the  machinery  and  fnrnitnie  <if  the  comi)any  in  or  about  tlie  Bame  were 
expressed  to  be  vested  in  trust  to  secure  the  jmynient  of  all  moneys  payable 
on  such  debentures.  It  was  held  tliat,  assnmiiiii  the  indenture  or  "covering 
deed"  to  be  void,  the  debenture  <^ave  a  valid  eiiuitable  cliar;^e  within  sect. 
17,  ante,  p.  1198.  Boss  v.  Arm;/  <t-  N<ir>/  Hotel  Co.,  ?,i  Cb.  D.  43,  C.  A. 
A  coverin^j;  doed  is  not  within  sect.  17  ;  see  Bii-hardsv.  Kidderminster,  (\.SSi&) 
2  Ch.  -12.  As  to  the  registration  of  the  debentures  of  a  company  now,  see 
the  Cos.  Act,  1900,  8.  14,  infra. 

Where,  under  a  bill  of  sale,  the  principal  and  interest  are  payable  liy  equal 
instalnuMits.  the  lender  may  insist  on  repayment  in  this  way ;  if,  however,  he 
realise  the  security,  he  is  entitled  to  interest  to  the  date  only  of  his  receiving 
the  principal.  llV.s^  v.  Diprose,  (1900)  1  Ch.  337,  339.  So  where  the  crnods 
are  sold  under  an  interpleader  order.  Forster  v.  Clowser,  (1897)  2  Q.  B. 
362,  C.  A. 

As  to  the  stamping  of  a  bill  of  sale,  vide  ante,  pp.  246,  262  et  seq. 

Mortgages  Charges,  &c.,  under  Companies  Act,  1890.]  By  the  Cos.  Act, 
1900,  (63  &;  64  V.  c.  48),  s.  14  (1).  "Every  mortgage  or  charge  created 
by  a  company  after"  Jan.  1st,  1901,  "and  being  either:  (a)  a  mortcage 
or  charge  for  the  jmrpose  of  securing  any  issue  of  debentures;  or  (b)  a 
mortgage  or  charge  on  uncalled  capital  of  the  company  ;  or  (c)  a  mortgage 
or  charge  created  or  evidenced  by  an  instrument  which,  if  executed  by  an 
individual,  would  require  registration  as  a  bill  of  sale;  or  (d)  a  Hoatiug 
charge  on  the  undertaking  or  projierty  of  the  company,  shall  so  far  as  any 
security  on  the  company's  pro]ierty  or  undertaking  is  thereby  conferred,  be 
void  against  the  liquidator  and  any  creditor  of  the  com])any,  unless  filed 
with  tiie  registrar  for  registration  in  manner  required  by  this  act  within  21 
days  after  the  date  of  its  creation  but  without  prejudice  to  any  contract  or 
obii'^ation  for  repaynient  of  the  money  therebv  secured."  See  Corahrook 
Brewer II  Co.  v.  Law  Dehnturc  Cor.,  (1904)  I  Ch.  103;  In  re  N.  De/ries  & 
Co.     Id.  37. 

(4)  "Provided  that  where  a  series  of  debentures  containing  any  charge  to 
the  benefit  of  which  the  debenture  holders  of  tiiat  series  are  entitled  2Kiri  jxissu 
is  created  by  a  company,  it  shall  be  sufiicient  to  enter  on  the  register: 
(a)  the  total  amount  secured  by  the  whole  series ;  and  (b)  the  dates  of  the 
resolutions  creating  the  series  and  of  the  covering  deed,  if  any,  by  which  the 
security  is  created  or  defined;  and  (c)  a  general  description  of  the  propertj' 
charged,  and  (d)  the  names  of  the  trustees,  if  any,  for  the  debenture  holders." 
See  In  re  Harrogate  Estates,  (1903)  1  Ch.  498.  Where  a  series  of  debentures 
was  created  in  1900,  and  some  of  them  were  issued  in  1900,  and  the  rest 
after  Jan.  1st,  1901,  no  registration  is  required.  In  re  Spiral  Globe,  (1902) 
2  Ch.  209. 

(6)  "  The  registrar  shall  give  a  certificate  under  his  hand  of  the  registration 
of  any  mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the 
amount  thereby  secured  (which  certificate  shall  be  conclusive  evidence  that 
the    requirements   of  this   section    as   to   registration   have   been   complied 

with),  ..." 

A  charge  "  is  a  floating  charge :  (1)  If  it  is  a  charge  on  a  class  of  assets  of 
a  company  present  and  fiituro  ;'  (2)  if  that  class  is  one  which,  in  the  ordinary 
course  of  "the  business  of  the  cunpany,  would  be  changing  from  time  to  time; 
and  (3)  if  vou  find  that  by  the  charge  it  is  contemplated  that,  until  some 
future  step'is  taken  by  or  on  behalf  of  those  interested  in  the  charge,  the 
company  may  carry  on  its  business  in  the  ordinary  way  as  far  as  concerns  the 
])articulai-  class  of  assets  I  am  dealins  with."  In  re  Yorkshire  Woolcomhei's' 
Assoc,  (1903)  2  Ch.  284,  295,  j^''''  liomer,  L.J. ;  aflirm  in  D.  P.  sub.  nam. 
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I/lingwurth  v.  Huiddsivortli,  (1904)  A.  C.  355.  !See  also  Government  StocJi., 
&c.  investment  Co.  v.  Manila  By.  Co.,  (1897)  A.  C.  81,  86,  |>ev  Ld.  Mac- 
nagliten.  As  to  the  issue  of  debentures  duly  registeied  in  pursuance  of  an 
unre2;istered  agreement,  see  In  re  Jackson  &  Bassford,  (1906)  2  Ch.  467. 

By  sect.  15,  a  judge  has  power  under  certain  circumstances  to  extend  the 
time  for  registration  or  to  order  an  omission  or  misstatement  of  any  particular 
with  respect  to  the  mortgage  or  charge  to  be  rectified,  on  such  terms  and  con- 
ditions as  seem  to  him  just  and  expedient.  See  In  re  Joplin  Brewery  Co., 
(1902)  1  Ch.  79;  In  re  Johnson  {I.C.)  &  Co.,  (1902)  2  Ch.  101,  C.  A. ;  In  re 
Anglo-Oriental  Carpet,  &c.  Co.,  (1903)  1  Ch.  914. 

Deeds  of  arrangement. ~\  The  Deeds  of  Arrangement  Act,  1887  (50  &  51 
V.  c.  57),  provides  for  the  registration  of  such  deeds  as  are  not  made  under 
the  bankrujitc}^  laws. 

By  sect.  4  (2.)  "  A  deed  of  arrangement "  .  .  .  "  shall  include  any  of  the 
following  instruments,  whether  under  seal  or  not,  made  by,  for,  or  in  respect 
of  the  affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally  (otherwise 
than  in  pursuance  of  the  law  for  the  time  being  in  force  relating  to  bank- 
ruptcy), that  is  to  say  : — (a)  an  assignment  of  property ;  (b)  a  deed  of  or 
agreement  for  a  composition ;  And  in  cases  where  creditors  of  a  debtor  obtain 
any  control  over  his  property  or  business :  (c)  a  deed  of  inspectorship  entered 
into  for  the  purpose  of  carr3'ing  on  or  winding  up  a  business  ;  (d)  a  letter  of 
licence  authorizing  the  debtor  or  any  other  person  to  manage,  carrj-  on, 
realize,  or  dispose  of  a  business,  with  a  view  to  the  payment  of  debts ;  and 
(e)  anj'  agreement  or  instrument  entered  into  for  the  purpose  of  carrying  on 
or  winding  up  the  debtor's  business,  or  authorizing  the  debtor  or  any  other 
]ierson  t  >  manage,  carrj^  on,  realize,  or  dispose  of  the  debtor's  business,  with  a 
view  to  the  payment  of  his  debts." 

B3'  sect.  5.  "  From  and  after  the  conunencement  of  this  Act  a  deed  01 
an-angement  to  which  this  Act  applies  sliall  be  void  unless  the  same  shall 
have  been  registered  uuder  this  Act  within  seven  clear  days  after  the  first 
execution  thereof  by  the  debtor  or  any  creditor,  or  if  it  is  executed  in  any 
2)lace  out  of  England  or  Ireland  respectively,  then  within  seven  clear  days 
after  the  time  at  which  it  would,  in  the  ordinary  course  of  post,  arrive  "in 
England  or  Ireland  respective!}-,  if  posted  within  one  week  after  the  execution 
thereof,  and  unless  the  same  shall  bear  such  ordinary  and  ad  valorem  stamp 
as  is  under  this  Act  provided." 

By  sect.  6.  "  The  registration  of  a  deed  of  arrangement  under  this  Act  shall 
be  effected  in  the  following  manner: — (1.)  A  true  copy  of  the  deed,  and  of 
every  schedule  or  inventory  thereto  annexed,  or  therein  referred  to,  shall  be 
presented  to  and  filed  with  tlie  registrar  within  seven  clear  days  after  the 
execution  of  the  said  deed  (in  like  manner  as  a  bill  of  sale  given  by  way  of 
security  for  the  payment  of  money  is  now  required  to  be  filed),"  vide  ante, 
p.  1194,  "together  with  an  affidavit  verifying  tiie  time  of  execution,  and  con- 
taining a  descrii)ti()n  of  the  residence  and  occupation  of  the  debtor,  and  of  the 
jjlace  or  jjlaces  where  his  business  is  carried  on,  and  an  affidavit  by  the  debtor 
stating  the  total  estimated  amount  of  j^rojierty  and  liabilities  inckided  under 
the  deed,  the  total  amount  of  the  composition  (if  anj-)  payable  thereunder, 
and  the  names  and  addresses  of  his  creditors;  (2.)  No  deed  shall  be  registered 
under  this  Act  unless  the  original  of  such  deed,  duly  stamjied  with  the  ])roper 
inland  revenue  duty,  and  in  addition  to  such  duty  a  stamp  denoting  a  duty 
computed  at  the  rate  of  Is.  for  every  100/.  or  fraction  of  100/.  of  the  swoiu 
value  of  the  ]jroperty  i)assing,  or  (where  no  projK'rty  ])asses  under  the  deed) 
the  amount  of  comiiositiou  payable  under  the  deed,  is  i)roduced  to  the 
registrar  at  the  time  of  such  registration." 

By  sect.  7,  the  registrar  shall  keep  a  register  wherein  shall  be  entered  au 
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abstract  of  the  coutents  of  every  det'cl  of  ariaDgenient  ri'^'istc-n^l  uiiik-r  tliis 
Act,  containing  certain  particulars. 

By  sect.  S  (1.)  'i'lie  registrar  of  bills  of  sale  shall  be  the  registrar  for  tiie 
purposes  of  tiiis  Act;  and  ('J.)  the  Bills  of  Sale  Department  of  the  Central 
(3flice  of  the  Supreme  Court  of  Judicature  shall  be  the  office  for  the  registra- 
tion of  deeds  of  arrangement. 

By  sect.  ;»,  the  court  or  a  judge  have  power  under  certain  circumstances  to 
extend  the  time  for  registration,  or  order  an  omission  or  mis-statement  to  bo 
supplied  or  rectified  by  the  insertion  in  the  register  of  the  true  name,  residence, 
or  description. 

By  sect.  10.  "When  the  time  for  registering  a  deed  of  arrangement  expires 
on  a  Sunday,  or  other  day  on  which  tlie  registration  olHce  is  closed,  the 
registration  shall  be  valid  if  made  on  the  next  following  day  on  which  the 
office  is  open." 

Sect.  11  provides  that  an  oilice  copy  ol',  or  extract  from,  any  deed  registered 
under  this  Act  may  be  obtained,  and  enacts  that  "any  copy  or  extract  pur- 
porting to  be  an  office  copy  or  extract  shall,  in  all  courts  and  before  all 
arbitrators  or  other  persons,  be  admitted  a^,  prima  facie  evidence  thereof,  and 
of  the  fact  and  date  of  registration  as  shown  thereon." 

By  sect.  17.  "Nothing  contained  in  tliis  Act  shall  be  construed  to  repeal  or 
shall  alVect  any  provision  of  the  law  for  the  time  being  in  force  in  relation  to 
bankruptcy,  or  shall  give  validity  to  any  deed  or  instrument  which  by  law  is 
an  act  of  bankruptcy,  or  void  or  voidable," 

By  sect.  18. — "(i.)  llules  for  carrying  this  Act  into  eflect  may  be  made, 
revoked,  and  altered  from  time  to  time  by  the  like  persons  and  in  the  like 
manner  in  which  rules  may  be  made  under  and  for  the  purix)ses  of  the  Supreme 
Court  of  Judicature  Acts,  187.'>  to  1884." 

By  sect.  19.  "In  tiiis  Act,  unless  the  context  otherwise  requires, — 'court 
or  a  judge '  means  the  High  Court  of  Justice  and  any  jirdge  thereof ;  '  creditors 
generally  '  includes  all  creditors  who  may  assent  or  take  the  benefit  of  a  deed 
of  arrangement;  'person'  includes  a  body  of  jiersons  corporate  or  unincor- 
porate  ;  '  prescribed  '  means  prescribed  by  rules  to  be  made  under  this  Act ; 
'  property '  has  the  same  meaning  as  the  same  exjtression  has  in  the  Bankruptcy 
Act,  1883  ;  '  rules '  includes  forms." 

By  a  deed  of  arrangement  a  debtor  assigned  all  his  property  to  trustees  for 
his  creditors'  benefit,  all  the  acceding  creditors  being  made  parties  thereto ;  it 
was  executed  by  the  debtor,  the  trustee,  and  one  creditor,  and  registered 
under  this  Act,  a  copy  of  the  deed  in  its  then  state  being  filed  ;  afterwards  six 
other  creditors  executed  the  deed.  It  was  held  that  such  execution  did  not 
alter  the  deed  so  as  to  alVect  it,  or  avoid  the  registration,  and  that  sect.  G  (1) 
was  satisfied  as  a  true  copy  of  the  deed  at  the  time  of  its  registration  had  been 
filed.  Ex  pte.  Milne,  'I'l  Q.  B.  J).  G85,  C.  A.  The  honest  omission  of  the 
name  and  address  of  a  creditor  fiom  the  debtor's  atlidavit  under  sect.  (3  (1) 
does  not  avoid  the  deed.  Maskeli/ne,  d'c.  v.  Sndfh,  (IDO.'I)  1  K.  B.  671,  C.  A. 
A  deed  of  assignment  for  specified  creditors  only,  without  an  option  to  other 
creditors  to  come  in,  is  not  within  the  act,  nor  requires  registration.  E.i-  pte. 
ISalaiaaii,  (I'J07)  '_'  K.  B.  170,  C.  A.  A  deed  of  assignment  by  a  foreign  debtor  D., 
for  the  benefit  of  his  creditors,  executed  in  the  country  of  his  domicil,  and 
valid  by  the  law  of  that  country,  of  D.'s  goods  in  this  country,  is  etVective 
here  witiiout  registration.  Dulaney  v.  J/e/v^,  ( I  DO  1 )  1  K.  B.  oSC.  As  to  proof 
of  the  registered  deed,  see  sects.  7,  11,  supra,  and  cases  cited  ante,  p.  120U, 
relating  to  bills  of  sale.  The  Act  does  not  ajii^ly  to  companies  registered 
under  the  Companies  Act,  I8fr_'.     Jn  re  lii/>i/s,  (lilO.".)  '_'  Ch.  oHO. 
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2.  Action  for  taking  goods  in  execution  without  'paying  rent  due. 

By  8  A.  c.  18  (c.  14,  Ruff.),  s.  1,  no  goods  or  chattels  in  or  upon  any 
messuage,  lands,  or  tenements  leased  for  life  or  lives,  term  of  years,  at  will  or 
otherwise,  shall  be  liable  to  be  taken  in  execution,  unless  the  party,  at  whose 
suit  the  execution  is  sued  out,  shall,  before  the  removal  of  such  goods  from 
off  the  premises,  pay  to  the  landlord,  or  his  bailiff,  all  such  sums  of  money 
as  are  due  for  rent  for  the  premises,  at  the  time  of  the  taking  of  the  goods, 
provided  the  said  arrears  of  rent  do  not  amount  to  more  than  one  year's 
rent;  and  in  case  the  arrears  shall  exceed  one  year's  rent,  then  the  party  at 
"whose  suit  the  execution  is  sued  out,  paying  the  landlord,  el'c.  one  year's 
rent,  may  proceed  to  execute  judgment;  and  the  sheriff  is  empowered  and 
required  to  lev}'  and  pay  to  the  plaiotiff  as  well  the  money  paid  for  rent  as 
the  execution  nionev.  As  to  the  duty  of  the  sheriff  under  this  act,  see 
Cocher  v.  Muse/rove,' 9  Q.  B.  223,  cited  j)Ost,  p.  1222,  and  Kr  pte.  Sheriff  of 
Herts,  (1899)  2  Q.  B.  566,  573,  per  C.  A.  If  the  agent  of  the  landlord  take 
from  the  sheriff's  ofticer  an  undertaking  to  pay  the  year's  rent,  and  consent 
to  the  sale,  the  landlord  cannot  afterwards  maintain  an  action  on  the 
statute,  though  the  rent  be  not  paid  pursuant  to  the  imdertaking,  and 
though  the  undertaking  be  void  by  the  Stat,  of  Frauds,  liothtreii  v.  Wood, 
3  Camp.  24. 

By  7  &  8  Y.  c.  96,  s.  67,  "no  landlord  of  any  tenement,  let  at  a  weekly 
rent,  shall  have  any  claim  or  lien  upon  any  goods  taken  in  execution  under 
the  process  of  any  court  of  law  for  more  than  four  weeks'  arrears  of  rent; 
and  if  such  tenement  shall  be  let  for  any  other  term  less  than  a  year,  the 
landlord  shall  not  have  any  claim  or  lien  on  such  goods  for  more  than  the 
arrears  of  rent  accruing  during  four  such  terms  or  times  of  payment." 

By  51  V.I'  52  V.  c.  43,  s.  160  (replacing  19  .t  20  Y.  c.  108,  s.  75),  the  stat. 
8  A.  c.  18,  s.  1,  is  not  to  apply  to  executions  levied  under  warrant  of  the 
county  court ;  but  when  goods,  in  a  tenement  for  which  rent  is  due,  are  taken 
in  execution  under  such  process,  the  landlord  maj'  claim  the  rent  due  to  him 
by  delivering  notice  to  the  bailiff  making  the  levy,  and  such  bailiff  shall  in 
making  the  levy,  in  addition  thereto,  distrain  for  the  rent  so  claimed,  and 
>hall,  after  satisfying  the  costs  of  and  incident  to  the  sale,  pay  over  to  the 
landlord  the  amount  of  rent  due,  not  exceeding  four  weeks  where  the  tenancy 
is  weekly,  the  rent  of  two  terms  where  the  tenancy  is  for  any  other  term  less 
than  a  year,  and  the  rent  of  one  year  in  any  other  case.  This  provision 
applies  only  to  goods  lawfully  taken  in  execution,  and  therefore  not  lo  the 
goods  of  a  stranger  upon  the  demised  premises.  Beard  v.  Knight,  8  E.  &  B. 
865;  27  L.  J.,  Q.  B.  359  ;  Fovlger  v.  Taylor,  5  H.  k  N.  202;  29  L.  J.,  Ex. 
154.  It  applies,  however,  where  tlie  goods  of  the  judgment  debtor  are 
seized  on  premises  of  which  he  is  not  tenant.  Hughes  v.  Smallvjood,  25 
Q.  B.  D.  306. 

Some  local  acts  impose  on  the  sheriff  an  analogous  duty  as  to  the  ])aymeut 
of  parish  rates,  due  in  respect  of  the  i)remises  on  which  the  levy  is  made. 
See  ,S'.  Marijlelone  Vestry  v.  Sheriff  of  London,  (1900)  2  Q.  B.  591,  C.  A. 

The  plaintiff  in  this  action  may  be  calle  1  upon  to  prove,  1,  the  liemise  and 
the  rent  in  arrear;  2,  the  seizure  of  the  goods  under  the  execution;  3,  notice 
lo  the  sheriff;  4,  the  removal  of  the  goods  without  satisfying  tiic  rent;  and 
5,  the  value  of  the  goods. 

Hvidence  of  the  demise,  &c.]  'J'here  must  be  a  subsisting  tenancy  at  a 
rent  certain;  therefore  mere  ]>roof  of  occu])ation  under  an  agreement  for  a 
future  lease,  without  payment  of  rent  is  not  sufllcient;  lilseley  v.  liyle,  11 
M.  &■  W.  IG ;  nor,  is  it  sufficient  that  the  (xecution  was  levied  within  six 
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montlis  iil'ter  the  ex i>i ration  of  a  tenancy,  so  tliat  tin-  lanillun]  could  liave 
distrained  under  8  A.  c.  18,  ss.  G,  7  ;  Co./;  v.  Jxi;/!,,  L.  U.,  'J  Q.  B.  33:!.  The 
statement  of  chiini  need  not  state  the  particulars  of  the  demise  ;  hut  if  stated, 
they  uM^ht  to  he  provnd  as  laid.  Jlrisfoiv  v,  ]Vii(/h/,  li  Doug.  GG5.  As  to 
jjioof  of  liie  tenanc}',  see  nntr,  pp.  33-1,  1009, 1082.  In  order  to  prove  the  rent 
in  arrear,  it  will,  for  n  jirimd  facie  case,  be  suflicient  to  show  the  occupation 
by  the  tenant  and  the  amount  of  the  rent.  Harrison  v.  Barry,  7  Price,  COO. 
A  demise  from  a  lessee  to  an  under-tenant  is  within  the  stat.  8  A.  c.  18,  s.  1. 
Thun/ooil  V,  Richardson,  7  Bing.  428. 

The  trustee  of  an  outstanding  satisfied  term,  held  in  trust  to  attend  the 
inheritance,  is  a  "landlord"  within  tlie  statute.  Cohjcr  v,  Spetr,  2  B.  Sc  B, 
07.  Tiie  action  may  be  brouglit  i)y  an  executor  or  a<ltninistrator.  J'dhjrave, 
V.  ]\'iii(i/Min,  Stra.  212.  On  a  sale  of  ])remises  it  was  stiijulated  tliat,  from 
the  time  of  the  vendee  taking  possession  until  the  completion  of  the  purchase, 
he  should  )iay  to  the  vendor  at  the  rate  of  100/.  per  annum;  held  that  tliis 
was  "rent  "  within  the  stat.  8  A,  c.  18,  s.  1.  Saunders  v.  Musijrave,  0  B.  A: 
C.  524. 

The  plaintifl'  can  only  recover  the  rent  due  at  the  time  of  the  taking  the 
goods.  JJoskius  V.  Knight,  1  M.  il-  S.  245.  And,  it  seems  that  he  cannot 
demand  rent  for  a  byegone  year  after  the  commencement  of  a  fresh  tenancy 
on  ditlerent  terms.     Cook  v.  Cook,  Andrews,  217. 

Evidi))ce  of  the  hvy,^  As  to  the  mode  of  proving  connection  between  the 
sherift'  and  the  odicer,  see  Reed  v.  Thoyts,  G  M.  &  W,  410,  and  other  cases 
cited  (infe,  pp.  1185  et  seq.,  and  pos/,  p.  1224. 

Evidence  of  7iot ice.']  In  order  to  render  the  sheriff  liable  as  a  wrongdoer 
by  the  removal  of  the  goods,  it  must  be  proved  that  he  had  notice  of  the 
landlord's  claim.  Arnitt  v.  Garnett,  3  B.  Si  A.  441  ;  Smith  v.  Russell,  3 
Tanut.  400.  It  is  not  necessary  to  prove  a  formal  notice;  if  it  can  be 
shown  that  the  sheriff  or  his  officer  knew,  previously  to  the  removal  of  the 
goods,  that  there  was  rent  due  to  the  landlord,  it  will  be  sufficient.  RiseJey 
V.  Ryle,  11  M.  &  W.  20,  jx>-  Parke,  B. ;  Andrews  v.  Dixon,  3  B.  &:  A.  G45. 
Notice  to  the  creditor  is  not  necessary.     Riseley  v.  Ryle,  11  M.  &  W.  IG. 

Removal  of  the  goods.']  It  is  enough  to  show  that  some  goods  were 
removed:  and  the  plaintiff"  need  not  t-how  that  enough  to  satisfy  the  rent 
was  not  left.  Cohjer  v.  Speer,  supra.  It  is  said  that  the  goods  need 
not  be  distrainable  goods.  Riseley  v.  Ryh,  11  M.  &.  \V.  22.  See  also  Cox 
V.  Leigh,  supra.  A  mere  sale,  without  more,  is  not  equivalent  to 
removal.  Wharton  x.Naylor,  12  Q.  B.  G73  ;  Stnallman  v.  Pollard,  G  M.  Sc 
Gr.  1001. 

Damages.]  If  the  sheriff'  sell  before  the  rent  is  paid,  he  is  prima  facie 
liable  to  pay  the  whole  rent  due.  Thomas  v.  Minhuuse,  19  Q.  B.  I).  503, 
C.  A.  But  he  may  "show  in  mitigation  of  damages  that  the  value  of 
the  goods  removed  was  not  sufficient  to  pay  the  rent.  In  such  case  the 
loss  to  the  landlord  by  the  removal  of  the  goods,  or,  in  other  words,  their 
value  to  him  at  the  time  of  the  removal,  becomes  the  measure  of  damages." 
S.  C,  Id.  5GG.  But  the  jury  are  not  confined  to  the  precise  amount  produced 
on  the  sale  by  the  sherilV;  tiie  i)laintilT  may  insist  tliat  if  tiie  defendant  had 
proceeded  regularly,  the  whole  would  have  been  paid,  or,  may  show  tliat  the 
goods  sold  badly.  Fer  Taunton,  J.,  Foster  v.  Hilton,  1  DowL  35,  38.  And, 
/wr  Parke,  J.,  Calvert  v.  JoUffe,  2  B.  il-  Ad.  418,  422,  the  jury  are  not  bound 
to  give  so  much  as  the  sale  ])rice. 
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3.  Action  for  not  paying  over  money  levied. 

An  action  for  money  had  and  received  lies  against  a  slieriff  for  not  paying 
over  to  the  plaintiff  money  levied  under  an  execution  in  an  action  at  his 
suit ;  see  Morland  v.  Pallatt,  8  B.  &  C.  722,  per  Littledale,  J. ;  accord.  Bower 
V.  Hetf,  (1895)  2  Q.  B.  56  per  Ld.  Russell,  C.J.  In  such  action  the  plaintiff 
must  prove  the  writ  of  execution,  and  the  levy  under  it. 

The  issuing  of  the  fi.  fa.  at  the  suit  of  tlie  plaintiff  must  be  proved :  for 
which  purpose  proof  of  the  defendant's  warrant,  reciting  the  writ,  will  be 
sufficient.  Wilson  v.  Norman,  1  Esq.  154.  As  to  proof  of  the  warrant 
under  the  defendant's  seal  of  office,  see  ante,  p.  1185.  An  examined  copy  of  the 
writ  and  return  will  prove  the  writ,  the  levy,  and  the  return ;  and  no  prior 
demand  is  necessary.  Bale  v.  Birch,  3  Camp.  347.  A  letter  written  by  the 
uuder-sheriff  is  also  evidence  to  fix  the  defendant;  Haynes  v,  Hayton,  cited 
6  Q,  B.  169  ;  but  the  statements  of  the  writer  are  thereby  made  evidence  for 
the  defendant.  S.  C.  See  further  as  to  proof  of  writs,  &c.  ante,  pp.  110, 1185 
et  seq.,  arid  infra. 

It  is  not  sufficient  to  prove  the  taking  and  selling  of  the  goods  by  a  person 
reputed  to  be  an  officer  of  the  sheriff",  without  proof  of  the  writ  of  execution 
or  warrant,  Wilson  v.  Norman,  supra.  The  defendant  may  deduct  his 
]ioundage  ;  Longdill  v.  Jones,  1  Stark.  346  ;  as  to  which  vide  post,  p.  1224. 
It  has  been  doubted  whether  this  action  can  be  maintained  before  the 
return-day  of  the  writ.  Pir  Parke,  J.,  in  Morland  v.  Pellatt,  8  B.  &  C. 
727.  In  Cockram  v.  WeJhye,  2  Show.  79  ;  Freem.  236,  it  was  held  that  debt 
laj%  though  the  writ  had  not  been  returned. 

Where  a  sheriff  returned  that  he  had  seized  goods  under  a, /?./«.,  had  sold 
part,  and  that  the  residue  remained  in  his  hands  for  want  of  buyers,  it  was 
held  a  defence  to  an  action  against  him  for  the  amount  levied,  that  the 
defendant  in  the  original  action  was  in  fact  a  bankrupt  at  the  time  of  the 
seizure  and  sale,  and  that  the  goods  belonged  to  his  assignees.  Brydges  v. 
Wulford,  6  M.  &  S.  42.  See  Tomlinson  v.  ''Shynn,  2  B.  &  B.  77.  So,  where 
the  plaintifi"  had  appointed  a  special  bailiff  and  agent  to  manage  the  sale  of 
goods  under  a  Jieri  facias,  it  was  held  that  the  sheriff  was  discharged ; 
although  on  being  ruled  to  return  the  writ,  he  returned  that  he  had  sold,  and 
that  he  had  made  deductions,  which  he  had  no  right  to  make  in  point  of 
law.  Fallisterv.  Fallister,  Tidd,  9th  ed.  1019;  1  Chitty,  614,  n. ;  Biggins 
v.  M'Adam,  3  Y.  A;  J.  1. 

The  action  lies  against  an  under-  sheriff,  B.,  or  his  executors,  where  B. 
acted  as  sheriff  under  50  &  51  V.  c.  55,  s.  28,  on  the  death  of  the  sheriff  A., 
and  B.  received  the  proceeds  of  the  levy  after  A.'s  death.  Gloucestershire 
Banking  Co.  v.  Edwards,  19  Q.  B.  D.  575 ;  20  Id.  107,  C.  A. 

4.  Action  for  not  levying,  and  for  false  return  on  final  process. 

In  an  action  against  a  sheriff  for  a  false  return  to  final  process,  the 
plaintiff  must  prove,  if  those  facts  are  denied  on  the  pleadings,  1,  tlie 
judgment;  2,  the  writ  and  endorsement,  and  the  return;  3,  the  falsehood  of 
the  return. 

As  to  the  mode  of  proving  the  judgment,  and  as  to  the  writ,  and  return, 
see  ante,  pp.  108,  110,  111. 

The  judgment  is  mere  inducement.  Utoddart  v.  Palmer,  2  B.  &  C,  2, 
The  untrue°return  is  the  ground  of  action,  though  the  injury  to  tlie  plaintitf 
is  founded  on  the  right  to  recover  on  the  judgment. 

It  is  not  necessary  to  prove  an  actual  levy  after  seizure  under  ■dfi.fa. 
Stubbs  V.  Lainson,  1  M,  &  W.  728, 
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ll  may  be  observed  that  by  tlie  liky.  Act,  1883,  s.  14<j  (1),  "the  slieriir 
siiall  not  under  a  writ  of  dr.(iit  deliver  the  goods  of  a  debtor,  nor  shall  a  writ 
ut'  t'ltijU  extend  to  goods."  (2)  *'  No  writ  of  levari  facias  sliall  lierealter  bo 
issued  in  any  civil  proceeding,"  and  liy  sect.  1G8,  "goods"  includi-  all 
chattels  personal. 

Evidence  to  disprove  the  return.']  The  plaiatiflf  must  jirove  the  falsehood 
of  the  return.  Thus,  in  au  action  for  a  false  return  of  nulla  honu,  he  must 
show  that  the  party  liad  goods  within  the  bailiwick  of  which  the  slierilf  had 
notice,  or  might,  by  using  due  diligence,  have  had  notice.  The  ))rinci|)le  of 
the  following  cases,  decided  on  the  question  of  the  sherilf 's  liability  to  the 
plaintifi' for  not  arresting  his  debtor  on  mesne  process,  seems  ajiplicable  to  au 
action  against  liim  for  a  false  return  on  aji.fa.  If  a  person,  against  whom 
the  siieriir  had  a  aipias,  did  not  abscond,  but  continued  in  the  daily  exercise 
of  his  usual  occupation,  appeared  jjublicly,  and  was  visible  to  every  one  that 
came  to  him  on  business,  and  the  bailitf,  neglecting  to  arrest  him,  returned 
non  eat  inventus,  it  was  proof  of  a  false  return.  De<kford  v.  Monfayue,  'J 
Esp.  475.  It  was  ruled  not  sufficient  merely  to  jjrove  that  the  debtor  was 
within  tlie  defendant's  bailiwick,  but  tlu;  plaintiif  ought  to  have  proved  notice 
of  it  to  the  under-sherilf,  or  to  the  bailiff  to  whom  the  warrant  was  directed. 
Gibbon  V.  Cogijon,  2  Camp.  189.  But,  it  did  not  appear  that  the  plaintifl"  was 
bound  to  give  this  notice  to  the  slierilT;  for  the  latter  was  to  make  due 
incpiiries  for  the  purpose  of  finding  the  debtor.  Dyke  v.  Duke,  -i  N.  C.  I'JT  ; 
accord.  Bro a- n  v.Jarvis,  1  M.  &:  \V.  704,  713.  He  was  bound  to  execute  and 
to  return  tlie  writ  as  soon  as  he  could.  S.  C. ;  lianddl  v.  Wheble,  10  Ad.  !k 
K.  719. 

In  an  action  for  a  false  return  of  nulla  bona  to  a  fi.fa.  against  the  goods 
of  A.  and  B.,  the  jilaintill'  must  have  a  verdict  if  he  prove  that  either  had 
goods.     Jones  v,  Clayton,  4  M.  it  S.  349. 

The  declarations  of  the  sheriif's  ollicer  respecting  goods  seized  by  him 
under  a  y?. /a.,  and  in  his  possession  at  the  time,  are  evidence  against  the 
sherifl',  tliough  made  after  the  return  day  of  the  writ.  Jacobs  v.  Humphrey, 
2  Cr.  A;  M.  413;  ante,  p.  1186. 

Damacies.l  No  action  can  be  maintained  for  a  false  return  to  a  writ  ol 
f.fa.  if  it  be  shown  that  the  plaintiff  can  liave  sustained  no  damage;  vide 
infra.  So  although  prima  facie,  the  measure  of  damage  is  the  value  of  the 
goods  on  which  tlie  execution  might  have  been  and  was  not  levied,  yet  it  is 
for  tlie  jury  to  say,  looking  at  all  the  probabilities  of  the  case,  whether  or 
not,  if  the  execution  had  been  levied,  the  plaintifl"  would  have  derived  any 
benefit  from  it  by  reason  of  the  other  creditors  of  the  execution  debtor  being 
in  a  position  to  make  him  bankrupt,  and  if  he  would  not,  the  defendant  is 
entitled  to  the  verdict.  Hobson  v.  Thelluson,  L.  R.  2  Q.  B.  642.  Where 
the  sheriff  is  sued  for  returning  nulla  bona,  instead  of  levying  on  certain 
property  which  belonged  jointly  to  the  debtor  and  to  anottier,  the  proper 
measure  of  damage  is  half  the  value  of  the  goods.  Tyler  v.  I.eeds,  Dk.  of, 
2  Stark.  218. 


Defence. 

In  an  action  foi'  a  false  return  to  a  writ  of  fi.fa.  the  defendant  is  entitled 
to  a  verdict,  if  the  plaintiff  have  sustained  no  damage,  as  where  the  debtor 
had  become  bankrupt:  Wylie  v.  Birch,  4  Q.  B.  oGlJ ;  or,  where  the  rent 
exceeding  the  amount  in  the  sheriffs  hands,  is  due  on  the  jjremises,  wliich 
was  rcipiired  liy  the  stat.  8  A.  c.  18,  ajite,  p.  1218,  to  be  paid  out  of  the  levy  ; 
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Levy  V.  Hale,  29  L.  J.,  C.  P.  127;  or  where  the  goods  seized  had  beeu 
pieviously  assigned  by  the  debtor  under  a  valid  bill  of  sale;  Stimson  v. 
Farnham,  L.  R.,  7  Q.  13.  175  ;  even  although  the  bill  of  sale  was  by  way  of 
mortgage  only,  and  for  an  amount  less  than  the  value  of  the  goods  :  for  the 
discretionary  power  vested  in  a  judge  to  order  a  sale  in  such  case,  by  Itules, 
1883,  0.  Ivi'i.,  r,  12,  does  not  enlarse  the  powers  of  the  sheriff  as  to  seizure. 
Scarlett  v.  Hanson,  12  Q.  B.  D.  213,  C.  A.,  decided  under  the  C.  L.  P.  Act, 
1860,  s.  13,  which  was  similar  in  its  terms.  If  the  goods  seized  under  fi.  fa. 
are  exhausted  by  payment  of  hmdlord's  rent,  expenses,  and  the  sum  due  on  a 
prior  writ,  the  return  o(  nulla  bona  is  proper.  Wintle  v.  Freeman,  11  Ad.  & 
E.  539.  It  is  to  be  observed  that  "  the  execution  creditor  takes  subject  to  all 
the  equities,"  vide  post,  p.  1226. 

The  insufficiency  of  the  goods  to  satisfy  prior  claims  will  entitle  the 
defendant  to  a  verdict  under  a  traverse  of  the  alleged  levy.  Heenan  v.  Evans, 
3  M.  &  Gr.  39S.  An  extent  for  a  Crown  debt,  though  tested  after  delivery 
of  the  fi.  fa.  to  the  sheriff  has  priority  over  the  latter,  unless  the  sale  has 
taken  place  under  the  fi.  fa.  R.  v.  Wells,  16  East,  278,  n.  See  also  Att.- 
Gen.  v.  Leonard,  38  Ch.  D.  622.  The  plaintiff  may  show  that  a  judgment, 
in  respect  of  which  a  prior  writ  issued,  is  fraudulent ;  Imray  v.  Magnay,  11 
M.  &  VV,  267  :  and  it  is  not  necessary  to  prove  that  the  sheriff  had  notice  of 
the  fraud,  for  he  is  bound  to  execute  the  plaintiffs  writ  at  his  peril.  Dennis 
V.  mietham,  L.  Pi.,  9  Q.  B.  345.  The  debtor's  conduct  as  to  the  execution  of 
the  prior  writ  is  admissible  evidence  of  fraud.  Imray  v.  Magnay,  supra. 
The  plaintiff  may  show  that  the  prior  writ  was  delivered  with  directions  not 
to  proceed  on  it  till  orders.  Runt  v.  Hooper,  12  M.  &  W.  664.  Where 
the  defendant  proves  that  the  goods  in  question  v/ere  assigned  before  the 
execution,  under  a  bill  of  sale  {vide  Stimson  v.  Farnham,  supra),  the 
plaintiff  may,  in  reply,  show  the  assignment  to  have  been  fraudulent. 
Heiuey  v.  Bayntun,  6  East,  257.  As  to  which,  see  cases,  ante,  pji.  1190 
et  seq.  Where  there  are  prior  writs  and  also  rent  due,  the  sheriff  may 
traverse  the  existence  of  anv  goods  on  which  he  could  levy,  although  the 
goods  would  have  satisfied  all  if  sold ;  for  he  cannot  lawfully  levy  and  sell 
until  some  of  tlie  creditors  have  paid  the  rent.  In  this  case  the  sheriff's 
return  was  agreeable  to  the  facts,  and  the  plea  denied  any  goods  on  which 
defendant  could  levy  besides  goods  sufficient  to  satisfy  the  prior  writs  and 
rent;  and  per  cur.,  the  sheriff  is  not  bound  to  advance  the  rent :_  and, 
"  until  paid  there  are  no  goods  out  of  which  he  is  bound  to  levy,  i.e.,  to 
sell."  Cocher  v.  Musgrove,  9  Q.  B.  223.  See  also  Levy  v.  Hale,  supra.^ 
The  sheriff  is  not  estopped  from  denying  his  own  return,  for  the  purpose  ol 
showing  that  the  plaintiff  can  have  sustained  no  damage  from  its  falseness, 
and  so  that  the  ])laintiff  has  no  cause  of  action.  Itemmett  v.  Lawrence,  15 
Q.  B.  1004;  20  L.  J.,  Q.  B.  25;  Levy  v.  Hale,  and  Stimson  v.  Farnham, 
supira. 

Wliere,  in  an  action  for  a  false  return  of  nulla  hona  to  a  writ  of  fi.fa.,  the 
defence  is  that  the  party  against  whom  the  writ  issued  has  become  bankrupt, 
the  bankruptcy  must  be  regularly  proved.  B.  N.  P.  51;  and  see  Howden  v. 
Foivle,  4  Camp.  38.  And  where  the  defence  is  that  the  landlord  of  the 
debtor  claimed  the  goods  for  rent,  the  defendant  cannot  prove  the  claim  by 
the  oral  testimony  of  the  landU.rd,  if  his  tenant  held  under  a  written  lease. 
An(iustien  v.  Challis,  1  Exch.  279. 

Wlien  the  defence  is  iiayiuent  of  rent  to  the  landlord,  some  evidence, 
however  slight,  must  be  given  of  the  rent  being  due.  Keightley  v.  Birch, 
3  Camp.  521.  The  sheriff  returned  nulla  bona  after  satisfying  the  landlord's 
claim  for  rent  and  the  king's  taxes,  and  the  plaintiff  assented  to  his  quitting 
possession  of  the  jiremises  and  sued  out  a  ca.  sa.:  it  was  held  that  he  could 
not  afterwards  maintain  an  action  for  a  false  retm-n  to  the  ^./«.,  however 
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uiifniiiMlfil  llic  cliiim  for  runt  mij^Iit  turn  out  to  Ijc.   .Stuart  v.   WhittaKer,  lly. 

^  y\.  aio. 

As  to  the  duty  of  a  sherifl' on  wlioui,  iil'ttT  levy  and  l)erore  sale,  notice  has 
been  served  that  a  receiving  order  has  been  made  against  the  debtor,  or  who 
has  levied  on  a  juilgiuent  for  a  sum  exceeding  20/.,  see  the  Hky.  Act, 
1H83,  s.  40  (1),  and  tlie  Bky.  Act,  IHllO,  s.  11.  By  the  Bky.  Act,  18h;5, 
8.  145,  "  Where  the  sherilV  sells  the  goods  of  a  debtor  under  an  execution  for 
a  sum  exceeding  'JO/,  (including  legal  incidental  expenses),  the  sale  shall, 
unless  the  court  from  which  the  process  issued  otherwise  orders,  be  made  by 
public  auction,  and  not  by  bill  of  sale  or  private  contract,  and  shall  Ic 
publicly  advertised  by  the  sheritl'  on  and  during  three  days  next  jireceding 
the  day  of  sale."  The  court  may,  under  this  section,  order  a  private  sale,  on 
tlie  ex  jKirte  application  of  the  judgment  creditor:  Hunt  v.  Fcusltniu,  I'J 
t^.  B.  I).  1()2  •  so  may  a  master  at  chambers.  Hunt  v.  C/ilfon/,  W.  X.  1.S84, 
1'.  .S(i,  Field,  J.  A  private  sale,  however,  made  without  such  order,  but  with 
tlie  consent  of  the  debtor  is  irregular  only,  and  until  set  aside  by  the  court,  is 
valid  against  a  subsequent  execution  creditor.  (Jraiushaw  v.  Harrison, 
(18!»4)i  Q.  B.  79. 

Tlic  defendant  may  show  that  the  judgment,  on  which  the  writ  issued, 
was  fraudulent  and  void,  and  that  he  paid  the  proceeds  of  the  execution  to 
another  creditor,  although  under  a  writ  dated  subsc(|uently  to  the  ])laintitl''a 
writ.  S/iattock  v.  Cardcn,  6  Exch.  725;  21  L.  J.,  Ex.  200.  Sec  also  Liutc 
v.  t'lunHiian,  11  Ad.  &  E.  iJ()6.  But  it  must  be  a  clear  case  of  fraud  and 
collusion  to  avoid  a  judgment,  so  as  to  let  in  this  defence.  Tyler  v.  Jjceds, 
7M-.  (/,  2  Stark.  221 ;  J/arrod  v.  Benton,  8  B.  &  C.  21'J.  The  defendant 
cannot  impeach  the  judtiment  on  the  ground  of  a  collateral  fraud.  Lurui/  v. 
Mdf/nxi/,  11  M.  &  W.  '277,  per  cur.;  Christopherson  v.  Burton,  3  Exci).  1(12. 

The  defendant  cannot  give  in  evidence,  even  in  mitigation  of  damages,  an 
inquisition  held  by  liinr  to  inquire  into  the  property  of  the  goods,  under 
which  thev  were  found  not  to  be  the  property  of  the  debtor.  Glossop  v. 
Pole,  3  M.\V  S.  175. 

5.  Action  for  extortion. 

The  evidence  in  this  action  depends  entirely  on  the  allegations  in  the 
statements  of  claim  and  defence. 

The  lees  to  which  a  sheriff  is  entitled  are  now  regulated  by  the  Sherill's 
Act,  1887,  8.  20.  Sub-sect.  1  fixes  his  allowance  in  the  case  of  simis  collected 
by  him  for  the  Crown.  By  sub-sect.  2,  in  the  execution  of  other  process  the 
sheriff  or  sheriti's  ollicer  is  entitled  to  such  fees  and  poundage  as  may  be  fixed 
by  the  L.  C,  with  the  advice  and  consent  of  the  L.  JJ.  and  JJ.  or  any  three 
of  them,  and  with  the  concurrence  of  the  Treasury.  A  table  of  fees  made 
under  this  provision,  dated  Aug.  31st,  1888,  will  be  found  in  W.  N.  1888, 
Ft.  II.  p.  441.  A  remedy  agamst  extortion  by  the  sheriff  is  ]irovided  by 
sect.  29,  which  provides,  by  sub-sect.  (2),  that  "  if  any  person  being  either 
a  sheriff,  under-sheriff,  bailiff,  or  officer  of  a  sheriff,  or  being  employed  in 
levying  or  collecting  debts  due  to  the  Crown  by  process  of  any  court,  or 
being  an  officer  to  whom  the  return  or  execution  of  writs  belongs,  does 
any  of  the  following  things,  that  is  to  say — (</)  withholds  a  prisoner  l)ailablc 
after  he  has  offered  sufficient  security;  or  (i)  takes  or  denuinds  any  money 
or  reward  under  any  pretext  whatever,  other  than  the  fees  or  sums  alloweil 
by  or  in  pursuance  of  tliis  or  any  other  Act ;  or  (c)  !;rants  a  warrant  for  the 
execution  of  any  writ  before  lie  has  actually  received  that  writ;  or  («/)  is 
guilty  of  any  offence  against  or  breach  of  the  provisions  of  this  Act,  or  of  any 
wrongful  act  or  neglect  or  default  in  the  execution  of  his  office,  or  of  any 
contempt  of  any  superior  court;  he  and  any  person  procuring  the  comniissiou 
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of  any  such  offence  shall,  without  prejudice  to  any  other  punishment  under 
the  provisions  of  this  Act,  but  subject  as  hereinafter  mentioned,  be  liable  " 
..."  (ii.)  to  foi'feit  200/.,  and  to  pay  all  damages  suffered  to  any  person 
aggrieved,  and  such  forfeiture  and  damages  may  be  recovered  by  such  person 
as  a  debt  by  au  action  in  H.  M.  High  Court  of  Justice."  (7)  "  Any  proceeding 
in  pursuance  of  this  section  against  a  sheriff,  under-sheriff,  or  any  other 
person  to  whom  this  section  applies,  shall  be  taken  within  two  years  after 
the  alleged  offence  was  committed,  and  not  subsequently." 

The  party  upon  whom  the  extortion  is  committed  may  maintam  an  action 
for  money  had  and  received  against  the  sheriff";  and  in  such  an  action,  it  is 
not  necessary  to  prove  a  tender  of  the  sum  actually  due.  Scarf e  v.  Hallifax, 
7  M.  &  W.  288. 

Tiie  mode  in  which  the  issuing  of  nji.fa.,  and  the  connection  between  the 
sheriff  and  the  bailiff  may  be  proved,  has  been  already  stated,  ante,  pp.  1185 
et  seq.  If  the  sheriff  have  returned  to  the  writ  that  he  has  caused  to  be 
levied,  l^^c,  it  will  be  evidence  that  he  has  adopted  the  act  of  the  bailiff  as 
his  own.  Woodgate  v.  K/iatchbuU,  2  T.  E.  15-1.  It  must  appear  that  the 
sheriff  intrusted  the  bailiff'  with  his  authority  in  the  particular  case  in  whicli 
the  latter  has  abused  it,  and,  therefore,  if  the  extortion  be  committed  by  an 
officer  not  named  in  the  warrant,  to  whose  house  the  plaintiff  had  been  carried, 
the  sheriff  is  not  liable.  Oeorge  v.  Perring,  4  Esp.  63.  So,  where  a  writ  is 
directed  to  the  coroner,  though  it  is  executed  by  an  officer  of  the  sheriff,  the 
latter  is  not  liable.     Sarjeant  v.  Coivan,  1  Cr.  &  M.  491. 

Where  the  money  levied  is  not  sufficient  to  satisfy  the  plaintiff's  claim, 
the  retaining  of  any  part  which  ought  to  be  paid  over  to  the  plaintiff,  is  an 
indirect  taking  from  him  within  sect.  29  (2)  (h),  ante,  p.  1223.  See  Buckle 
v.  Bewes,  3  B.  &  C.  688,  decided  on  stat.  29  El.  c.  4. 

The  sheriff  is  not  entitled  to  poundage,  nor  his  officer  to  fees,  unless  there 
has  been  a  levy;  i.e.  a  seizure  of  goods,  resulting  in  money  being  therebj^ 
obtained,  either  by  their  sale,  or  by  payment;  Lee  v.  Dangar,  infra;  the 
mere  production,  however,  of  the  warrant,  and  a  demand  of  the  debt  and 
costs  and  expenses  of  levy,  on  the  premises  where  the  execution  debtor's 
goods  are,  and  payment  thereupon  by  him  of  the  amount  constitute  a  levy. 
Bissicks  V.  Bath  CoUienj  Co.,  2  Ex.  D.  459;  3  Ex.  D.  174,  C.  A.  And 
where  there  has  been  a  levy,  the  sheriff  is  entitled  to  poundage,  although 
there  has  been  no  sale.     S.  C. ;  Mortimer  v.  Cragg,  3  C.  P.  D.  216,  C.  A. 

Where  a  receiving  order  in  bankruptcy  is  made  against  the  execution 
debtor,  after  the  sheriff  has  seized  his  gooils,  and  before  sale  thereof,  the 
right  of  the  sheiiff  to  his  costs  of  execution  is  reserved  to  him  by  the  Bky. 
Act,  1883,  s.  46  (1),  and  Bky.  Act,  1890,  s.  11.  These  costs  do  not  include 
poundage.  In  re  Ludviore,  13  Q.  B.  D.  415.  In  Miles  v.  Harris,  12  C.  B., 
N.  S.  550;  31  L.  J.,  C.  P.  361,  the  bailiff,  after  having  been  two  days  in 
possession,  withdrew  on  discovering  that  the  judgment  had  been  irregularly 
signed,  and  it  was  subsequently  set  a:iicle  ;  the  sheriff  was  held  not  entitled 
to  pomidage.  It  seems  that  the  sheriff  is  now  entitled  by  these  sections  to 
charge  for  the  cost  of  advertisements  directed  by  sect.  145  (vide  ante,  p.  1223), 
of  the  sale  by  auction  of  the  debtor's  effects.  Under  the  Bky.  Act,  1861, 
ss.  73,  74,  it  was  otherwise,  for  the  former  of  these  sections  was  limited  to  the 
case  of  bankruptcy.     Braithamlie  v.  Marriott,  1  H.  &  C.  591 ;  32  J.  L.  Ex.  24. 

The  sheriff's  otlicer  is  not  liable  to  the  penalty  under  sect.  29  (2)  (li)  and 
(ii)  unless  he  has  a  mens  rea  ;  thus  he  is  not  liable  where  he  has  remained 
in  posse.-ision  for  a  day  too  long,  under  a  mistake  as  to  fees  payable  to  him 
under  the  Table.  Lee  v.  Dangar,  (1892)  2  Q.  B.  337,  C.  A.;  affu'ming 
S.  C,  (1892)  1  Q.  B.  231  ;  nor  where  'M.  too  much  was  demanded  and 
required  for  poundage,  owing  to  a  clerical  error.  Shoppec  v.  Xathan,  Id. 
215;  nor  where,  after  sale  an  account  is  sent  in,  by  the  officer,  to  the  official 
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receiver  in  liaukruptcy  of  tiie  execution  creditor,  contaiuiu-^  claims  for 
deductions  from  tlie  proceeds  of  the  sale,  to  a  much  larjier  amonnt  than 
allowed,  such  account  being  subject  to  taxation.  \V(iiilfi,i<rs  A's/nlc,  Triialtc 
of  w  Leri/.  III.  772,  C.  A.  The  j)cr.son  actually  guilty  of  the  wrongful  act 
is  alone  liable  to  the  penalty;  thus  the  sherilV  is  not  liable  to  it  where  his 
baililV  lias  seized  goods  under  a  Ji.  fa.,  without  excepting  wearing  apparel, 
Arc,  lo  the  value  of  o/.  as  required  by  8  it  !•  V.  c.  127,  s.  8.  Bugge  v. 
WhUehicuL  (1802)  2  Q.  B.  355,  C.  A. 

See  furtliLT,  as  to  the  shcrilT's  Ices,  Smith  v.  Bmajlhent,  (1892)  1  Q.  P.. 
551,  and  G/asbrook  v.  Daciif,  (1005)  1  K.  B.  fJlS,  cited  nide,  p.  585. 

As  to  action  against  sheriff  for  false  return  of  a  rescue,  whereby  the  plaintiff 
was  attached,  see  Brusger  v.  Maclean,  L.  R.,  (3  P.  C.  398. 


ACTIONS   BY   AND   AGAINST    SOLICITORS. 
See  aide,  pp.  500,  509. 


ACTIONS  BY  SURGEONS  OR  OTHER  MEDICAL   PRACTI- 
TIONERS. 

See  ante,  pp.  512  et  seq. 


ISSUES   UPON    INTERPLEADER   ORDERS. 

Rules,  1883,  0.  Ivii.,  now  replace  the  practice  under  1  iC-  2  W.  4,  c.  58  ; 
1  eV'  2  V.  c.  1:5,  s.  2 ;  and  the  0.  L.  P.  Act,  1860,  as  to  interpleader.  Issues 
on  interpleader  orders  are  now  directed  under  0.  Ivii.,  r.  7.  When  obtaiueil 
on  the  application  of  a  slieriff,  the  claimant  is  commonly  made  the  plaintiff, 
and  is  then  entitled  to  begin  on  the  trial,  and  the  execution  creditor  the 
defendant.     The  evidence  depends  on  the  question  to  be  tried. 

It  is  generally  desirable  that  objections  which  prevent  the  trial  of  the 
matter  really  in  question  should  be  waived  at  N.  P.,  in  order  that  all  the 
information  wliich  it  was  the  object  of  the  issue  to  obtain  may  be  supplied. 
The  court,  moreover,  did  not  give  ellect  to  every  technichal  objection  as  in 
an  ordinary  trial.  WaUrtoti  v.  Jkiker,  past,  p.  1227,  per  Blackburn,  J.  ; 
Gwjtn  V.  t^aiiipson,  4  F.  &  F.  974,  per  Channell,  B.,  and  see  cases  below. 
It  has,  however,  been  said  more  recently  that  there  is  now  "  no  dillereuce 
between  the  evidence  received  on  the  trial  of  an  interpleader  issue  and  in  other 
cases,"  jx'?'  Mellor,  J.,  in  Einiaott  v.  Marchant,  3  Q.  B.  D.  55G. 

The  toUowing  points  have  been  ruled  : — 

Generally,  the  judgment  creditor,  who  has  seized  under  a.  Ji.fa.,  and  is 
in  possession  when  the  claim  is  set  up,  has  a  priind  facie  title,  which  the 
claimant  must  rebut,  and  the  latter  must  therefore  begin  at  the  trial. 
Edwards  v.  Matthews,  4  D.  &  L.  721.  In  interpleader  between  one  who 
claims  as  assignee  of  the  judgment  debtor  and  the  judgme  it  creditor,  the 
admissions  of  the   assignor,  befoie    the    date  of   the    assignment,  that    he 
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was  indebted  to  the  plaintiff  (claimant),  are  not  evidence  for  the  plaintiff'  that 
the  debt  was  a  hondfide  one.  Coole  v.  Braham,  3  Exch.  183.  The  question 
on  interpleader  was,  whether  the  plaintiff"  had  any  propertj'  in  the  goods  as 
against  the  Hefendan'',  the  execution  creditor ;  held  that,  if  the  plaintiff'  had 
a  lien  on  them  against  the  original  debtor,  he  maintained  the  issue.  Bogers 
V.  Kennay,  9  Q.  B.  592.     See  also  Jennings  v.  Mather,  (1902)  1   K.  B. 

1  C.  A.  On  an  issue  to  try  whether  a  firm  consisting  of  the  defendants 
were  indebted  to  the  i^Uuntiff's  firm,  it  was  no  objection  at  N.  P.  that  some 
of  the  parties  to  the  record  are  members  of  both  firms,  although  in  an  action 
it  would  have  been  otherwise.  Bosauquet  v.  Woodford,  5  Q.  B.  310.  So,  even 
before  the  J.  Act,  187.'!,  on  an  interpleader  issue  the  court  considered  the 
equitable  rights  of  the  parties;  Biisden  v.  Popjc,  L.  R.,  3  Ex.  269;  Bank  of 
Ireland  v.  Berry,  L.  R.,  7  Ex.  14 ;  Duncan  v.  Cashing  L.  R.,  10  C.  P.  551  ; 
Encjelhach  v.  Nixon,  Id.  015  ;  and  now  under  sect.  24,  cited  ante,  pp.  306, 
307,  the  court  is  to  give  effect  to  all  equitable  estates,  interests,  and  printiples, 
and  "  the  execution  creditor  takes  subject  to  all  the  equities."  In  re  Standard 
Mannfacturiny  Co.,  (1891)  1  Ch.  627,  641,  per  C.  A.  ;  Simultaneous  Colour 
Printing  Syndicate  v.  Foioeraker,  (1901)  1  K.  B.  771. 

On  an  issue  between  au  execution  creditor  and  assignee  in  bankruptcy, 
stating  the  execution  and  tlic  fiat,  where  the  question  was  whether  the 
execution  was  valid  as  against  the  fiat,  the  creditor  was  not  jtermitted  to 
dispute  the  bankiui)tcy.  Linnet  v.  Chaffers,  4  Q.  B.  762.  But  wliere  the 
question  was,  whether  the  plaintiffs  were  entitled  to  the  goods  seized,  as 
against,  and  free  from,  the  defendant's  execution,  and  whether  they  were 
liable  to  be  seized  as  against  the  plaintiffs;  the  plaintiffs  were  put  to  strict 
pro  if  of  the  bankruptcy.     Lott  v.  Melville,  3  M.  &  Gr.  40. 

The  assignee,  A.,  of  a  Lloyd's  bond  given  by  a  railway  company,  sued 
the  company  in  the  name  of  the  obligee,  and  compromised  the  action  by 
taking  an  assignment  of  all  the  rolling  stock  of  the  company ;  another 
creditor,  B.,  subsequently  obtained  judgment  against  the  company,  and 
took  the  rolling  stock  in  execution  ;  it  was  held,  on  an  issue  between  A. 
and  B.,  that  B.  could  not  dispute  the  original  legality  of  the  bond,  and  that 
the  conveyance  to  A.  was  valid  as  against  B.     Blacknwre  v.   Yates,  L.  R., 

2  Ex.  225. 

Where  the  trustees  of  the  debtor's  wife  claimed  the  goods  against  an 
executioa  creditor,  and  the  issue  was,  whether  the  goods  belonged  to  the 
debtor  or  not,  the  trustees,  who  were  parties  to  the  issue  as  defendants, 
were  not  permitted  to  show  that  the  debtor  was  a  bankrupt,  and  that  the 
goods  vested  in  his  assignees,  who  had  not  interfered  or  claimed  them. 
Game  v.  Brice,  7  M.  &  W.  183.  Here  the  execntiou  creditor  was  priynd 
facie  entitled  to  the  goods,  and  the  title  of  the  claimants  was  unconnected 
with  that  of  the  assignees.  See  also  Belcher  v.  Batten,  G  C,  B.  608.  But 
where  tlie  claimant  took  under  a  conveyance  by  the  debtor,  which  was 
alleged  to  be  in  itself  void  as  an  act  of  bankruptcy,  the  judgment  creditor 
(defendant)  was  held  entitled  to  show  this,  on  issue  joined  as  to  the  property 
of  the  claimants,  in  the  goods  seized  under  the  Ji.  fa.  Chase  v.  Gohle, 
2  M.  &  Gr.  930.  So  the  execution  creditor  may  defeat  the  claim  by 
establishing  a  title  to  the  goods  in  a  third  party,  although  superior  even 
to  his  own.  Richards  v.  Jenkins,  18  Q.  B.  D.  451,  C.  A.  Thus  he  may 
set  up  the  title  of  the  trustee  in  baidvruptcy  of  the  claimant.  Id.  In  this 
case  the  claimant  had  no  title  whatever.  When  the  claimant  is  owner  of 
an  ecjuity  of  redenqition  in  the  goods  he  is  entitled  to  succeed.  Usher  v. 
Martin,  24  Q.  P..  D.  272. 

By  Rules,  1883,  0.  Ivii.,  r.  3  (replacing  the  C.  L.  P.  Act,  1860,  s.  12), 
relief  by  way  of  interpleader  may  be  granted  although  "the  titles  of  the 
claimants  have  not  a  common  origin,  but  are  adverse  to,  and  independent 
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of,  one  anuthur."     See  us  to  the  construction  of  tliis  rule,  Meynell  v.  Augtll, 
;?2  L.  J.,  Q.  15.  11;  Best  v.  Jliti/cs,  1  H.  i<:  C.  71«  ;  32  L.  J.,    Ex.    12H ; 
Tanner  v.  European  Hank,  Ij.  K.,  1   Ex.  LIGI.     UiMjn  an  iriter|)leader  issue 
whotlicT  certain  floods  seized  in  execution  were  "  at  the  time  of  the  seizure, 
tlie  <^ood.s  of  the  plaiiitiiV,"  the  iilaintitV  proved  a  bill  of  sale  of  the  goods  to 
liiniself;  it  was  held  that  the  defendant,  the  execution  creditor,  Uiij^ht  set  up, 
l)y  way  of  answer,  a  j)rior  bill  of  sale  to  a  third  ])artv.     Gadsilen  v.  Barrow, 
!l"'Exch.  514  ;  23  L.  J.,  Ex.  l.'M.     But  under  the  Bills  of  Sale  Act,  1878,  s.  8, 
the  prior  bill  of  sale,  if  unregistered,  would  be  displaced,  but  so  far  only  as 
is  necessary  to   give  eil'ect  to  the  execution  :  Ex  pte.  Blaibcrfj,  23  Ch.  D. 
254,  (J.  A.,  vide  ante,  p.  1204  ;  and  if  given  as  security  lor  money  would  be 
void  altogether  under  the  Bills  of  Sale  Act,  1882,  s.  8,  ante,  p.  1197.     If, 
however,  the  prior  bill  of  sale  were  a  deed  of  gift,  it  would,  under  Id.,  s.  5, 
avoid  the  later  bill  of  sale  given  as  a  security  for  money.     Tuck  v.  Southern 
Counties  Deposit  Bank,  ante,  p.  1210.     AVhere  A.  mortgaged  his  chattels  to 
B.,  and  they  were  taken  in  execution,  at  the  suit  of  C,  a  creditor  of  A. :  it 
was  held  that  in  an  issue  between  B.  and  C,  B.  could  not  after  the  mortgage 
had  been  satistied  rely  on  his  bare  legal  title  to  the  chattels.      Waterton  v. 
Baker,   17  L.  T.  494,   H.  T.  18G8,  Q.  B.     The  execution  creditor  is  not 
necessaril}'  bound  by  au  estoppel  which  would   liave  prevented  his  debtor 
from  disputing  the  title  of  the  claimant.     Bichards  v.  Johnston,  4  U.  iV  N. 
060 ;  28  L.  J.,  Ex.  :!22 ;  lUclmrds  v.  Jenkins,  18  Q.  B.  D.  451,  C.  A.     In 
Shiagler  v.  JMt,  7   U.  k  N.  G5 ;  30  L.  J.,  Ex.  322,  the  claimant  was  a 
married    woman    against    whom   a  decree   nisi  for   the   dissolution  of  her 
marriage  had  been   pronounced.     An  issue  was  directed  as  to  whether  the 
goods  were,  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the  goods 
and  chattels  of  S.  S.  (the  maiden  name  of  the  plaintiff).     The  jury  having 
foimd  a  verdict  for  the  plaintiff,  the  court  refused  a  new  trial,  or  to  enter 
into  the  question  of  the  plaintiff's  title,  as  a  married  woman  agaiust  her 
husband.     And  see  Bird  v.  Crahb,  .')0  L.  J.,  Ex.  318  ;  and  Duncan  v.  Cashin, 
L.  II,  IOC.  P.  554. 
As  to  what  assignments  are  frauduleut,  see  ante,  p.  1190. 
As  to  the  operation  of  the  Bills  of  Sale  Acts,  vide  ante,  p.  1191. 
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Affidavit  to  put  off  ti-ial  on  account  of  ahsence  of  material  witness. 
(See  Tidd's  Forms,  310;   Chim/s  Forms,  10th  ed.  853.) 


In  the  High  Court  of  Justice, 

King's  Bench  Division  [or  other  division^. 


I  A.  B.,  plaintifi', 
and 
C.  D.,  defendant. 


I,   C.  D.,  the  above-named  defendant  \_orY,  Z.  of  ,  the  solicitor 

in  this  action  of  the  above-named  defendant] ,  make  oath  and  say  as 
follows  : — 

1.  That  issue  was  joined  in  this  action  on  the daj-  of and 

that  notice  for  the  trial  thereof  was  given  for  the daj^  of . 

2.  That  F.   /''.,  late  of ,  is  a  material   and   necessary  witness   for 

me  \or  for  the  defendant]  in  the  said  cause,  as  I  am  advised  and  believe  that 
I  cannot  safely  proceed  to  the  trial  thereof,  without  the  testimony  of  the 
said  F.  F. 

3.  That  the  said  F.  F.  is  now  at  [state  the  ivitness  being  abroad,  if  that 
be  thefacf], 

4.  That  in  consequence  of  the  notice  of  trial  so  given,  as  aforesaid,  I  caused 
an  inquiry  to  be  made,  &:c.  [stating  the  nature  and  result  of  the  inquiry 
taade  after  the  witness,  and  the  time  when  he  is  likely  to  attend,  and  other 
facts,  if  any,  in  support  of  the  applicationl. 

Swoi-n,  &c.  "  a.  D. 

[or  Y.  Z.-\ 


(     lli2i»     ) 
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ABAXDOXMENT, 

of  8liip  regulated  bv  IMariuo  Insurance  Act,  TJlltl  (<!   E.  7,  c.  41), 
88.  57  (2X  (JU,  Gl,  (52... 414,  44G. 
not  necessary,  when   loss  ou  marine  policy  actually  total, 
8.  57  (2),  444. 
when  necessary  in  order  to  constitute  a  total  loas,  s.  02  (I),  44G. 
wliat  loss  is  necessary  to  justify,  447. 
may  be  oral,  but  must  be  unconditional,  s.  fJ2  (2),  44G. 
notice  of.  must  be  given  witli  reasonable  diligence,  s.  62  (8),  ii}. 
iion-aceeptance  liy  insurer  immaterial,  s.  02  (4),  id. 
aecej)tancc  may  be  express  or  imiilied,  s.  02  (5),  id. 
mere  silence  nf  in.surer  not  acceptance,  id. 
when  aeecptiil  nbiiiidniiinc^nt  irrevocable,  s.  02  (0), 

id. 
unncccssai'v  wluii  nf  wn  l)cncli(  to  insurer,  s.  0"J(7), 

id. 
may  be  Avuivid  by  iasiircr,  .s.  02  (H).  id. 
unncecssary  in  ca.sf  of  re-insurance,  s.  02  (i)),  id. 
party  jointly  inferested  may  give,  448. 
riglits  of  insurer  on  valid,  s.  0ii...440. 
not  defeated  by  matter  arising  after  action,  447. 
nor  by  informality  in  notice,  iil. 
of  right  to  light,  8:!().     Se."  Lights. 

of  way,  Si't^).     See  Wmj. 
of  distress,  what  amounts  to.  ',t()2. 
a  question  of  fact,  id. 
effect  of,  id. 

AllATE^FEXr, 

plea  in,  procedure  in  substitution  for,  '.U. 
of  nuisanc(>,  772.     See  A'lt/.sa/ice. 

ABSENCE  BEYOND  SEAS.     See  Beyond  Sea^. 

ABSTRACT  OF  TITLE, 

when  admitted  as  secondary  evidence  of  original  deed,  14. 
privileged  from  production,  170. 

alleged  delivery  of,  not  satistied  by  delivery  of  deeds,  323. 
full  and  sufficient,  though  disclosing  title  that  is  not  gooil,  id. 
vendor  must  be  prepared  to  verify,  323. 

ACCEPTANCE, 

of  under  tenant,  what  amounts  to,  337. 
of  offer,  contract  binds  from  time  of  posting,  521. 
of  goods  witliiii  tile  S.  of  <;.  Act.  1S'.)3...527  ft  "tq.,  5tJS.     See  Sale 
of  Goods. 

L  L  L' 
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ACCEPTANCE  OF  BILL  OF  EXCHANGE. 

acceptance  per  proc.  of  drawee  without  authority,  ;>oS. 

effect  of  admission  of,  357. 

must  be  by  drawee,  unless  for  honour,  300. 

ambiguous  and  irregular,  id. 

where  no  drawee,  acceptor  liable  as  on  promissory  nutc.  id. 

eifect  of.  where  pavce  fictitious.  361. 

definition.  B.  of  Ex.  Act,  1882,  s.  17  (1),  362. 

must  be  in  writing,  signed  by  drawee,  or  his  agent,  s.  17  (2  a),  id. 

signature  sufficient,  id. 
drawee  must  pay  money  only,  s.  17  (2  6),  id. 
may  be  revoked  before  delivery,  353,  363. 
general  or  qualified,  s.  19  (1),  362. 

conditional,  partial,  local,  qualified  as  to   time,  acceptance  of 

some  only  of  several  drawees,  s.  19  (2),  id.,  363. 
question  forjudge,  364. 
general,  not  necessary  to  prove  presentment,  s.  52  (1),  363. 

aliter,  if  local,  id.,  364. 
liability  of  acceptor,  s.  54... 363. 
on  bills  in  sets,  s.  71. ..id. 

payable  at  bankers',  equivalent  to  order  to  pay  bill,  364. 
how  proved,  id. 

proof  of  acceptor's  handwriting,  prima  facie  evidence  of  accept- 
ance during  currency,  id. 
by  several,  not  partners,  handwriting  of  all  must  l)e  proved,  id. 
by  partners,  id. 

signature  of  one  partner  that  of  all.  s.  23  (2).  358,  id. 

partnership  and  handwriting  must  be  proved,  364. 
must  be  in  name  of  the  firm,  365. 
when  it  binds  firm,  358.  id. 

where  name  common  to  firm  and  person  signing,  365. 
where  no  authority,  partner  accepting  liable,  358. 
docs  not  extend  to  other  than  trading  partnersliips,  36G. 
:is  solicitors,  brokers,  or  auctioneers,  id. 
or  directors  of  mining  company,  id. 
or  railway  company,  id. 
nor  when  taken  fraudulently,  365. 

fraud  presumed  where  given  for  separate  lialtility,  id. 
in  name  <if  firm,  slightly  dift'ering  from  real  name,  id. 
by  agent,  366. 

agent  wheji  personally  liablt;  to  third  persons,  id. 
accepted  per  proc,  367. 

agent's  authority  and  handwriting  must  ])e  inoved.  id. 
holder  ill  due  course,  not  affected  by  abuse  nf  aiitluirily.  id. 
liy  wife.  id. 
jiroof  (if.  by  adraissiiiii,  id. 

notice  to  drawee  of  acceptance  makes  it  irrevocable,  s.  21  (1), 

353,  id. 
where  iicceptance  is  forged,  payment  of  similar  forged  l>ill  not 

necessarily  an  acknowledgment,  36S. 
IjV  def(^iidant'8  notice  to  produce,  in  which  the  bill  was  described 
as  accepted  by  him.  /(/. 
Ijefore  drawing,  id. 

of  blank  bill,  authority  to  drawer  to  fill  up  with  any  sum  eoveriil 

l>y  stamp,  353,  id. 
evcm  although  figures  in  margin  liave  been  altere<l.  36S. 
svich  acceptance  binds  accejitor  to  holder  in  due  course,  353. 

but  only  if  accejitor  intended  iicceiitance  to  be  filled  up,  3GS. 
where  diiiwer's  name  alone  in  blank,  id. 
immaterial  if  names  of  drawer  and  indorsee  are  forgeries,  id. 
presentment  for  payment,  id.     See  Presentment. 


Jiidcj,.  Vl'M 

A((  i:i'rAN(  !■;  of  iiii.i,  of  exchan(;k— coH<//i./'f/. 

I'vitlciiot!  imtlfT  iniiiiiy  cliiiins,  lili'J. 
effect  of,  in  iiecrcditin;,'  tlic  dniwiiiL',  s.  ."i^./JflS. 
ailinits  ilrawfi-'s  Ii;iiiilwrititi;r,  id. 

iiiiil  I'uiiacify  and  anlliurity  to  draw,  id. 
aceiptiir  for  honour  cannot  ilisputc  drawer's  Bi;rnature,  lid',),  ;i9l. 
mipni  iinitest  (or  lionoiir,  s.  t!r)...l!iS!t,  WW). 

must    be    \vritt«ii   im    tlio    l>ill,   ami    indicate   that   it    is   such, 
s.  05  (o  a),  3!)(». 
and  be  si;,'ned  by  aeeeptor  for  honour,  8.  0")  ('!  b),  id. 
unless  otherwis(!  ntuted,  (leemed    to   be  for  honour  of   drawir, 

8.  Oo  (4),  :!t)<). 
maturity  liow  eah'ulated,  s.  tJ.")  (."i),  id. 
engautrai'nt  by  ace<'i)tor  for  lionour,  s.  (J'J,  id. 

bill  must  be  protewti'd  before  presentation  tu  him,  s.  <j7,  id. 
proof  (if,  unnecessary  in  action  against  indorser,  392. 

ACCErTING  GOODS,  ACTION  FOR  NOT.     See  Sale  of  Oood^. 

ACCEPTOK, 

identity  of,  how  proved,  loo. 

evidence  in  actions  by  payee  against,  'M\.     See  Ao-eptance  of  Bill. 

by  indorsee  against,  otji).     See  Iitdoi.^tment. 

by  drawer  against,  375.     See  Bill  of  Exi-hdngr. 

bv  pavee  ur  indorsee  against,  I'upra  protest  or  for 
■  honour.  38i).     See  Prote.<t. 
presentment  to.  for  ]iayraent.  ;>7'.l. 

delayed,  or  exnisid,  o7t). 
how  discharged  from  liability,  l(t4. 
erteet  of  giviug  time  to,  id. 

ACCESS, 

of  husband.  iMunot  be  disproved  by  husband  or  wife,  KI.  IGl.  1017. 
secus,  as  to  access  before  marriage,  1047. 
when  presumetl,  id. 
ACCIDENT. 

policy  of  insurance  against  personal,  l.")!.     See  Insurance  {Accident.) 
accidents  to  chattels,  458. 
stamp  on,  209. 

ma}-  be  adhesive,  id. 
eftVct  on  contract,  of  unforeseen,  340,  461,  589,  GOG. 
(•arricr  liable  for  loss  by,  OliL. 

in  driving,  an  excuse  in  actions  for  negligence,  778.     See  Xegligence. 
when  a  defence  in  action  for  assault,  913. 

ACCOMMODATION  ACCEPTC )R, 

giving  time  to  drawer,  405. 

may  recover  costs  of  action  defended  at  request  of  drawer.  5'.I7. 

ACCO:\DIODATION  BILL, 

where  no  etYects,  notice  of  dishonour  unnecessary,  388. 

bill  made  i)ayable  at  drawer's  own  house  maybe  presumed  to  be,  38 

ACCORD  AND  SATISFACTION, 

necessary  to  discharge  written  contract  after  breach,  29. 
a  defence  in  contract,  059. 

must  be  specially  pleaded,  id. 

acceptance  in  satisfaction  must  be  shown,  id. 

retention  of  cheque  sent,  not  conclusive,  OtiO. 
of  negotiable  instrument  may  sometimes  b(^  presumed,  id. 
may  be  made  by  a  stranger  on  bihalf  of.  and  adopteil  by  defen- 
dant, id. 
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AL'COKJ)  AND  SATISFACTKJX     c('/t///(«''<^. 
ii  defence  in  contract — continued. 

question  when  receipt  given  for  unliquidated  dainagcs,  660. 
when  agreement  to  accept  less  than  claim  is  no  good  accord,  id. 

composition  with  creditors,  id. 
oral  to  accept  something,  and  performance,  is  good,  G61. 
agreement  to  refer  is  not,  id. 
in  actions  for  defamation,  876. 

AOCOUXT, 

presumptive  evidence  of  having  accounted,  36. 

kept  by  persons  deceased  showing  receipts,  admissible  in  evidence, 

ao,  oG. 
made  in  course  of  business,  59. 
when  it  requires  a  receipt  stamp,  272,  27o. 
mutual,  how  afteeted  by  Statutes  of  Limitations,  692. 
transfer  of  figures,  in,  may  amount  to  payment,  701. 

ACCOUNT   STATED, 

compulsory  admission  not  evidence  of.  60. 

solicitor's  bill  cannot  be  recovered  on.  without  proof  of  delivery.  501!. 

action  on,  (i26. 

not  pleaded  luiless  stated  or  settled  account,  id. 
acknowledgment  must  be  absolute,  id. 

ofler  of  less  than  sum  demanded  not  an  iicknowledgment.  id. 
entry  in  bankrupt's  examination  not  evidence  of,  id. 

secu-%  oral  admissions  nf  debt,  thouiih  written  agreement,  id. 
agreemi'ut  by  member  of  company  to  pay.  id..  627. 
I  O  U,  evidence  of,  62^. 

must  be  admission  of  debt  due,  in  order  to  support,  id. 
generally  will  not  lie  unless  specific  sum  agreed  on,  id. 
must  be  of  debt  due  from  defendant,  id. 
lies  on  balance  struck  after  <lissolution  uf  partnership,  628. 
may  be  with  plaintiffs  wife,  id. 
not  by  the  defendant's,  id. 

unless  proved  to  be  his  agent,  id. 
not  by  casual  conversation  with  stranger,  id. 
debt  may  be  an  equital)le  one,  id. 
errors  in  it  may  be  corrected,  id. 
admits  particular  character,  id. 
promissory  note,  properly  stamped,  evidence  of,  415. 
secns,  if  unstanii)ed.  62S. 
or  if  payable  on  contingency,  id. 
must  be  stated  before  action  brought,  id. 
when  evidence  of  more  than  one  accounting  admissible,  id., 

629. 
award  not  evidence  on,  629. 
valuation  of  appraisers,  when  admissible  on,  id. 
infant  not  liable  on,  id. 

account  cannot  be  staled  witli  lunatic  or  his  agent,  id. 
wlien  evidence  of  payment,  69;j. 

ACKNO  wledg:\i  knt, 

in  deed  of  receipt  of  money,  effect  of,  65. 

under  Conveyancing.  &c..  Act.  1881,  s.  55,  id. 
when  it  requires  a  sfamji,  2:-{3.  2111. 

not  if  it  du  not  amount  (o  an  agr<-ement,  id. 
distinction  between  acknowledgmenis  ami  receipts,  272,  27J>. 
by  acceptor  of  bill,  dispenses  with  jnoof  of  acceptance,  :{67. 

so  witli  proof  of  indorsements  as  against  indorser,  ;!72. 
proof  of,  in  action  on  account  stat<(l,  676.     See  Acrouid  Stated. 
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to  tiiku  a  case  out  of  Stat,  of  fiimilation.s.  must  bo  in  writing,  'JSl, 

IU(J7,  l(»7<j.     See  Entry,  liujht  dJ  ;  f.imiluiioii",  tilatute»  of. 
of  rent  duo  by  person  in  jxisHession,  evidonee  of  tenancy.  101 1. 

A(  QUITTAL, 

certificato  of,  admissible  in  rvidence,  10 1, 
proof  of,  in  action  for  malirions  prosecution,  81. 

A(  T   BOOK, 

proof  of  probate  and  letters  of  admiiiiatration,  118. 

ACT  OF  GOD, 

meaning  of,  <;:'>1. 

ACTION, 

proof  of  commencement  of,  (J77,  (378,  757. 
notice  of,  1 IW.     See  Notice  of  Action. 

ACTS  OF  rAKLIAMENT.     See  Parliament. 

ADJUDICATION  STAMl'. 

conclusive  as  to  duty  paid  being  sufficient,  228,  229. 

AD.TUSrMF-N'J\ 

proof  and  effect  of,  in  actions  on  marine  policies,  448. 
only  prima  facie  evidence  against  underwriter,  id, 
opened  by  fraud,  id. 
exempt  from  stamp,  id. 

ADMINIS'I'KATION.     See  Probate  and  Letter^:  of  Administration. 

relates  to  intestate's  death,  for  tlie  benefit  of  tlio  I'state,  I06I,  llol. 
but  must  be  granted  before  a('tion.  1 1.IO. 

except  in  iiction  in  Chancery  Division,  1151. 
iindiT  Cluincery  decree,  indemnifies  executors,  llfJO. 
courses  of,  id.     See  Executor  ami  Adminidrator. 

in  administration  (jf  insolvent  estate  by  Court,  bankruptcy  rules 
to  prevail,  llt)2.     See  Judicature  Acts,  187o,  1875. 

A 1  )M  i  \  1ST1{AT(  )i;.     See  Exerutor  and  Administrator. 

AD.MIltALTY    COUKT, 

seal  of,  judicially  noticed,  7U. 

to  proceedings  of,  82. 
proceedings  of,  bow  proved,  110. 

jurisdiction  of,  now  transferred  to  High  Court  of  Justice,  117. 
eflect  of  sentence  of,  on  questions  of  prize,  204. 
sentence  of  condemnation,  conclusive,  id. 
so  of  foreign  court,  id. 

aliter,  if  sitting  in  contravention  of  the  law  of  nations,  id. 
sentence    of    condemnation   on    ground    that    property    is   not 

neutral,  id. 
conclusive  of  that  fact,  id. 
"as  good  and  lawful  iirize,"  id. 
ambiguous,  may  be  examined,  id. 
grouHil  of  condemnation  must  appear  on  face  of  sentence,  to  be 

conclusive,  205. 
foreign   sentence  of  condemnation  not  evidence  of  a    loss  by 
capture,  4;^!». 
condemnati(ni  in  damages  by,  not  a  loss  by  perils  of  the  seas.  4H7. 
salvage  award  not  conclusive  of  sea  loss,  205. 

rule  in,  as  to  damages  in  collision  cases  where  both  ships  are  in  fault, 
now  prevails.  787. 
as  to  costs,  now  the  same  as  in  the  other  divisions.  78!>. 
except  where  Comity  Courts  liave  jnrisdiction,  id. 
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ADMISSIONS, 

oral,  out  of  Court,   evidence   against  partj-  making-  them,  though 

relating  to  contents  of  written  instrument,  2,  9,  (U. 
by  solicitor,  that  there  is  a  written  agreement,  will  not  render  oral 

evidence  inadmissible,  4. 
eft'ect  of,  in  general,  and  when  they  operate  as  an  estoppel,  61.  17-). 
value  of,  depends  on  circumstances  under  which  made,  61. 
admission  made  under  erri^meous  view,  61. 

or  bearing  on  the  whole  a  different  meaning,  id.,  G2. 
under  Eules,  O.  xsxii.,  r.  1,  62,  73. 
of  party's  handwriting,  evidence  against  him,  62. 
before  arbitrator,  admissible,  id. 

so  offer  of  specific  sum,  unless  confidential,  id. 
letters  "without  prejudice,"  and  answers  when  not  admissible,  id. 

judge  to  examine  document  to  determine  admissibility,  id. 
compulsory,  id. 

in  answer  in  Chancery  to  bill  filed  by  a  stranger,  id. 
but  compulsion  must  not  be  illegal,  id. 
in  examination  before  commissioners  of  bankrupt,  id. 
by  witness  in  Court,  id. 
on  process  before  House  of  Commons,  id. 
not  evidence  of  account  stated,  63. 
of  contents  of  documents,  id. 
of  party  to  record,  evidence  against  himself,  though  relating  to  con- 
tents of  written  instrument  not  produced,  id. 
so  copy  of  written  instrument,  sent  by  party,  id. 
by  notice  of  dissolution  of  partnership,  id. 
by  acquiescence,  6i. 

depositions  of  a  witness,  when  evidence  as    admission    against 

person  present,  id. 
not  presumed  from  omission  to  reply  to  a  letter,  id. 
unless  writer  entitled  to  an  answer,  id. 
by  receipts,  65. 

in  deeds,  conclusive  at  common  law.  /'/. 

unless  recitals  show  money  not  paid.  id. 
indorsed  on  deed  not  conclusive,  id. 
in  or  on  deed,  for  consideration.  suflSeient.  id. 
not  under  seal,  not  conclusive,  id. 

even  though  in  full  of  all  demands,  /*/..  iX. 
'•without  prejudice,"  effect  of,  G(}. 
in  policy,  of  premium,  conclusive,  id.,  44ym. 

unless  there  has  been  fraud,  66. 
by  agent,  of  receipt  of  money,  how  it  binds  him,  id. 
may  operate  as  estoi>pel  in  favour  of  third  persons,  /(/. 
implied  from  the  acts  of  the  party,  id. 
jilaintiff's  title  to  sue,  id. 
character  in  which  he  sues,  id. 

defendant  is  sued,  id. 
when  conclusive,  id. 
dealing  with  or  slandering  jiarty  in  such  character,  id. 
]>riyni(nt  of  tithes  to  plaintiif.  evidence  of  jjlaintiff's  title,  id. 
subscription  of  paper  as  witness,  not  evidence  of  knowledge  of 

contents,  id. 
advc'rtising  i)roperty  as  that  of  a  bankrupt,  id. 
bringing  action  of  ejectment,  id. 
by  trustees,  or  persons  not  ]Kirties  to  suit,  but  interested,  id. 
by  husband  in  action  by  him  and  wife,  67. 
by  party  to  whom  money  is  eoiiditioned  by  bond  to  be  paid.  /./. 
by  owner  of  shiji  in  actioTi  by  ma.ster.  id. 
\>y  ]iarty  really  interested  in  policy,  id. 
by  rcKtui  que  trust,  id. 
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by  trustc'i'H,  <>r  pcrsnns  nut  partirs  to  suif.  hut  iiitiT(Ht<'il     omliuux/. 
by  tinanta  of  existciirf  of  rigiits  or  caHonicnts,  'w. 
by  rated  inhabitants  on  appeals.  /'/. 
by    iiartics    who    have    imlrmnificd    shiritV    in    action    apiinat 

■  lattiT.  id. 
'if  party  for  wlioac  lumfit  ikcd  detained,  id. 

plaintiff  sues  on  a  bill,  id. 
from  whom  overdue  bill  was  received,  id. 
by  one  of  several  trustees,  id. 
of  joint  contractor  not  joined,  id. 

of  co-trc8iiassers,  in  actions  for  tort,  irenerally  evidence  aj^ainst 
themselves  oidy,  i(l.,(J8. 
So  in  actions  ex  contractu,  uidess  common  interest,  G8. 
by  individual,  of  corporate  body,  id. 

by  officer,  in  action  for  disturbance  in  exi'rcisin;;  office,  id. 
by  executor,  in  acti(ju  by  plaintift",  suing  as  administrator  durante 

absentia,  id. 
by  trustee  of  bankrujjt,  id. 

of  persons  tillin<,^  official  cliaracter  before  they  were  invested  with 
tliat  cliaracter,  id. 
by  jruardian,  and  prochein  nmy,  inadmissible  apainst  infant,  68. 
by  agents  and  servants,  id.     See  Agent. 
by  partner,  7(l.     See  Vartners. 
by  wife,  71.     See  Wife. 
by  counsel  in  conduct  of  case,  72. 

of  fact  in  order  to  support  one  issue,  id. 

from  which  client's  possession  of  a  document  uiay  be  pre- 
sumed, id. 
.special  ease  signed  by,  H. 
by  solicitor  for  the  purjiose  of  a  cause,  admissible,  id. 
as  of  handwriting  of  witness,  id. 

that  he  is  solicitor  on  the  record,  sufficient  proof  of  agency,  id. 
inadmissible,  where  made  before  action  brouglit,  id. 

where  not  with  view  to  dispi'use  with  i)roof,  /</. 
admission  by.  may  be  used  on  new  trial,  tiioiigli  retracted,  7;!. 
under  notice  to  admit.  /(/. 

iu)tice  mav  be  given  to  admit  documents,  and  facts  (O.  xxxii., 

rr.  2,  r)lid. 
Consequence  of  refusal  of  party  to  make,  according  to  notice,  id. 
certificate  that  refusal  to  admit  was  reasonable,  id.,  :>U4. 
proof  of  admission  (r.  7),  73. 
extejuls  to  documents  out  of  ctistody  of  party,  intending  to  offer 

tiiem  in  evidence,  id. 
party  nut   released  from  obligation  to  admit  document  by  slight 

niisdeserij)tion,  /»/.,  71. 
effect  of  admission  luider  notice  without  a  "  saving  of  all  just 

exceptions,"  74. 
admission  of  acceptance,  how  far  conclusive,  id.,  357,  3('>(j. 
by  payment  of  money  into  court,  74.   See  Payment  of  Money  into  Court. 
by  recital,  75.     See  Recital. 

by  estoppel  by  deed  or  in  paif:,  id.,  70.     See  EMoppeh 
on  the  record,  77. 

matter  jtleaded  and  not  denied,  admitted,  id.,  30'.). 

except  damages,  310. 
of  facts  in  pleadings  whether  (ju  sfime  footing  as  proof.  77,  78. 
effect,  in  the  action,  of  material  allegations  pleaded,  78. 
statement  in  pleading  in  another  action,  iil. 
judgment  by  default  admits  cause  of  action,  id. 
whole  admission  must  be  taken  together,  id. 

if  answi  r  in  ('liiinciiy  read,  defendant  may  recjuire  bill.  />/. 
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wliole  admission  must  be  taken  together — continued. 

assertion  of  party  in  conversation,  given  in  evidence  against  liim 
of  facts  in  his  favour,  evidence  for  him  of  tliosc  facts,  78. 
of  client,  wlien  provable  by  solicitor,  172. 
oral,  of  debt,  though  unstamped  written  admission  given,  22o. 

for  goods  sold,  evidence  of  accounts  stated,  t)2f:!. 
of  money  due  on  bill  in  dcfi'odant's  possession,  357. 
of  acceptor's  handwriting,  admission  of  acceptance,  3o7. 
of  acceptance,  by  one  partner,  binds  firm,  atJG. 
of  notice  of  dishonour,  383.     See  Notice  of  Dishonour. 
of  fraxid,  or  illegality,  effect  of,  in  actions  on  bills  or  notes,  399. 
promissorv  note  unstamped,  not  evidence  of  admission  under  account 

stated,  028. 
oral,  of  part  pavraent  will   take  debt  out  of  Statute  of  Limitations, 

686,  687. 
by  bankrupt  in  balance-sheet,  will  not  take  debt  out  of  Statute  of 

Limitations  as  against  trustee,  687,  691. 
of  publication  of  libel.  857. 

by  tenant,  of  period  of  commencement  of  tenancy,  1018. 
of  bankrupt,  before  bankruptcy,  admissible  to  prove  contemplation  of 

bankruptcy.  51. 

ADULTERY, 

evidence  of  ])arty  in  proceedings  by  reason  of,  admissible,  161. 

but  not  liable  to  be  asked  questions  tending  to  show  that  lie  has 
been  guilty  of,  id. 
unless  lie  has  given  evidence  in  disproof  thereof,  id. 
evidence  is  not  excluded  if  witness  be  willing  to  give  it,  165. 
husband  not  liable  for  goods  supplied  to  wife  after  dismissal  for,  567. 
of  wife  no  defence  to  action  for  annuity,  in  scjiaration  deed,  1179. 

ADVANCE, 

by  parent  to  child,  jmsumed  to  be  a  gift,  591. 

ADVERSE  occur ATIOX. 

not  suflBcient  in  action  for  use  and  occupation,  336. 

ADVEliSE  POSSESSION.     Sei>  Entry,  Rigid  of. 

ADVERTISEMENTS, 

action  for,  injuring  plaint  iff 's  trade,  846 

AFFIDAVIT, 

of  solicitor,  of  service  of  notice;  to  produce,  8. 

signature  of  admissions  after  notice  to  admit,  73. 
taken  before  consuls,  notaries,  &c.,  to  bt;  judicially  noticed,  80, 81,  115. 
certificate  of  authority  to  administer  oath  abroad,  115. 
proof  of,  taken  before  commissioners,  114. 

when  put  in  evidence  against  party  who  has  used  it,  id. 
examined  or  office  copy  of,  when  admissible,  97,  186.     See 

Proof  by  Office  Copy. 
filed  in  Chancery,  114.     Sct^  Chancery. 
proof  by,  at  trial  in  lieu  of  oral  evidence,  185,  e<  i^eq.     >iii'  Depo!<ittons. 
Rules,  1883,  respecting.  185,  186. 

to  b(!  confined  tofacis  wilhin  deponeiit'sown  Km^wledge,  186. 
except  on  interlocutoiy  motions,  id. 

not  to  bo  aworn  befoic  solicitor  of  party  using  it,  or  solicitor's 
partner  or  clerk,  id.,  I2(l7. 

rule  applies  1o  ailida\it  filed  with  bill  of  sale,  1207. 
right  to  crfiHH-examine  witnesses  who  made  affidavits,  186. 
in  answer  to  interroi^atorirs.  115.  I  ST.  iSS. 
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for  j)iittiiif,'  off  trial  in  nb.sinci.'  of  wilncsa,  ir>r>,  l.">i). 

form  of,  122S. 
stamp  1)11,  2^1. 

to  l)«)l(l  to  bail,  to  hi!  proved  in  action  for  malicious  arrest,  888. 
of  exeeiitor  to  obtain  probate  evidence  of  assets,  llaS. 
to  be  tiled  with  bill  of  sale,  1194.  lliO.!,  et^eq.     See  BUI  of  Sale. 

.VKKIIJ.VTION  OlIDKJt. 

obtained  by  A.,  quashin.i,'  of,  no  estoppel  to  action  for  seduction  by 
A.'s  master,  'iOtJ. 

AFFIRMATION, 

in  lien  of  oath  admissible,  IGI. 

in  casi'  of  Quakers  and  Moravians,  ifJ. 

persons  alleirintr  no  religious  belief,  irl. 
religi(jus  scruples,  id. 
forms  of.  id. 

AFFIKMA'IIVK, 

rule  that  proof  lies  on  the  party  who  asserts,  !)4. 
substance  nf  issue  to  be  I'eirarded,  id. 
exception  where  there  is  presumption  of  law,  id..  It."). 

or  fact  is  peculiarly  in  the  knowledge  of  the  party,  Uo. 
not  reason  of  exception  in  case  of  convictions,  id. 

afki;ki(4H'I'Mfnt. 

action  on  contract  of,  4.V.I. 

law  of  ship's  country  usually  regulates  contract.  /''. 

unless  ])arties  show  ditl'erent  intent  ion.  iiL 
bill  of  lading,  id.     See  Bill  of  Lading. 
action  by  shipowner  against  mercliiint  or  charterer,  1(!:>. 
when  ctintract  determined  on  war  breaking  out,  id. 
compliance  with  warranties  or  cnnditions.  id. 
seaAV(n"thiness,  iil. 
readiness  to  receive  cargo,  id. 

description  of  ship  in  charterparty  may  be  warranty,  id. 
Condition  tn  sail  on  particular  day.  id. 

when  prevented  by  excepted  perils,  id..  l*i". 
misstatemi'nt  of  tonnagt^  not,  id. 

representation  in  cliarterparty  whether  warranty  or  condition 
precedent,  question  of  iutintion,  iil. 
demurrage,  id. 

lay  days,  bow  reckoned,  id. 

when  they  begin  to  run,  4li.'). 

as  to  naming  place  of  discharge,  id. 
run  on  till  loading  completed,  id. 
run  unless  loading  prevented  by  act  of  master,  id. 
even  iilthough  delay  caused  by  strike,  id. 
or  by  other  consignees,  id. 
or  by  excepted  perils,  id. 
reasonable  time  for  loading  and  unloading  implied  under 
exisling  circumstanci'S.  id..  ;")()(!. 
freighter  to  have  cargo  ready,  /(/. 
according  to  usage  of  ])ort,  4(jti. 
shipowner  and  merchant  must  use  due  diligence,  4li:!.  id. 
dispensation  with  performance  by  declaration  of  war,  after 

refusal  of  charterer  to  load,  4tit!,  407. 
clauses  freeing  charterer  from  liability  after  ship  loadid.  HIT. 
priiu'i])le  to  be  deduced  from  cases,  id. 
freiL:ht  and  ilalnaL;-i-s.  id. 
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action  by  shipowner  against  merchant  or  charterer— con<mue*7. 
freitrht  and  damages — continniij. 

no  freiirht  due  till  iroods  carried  to  destination.  467. 
duty  of  ship,  when   she   is   to   go   to  "docks,  or   as   near 
thereto  us  she  may  safely  get,"  Id. 
when  she  is  to  lie  "  always  afloat,"  itJ.,  468. 
when  freight  made  payable  at  port  of  loading,  469. 
payments  in  advance  on  account  of  freight  not  recoverable,  itl. 
owner  stipulating  for  full  cargo,  entitled  to  full  freight,  id. 
freight  to  be  calculated  on  amount  put  on  Ijoard,  carried  and 

delivered,  46t). 
lump  freight  payable,  though  part  of  cargo  lost,  /'/. 
representation  as  to  nature  of  cargo,  /(7. 
charterer  cannot  fill  cabins  at  charter  price,  470. 
consignor,  owner  of  goods,  carried  at  his  risk,  is  liable  for  freight 

if  consignee  do  not  pay,  id. 
measure  of  damages,  id. 
freight  pro  rata,  id. 

on  transhipment.  /</. 
lien  for  freight,  &c.,  471. 

shipowner  has  on  goods,  id. 
when  on  sub-freight,  id. 
when  waived,  id. 

when  shipowner  can  land  goods  and  ri'tain  liiu.  id. 
no  lien  for  unliquidated  damages.  /'/. 
dead  freight,  id. 
implied  contracts  by  chartt'rer  or  shipper,  id.^ 

not  to  put  on  board  dangerous  articles,  47".^. 
drfrnee,  id. 

cliarterer  liable  for  freight,  though  he  abandon  cargo.  /'/. 
>'ecus,  where  shipowner  abandons  ship.  /(/. 
action  by  merchant  against  shipowner  or  master.  /(/. 

master  as  well  as  owner  liable  as  common  carrier,  id. 

wlien  relieved  by  exceptions  in  charterparty,  Sec,  id. 
warranty  of  seawortliiness  when  goods  shijiped,  id. 
where  stevedore,  master  not  liable  for  bad  stowage,  id. 
where'    goods    injured    l)y    storagi^    against    deleterious     sub- 
stance, 47o. 
damages  caused  by  contraband  ol'  war  l)i'ing  in  ship,  /'/. 
exception  of  perils.  /'/. 

perils  of  sea  include  damage  through  holes  made  by  rats.  /'/. 
or  caused  by  collision,  /'/. 

unless  collision  caused  by  negligence,  id. 
damage  caused  by  unseaworthiness  of  ship,  id. 

warranty  may  be  limited  to  patent  defects,  id. 
exceptions   against  necc'ssity  of  reasonable   skill,  iVc, 
must  be  clearly  (expressed,  id. 
oblige    plaintiff     to    prove     negligence     aftirnia- 
tively.  id. 
where  exception  against  thieves,  they  must  be  external 

to  ship,  id,. 
loss  by  barratry,  not  a  loss  by,  474 

damage  caused  by  navigation  does  not  inehide  damage 
by  imprdjKr  stowage,  /(/. 
exception  for  liability  for  ser\aiits'  negligenct',  id. 
extends  to  loading,  id. 
where  voyage  abandoned  owing  to  exeejjted  perils,  id. 
exemptions  from  or  limitation  of  liability  by  M.  S.  Act,  1804,  iil. 
exemjitions  in  resi)eet  of  lire  or  lo.ss  of  gold,  &c.,  /('. 

implied  warranty  tliat  bulliim  room  will  resisi  thieves,  /(/. 
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iictiiin  Ijv  mcrcliant  ji^aiinnt  rtliijiowiiir  or  raimtiT  — c"//<t/ii<«'''. 
limitation  nf  liability,  fnr  Iohh.  47;"). 

exti'iuls  lo  (lama;,'e  caiit^cd  by  delay  '"  li'liviry.  /-/. 
and  Urns  of  paHSL-nj^'iTs'  hi^rira^it',  /''. 
but  not  to  delay  to  passenger.s,  id. 
evidrnce  adiniasibk-  uf  rual  tonnage  of  ship,  /«/. 
inn8t<r    and    owner    not    liable    for    fault    of    compulsory 

pilot,  /'/. 
loss  by  lire  on  board  lighter,  id. 
implied  contracts  on  part  of  shipowner,  id. 

that  ship  is  fit  for  carrying  the  goods,  i.e.  seaworthy,  when 
she  starts  on  the  voyage,  id. 

or  at  each  stage  of  a  divided  one,  id. 
mast<T  to  sail  in  reasonable  time  and  not  deviate,  47tJ. 
consequence  of  not  so  doing,  id. 
deviation  only  justifiable  to  save  life,  id. 
excuse  for  delay  in  sailing,  id. 
goods  to  be  slowed  under  deck,  id. 
duty  of  master  on  arrival,  /(7. 

"must  require  production  of  bill  of  lading,  when,  id. 
under  bill  of  lading.  /'/.     See  Bill  of  Lading. 
shijtper  to  be  indemnified  against  hypothecation,  478. 

what  he  is  entitled  to  recover,  id. 
duty  of  master  with  resjjeet  to  cargo,  id. 
what  is  sufficient  delivery  of  the  goods,  id. 
meaning  of  "shipped  in  good  order  and  condition,"  478. 

estopi)el  by,  against  purchaser,  id. 
shijiowner  to  have  general  average  loss  on  goods  adjusted,  id. 
includes  loss  by  jettison.  /'/. 

ACCENT. 

employment  of,  by  letter,  may  be  proved  orally,  2. 

signing  agreement  in  his  own  name  personally  liable,  17,  'Ji5. 

unless  it  appear  therefrom  he  did  not  bind  himself  as  principal,  93. 
addition  of  "broker"  to  sigmiture  insutficient,  id. 
"by  telegraphic  authority,"  "  as  agent."  meaning  of,  22. 
signing" as  agent,  is  liable  if  supposed  principal  do  not  exist.  92. 
described  as  owner  in  charterparty,  and  executing  as  such,  real  owner 

cannot  sue.  17. 
written  contract  may  be  shown  orally  to  be  in  fact  contract  of  prin- 
cipal, though  in  form  contract  of  agent,  id. 
acknowledgement  of  receipt  of  money  by,  effect  of,  as  against  him- 
self, G(J. 
admissions  by,  08. 

by  persoii  constituted  agent  for  the  purpose  of  the  admission,  id. 

general  rule  as  to,  G9. 

deelarati(jn  of  servant,  admissibh'.  /'/. 

letters  of  agent  to  i)rineipal.  inadmissible,  id. 

by  receiver  of  rents,  inadmissible  against  employi-r's  title.  /(/. 

by  principal,  inadmissible  against  surety,  id. 

letter  of  agent  abroad,  stating  receipt  of  money,  id. 

of  master  of  ship  to  owners,  evidence  of  facts  only.  (■</. 

of  under-sheriff,  or  bailiff  against  sheriff,  id. 

of  surveyor  against  coriMjratiiui,  id. 

of  officers  and  servants  of  com])anies.  /</.,  70. 

fact  of  agency  must  be  i)roved,  70. 

proof  of  "recognized  agency  in  other  instances,  evidence  of 
general  authority,  id. 
receipt  indorsed  on    writ   of  summons    by  plaintiff's   solicitor's 
town  agent,  evidence  of  payment,  id. 
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when  he  may  sne  on  contract  made  for  principal.  02. 
when  prineipal  may  sue,  on  contract  made  by,  id. 
not  liable,  on  contract  entered  into  by  him,  as  agent  without  autho- 
rity, unless  he  be  the  real  principal,  id.,  493. 
but  liable  on  warranty  of  authority,  498.     See  Warranty. 
a  del  credere  agent  selling  for  a  disclosed  principal  cannot  sue  in  his 
own  name,  92. 
nor  can  a  broker,  id. 
general,  presumption  of  authority  of  to  deliver  deed,  137. 
communications  between  solicitor  and  client,  privileged,  169. 
of  petitioning  creditor,  deposition  by,  of  act  of  bankruptcy,  evidence 

against  bis  principal,  202. 
who  a  sufficient  agent  within  the  Stat,  of  Frauds,  s.  4,  and  S.  of  G. 
Act,  1893,  s.  4,  318,  534.    See  Frauds,  Statute  of;  Sale  of  Goods  Act, 
1893. 
payment  of  deposit  to,  payment  to  principal,  331 . 
employed  to  buy  land  cannot  set  up  against  his  principal  the  want  of 
writing,  320. 
to  sell  laud,  description  by,  binds  principal,  328. 
authority  of,  319. 
proof  of  acceptance  of  bill  by,  366.     See  Acceptance  of  Bill. 
drawing  of  bill  by,  376. 
presentment  of  bill  to,  379. 

agency  in  action  on  policies  of  insurance,  421,  422. 
authority  to  underwrite  ]iolicy  may,  by  custom,  be  limited  by  secret 
instructions,  421,  422. 
covers  underwriting  from  indirect  motive.  421. 
broker,  sale  by,  53.5.     See  Broker. 

commission,  damages  against,  for  delivering  inferior  goods,  548. 
delivery  of  goods  to,  when  piinci])al  may  be  charged  by,  552  et  seq. 
foreign  principal  not  bound  without  express  authority,  554,  555. 
j)rineipal  may  sue  for  profit  agreed  to  be  allowed,  588. 

and  avoid  contract  where  brilie  given  to  agent,  664. 
when  liable  in  action  for  money  had  and  received.  603.     See  Money 

had  and  received. 
profits  made  by,  belong  to  ])rincipal,  id. 
when,  mav  recover  money  from  pcr.son  to  whom  remitted  by  mistake, 

604. 
selling  land,  not  entitled  to  remuneration,  if  himself  purchaser,  590. 

or  have  received  secret  profit  from  purchaser,  id. 
cannot  recover  bribe  promised  to  induce  him  to  contract  on  behalf  of 

his  principal,  id. 
where  authorized  to  appoint  sub-agent,  605. 
of  country  solicitor,  and  lay  client,  no  privity  between,  id. 
as  to  riglit  to  follow  proceeds  of  goods  (Uitrusted  to,  for  sale,  id. 
effect  of  mis-representation  l)y  insurance,  619. 
cannot  set  up  illegality  of  transaction  against  principal,  id. 

unless  he  is  particepn  criminis,  id. 
fraud  of,  when  principal  responsible  for,  663,  845,  848.     See  Deceit. 
money  (expended  by,  in  illegal  disbursements,  with  assent  of  principal, 
cannot  be  recovered,  (J67. 
nor  by  election,  other  than  expense  agent,  id. 
acknowledgment  of  debt  by,  sufficient  to  bar  Stat,  of  Limitations, 

687,  719,  720. 
part  payment  by,  generallj   sufficient  to  take  case  out  of  Statute  of 

Limitations,  668. 
payment  to,  when  good  jiayment  to  princijial.  691.     See  Payment. 

by,  when  good  jjaynient  by  jirincipal,  669.     See  Payment. 
set-off  by,  707.     See  ,SV'/-«/." 
tender  by  and  to,  when  good,  7(l9.     See  Tender. 
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miBrcprcscnliitioii  by.  dl'  liis  iiutliurity,  t!t:!.     .Scr  Wnn-dnltj. 

ildivcry  of  libil  ti.  cviilincc  ol'  publi(!iitirni.  «.">;"). 

Hale  of  lilxl  l)y,  a  jiulilicatioii  by  priiici])al.  8.jC. 

refuHal  by.  to  dfliver  fruixls.  when  a  conversion  by  him,  'Ml. 

qualitirtl  refusal  to  ,i,'ivi-  up  t^'ooils  iif  principal,  when  no  convcrBion,  /</. 

corporal  ion  liable  for  acts  of,  id. 

agrkk.mi:n"i\ 

in  wrilin^;,  must  bo  iiroduccl,  1. 

unless  proved  by  admissions  of  party,  2. 

admissibility  of  oral  evidence  to  vary,  la — 1!>.  See  OraJ  Ei-idfnce. 
to  disciiarge,  28. 
as  to  use  of  unstamped  part  of,  as  secondary  evidence,  255. 
collateral,  not  relating  to  liind,  not  within  Stat,  of  Frauds,  ,S14. 
express,  does  not  prevent  lien,  980. 

unless  inc'onsistent.  /(/. 
whether  an  instrument   operates   as  an  agreement  or  a  lease,  182. 
See  Demise. 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT,  1883,  46  &  47  V. 
c.  01, 
compensation  under,  to  tenant  for  improvements,  347. 
compensation  by  custom,  in  lieu  of,  ;!41t. 

amended  by  Agricultural  Holdings  Acts,  liXlO.  Il)0»;,..344,  347. 
to  what  tenancies  it  ai)plies,  S!t3. 
distress,  in  case  of  tenancy  under  /V^.  004.     See  Excesnire  Digtre^^ ; 

llleijal  Disti-fi'B. 
notice  to  quit  under,  in  general  one  year.  1015. 

but  does  not  affect  contract  for  "0  months'  notice  "  to  quit.  id. 
may  sometimes  extend  to  part  only  of  land,  1022. 

AGRICULTURAL  HOLDINGS  ACT,  1900,63  &  64  V.  c.  50... 347,  349. 

AGRICULTURAL  HOLDINGS  ACT,  1906,  0  E.  7.  c.  r>r,. 
comes  into  operation  on  Jan.  1st,  1909,  s.  9. ,.349.  73(1. 
trives  tenant  comiKiisation  for  certain  improvements  made  bv  him 
s.  1  (1),  344. 
for  damage  done  by  game.  Sect.  2... 349, 
736. 
for  unreasonable  disturbance  of  holding.  Sect.  4.  id. 
compensation  under  Agricultural  Holdings  Acts,  to  be  determined  by 

single  arbitrator,  s.  1  (2)... 344. 
freedom  of  cropping  and  disiwsal  of  produce,  s.  3,.. .349,  736. 

AIR, 

action  for  obstructing.  816.     See  Liijht*. 
injunction  may  be  granted  in  case  of  defined  channel,  822. 
right  to  access  of,  not  same  as  that  to  light,  820. 
none,  to  chimney,  or  windmill,  id. 

ALE, 

what  is  within  covenant  not  to  sell,  on  premises,  734. 
exclusive  privilege  of  right  to  sell,  id. 

ALIENATION, 

effect  of,  by  heir,  of  laud  descended  before  action.  1168. 

ALIMONY. 

where  husband  liable  for  debts  of  wife,  before  and  after  decree  for,  566. 

ALLOCATUR, 

master's  in  action  on  solicitor's  bill,  proof  of  retainer.  Sec.  500. 
not  conclusive  evid<>nce  that  no  more  due,  507. 
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ALLOTMENT  OF  SHARES.     See  Joint  Storh  0>mpa,nj. 

ALTERATION. 

presumption  that  alteration  in  deed  was  before  execution.  142,  GtJ2. 
in  will  after  exccution,l-i5. 
what  declarations  of  testator  admissible  to  rebut  presumittion,  id. 
in  a  bill  of  exchange,  &c.,  when  fresh  stamp  necessary,  244.     See 
Stamp. 
when  fatal,  245.     See  Bill  of  Excluuicje;  Stamp. 
onus  of  showing  when  made,  id. 
in  policy  of  insurance,  when  material,  2G8. 
of  premises  insured  against  fire,  45(J,  457. 
of  position  of  principal,  when  a  discharge  of  surety,  484. 
in  broker's  note,  ooU. 

and  additions  where  work  done  under  contract,  581,  582. 
of  deed  or  other  contract  in  writing  a  defence  in  contract,  when,  G61. 
when  made  by  a  stranger,  id. 
having  no  eftect  on  liability,  does  not  vitiate  instrument,  id. 

imless  part  altered,  material  for  purposes  of  instrument,  id. 
what   diligence  to  be   exercised  by  persons  having  custody  of 

instrument,  t\G2. 
agreement  to,  by  both  parties,  id. 
cannot  be  proved  by  declarations  of  deceased  attesting  witness, 

id. 
defence  must  be  specially  pleaded.  661. 

AMBASSADOR, 

seal  and  signature  of  English  judicially  noticed.  So. 
within  what  time  after  recall  lie  may  be  sued,  68,!. 
marriage  in  chapel  of,  1045. 

AMBIGUITY. 

patent  is  to  be  explained  In-  judge.  88. 

latent,  may   be   explain<'d   by   oral   evidence,  29  el   t<eq.     See    Oral 
Evidence, 
aliter,  if  patent.  '•'>'2. 
in  sentence  of  foreign  court  of  admiralty  may  be  explained,  204. 

AMENDMENT. 

variances  requiring,  89,  292. 

at  any  stage  allowed,  under  Rules,  188o,  O.  xxviii.,  r.  1...291. 

at  N.  P.,  r.  6,  id. 

all  ameudmi'nts  necessary  for  determining  real  question  in  con- 
troversy to  be  made,  r.  12,  id.,  292. 
raising  a  new  case  requiring  fresh  evidence  allowed,  292. 
judge  to  determine  what,  is  real  question,  id. 
should  in  general  be  allowed,  id. 
not  to  prejudi<!(^  the  other  party,  /(/. 

refusal  of   addition    of  traverse   whei-e   deft-ndaiit    liad    known 
facts,  id. 
to  add  a  breach  on  wliicli  damages  would  be  nominal.  29o. 
where  it  would  evade  real  question  of  controversy,  id. 
bri'ach  of  warranty  addid,  in  action  for  money  lent,  id. 
injury  to  possession  to  injury  to  reversion,  id. 
\>y  inserting  or  striking  out  words,  id. 

but   not   by  addition   of  claim    barred    h\    Statute   of 
Limitations,  id. 
so  statement  of  defence  may  he  amended.  /(/. 

payment  into  court,  to  added  claim,  id. 
time  to  a])ply  for,  close  of  ease.  294. 
frequently  made  at  trial  without  ccists,  id. 
but  applicant  sometimes  made  to  pay  costs  of  the  day,  id. 
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lit  \.  r.,  under  Kulcs,  188H,  O.  xxviii.,  r.  H— c'./(//i<uf</. 

cdiirt  will  not  ;,'C'iicriilly  iiitrifire  with  diHcrctinn  of  jinlv'e,  id. 
will  Iw  mailr  l»v  court  t<>  make  issui'  corritipund  with  thnt  really 
tried,  id. 
at  N.  I*,  ill  rase  of  misjoinder  or  noii-juiinler  of  parties  under  IJules. 
188:!.  ().  xvi.,  8i>. 
no   action    to    l)e    defeated   by    reason    of    misjoinder   or    non- 
joinder, '.»U. 
iiliplications  to  amend  may  be  made  at  tlie  trial,  /(/. 
by  addition  or  suljstitiition  of  plaintifl',  id. 

as  where  plainlitr  liad  assigned  cause  of  aclion.  I'l. 
only  ill  case  of  hnna  Ji'le  mistake:  of  fact  or  law,  id. 
defendant  may  be  added,  tiiuu^'h  relief  against  defendants 

inconsistent.  Id. 
writtin  consent  of  proposed  new  i)luintifl' required,  id. 
even  th()Ui;li  trustee  fur  party  for  whom  action  brought,  /'/. 

if  he  refuse,  he  may  be  made  defendant,  Id. 
addition  of  eo-contractor  as  defendant,  id. 
succeeding  tenant  of  house,  substituted  for  previous  one,  as 
plaiiitili'.  Id. 
amendment  may  be  made  before  final  judgment,  0"2. 
plaintiff  cannot  join  co-plaintiff,  between  whom  and  defen- 
dant question  different,  id. 
as  to  misjoinder  of  liusband,  id. 

AMENDS, 

tender  of,  for  irregular  distress,  8',)'.*. 

with  disclaimer,  for  involuntary  trespass,  041. 
for  cattle  damage  feasant,  1US8,  108'J. 
by  person  acting  in  pursuance  of  statute,  1131. 
effect  of.  /'/. 
effect  of  not  giving  defendant  opportunity  for,  id. 

ANCIENT  EIC4H'I'S. 

right  to  light  and  air  through,  81G.     See  Lhjlda. 

ANCIENT  Wl{ITlN(iS. 

secondary  evidi'iice  of,  l-l.     See  Secondary  Eritlenre. 

usage  admissible  to  explain,  27.     See  Oral  Eridence. 

when  admissilile  to  prove  acts  of  ownership,  oo,  ,")!. 

custody  of,  how  ]ux)ved,  102,  !();>.     See  Cu^^tody. 

handwriting  in,  may  be  proved  by  comparison,  110.    See  Haiidwrltin<j. 

aljove  aU  years  old,  proof  of  execution  dispensed  with,  142. 

ANIMALS, 

where  owner  is  liable  for  damage  done  by,  789.     See  Negligence, 
ftrx  iiaturas,  trespass  de  bonin  asp.  does  not  lie  for  taking,  £)25. 

uiile.s8  reclaimi'(l  or  privileged,  nttione  loci,  Id. 
when  owner  liable  for  trespass  by,  'J'M. 

ANNUITY, 

evidence  in  action  for  money  had  and  received,  on  setting  aside,  GOG. 
secured  by  bond,  debt  for  arrears  of,  may  be  brought  within  20  years 
after  breach,  72:!. 
new  cavise  of  action  arises  on  subsequent  breach,  after  waiver  of 
prior  breach,  id. 
adultery  of  wife  no  answer  to  payment  of,  by  husband  under  se])aration 
deed,  117i). 

ANSWER   IN  CHANCERY.     >ivv  Chancery. 

Al'OLOCiY. 

defence  of.  in  action  |nr  iibi  1  in  newspaper.  S7S. 
K.  —  VOL.   11.  M  M 
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APOTHECARY.     See  Surgeon. 

in  action  for  practising:  as,  proof  of  qualification  lies  on  him,  95. 
certificate  of  qualification  of,  receivable  in  evidence,  101. 
action  on  bill  of,  512. 

APPEAL, 

at  sessions,  mode  of  proving,  108. 

APPOINTEE, 

not  liable  as  assignee  in  covenant,  729. 

claims  under  party  who  concurs  in  making  the  power  and  appoints, 
746. 

APPOINTMENT, 

of  public  oflSces,  presumption  of,  43.     See  Presiimptlou. 
by  will,  under  1  Y.  c.  26,  proof  of,  152,  153. 

APPORTIONMENT  ACTS, 

11  G.  2,  c.  19,  s.  15,  and  4  &  5  W.  4,  c.  22.  s.  1...3S5; 
Apportionment  Act,  1870,  38  &  34  V.  c.  35,  id. 

rents  considered  as  accruing  from  day  to  daj'  (s.  2),  id. 
apportioned  part,  when  payable  (s.  3),  id. 

how  and  from  whom  recoverable  (s.  4),  id. 
definition  of  rents  (s.  5),  id.,  336. 
14  &  15  V.  c.  25,  s.  1,  336. 

tenant  at  rack  rent  to  hold  on  to  end  of  current  year,  id. 

APPRAISEMENT, 

stamp  on,  236.     See  Stamp. 

evidence  on  account  stated,  629. 

of  distress,  by  whom  to  be  made,  898.     Sec  Distress. 

not  necessarv  unless  required  in  writing  by  tenant,  896. 
damages  for  selling  witliout,  898,  899. 

APPRENTICE, 

may  be  bound  to  a  corporation,  520. 

premium  paid  by,  not  recoverable  on  dcatli  of  master  durinc:  term. 
519. 
nor  if  lawfully  dismissed  for  miseonduet.  521. 
as  to  right  of  master  to  ehangr  place,  where  he  teaches,  520. 
master  may  refuse  td  liacli.  who  will  imt  learn,  521. 
01-  is  habitual  thief,  id.. 
master  may  maintain  actimi  for  work  and  labour  of,  against  ])eraou 

harbouring  after  desertion,  584. 
infant,  cannot  be  sued  by  master  for  not  serving,  673. 
nor  another  person  for  employing,  id. 
liable  for  premium,  wIkm-c  (■(lueatiou  necessary,  id. 
to  sea  service  not  within  43  &  44  V.  c.  42. ..801. 
may  b(^  reasonably  cha.stised  by  master,  916. 
no  action  lies  for  seduction  of  female  by  master,  910. 

APPROPRIATION, 

of  payment,  697.     Se(;  Payment. 

APPJtOVAL, 

when   necessary  to  puss  property  on  sale  of  goods,  543,  952.     See 
Conversion  of  Goods. 

APPROVEMENT, 

of  common,  defence  to  action  for  disturbance,  825. 

may  be  replied  in  defeniM'  of  right  of  common,  91.'!. 

.\!;UlTl!.\Ti()X.     See  Arhitralioii  Act,  I.S89;  Award. 


Indcj:.  1215 

ARBITRATION  ACT,  1880  (ov!  &  .".:;  \  .  < .   \'J).     Sim   r,actic>  at  Tiiol ; 
I{e/erer. 
inakfs  submission  to  arbitration  irnvocablf,  i'J'J. 

ARIUTRATOR.     S.r  Award. 

ailinisHii)!!  "f  facts  bifurc,  cviilcucrc,  G2. 
wii(tli<r  an  implied  jimmisc  to  rcmnnerate,  581. 

ARCHITECT, 

certificate  uf,  wlun  a  coaditiun  piccudcnt  tu  recovery  for  Work  and 
labour,  i)H'J. 
whon  conclusive  determination  of  what  are  extras,  id, 
need  not  in  general  be  in  writinjr,  id. 
do<'8  not  dispense  with  previous  written  order,  id. 
ill  absence  of  fraud,  no  action  lies  af^ainst,  for  not  ceitifyin^',  id. 

nor  for  improperly  ecrtifyinir,  id. 
plans  of,  property  of  buildinLr  owner  on  jjayment,  JS."). 

ARREST, 

privilep:e  of  witness  from,  1.1."). 

evidence  in  action  for  malicious,  88G,  888.     .Sec  Malicious  Arreifl. 

for  debt,  now  j^enerally  abolished,  886,  11S7. 

what  amounts  to.  by  constable,  !t21. 

a  touching'  (hnjugh  a  broken  pane  of  glass  is,  917. 
when  may  be  made  by  a  privates  person,  022. 
by  constable,  IK}."),  118(i. 
action  a^rainst  sheriff  for  not  arresting  will  rarely  now  lie.  1 187. 

ARTICLES  OF  ASSOCIATION". 

of  companies  under  Companies  Act,  18(j2,  reirulations  as  to,  1000. 

Schcd.  I.,  Table  A.  revised  as  from  Oct.  1st,  100G...100G,  n. 
clause  in,  does  not  form  contract  with  promoters,  1111. 

ARTICLES  OF  WAR, 

judicially  noticed,  8;i. 

printed  by  king's  printer,  evidence  of.  100. 

ASSAULT, 

declarations  of  plaintiff  immediatt  ly  after,  admissible,  .'12. 
plea  of  guilty  on  indictment  for,  evidence  in  action  for,  207. 

aliter,  verdict  of  guilty,  *(/. 
evidence  in  action  of  trespass  for  assault  and  battery,  Ol^J. 
evidence  of  the  assault,  id. 
what  amounts  to,  id. 
what  to  a  battery,  id. 

a  touching  in  jest,  or  to  engage  attention  not,  id. 
not  necessary  that  act  should  be  wilful,  id. 
but  if  unintentional,  and  not  negligent,  no  assault,  /(/. 
by  a  person  authorized  by  another,  id.,  017  et  seq. 
damages,  914. 
defence,  id. 

no  assault  with  consent,  id. 

or  if  injury  the  re.'iult  of  superior  ageiuiy,  id. 

or  of  inevitable  accident,  id. 
(luxre,  whether  defence   that  assault   is   an    unprosccuted 
felony,  id.     See  Felony. 
evidence  in  mitigation  of  damages,  id. 

of  jirior  assault  by  plaintiff  is,  id. 
evidence  under  defenct'  of  self-def<iice — excess,  id. 

defendant  must  prove  prior  assault  by  plaintiff,  id. 

excess,  must  be  replied,  t</..  01."). 
where  jdaintiff  can  justify  his  first  assaidl,  he  must  roi>ly 
specially.  01,"). 

M  M  li 
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AySAULT — cuntinned. 
defence — cuntinued. 

evidence  under  defence  of  justification  in  defence  of  possession,915. 
ejection  of  intruder,  by  occupier  of  public-house,  id. 
landlord  assaulting  tenant  wliile  trying  to  recover  possession 
of  freehold  not  liable,  id.,  916. 
nor  servant  seizing  his  master's  dead  rabbits,  916. 

or  preventing  plaintiff  from  interfering  with  his 
right  of  shooting,  id. 
evidence  under  defence  of  reasonable  chastisement,  id. 
who  may  administer  chastisement,  id. 
excess  must  be  replied,  id. 
evidence  under  defence  justifying  under  process  of  law,  id. 
irregular  writ,  justification  unless  set  aside,  id. 
secus,  under  void  process,  id. 
where  sheriff  protected,  id. 

solicitor  directing  execution  of  void  warrant  liable,  id. 
judgment  signed  regularly  and  in  good  faith  for  more  than 

is  due,  id. 
touching  by  officer  through  broken  pane  of  glass,  an  arrest, 
917. 
certificate  under  stat.  *24  &  25  V.  c.  100,  ss.  12 — 45,  &c.,  id. 
must  be  specially  pleaded,  id. 
must  be  hearing  of  complaint  on  the  merits,  id. 
hearing   in    absence    of    complaint    after    notice,    in- 
sufficient, id. 
jurisdiction  of  magistrates  to  grant  certificate  may  be 

questioned,  id. 
certificate  to  be  given  forthwith  on  application,  id. 
dismissal  without  certificate  is  insufficient,  id. 
whether  bar  to  actiiin  where  defendant  ordered  only  to 

enter  into  recognizances,  id. 
conviction  for  unlawfully  wounding  no  bar,  id. 
AtSSENT, 

subsequent  to  payment,  evidence  of  previous  request,  591. 
of  executor,  what  shall  make,  1056,  1156. 

is  matter  of  fact,  not  of  law,  id. 

to  life  interest,  an  assent  to  bequest  in  remainder,  id. 

to  devise  of  freehold  necessary  where  death  after  Dec. 

31st,  1S97...1056,  1060,  1061.' 
trover  lies  for  specific  legacy  after,  1156. 
of  deceased  executor   good  against   administrator   rum 
tf'diiinento  unnexo,  id. 
ASSETS, 

proof  of,  in  actions  against  executors,  1158.     See  Executor. 
what  are  assets  per  descent  in  actions  against  heirs,  1167. 

ASSIGNEE  OF  CHOSE  IN  ACTION, 

may,  under  J.  Act,  1873,  sue  in  his  own  name,  308. 
what  constitutes  such  assignment,  212,  620,  621. 

ASSIGNEE  OF  LESSEE, 

implied  promise  by,  to  indemnify  lessee  against  covenants,  593. 

action  against,  728.     See  Covenant. 

defence  by,  in  action  for  rent,  of  readiness  to  pay  on  land,  731. 

ASSIGNEE  OF  POLICY, 

marine  or  life,  may  sue  in  his  own  name,  121,  150. 

ASSIGNEE  OF  REVERSION, 

when  he  can  sue  for  rent,  331,  319,  721. 

stilt.  32  H.  8,  c.  34,  docs  not  extend  to  purol  coiilnicls,  :!!'.»,  721. 
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ASSI(;\KK    OF    KKVHltSloN— '•',////«»«<-./. 

Coiivoviinciiitr,  &c..  Aft,  1S81.  s.  in,  ajpjiliis  to  ull   Ii-hsoh  made  iiftc-r 
"Dec.  ;U8t,  1881. ..721. 
fiialjlcs  iiH8if,'n('(;  alonu  to  hik?,  id. 

of  wluit  covenants  and  conditionH  he  may  take  advuntajri',  1025. 
lialiilitv   of,  under    (.'onvcvancint,',  &c.,  Act,  1881,  b.  11,    ou    leases 

made  after  Uee.  lUst,  18SI  ..721. 
evidence  iMidir  defence  traversing  assignment  to,  727.    See  Covenant. 

ASSIGNMENT.     See  Conveyance. 
of  mortga •_■■<',  stamp  on,  2(;2. 
of  policy,  marin<'  (stat.  lil  &  :52  V.  c.  8G),  121. 
life  (stat.  30  &  31  Y.  c.  111).  150. 

certificate  of  notici^  of,  concluHive  evidence,  id. 
of  debt,  G19.     See  Amiijin'c  of  Chose  in  Action. 

evidence    nndcr   defence    of,  of   reversion    by  plaintiflf  in  action  of 

covenant.  725.     See  Covenant. 
of  term  liy  defendant,  726.     See  Cove- 
wint. 
nnder  defence  traversing  assignment  to  jdaintiff,  727. 
l>roof  of,  in  action  on  covenant  not  to  assiirn,  7.>1.     Sie  Covenant. 
by  compulsorv  operation  of  law,  no  breach  of  covenant  not  to  assign, 

782. 
of  bill  of  lading,  defeats  stoppage  in  transitu,  992.     See  Stoppage  in 
Transitu. 

••  AT  AND  FROM." 

meaning  of,  in  voyage  policy,  42."),  42tj.     See  Insurance. 

ATHEIST.     See  Affirmation. 

ATTACHMENT. 

eftect  of  detention  under,  beyond  proper  time,  938. 

ATTAINTED  PERSON. 

descent  can  be  traced  through,  10;'>7. 
ca)i  contract  valid  mai'riage,  1038. 

ATTENDANT  TERMS.     See  Satisfied  Terms. 

ATTESTATION. 

of  deed,  &c.,  132  et  seq.     See  Witness. 

of  will,  147.     See  Witness. 

of  will  or  deed  under  power,  152,  153. 

ATTORNEY-AT-LAW.     See  Solicitor. 
now  called  "solicitor,"  500. 

ATTORNEY,  POWER  OF.     See  r<nver  of  Attorney. 

attorn:ment, 

written,  by  tenant  in  possession,  evidence  of  owner's  seisin,  5tj. 
instriimeut  operating  only  as.  requires  no  stamp,  233. 
by  mistake,  to  one  who  has  no  title.  334. 

bv  tenant   to  another   j)erson.  entitles   landlnr.l  to  treat  him  as    a 
'trespasser.  1023,  1024. 

AUCTION,     See  Auctioneer. 

sale  by,  within  the  Stat,  of  Frauds,  s.  4. ..318. 
bidder  at.  may  retract  before  hammer  down.  ."SlO. 

notwithstanding,  it  si'ems,  a  contrary  condition,  id. 
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AUCTION— «,«//,me»/. 

iniflSng-  at,  fraudulent,  ;!28. 

unless  vendor  reserve  right  to  bid,  id. 

not  sufficient  merely  to  state  there  is  a  reserved  price,  329. 
fictitious  bid  by  stranger  does  not  avoid  sale,  328. 
title  to  land  purchased  at,  in  several  lots,  322. 

separate  contract  arises  in  respect  of  each  lot,  id. 
sale  by,  under  S.  of  (t.  Act,  1893,  s.  4,  534. 
each  lot  prima  facie  subject  of  separate  sale,  s.  58  (1),  id. 
sale  complete  at  fall  of  hammer,  s.  58  (2),  id. 
till  then  bid  may  be  retracted,  id. 

signature  of  buyer's  name  by  auctioneer  in  catalogue  with  con- 
ditions annexed,  sufficient,  id. 
olifer,  if  conditions  not  annexed,  id. 
when  auctioneer  not  agent  for  both  parties,  id. 
oral  declaration  by  auctioneer  inadmis.sible  to  alter  printed  con- 
ditions, 535. 
aliter,  when  goods  under  101.  and  no  .signature,  id. 
but  prior  agreement  with  owner  of  goods  will  control  con- 
ditions, id. 
bid  is  conditional  until  reserve  is  reached.  Add.,  535. 
property  in  goods  passes  on  sale  at,  951. 

AUCTIONEER.     See  Auction. 

is  agent  of  both  parties  within  the  Htat.  of  Frauds  and  S.  of  G.  Act, 
1893,  after  bid  is  accepted.  318,  534.     See  Fraudi<,  Statute  of;  Sale 

(if  (t'0O(/.s-. 

cannot,  in  action  by  liim,  rely  on  liis  own  signature  t(j  contract  318 
534,535.  "  '  ' 

signature  by  clerk,  wlien  sufficient,  318. 

when  liable  to  an  action  for  deposit,  331. 

not  liable  to  disappointed  bidder  for  withdrawing  lots,  330. 

not  discovering  principal,  liable  to  action  for  breach  of  contract,  331. 

vendee  recovering  deposit  fmm.  may  recover  interest  from  vendor 
329,  330. 

has  not  authority  to  accept  bill  for  partnership,  3(;6. 

may  maintain  action  in  lii.s  own  name,  551. 

and  i)ayment  to  liis  emijloyer  is  no  defence,  id. 

not  entitled  to  recover  for  work  wlien  grossly  negligent,  589. 

not  liable  to  pay  interest  to  vendor  on  deposit,  623. 

lias  no  general  autliority  to  receive  purchase-money  of  land,  C9j. 

liability  of,  for  sale  of  goods  without  consent  of  owner,  978.' 

.\UTnorjTV, 

a(;tion  on  warranty  of,  493.     See  Warrant;/. 

in  law  and  in  fact,  abuse  of,  937,  938.     See  Trexpasn. 

eftect  of  belief  of  agents,  9G3. 
revocation  of,  by  death,  11  (!5. 

AVERAGE, 

general,  defined,  449. 

particular,  defined,  448. 

"free  from  average,"  meaning  of,  449e. 

"  unless  general  "  defined,  id. 

AVEIt.MENTS, 

rule  as  to  proof  of,  SlJ. 

of  performance  of  condition  preci'denl,  im]diid  in  pleadings,  309. 

.WO  WRY, 

meaning  of.  1079. 

evidence  under,  in  replevin.  1079.  lOSO,  lO.sl.     See  liejjlerin. 


Imlrx.  r241l 

AW  Al;i), 

intii-  alius,  hot  (viilciK'C  nf  bouiidiirv  of  |):iri.sli.  .">(). 
pniuf  of,  uuilur  liicIoHurc  Actn,  1."):!. 
cdjiv  (if  fiinilniciit.  evidence  of,  /'/. 
|iieriiiiuiitioii  (if,  re^'iil:irity  of,  id. 

miller  (;  &  7  W.  i,  c  1 1."),  or  I!  &  4  V.  c.  :>1,  conelimive  evidence 
of  compliiinee  with  tinir  provisiouH,  id. 
oflcet  of,  219. 

is  conelimive  between  tlie  parties,  id. 
but  will  not  puss  property,  /(/. 

by  commissioners  not  liiivinu'  pursued  their  authority,  not  bind- 
ing, id. 
judirnunt  of  usurped  jurisdictiim  inadmissible  as,  without  proof 

of  mutual  .submission,  220. 
inadmissible  as  between  stranp:er8,  id. 

under  Land  Clauses  V.  Act,  184;"),  &c.,  conclusive  as  to  amount,  id. 
but  not  as  to  the  rijjht  of  (uaupensation,  /</. 
if    ijiven   for   (me   entire   sum,    bad    altoprether    if    su    in 
part,  /'/. 
objections  may  be  taken  in  action  on  award,  /(/. 
stamp  on,  2137. 

now  uniformly  1  ()>•.,  where  directing  payment  of  money  only,  id. 
appeal  from,  made  on  reference,  2S2.     See  Beferee. 
action  on.  498. 

proof  of  submission  and  award,  id. 

submission  i)roved  I)y  office  (?opy  of  order  of  court,  id. 

but  not  where  suiimission  is  by  deed,  id. 
submissifin  of  all  parties  must  be  proved,  id. 

now  irrevocable  unless  otherwises  expressed,  499. 
in  case  of  enlargement  of  time,  498. 

irregularity  in,  waived  by  appearance  of  parties  Ijefore  the 
arbitrator,  with  notice  of  irrei;ularity.  id. 
so  when  no  eidar|;eraent  has  been  made,  /'/. 
otherwise  if  jiarty  appear  and  j)rotest,  /'/. 
notice  of,  need  not  be  prove(l,  id. 
where  award  directs  jiaymcnt  to  arl)itrator  or  a  stranger  for  use 

of  jdaintiti",  plaintiti"  may  sue,  id. 
awanl  of  two  arbitrators  must  be  signed  by  Ijoth  together,  id.,  499. 
wlioro  award  by  umpire,  his  appointment  must  be  proved,  499. 
defence,  id. 

under  denial  of  the  making  of  the  award,  defendant  cannot 
show  award  invalid  in  law,  id. 
nor  that  award  set  aside,  id. 
c(jrruption  or  misc(jnduct  of  arbitrator  no  defence,  id. 
nor  raistaki',  id. 
not  evidence  on  account  stated,  (529. 
property  in  goods  does  not  pass  by,  9(35. 
against  executor,  when  eviden(!e  of  assets,  1158,  1159. 


liADIIUSBAXDRV.     See  Wa.'<te. 

BAILEE, 

may  recover  for  loss  of  goods  from  striiniivr's  neglig(Mice,  tlnjuuli  not 

liable  to  bailor,  782. 
may  maintain  trover,  9(i(>. 
conversion  by,  97:!,  975. 
may  set  up  the  /«f  teiiii.  when.  981.     See  Conrer^ioii  of  Goods. 

BAILIFF, 

entries  by,  of  receipt  of  rents,  evidence  of  master's  title,  55. 
admission  of,  when  evidence  against  sherift",  (J9,  1180. 
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BAILIF1<' — continued. 

of  farm,  has  no  implied  authority  to  draw  or  indorse  bills  in  name  of 

principal,  372,  376. 
employed  to  distrain  must  be  certified  by  county  court,  901. 

rules  as  to  certificates,  /(7. 
if  uncertificated,  landlord  liable  for  seizure  of  stranger's  goods,  id. 
entitled  to  percentage  on  levy,  89G. 

evidence  in  replevin,  on  defence  traversing  the  being  bailiff,  1086. 
defendant  must  prove  his  authority,  id. 

ratification  after  action  sufficient,  id. 
joint-tenant   or  parcener   may  distrain   as  bailiff  of  co-tenant 

■without  ijrevious  command,  id. 
aliter,  tenant  in  common,  id.,  1087. 

may  be  appointed  by  corporation  to  distrain  without  deed,  1087. 
of  executor,  for  rent  due  to  testator,  id. 

mortgagor  of  reversion  allowed  to  continue  iu  receipt  of  rent  may 
justify  distress  as  mortgagee's  bailiff,  id. 
assent  of  receiver,  appointed  by  mortgagee,  is  necessary,  id. 
warrant  directed  to  two  when  it  may  be  executed  by  one,  id. 
may  justify  as,  though  distress  in  his  own  name,  id. 
bailiff  withdrawn  by  landlord  cannot  sell  goods,  id. 
when  tender  of  rent  to,  good,  1089. 
when  sheriff  liable  for  act  of,  1184. 
special,  what  is,  llS-l,  118."). 
evidence  to  connect  acts  of,  with  sheriff,  1185. 

BAILOR, 

may  sue  vendee  where  bailee  has  sold  the  goods,  when,  92.5,  968. 
may  maintain  trover  for  conversion  of  his  goods,  948.  949. 

BANK.     See  BanJcer  ;  Banher's  BooIch. 

BANK  HOLIDAYS  ACT,  1871  (34  &  35  V.  e.  17), 
holidays  appointed  under,  361. 

may  be  changed  or  created  by  order  in  council.  362. 
eftect  of,  361,  362,  383. 

BANK  NOTES, 

examined  copy  of,  filed  at  the  bank,  admissiljlc,  122. 

stamp  on.  237. 

when  treated  as  money  in  action  for  money  had  and  received,  600. 

forged,  money  paid  for,  recoverable,  609. 

so  of  Bank  of  England  notes,  with  numbers  altered,  /(/. 
Bank  of  England,  good  tender  for  sums  ahore  5?.,  711. 
country,  a  gucxl  tender,  if  not  objected  io,  id. 
properly  in,  passes  by  delivery,  to  baud  fide  holder  i'or  value,  963. 

hand  fide  holder  for  value  protected,  964. 
when  trover  lies  for,  if  lost,  949. 

if  stolen,  963. 
property  in  halves  of,  transmit ied  by  post,  996. 

BANK  OE  EXGLANl), 

seal  of,  must  be  proved,  l:!l. 

books  of,  provalile  by  examined  copies.  122. 

evidence  to  jirove  ininsfer  of  stock.  212. 

|{A\Ki;i;.     See  Bankers  Boohs. 

notic(!  to  customer  to  produce  cheque  delivered  to.  sufficient,  9. 

customer  of  bank,  boiuid  by  custom  of,  26. 

entries  in  ledger  of,  to  prove  state  of  customer's  account,  .-)9. 

mode  of  proving  return  by,  to  Commissionirs  of  Inland  Kevenue,  12."., 

124. 
Ijunker,  or  fifficer  of  bank,  uidess  pai-ty.  not  e(inipell:il)]e  to  he  witiu'ss 

without  judge's  order,  155. 
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ISA  N  K  111!  — rnntiuHid. 

^'oiicral  lien  (if,  iiotiwd  juiliciiilly.  8:!.  !ISl'. 

to  wimt  securities  it  fxti'iids  '.tS2. 
drafts  or  nrdiTH  on,  stjimp  on,  '1'^X. 
rocfijit  1>\,  tor  dcpiiHils.  nquirew  no  Htiiin]),  271. 
di«tincti(jn  IhIwccm  IkiuIvits'  and  otinT  l)iils  iiayulilL'  at  Hi;:ht,  ^78. 
witliin  wliat  hours  1)111  uccipti-d  at  hank  must  he  iinscntf-d,  'iilih 
may  Ix'  prLScntid  to  liankcr's  chrk  at  ch-arinj^  house,  vl. 
nf)tice  to,  ol' dishonour  of  hill,  whirr  several  hranohes,  383. 

or  independi-nt  hanks,  id. 
liable  for  cancelling,'  hill,  paid  on  condition  only,  403. 
may  sue  as  holder,  on  chcqiie  paid  into  customer's  account,  407. 
liability  of.  with  respect  to  cheques,  40S  et  aeq.     See  Cheque. 
money  in  hands  of,  on  an  ordinary  account,  is  money  lent,  600. 
not  liable  for  wortiiless  notes  deposited  as  cash,  id. 
when  he  may  recover  money  paid  on  false  instruments,  009,  GIO. 
cannot  chnr're  customers  when  clieque  altered,  more  than  sum  for 
which  it  was  drawn,  (!li>. 

unless  alteration  by  customer's  imjilieil  authority,  id. 

or  loss  causi-d  by  liis  nej^'li^'ence,  id. 
int<'rest  jiayable  on  bankinir  account,  from  Course  of  dealing,  Giil. 

when  comi>ound  interest  ceases  to  be  payable,  025. 
tender  of  cheque  on,  ^'ood,  if  not  objecttid  to,  711. 
when  guilty  of  conversion  by  dealing  with  lost  bill,  073. 

BANKER'S  BOOKS. 

entries  in,  admissible  in  evidence  under  42  &  43  V.  c.  11. ..123. 

copy  of  entry,  prima  facie  evidence  thereof,  and  of  matter 
recorcled,  s.  3,  id. 
even  as  against  third  parties,  id. 
lj<jok  must  be  jiroved  to  Ije  ordinary  bank  book.  s.  4,  id. 

may  be  proved  In'  affidavit,  id. 
copy  must  be  proved  to  have  been  examined  with  book, 

s.  .'»,  id. 
examination  may  be  proved  orally,  or  by  affidavit,  s.  a,  id. 
liauk  uot  compellable  to  jmiduce,  without  judge's  order,  s.  U.,.15'.*. 
definition  of  bank  (s.  9),  45  &  4G  V.  c.  72,  s.  11  (2),  123,  124. 

BANKING  COMPANY.     S.e  Joint  Stocl:  Comjxnnj. 

registered  under  Joint  Stock  Banking  Cos.'  Act,  1857. ..1090.  1097. 
under  7  G  4.  e.  40. ..1127. 

must  8U(;  and  be  sued  in  the  name  of  public  officer,  1127,  1128. 

certificate  of  returns  by,  1129. 

presumption  public  officer  named  in  return  continues  officer,  id. 

BANKRUPT, 

declarations  of,  when  admissible,  52.     See  Declitratioiig. 
di'awee,  presentment  to,  for  acceptance,  is  excused,  376,  377. 
acceptor,  bill  must  be  presented  to,  for  payment,  379. 

notice  of  dishonour  to,  382. 
money  paid  by  certificated  bankrupt  when  recoverable.  016. 
trover  not  now  brought  by,  against  trustee  to  invalidate  adjudication, 
971. 

BANKRUPTCY, 

rules  in,  as  to  secured  and  unsecured  creditors,  &c.,  apply  to  admini- 
stration of  insolvent  deceasid  debtor,  308,  1102.     See  Judica- 
ture Acts,  1873,  1875. 
and  to  insolvent  company  in  liquidation,  308,  1112. 

of  master,  not  a  dissolution  of  contract  of  hiring,  518. 

seal  of  court  of,  judicially  uolieeil,  81. 

proof  of  proceedings  in,  under  Bky.  Act,  1883,.. 120. 
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BANKKUrTCY,  COUliT  OF.     Sec  Bankruptcy. 

BANNS, 

manner  of  publication,  1040. 

place  of  publication,  id. 

when  marriage  without  due  publication  of.  is  void,  1011. 

publication  of,  in  wrong  names,  1010,  id. 

BAPTISM, 

register  of,  proof  and  effect  of,  125,  210.     See  Hegieter. 

BAKGAIN  AND  SALE. 

proof  of  enrolment  of.  114. 

BARGEMAN, 

how  far  liable  as  a  common  carrier,  (J2'J,  G30. 

BARRATRY, 

what  amounts  to  a  loss  by,  441.     See  Loss. 

BARRISTER  AT  LAW.     See  Cunn^el 
BARTER,  551.     See  Exrhange. 

BASTARD, 

jjroof  of  being,  in  ejeciment  by  heir-at-law,  1047.     See  Ueir. 

BATTERY,  913.     See  Assault. 

BEARER, 

of  bill  or  note,  definition  of.  350. 

of  cheque,  action  by,  against  drawer,  407.     See  Cheque. 

BEER, 

action  not  maintainable  for  price  of,  drunk  on  the  premises.  070. 
covenant  against  sale  of,  on  premises,  when  broken,  733  et  seq. 

BEERHOUSE.     See  Alehouse. 

IJKGINNING  AT  Tl!IAL, 

right  of,  284  et  seq.     See  Practice  at  Trial. 

BENEFICE, 

evidence  of  institution,  and  induction  to,  10U2. 

BENEFICIAL  OCCUPATION, 

no,  when  defence  in  use  and  occupation,  341,  1159. 

BETTING  AND  LOANS  (INFANTS)  ACT,  1892,  50  &  57  V.  c.  4... 
070.     See  Infancy. 

BEYOND  SEAS, 
meaning  of,  083. 
(•fleet  of  party's  ab.sence  to  bar  Statutes  of  Limitation,  id.,  1007. 

BIBLE, 

entry  of  birth,  &c.,   in  family,   admissible  without  proof  of  hand- 
writing. 44. 

BICYCLE. 

is  a  carriage  witiiin  tiir  Highway  Act,  779. 

BIDDER.     See  Auciionf.er. 

at  auction,  may  retract  bidiliiig  beforf  tiic  iianiinei-  falls,  319,  534. 

Si'O  Auction. 
(o  whom  pro]itTty  knocked  down,  claim  of.  against  vendor,  330. 
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1111,1.. 

ill  Cliiinccry,  pruufanil  effect  of.  1 1:!.     Si-e  Clinmrnj. 
Holicit<ir'rt,  action  on.  .lOO.     Scr  SoUrilor. 

ItlM.  OF  KXCIIAXGE. 

iliawiT  Huinj^  on.  wlien  not  bound  to  proiluee,  without  iiotic«'.  8. 

fj^Ooil  (rniiHidcratioii  always  presnnicil,  oi!. 

presumption  of  maUinj,',  on  day  of  dale,  :j."). 

<'ol!atoral  evidence,  when  a<lmiaHible,  to  prove  that  party  knew  jtayee 

of,  to  Ije  lictitious,  St. 
stamps  on.  2:!7  it  xcq.     See  Stump. 

what  is  within  the  Stamp  Act.  1S91...2:W,  241. 
D.  nf  Kx.  Aet,  1882  (1")  &  4(1  V.  c.  CI),  :!W. 
interpretation  (s.  2).  o.ld. 
.i;ood   faith,   where   thing   done    iione.stlv,   thouf,'h    nej,'ligently 

(a.  C»0),  id. 
saving,'   provisions  of    rules    in   bankruptcy,   Stamp    Acts,   &c. 

(s.  !)7),  ill.,  :jril. 
Bills  of  Exchange,  definition  (s.  :>).  3.")1. 
inland  bill  (s.  1),  id.,  :?.i2. 

bill  to  be  treated  as  such  unless  eoutrarv  appear  on  it^  face 

(8. 4  (2)),  :;.-)2. 

may  be  drawn  payable  to  drawer  or  drawee  (s.  J  (1)).  id. 

drawee  must  be  indicated  (s.  <i),  id. 

so  the  payee  (s.  7),  /'(7. 

may  be  payable  in  alternative,  or  to  holder  of  office,  id. 

sum  payable  ^s.  0).  id. 

payable  on  demand  (s.  Ill),  id. 

at  determinable  future  time  (s.  11),  /(/. 
omission  of  date  in  bill  payable  after  date  (s.  12).  id. 
date  is  to  be  deemed  true  date  (s.  l.'I).  :)'>'.',. 
inchoate  instruments  (s.  20),  /(/. 
delivery  necessary  to  complete  bill  (s.  21).  id. 
capacity  of  parties  (a.  22).  /(/. 
valuable  Consideration  (s.  27  (1)).  '.>'A. 
holder  for  value  (s.  27  (2)),  id. 

ill  due  course  (s.  29),  id. 
presumjitiou  of  value  and  good  faith  (s.  oO),  id. 
negotiation  of  bill  to  party  alieady  liable  thereon  (s.  37),  id. 
rights  of  holder  (s.  38),  35.1. 

does  not  assign  funds  in  hands  of  drawee  (s.  53),  242,  id. 
transferor  by  delivery  (s.  .")8),  355. 
rides  as  to  bills  in  sets  (s.  71),  id. 

wliere  laws  conflict  (s.  72).  id.,  35G. 
no  restriction  on  amount  of,  35(j. 
action  on,  349,  351. 
production  of  the  bill,  35(j. 

mu.'it  be  produced  when  in  issue,  id. 

or  when  interest  is  claimed,  id. 
unless  bill  is  destroyed,  i(1. 
holder  entitled  to  duplicate  of  lost  bill  (s.  (19),  /./. 
judge  may  order  loss  not  1o  be  set  up  (s.  70),  357. 
otherwise  if  lost,  plaintiff  must  jirove  destruction,  /(/. 

though  he  has  offered  an  indemnity,  /(/. 

loss  of  negotiable  liill  fatal  to  recovery  of  amount,  or  of  con- 
sideration, /(/. 

even  with  exjiress  promise  of  defendant  to  pay  it,  /(/. 

but  payee  of  a   note,  not  negotiable,  may  require  payment 
without  producing  it,  id. 
where  bill  is  in  pos.se.ssion  of  defendant,  id. 
if  altered,  plaintiff  must  show  alteration  not  improper,  id. 


1254  Indey. 

BILL  OF  EXCHANGE— con^mwefZ. 

variances  in  parties,  89  et  seq.,  357. 

nominal  partner  named,  must  sue,  357. 

signature  essential  to  lial)ility  (s.  23),  id.,  358. 

forged  or  unauthorized  signature  (ss.  24,  53  (1)),  358. 

procuration  signature  (s.  25),  id. 

person    siyning    as    agent    or    in    representative   capacity    (s. 

26),  id. ' 
transferor  by  delivery  not  liable  (s.  58  (2)),  id. 
in  names,  &c.,  359. 

where  initials  used  in  the  bill,  id. 

payee's  name  <lrawn  in  blank,  id. 
in  place  of  payment,  id. 

effect  of  "  not  otherwise  or  elsewhere,"  id, 
where  place  mentioned  at  foot  of  bill  or  note,  id. 
in  the  cousideraticin,  id. 

words  "value  received,"  id. 
in  sum,  id. 

where  discrepancy  between  words  and  fiiiures,  words  prevail 
(s.  9  (2)),  360.  ' 
iimbiguous  and  irregular  instrument,  id. 

where  parties  the  same,  or  drawee  fictitious  (s.  5  (2)),  id. 
where  payee  fictitious,  payable  to  bearer  (s.  7  (3)),  id. 
what  is  a  fictitious  payee,  36  L 

without   drawer's   signature,   bill    is    of    no   force   though 
accepted,  360. 
bill  not  directed  to  any  drawee  is  void,  id. 
except  he  be  an  acceptor  for  honour,  id. 
])erson  not  liable  as  acceptor  who  accepts  by  procuration,  358. 
when  payable,  when  on  demand  (s.  ]  0),  352. 

when  determinable  future  time  (s.  11),  id. 
when  not  on  demand  (s.  14).  361. 
when  after  sight  accepted  for  honour  (s.  65  (5)),  /(/. 
how  months  calculated,  362, 
payee  v.  acceptor,  361.     See  Acceptance  of  Bill. 
indorsee  r.  acceptor,  369  et  fteq.     See  Indorsement. 
drawer  r.  acceptor,  375. 

proof  of  acceptance,  362  et  seq.     See  Acceptance  of  Bill. 

presentment  and  refusal  to  pay,  375.     See  Presentment 

of  Bill. 
payment  by  plaintiff,  375. 

receijit  on  back  of  bill  not  sufficient  evidence  of 
payment  by  drawer,  sed  quasre.  id. 
payee  or  indorsee  r.  drawer,  id. 

what  plaintiff"  may  have  to  prove,  /(/. 
contract  by  drawer  (s.  55),  /(/. 

drawer  mav  insert  conditions  negativing  liability,  &c.  (s.  IC  (1)), 
375." 
waiving,  as  regards  himself,  liolder's  dutitB(s.  16  (2)),  id. 
when  payable  abroad  (s.  72),  355,  356,  id. 
proof  of  tlie  drawing.  376. 

by  evidence  of  liandwriting  of  drawiT,  /(/. 
if  by  agent,  by  evidence  of  authority  and  of  handwriting,  id. 
if   in  name   of   firm,  by  evidence  of  partuership  and  of  hand- 
writing, /'/. 
presentment  to  diawee  for  acceptance  or  payment,  id.,  377,  379. 

See  Pnxintment  if  JHll. 
dishonour  by  non-)iayment  (a.  47  (1)),  380. 

remedy  on  (s.  47  (2)),  id. 
notice  of  dishonour,  380  et  .<eq.     See  Notice  of  Dixhononr. 
protest,  :!85  el  i>eq.     See  Frolest. 
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B 1 M ,  Oh"  EXCHAX( J E— continued. 
|iiiii)f  (if  tho  Ara,vi\\\\: ^continued. 
account  statc-d,  ;J8!t. 

jmimiso  by  tlelVndiiiit  to  pay  aftc  r  bill  diK  ,  pvidciicc  nn,  /'/. 
payct!  or  iiulorsec  v.  acceptor  xupra  protest,  or  for  h<mour,  /'/. 
refcrui-  in  cane  of  need  (a.  1;")),  i<l. 
acceptaiiCL'  for  honour  (s.  t>5),  id.,  I>!HI. 

eflect  of  (s.  ijr<),  ;;'.iii. 
protest  of  bill  (an.  G7,  lii-i),  id.     See  I'lutest. 
indorsee  r.  indor.ser,  :iiil. 
plaintilFs  proofs,  /'/. 
indorsement,  id.     Sec  Indor.o  mi  id. 

unnecessary  to  prove  signature  of  drawer  or   prior   indorsers 
(s.  55  (-26,0)),  id. 
nr  acceptance,  if  prior  to  indorsement,  IJU'J. 
presentment.  IiTri  it  seq.,  id.     Sec  Presentment. 
evidence  of  demand  upon  [irior  indorsers,  unnecessary,  392. 
notice  of  dishonour,  when  dispensed  with  (s.  50  {'2d)),  id.     See 
Notice  of  Bixlioniiur. 
proof  of  notice  of  dishonour  to,  disijensed  with  by  express 
promise  to  holder  to  pay,  id. 
when  bill  negotiated  ])ack  to  prior  indorser,  393. 
regard  must  be  had  to  circumstances  of  making  of  note,  id. 
evidences  under  money  claims.  /'/. 

indorsement  evidence  of  money  lent  to  indorser,  id. 
bill  evidence  of  account  stated,  but  this  rebutted  by  showing 
intermediate  indorsement  in  blank,  id. 
damages  generally,  id. 

measure  of  damages  (s.  57),  id.,  394. 
in  case  of  foreign  bill,  394. 

of  bill  dishonoured  abroad,  /(/. 
re-exchange,  id. 
by   drawer  v.    acceptor    for   disliououring    bills    drawn    under 
credit,  id. 
defence  in  actions  on,  id. 

defence  in  denial  must  deny  some  matter  of  fact,  id. 
negotiation  of  overdue  or  dishonoured  bill  (s.  3b'),  id. 
meaning  of  "defect  of  title,"  39."). 

claims  out  of  collateral  matters,  do  not  attach  to  bill,  id. 
loss  of  bill,  a  defence,  35G,  357,  /'/. 

must  be  jileaded  specially.  35G,  id. 
wrong  stamps.  '2411,  211. 
alteration  (s.  (Jl),  :>9."). 
what  material,  /(/. 

may  be,  although  contract  not  atiected,  /'/.,  .39G. 
without  consent,  39G. 
nnus  of  explaining,  390. 

jiroviso  in  favour  of  bond  fide  holder  for  value,  where 
alteration  not  ajiparent,  395. 
apparent  if  disecrnible  by  party  liable,  id. 
defence  of,  how  raised,  39U. 

altered  bill,  when  evidence  of  account  stated,  /(/. 
failure  or  want  of  consideration  (s.  28),  397.     See  Cim^idtration. 
fraud,  398. 
forgery,  id. 
illegality,  3'.»;t. 

where  bill  accepted  for  good    consideration  but   taken  for 
ilh'gal  consideration,  /(/. 
want  of  consideration,  onus  probaiidi,  id.     See  Coii^identtion. 
illegality  of  consideration,  buiui  fidi"  <'(  hdldcr,  id.      See  Con- 
xideratiiin. 
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defence  in  actions  on — continued. 

agreement  at  variance  with  bill,  10 1 . 
oral  alteration  is  inefiectual,  id. 
secus  as  to  contemporaneous  agreement  in  writing,  id. 
how  to  be  pleaded,  id. 
subsequent  agreement,  how  proved,  id. 
payment,  id. 

to  indorsee  good,  notwithstanding  conditions  (s.  oo),  id. 
when  a  discharge  (s.  51)),  id. 
of  bills  iu  sets  (s.  71),  402. 
must  be  specially  pleaded,  id. 
of  exact  sum  due,  sufficient,  id. 

by  one  of  several  joint  makers  of  note,  payment  by  all,  id. 
so  fresh  note  by  on(;  and  payment,  id. 
but  mortgage  and  covenant  to  pay  by  one,  no  defence  to 
action  against  the  other,  id. 
judgment  against  subsequent  party  no  discharge  of  prior 

party,  id. 
effect  of  renewal  of  bill,  id. 

by  drawer  where  bill  accepted  for  his  accommodation,  401,  lOo. 
by  forged  acceptance  no  payment,  4(lo. 
effect   of,  by  prior   holder    to    plaintiff,  in    action    against 

acceptor,  id. 
acceptor  discounting  no  payment,  id. 

retiring,  equivalent  to  payment,  id. 
indorser  retiring,  /'/. 

clogged  with  condition,  not  effectual,  till  condition  satisfied,/'/, 
when    necessary   on   defence  of  satisfaction  to  prove  bill, 
defendant  should  give  notice  to  produce  it,  i(J.,  404. 
voluntary  discharge  and  waiver,  404. 

what  amounts  to  a  Avaiver  of  ncceptor's  liability,  id. 
alteration  of  position  of  partita — giving  time,  id. 
to  prior  party,  discharges  subsequent  ones,  id. 
defence  must  be  pleaded  specially,  id. 

must  be  a  binding  agreement,  on  good  cojisideration,  id.,H)iy. 
as  to  agreement  between  drawer  and  holder  of  accommoda- 
tion bill,  405. 
mere  forbearauci'  to  sue,  not  a  discharge,  id. 

nor  taking  cognovit  from  acceptor,  /'/. 
agreement  between  plaintiff  and  a  stranger  only,  to  give  time 

to  accei)tor,  no  discharge  of  indorser,  id. 
giving    time    to    drawer   of    accommodation    bill,    ii    good 

defence,  405. 
unless  there  is  a  reservation  of  rights  against  sureties.  Id. 
notice  that  joint  and  several  makers  of  note  are  principal 
and  surety  is  good  defence,  id. 
infancy,  •/(/. 
when  C(jutracted  to  be  given  for  goods  operates  as  a  credit,  570.     Sec 

Credit. 
forged,  when  money  recoverable  on  payment  or  discount  of,  OO'J,  (510. 
interest  on,  when  recoverable,  0215.     See  Itdercst  of  Mo)iey. 
effect  of  part  of  the  consideration  being  illegal,  (J70. 
infant  not  liable  on.  thougii  bill  given  for  necessaries,  075. 
wiun  Statute  of  Limitations  begins  to  run  upon.  (iSl,  082. 
ell't;ct  of  receiving  in  payment,  6!t'J.     See  I'ayment. 
Imlder  of,  t(j  get  discounted,  misapplying  proeeeds.no  conversion,  971). 
gecu»,  if  holder  for  specific  purpose  discount  it  without  authority,/'/, 
of  trading  corporations,  oOO. 

under  Companies  Acts,  1862,  wiu'ii  empowered  to  issue,  1110. 
how  to  execute,  id. 


Indej.  1257 

P. 1 1 , 1 ,  ( » I'   i:XL'H A X(  i E—amiiwud. 
of  triKliiip:  corporations—';"/'//"""'. 

oflici  f  III'  limit"  '1  cfiiiiiPiuiy  ifrsuniilly  liiiblo  on  nccoptnncc  for 

(ompiiny  wlicnin  word  "  limilfd"  oniittfil.  1110. 
iiiul.T7.fcS  V.  C-.  11(»...111.">. 
niihviiy  compuiiy  cannot  draw,  acfcpt.  <ir  indorse, liOO,  irjij,  1 127. 

BIl.l,  OF  LA1)IN(J, 

oral  Lvidouce,  admi.ssiblr  d.  explain  words  of.  2o. 
signed  by  deconsi-d  sliipmastrr,  admissible,  uG,  425,  428, 
stamp  on.  240. 
evidence  of  ownership  of  goods.  425. 

shipment  of  goods,  428,  477. 
form  of.  450. 
is  contract  of  carriage  between  shipowner  and  merchant,  id. 

unless  demise   of  ship,  or  owner   has  parted   with  posscsBion, 
id.,  460. 
cannot  be  varied  by  oral  ividenee,  459. 
shipowner  must  deliver  all  goods  named,  4()0. 
unless  he  prove  they  were  not  shipped,  id. 
meanine-  of  power  (o  sIlmi.  "  without  prejudice  to  this  charter,"  id. 
Hill  of  Lading  Act  (18  &  lit  V.  c.  111).../'/. 

consigni'C  of  goods  or  indorsi'e  may  sue  on  (s.  1),  /'/. 

right  to  stoj)  in  transitu,  and  claim  for  freight  against  shijipcr. 

not  prejudiced  by  bill  of  lading  being  negotiable  (s.  2).  /'/. 
ettect  of  ss.  I.  2,  /'/..  IC.l. 

confers  same  rights  and  liabilities,  as  if  contract  with  indorsee, 
4(i0. 
unless  indorsement  be  by  way  of  pledge  only  for  a  loan,  461. 
indorse"^  may  sue  for  prior  breach.  /'/. 
ettect  of  bills  drawn  in  sets.  /(/. 

right  of  suing  on.  applies  to  legal  title  to  gooils.  462. 
indorsee,  who  has  indorsed  over  before  arrival,  not  liable,  id, 
consignee  liable  unless  he  has  indorsed  over,  /(/. 
how  fur  Conclusive  evidence  of  shipment  against  master  or  ship- 
owner under  s.  3. ..471. 
assignment  of.  prevents  stoppage  //(  transitu.  460,  !J!*2. 
where  drawn  to  order  of  seller,  he  ntains  control,  461. 

effect  of  consigning,  together  with   bill   of  exchange  for 
price,  /'/. 
consignee  may  confer  title,  though  he  lias  not  accepted  bill,  /'/. 
to  be  presented  for  signature,  though  cargo  lost.  /</.,  462. 
remains  in  force  till  a  d(  livery  of  goods  to  person  having  right  to 

receive  them,  462. 
breach  of  contract  if  master  sail  without  signing,  461. 
employment  of  broker  does  not  rcdieve  master  from  obligation  of 

correctly  filling  up,  462. 
when  it  incori>orates  terms  of  eliarterparty  by  reference,  476. 
only  clauses  consistent  with  bill  of  lading,  477. 

not  clause  limiting  slii])owner's  liability,  /'/. 
eft'ect  of  diserejiancy  between  the  two  documents,  460,  476. 
eft'ect  of  accepting  cargo  thereunder,  476,  477. 

131LL  OF  SALK. 
stamp  on,  246. 

registration  not  invalidated  for  want  of.  id. 
proof  of  title  to  ship  by.  in  action  on  policy,  425. 
fraudulent.  U'.Ut. 

re-ulated  bv  the  Bills  of  Sale  Acts,  1878.  1882.  !S'.M...11'J1,  !i:i2. 
R.  of  S.  Acts,  1878,  1882,  to  be  construed  togttli.r.  I  I'.i2, 
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but  B.  of  S.  Act,  1882,  applies  only  where  security  is  for  money, 

niV2.  1196. 
Bills  of  Sale  Act,  187S,  41  &  42  V.  c.  31...  11 02. 
repeals  prior  Acts  (s.  23),  Id. 
came  into  operation  on  Jan.  1st,  1879  (s.  2),  id. 
to  what  bills  of  sale  it  applies  (s.  ;>),  id. 
definitions  (s.  4),  id. 
of  bill  of  sale,  id. 

personal  cliattels,  id.,  1193. 
apparent  possession,  1194. 
did  not  include  letters  of  hypothecation  with  deposit,  1198. 

nor  delivery  order  delivered  to  persons  in  charge  of  goods. 

1199. 
nor  mere  receipt  for  i^oods  containing  inventory,  id. 
imless  no  sale  apart  from  receipt,  id. 

or  receipt,  &c.,  forming  document  of  title,  Id. 
nor  oral  agreement  to  give  bill  of  sale,  id. 
nor  amounting  to  a  mortgage,  id. 
nor  ordinary  vendor's  lieu,  id. 
but  writing,  essential  to  sale,  is  within  s.  4.  /(/. 
so  is  agreement  giving  brewer  landlord  right  of  distress 
for  price  of  liquor,  id. 
agreement  for  purchase  on  hire  system  not  within  Act,  /(/. 
although  originally  the  property  of  the  hirer,  id. 
unless  mere  device  to  avoid  Act,  120U. 
informal  agreement  for  marriage  settlement  not  within  Act,  id. 
nor  an  assignment  after  marriage,  under  covenant  in  such 

settlement,  id. 
secus  as  to  post-nuittial  settlement,  id. 

unless  made  pursuant  to  ante-nuptial  articles,  i.<l. 
bill  of  sale  of  ship  need  not  be  registered,  id. 
nor  of  dumb  or  liopper  barge,  id. 
nor  of  personal  property  in  Scotland,  /(/. 
mortgage     of     freehold     carries     fixtures,     including     "trade 
machinery,"  id. 
but  where  special  rights  given  over  fixtiu-es,  registration 

required.  /(/. 
distinction  in  case  of  trade  machinery,  id..  1201. 
equitable  mortgage  is  iji  same  position  as  h'gal  one,  /'/. 
building  contracts  that  materials  on  land  shall  vest  in  landowner, 
not  bills  of  sale,  id. 
xecus,  where  licence  to  seize  materials,  id. 
as  to  growing  crops,  1193,  id, 
requirements  of  B.  of  S,  Act,  1882,  where  given  as  security  for 

money,  1201. 
"apparent  possession,"  decisions  on,  id. 

ceases  when  actual  possession  taken,  /(/.,  12U2. 

though  by  what  would  per  se  be  fraudulent  preference, 
1202. 
how  possession  may  hr  taken,  /(/. 
goods  in  possession  of  sherift' under  execution.  /(/. 
constructive  occupation  of  premises  insuflQeient,  id.. 
wife  can  buy  husband's  furniture  in  their  house,  id. 
trade  machinery  witliin  (s.  5),  illi2. 

definition  of  (s.  o),  id, 
attornment   giving  power  of  distress    as    sccuritv,  within   (s. 

(i),  ill. 
efi'ect  of  a.  G  on  attornment  cinu.se  in  mortgage  of  land,  1202. 
exception  in  favour  of  mortga tic.  1193. 
effect  of.  1202. 
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Bills  .li'  Siilr  Act,  1878— co(/^'/i «'-</. 

lixturcH  or   jrrdwiii^^  crojis  nof  sepiiriitoly  aHsiirincl,  whi-n  Harae 
iiiBtnimtiil  coiiveys  land  (h.  7),  Hit:!, 
this  pmviHinn  is  rftnw]Kctivi',  i<l. 
rir.ct  (pf  ri.  7...111tl.  lliiin,  1201. 
bill  of  sale  luiiat  111-  attcHtcd,  and  rcKiHtend  within  wevin  days, 
and  cun.sidfratiiin  set  forth  (h.  H),  1191. 
or  fraudidint  and  vnid  against  ctrtain  jicrSMns,  /(/. 
ropfalftl  as  to  liiils  of  sale  trivm  as  security  for  mouey,  /</. 
B.  iif  S.  Act,  ISSli  (8.  .S),  substituted,  id. 
what  is  Buflicient  statement  of  thi-  cnusideratiou,  1'20'2,  1203. 
sutlicient  if  stated,  as  it  wouM  be  apart  frmn  Act,  TJOo. 
allowance  of  money  in  account  sutlicient,  120:!. 

unless  statement  of  consideration  a  mere  sham.  id. 
sum  payable  at  future  date,  not  to  be  described   as  now 

paid.  /'/. 
insuflicient  that  receipt  explains  transaction,  id, 
bill   of  sale    must   not   be   dependent    on    another   instru- 
ment, id. 
where  new  bill  substituted  for  void  bill,  id. 
a  collateral  agreement  not  to  register  bill  of  sale  need  not  be 

stated,  id. 
B.  8  applies  to  absolute  bill  of  sale,  /(/. 
registration  not  necessary  where  seizure   within   7   clear  day.s, 

id.,  1204. 
unregistered  bill  of  sale  is  good  except  us  against  certain  persons 
under  the  Act  of  1878,  id. 
and  avoided  only  so  far  as  necessary  to  satisfy  an  execu- 
tion, id. 
if  Security  for  money  void  altogether  under  Act  of  1882,  id. 
grantee  to  be  "allowed  charges,  valid  against  trustee,  id. 
execution  creditor  not  affected  l\y  notice  of  unregistered  bill  of 

sale,  id. 
case  where  two  joint  tenants  grant,  and   one  iDCComes  bank- 

ruiit.  id. 
mortgagee  under  registered  bill  of  sale  cannot  tack  prior  mort- 
gage, id. 
unregistered  bill  of  sale  by  company  was  valid  against  liqui- 
dator, id. 
so,   against  unsecured  creditors  of  insolvent  estate  of  grantor, 
11G2,  /(/. 
«ecMs,  now  when'  given  as  security  for  money,  1204. 
except  in  the  case  of  debentures,  1204,  1214. 
subsequent  bill  of  sale  of  sam»^  property  void  (s.  9),  1194,  120;"). 
bill  of  sale  must  be  attested  by  solicitor  (s.  lo  (1)).  1194,  120."). 
requisites  of  attestation,  1194. 

ri'pealed  as  regards  bills  of  sale  when  security  for  money,  /(/. 
B.  of  8.  Act,  1SS2.  s.  10.  sultstituted.  1198.  id. 
to  be  attestcil  by  credible,  independent  witness,  /(/. 
must  be  j.roved  by  attesting  witness,  or  nCBce  copy,  1205. 
must  be  fik'd  with  a  copy  and  affidavit  within  seven  days  (s.  10 
(2)),  1194. 
registration   not   avoided    by  clerical  errors    in  copy  tiled, 

120;"). 
blanks  supplied  from  aftidavit  filed,  id. 
etVect  of  destruction  of  bill  of  sali;  before  registration,  id. 
requisites  of  affidavit,  id. 

residence  and  description  at  time-  of  making  bill  must  be 
accurately  stated,  id.,  1200. 
what  description  sufficient,  id. 
R. — VOL.  u.  K  *>■ 
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Bills  of  Sale  Act,  1878 — continued. 
requisites  of  affidavit — cimtinued. 
as  to  name  of  grantor,  120G. 
onus   of  showing  insufficiency  of  description  on  objector, 

1207. 
in  case  of  bill  of  sale  not  given  as  security  for  money, 

objections  to  affidavit  must  be  taken  at  trial,  id. 
persons  disqualified  from  attesting  affidavit,  id. 
commissioner  need  not  describe  Limself  as  such,  id. 
any  defeasance  must  be  on  same  paper  as  (s.  10  (3)),  1195. 

parol  agreement  for  defeasance  enforceable  in  equity  avoids 
bill  of  sale,  1207. 
so  collateral  promissory  note,  1208. 
but  not  deposit  of  policy  of  insurance,  id. 
as  to  subsequent  imposition  of  condition,  id. 
bills  of  sale  take  priority  in  order  of  registration  (s.  10),  1195. 

except  sub-sect.  1,  applies  to  absolute  bills  of  sale,  1208. 
memorandum  by   way  of  equitable  sub-mortgage   requires   no 

registration,  id. 
registration  must  be  renewed  every  five  years  (s.  11),  1195,  id. 
of  assigned  bill  must  be  renewed  every  five  years,  1209. 
but  assignment  need  not  be  registered,  1195,  1208. 
affidavit  for  registration  must  follow  terms  of  s.  11...  1208. 
absolute    grantee    may    make   good   title   though    registration 
lapsed,  id. 

secus,  where  bill  of  sale,  security  for  money,  id.,  1209. 
registrar  to  keep  register  and  enter  particulars  of  bills  of  sale 

therein  (s.  12),  1195. 
bill  of  sale  registered  in  central  office,  id. 
register  is  a  public  book,  and  certified  copy  is  evidence,  1209. 
conflicting  decisions  as  to  the  effect  of  certificates  of  regis- 
tration, 43,  id. 
when  office  closed  on  last  day  for  registration,  registration  valid 

if  made  on  day  when  next  open  (s.  22),  1196. 
judge  mav  rectifv  error  in  register  or  extend  time  for  registration 
(s."l4),  1195. 
can  correct  such  errors  only  as  appear  on  register,  1209. 
cannot  extend  time  so  as  to  defeat  execution  creditor,  •/(/. 
registrar  may  enter  memorandum  of  satisfaction  (s.  15),  1196. 
office  copv  of  bill  of  sale  and  affidavit  to  be  prime!  facie  I'vidence 

(s.  16),' 11 96. 
affidavit,  before  whom  to  be  sworn  (s.  17),  id. 
chattels  in  registered  bill  of  sale  not  in  reputed  ownership  of 
grantor  (s.  20),  id. 
repealed  in  respect  of  bill  of  sale  given  as  security  for  monev, 
id.,  1198. 
does  not  extend  to  Scotland  or  Ireland  (s.  24),  1196. 
did  not  ap]ilv  to  debentures  of  a  company,  1214. 
Bills  of  Sale  Act!  1882.  45  &  46  V.  c.  43...11!)6. 

to  be  construed  with  15.  of  S.  Act,  1878  (s.  3),  id. 
term  "  bill  of  sale  "  tliercin  to  apply  only  to  one  given  as  securitj' 
for  money,  1196. 
B.  of  S.  Act,  1878,  ap])lies  to  all  otlier  bills  of  sales,  id. 
bill  of  sale  to  have  schedule  of  chattels  (s.  4),  id. 

void,  except  as  against  grantor,  in  respect  of  chattels  not 

specifically  described  Ihereiii,  id. 
what  a  sufficient  desciription,  1209,  1210. 
Void  only  so  far  as  description  imperfect,  1209. 
objector  must  show  goods  cannot  be  identified,  1210. 
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liills  of  Sale  Act,  ISf^'l— continued. 

v<H<l  uH  lo  clmttols  (loHcribcd,  of  wliifli   •grantor  waH  not   trin- 
uwiifr  (s.  ")),  ll'.Hi. 

moiininj,'  of  "  tnio  owner,"  I'ilO. 
ixccpt  in  case  of  growing  crops  Bcparatoly  assigned  (s.   G 
(1)),  1U)G. 
means  separately  from  land  on  which  growing,  1210. 
or  fixtures,  and  plant,  and  trade  machinery  substituted 
(8.  G(2)),  1197. 
circumstances  under  which  personal  chattels  under  hill  of  sale 
may  be  seized  (s.  7),  1197. 
failure  in  payment  of  one  of  several  sums,  id.,  121(t. 
to  jiay  fire  insurance  premiums,  id. 
to  produce  receipt  for  rent,  1107,  id. 
condition  grantee  mav  insure,  and  premiums  a  charge,  good, 
1210. 
so  as  to  rent  and  taxes,  &c.,  id. 

but  not  if  such  sums  may  bo  recovered  by  seizure,  id. 
bill  of  sale  void  if  it  provide  for  seizure  on  grounds  other 
than  those  in  s.  7... 1197,  T-ilH. 
grantor  may,  on  seizure,  ajiply  to  judge  for  relief,  1197. 
bill  of  sale    void   unless  attested  anil    registered  within  7  days 
(s.  .S),  1197. 
and  C'lnsideration  truly  set  out.  id. 
and  unless  substantially  in  schedule  tbrm  (s.  9),  ///.,  1211. 
though  security  cannot  be  so  expn'ssed.  id. 
omission  of  grantee's  address  is  fatal,  /(/. 

so  of  address  and  description  of  attesting  wituess,  id. 
void  under  s.  9,  void  even  as  to  covenants,  id. 
good  as  to  chattels  real,  where  security  severable,  id. 
not  void  under  s.  9  where  consideration  untrulv  stated, 

yd. 
redemption  must  be  bv  lixrd  sum  with  rateable  interest, 

1211. 
rate  of  interest  must  be  shown.  li^lL'. 
sufficient  to  state  rate  jier  £  per  mouth.  Id. 
(lonstruetion  of  word  "  iustaluu'nt."  /(/. 
principal  may  be  j)ayable  in  one  sum,  id. 
or  by  unequal  instalm<-nts,  id. 

provided  interest  not  reserved  on  unpaid  instal- 
ments, id. 
void  if  covenant  to  perform  covenants  of  recited  inden- 
ture, id. 
covenant    to    pay   principal    and    fixed    sum    for 
inti'rest  and  bonus,  id. 
must  not  be  payable  on  demand,  id. 

or  a  certain  number  of  days  after,  id. 
must  not  contain  power  to  sell  on  seizure,  id. 

nor  provision  that  purchaser  not  bound  to  inquire 
as  to  default,  id. 
assignmi'ut  "  as  beneficial  owner  "  void,  id. 
power  of  sale    in    Conveyancing   Act,   18SI,   does   not 

api)ly  to  schedule  form,  1212. 
clauses  not  atfectiug  bill  of  sale,  id.,  1213. 
clause;   allowing   grantees    to  deduct    commission,  &e., 

avoids  it,  12i;>. 
if    precise    legal    efteet    same,    and    not    calculated    to 

deceive,  bill  good,  id. 
covenant  for  further  assurance  may  be  added.  /</. 
clause  to  take  goods  at  valuation  avoids  bill  of  sale,  id. 

X  -\  li 
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Bills  of  Sale  Act,  1882 — coiitinued. 

bill  of  sale  void  unless  substantially  in  schedule  foim— continued. 
so  coveuaut  to  pay  interest  (jn  mortgages  of  land  where 

goods  were,  1213. 
covenant  to  replace  household  furniture  go(jd,  id. 

but  will  not  be  implied,  /'/. 
void  if  it  give  licence  to  seize  for  grounds  not  in  s.  7,  /'/. 
eiiect  of  proviso  at  end  of  form,  id.,  1214. 
sufficient  if  bill  of  sale  executed  at  end  of  schedule, 

121L 
must  be  present  assignment  of  goods  capable  of  specific 

description,  id. 
may  be  executed  by  grantee  under  power  of  attorney,  id. 
instruments  hypothecating  imported  goods,  not  within 
s.  9  (B.  of  S.  Act,  1891,  s.  1),  1198,  id. 
bill  of  sale  to  be  attested  by  credible  witness,  not  a  party  (s.  10), 
1198. 
void  if  for  less  than  301.  (s.  12),  id. 

but  part  of  advance  may  be  returned,  1214. 
chattels  seized  under,  not  to  be  removed  or  sold  for  5  clear 
days  (s.  13),  1190. 
provision  for  benefit  of  grantor  of  bill  of  sale  only,  1214. 
no  protection  against  distress  for  taxes,  &c.  (s.  14).  1198. 
applies  only  to  distress,  not  to  judgment,  1214. 
repeal  of  B.  of  S.  Act,  1878,  ss.  8,  20  (s.  15),  1198. 
Act  not  to  apply  to  debentures  issued  bv  incorporated  company 
(s.  17),  id..  1214,  1215. 
but  provided  only  it  has  statutory  provision  for  registration, 

1214. 
meaning  of  "  debenture,"  id. 

covering  deed  is  not,  1215. 
Act  does  not  extend  to  Scotland  or  Ireland  (s.  18),  1198. 

BILLS  OF  SALE  ACTS,  1878.  1882.  1891 ;  41  &  42  V.  c,  32 :  45  &  46 
Y.  c.  43;  54  &  55  V.  c.  35,  1191.     See  Bill  of  Sak. 

BIUTIL 

memoranda  of  parent,  evidence  of  time  of,  45. 
Ihougli  written  long  afterwards,  id. 
aliter,  of  place  of,  id. 

or  the  inquiry  is  not  one  of  jH'digrce,  id. 
declarations  of  party  as  to  his  own,  inadmissible,  id. 
how  proved,  125  et  >teq.,  217,  218.     See  Register. 

BIU'l'IIS,  DKA'I'HS,  AND  MAUBIAGES.     See  Ueqister. 

BISHOr. 

constitution  of  commission  of,  presumed  regular,  43. 

proper  ])lace  of  custody  for  document  relating  to  see  of,  102,  103. 

old  returns  by.  evidence  f(ir  successors.  19(3. 

return,  to  inquiries  by  as  to  )iresentati(ins,  &c.,  of  livings,  196. 

effect  of  register  of.  215.     See  llegixfer. 

certificate  of  ordination  by,  evidence  of  Holy  Orders,  216. 

conclusive  as  1o  cliupcl  being  licensed  for  marriages, 
1040. 

BLANK. 

in  will,  oral  evidence  generally  inadmissible  to  explain.  32 
in  written  agreement,  id. 
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wlicri'  form  of  doniisi'  lillfil  iij"  :in<l  iilt(.nil,  parts  struck  ont  mnv  be 

lnok-...l  iit,  :52. 
sliare  trunHfrr.  in,  I'flVct  of.  77,  ISti. 
lillinjr  "p  of.  in  lUoil  nccil  nut  bo  proved  by  attoBtinp  witness,  13"). 

hv  an  af^cnt  not  authorised  under  seal,  void,  13G. 

aftrr  execution,  will  not  vitiate,  if  deed  recognised,  137. 
acceptance,  353,  3f;8.     Sie  Accephnicr. 
indorsement,  353,  302. 
choqui',  fjio. 

BOARD  OF  TRADE, 

report  of  inspcctons  appointed  by,  to  examine  affairs  of  company,  how 
proved.  I(t'.t7. 

BOAHDIXG-HOUSK  KEKl'EK, 

not  liable  for  guests'  property  as  a  common  innkeeper,  657. 
but  must  take  reasonable  care  for  tlieir  safety,  /</. 

ROXl), 

presumption  of  payment  of,  37. 

effect  of  declarations  of  party  interest(,'d  in  payment  of,  07. 

eftVct  of  recital  in,  7G. 

in  action  on  money,  plaintiflf  need  not  show  bond  forfeited,  OG. 

it  rests  on  defendant  to  show  payment,  i<l. 
proof  of  execution  of,  13.~). 

thirty  years  oM,  pi'oyes  itself,  112. 

l)y  executor  sliowiiiL;  jiayment  of.  under  pleiie  itdmhtiMrurit,  1 13. 
to  bearer,  negotiability  by  usage,  judicially  noticed,  83,  9G3. 
stamp  on,  24lj.     See  Stump. 
interest  not  recoverable  on  single  bond.  t)23. 
post-obit,  when  cause  of  action  arises  on.  723. 
evi<li'nce  in  action  on,  752. 

contents  of  statement  of  claim.  /(/. 

allegation  of  lireaches  obligatory,  id. 

j>leading   by    defendant   where   breaches    not    assigned    in 
claim,  id. 
wlun  breaches  suggested,  id.,  753. 
evidence  of  identity  of  bond,  753. 
damages,  id. 

plaintiff  cannot  rectiver  more  than  penalty  and  costs,  /'/. 
interest  payalde  on  common  money  bond,  /</. 
agreemi'nt  to  accept  less  sum  than  due,  on  given  day,  to  bo 
construed  strictly,  id. 
so  payment  by  instalments,  id. 
defence,  id. 

alteration,  GGI,  753. 
payment,  754. 

before  day  fixed,  evidence  of  payment  at  day  fix<d,  /'/. 
after  day  fixed,  stat.  4  vt  5  A.  c.  It!,  id. 

tender  only,  not  within  that  statute.  i<l. 
accord  and  satisfaction,  id. 
fraud,  id. 

Statutes    of    Limitations,    721    et    f^^q.       Sec    LiiiiilaliiUDt, 
Stafufes  of. 
replevin,  evidence  in  action  on,  754.     See  Jlepleiin  Baud. 


l!(K)l\r 


public  entries  in,  !»7  ct  geq..  122  et  »iq.,  211  et  aeq.     See  I'uhlic  Boohg 
bankers'.  122.  124.     Se'c  Banher*^  Boohs. 
land  tax.  effect  of,  214. 
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BOOKS — continued. 
rate  books.  214. 

heralds,  eftect  of,  id.     See  Herald's  Boohs. 
of  history,  eftect  of,  216. 

uot  evidence  of  creation  of  peerage,  217. 
university,  i^roof  of  degree  having  been  conferred,  8o2. 

BOROUGH  ENGLISH, 

custom  of,  how  far  judicially  noticed,  83. 

BOUGHT  AND  SOLD  NOTES,  535.     Sec  Broker. 

BOUNDARIES, 

proof  of,  by  reputation.  48,  49. 

by  survey,  49,  50. 

by  inquisition,  19t). 

by  collateral  fact.  85. 

by  presentment  of  leet  jury,  211. 
projter  repository  of  ancient  papers  relating  to,  102. 
perambulations,  evidence  of,  935. 
tenant  bound  to  keep  up,  between  demised  land  and  his  own,  340. 

BREACH, 

of  pi'omise  of  marriage,  495.     See  Marriage. 

nf  covenant  relating  to  realty.  731  et  ."eq.     See  Covenant. 

BitllJERY, 

evidence  of  other  acts  of,  to  prove,  84. 

unstamj)ed  instrument  evidence  in  action  for,  224. 

of  agent,  will  render  voidable,  contract  lie  made  for  principal.  G64. 

BRIDGE. 

presumption  of  ownership  of.  931. 

BRITISH  DO.AIINIONS, 

provisions  for  ascertaining  law  ol",  abroad  and  in  Scotland,  120,  121. 

BROKER, 

may  by  usage  be  liable  on  a  contract  for  principal,  25,  53(5. 
but  may  not  assume  character  of  ]irincipal,  2t!. 
I'xcept  under  custom  known  to  principal,  id. 
cannot  sue  in  own  name  on  contract  for  disclosed  })rincipal,  92. 
contract  note  of,  of  purchase  of  shares,  stamp  on,  248. 

brokerage  uot  recoverable  imless  there  be  stamped  note,  /(/. 
insurance,  cannot  recover  brokerage  or  premiums  in  respect  of  lui- 
staraped  policy,  2()7. 
has  a  general  lien  for  his  balance,  983. 
lien  revives  by  re-possession  of  policy,  988. 
evidence  of,  admissible  as  to  determination  of  risk  in  policies.  428. 
sale  by,  535. 

where  agent  for  both  parties,  id. 
broker's  book,  when  signed,  i<l. 

wiien  unsigned,  iil. 
bought  and  sold  notes,  evidence  of  iioiili'act,  id. 
if  notes  difter,  no  valid  contract,  /*/. 

unirss  recoiicilabii'  b_v  evidence  of  u.sage,  id. 
sold  iKitrs  in  name  of  agent,  oral  evidence  admissible  to  prove 

who  i)iincii)als  are,  535. 
wlii'rc  names  of  ])rincipal8  not   disc^losed.  broker  may  by  custom 

be  liable  as  principal.  25,  53(). 
wliere  he  sells  goods  himself,  eannul  hind  principal,  53(j. 


Index.  126") 

8iil(;  by — continued. 

b)U);lit  note  alone,  (!vi'lonco  of  contract  in  acliun  by  jiurchaser 
against  vendor.  5I}(;. 
80  sold  noti'  aj^ainst  purcliasfr.  Id. 
material  alteration  of  sale  not(!  vitiates  contract,  /(/. 
distinction  between  contract  and  note,  &o.,  in  writintr,  /''.,  -I'M. 
on  Stock  Kxclian^ju,  contracts  as  iirincipal,  ."i?:!.     See  Sharins. 
when  liable  for  not  coinjilyin;,'  witli  :!0  &  lil  V.  c.  20. ..578. 
may  recover  money  paid  from  principal,  577,  592. 

tliou^'h  siiarcs  bouj:;lit,  could  not  be  transferreil,  592. 
unless  tlio  transaction  be  a  gamin;^  one,  377,  591. 
ert'cct  of  fiiilure  of,  as  regards  principal,  581,  59!}. 
liability  for  premature  sale  of  principals'  shares,  593. 
valuation  i>f,  evidence  on  account  stated,  029. 
when  H(;t  oil"  allowed  a<rainst,  7(*8. 

.selling;  goods  at  less  price  than  ordered,  not  guilty  of  conversion,  973. 
credit  taken  by,  by  custom  is  payment  to  assured,  li9/t,  fJ95,  690. 

BIK  )TliKRS. 

descent  between,  how  traced,  1038. 

iirvOucniAM's  (i.oKD)  act. 

Documentary  Evidence  Act,  13  &   14   Vict.  c.  99.     Sec  Table  of 
Statutes. 

IIUII-DING  OWNIOli,  1141. 

BUILDING  SOCIETY, 

mortgage  to,  not  now  exempt  from  stamp  duty,  205. 
receipt  endorsed  on  still  exempt.  !<1. 

operates  as  re-conveyance,  1059,  /'/. 
niendjir  nl',  wlicn  liable  fur  work  and  labour,  583. 

r.UKIAl.S  AND  l!Ui;NlX(iS.     iiw  Register. 
register  of,  how  [iroved.  101,  125  et  xcq. 
ertect  of,  217. 

BUSHES, 

projierty  nf,  in  tenant,  !I35. 

BUSINESS, 

what  is  within  covenant  in  lease,  735.     Sec  Covenant. 

BYE-LAW, 

of  municipal  corporation,  proof  of,  101. 

of  railway  company,  proved  by  certified  copy,  id. 

company  caniujt  generally  arrest  for  breach  of,  1095. 


CAB  OWNER  (Mi:TROr<)LlTAX), 

liable  for  loss  occa.sinncd  by  driver.  030. 
quierei  whether  master  of  driver,  81):'.,  8(14. 
liable  to  driver  for  providing  unlit  horse,  804. 

CABLES, 

submarine  telegraph,  insurance  on,  446. 
as  to  injury  to,  780. 

CALENDAR, 

judicially  noticed,  82. 

( !ALLS.  1 10 1,  1 1 15,  1 122.     See  Joint  Stock  Companij. 
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CAMPBELL'S  (LOED)  ACT,  9  &  10  Y.  c.  93. 

gives  right  of  action  for  wrongful  act  causing  death,  810.    Sec  Death. 
now  called  Fatal  Accidents  Act,  1S4(J,  id. 

CANAL, 

companies  may  become  common  carriers,  629. 

17  &  18  v.  c.  31,  regulates  trafBc  on,  640  etseq.     See  Carrier. 

CANCELLATION.     See  117//. 

of  adhesive  stamps  on  instruments,  228. 

of  acceptance  before  issuing  it,  377. 

of  bill  if  imperfect,  no  defence  against  bond  fide  holder,  398. 

CAPTAIN.     See  Master. 

CAPTURE, 

proved  by  book  at  Lloyd's,  212. 

what  a  loss  by,  within  policy,  439.     See  Loss. 

condemnation  as  prize,  vests  title  as  from  time  of.  Add.,  20o,  439. 

CARGO, 

proved  by  copy  of  searcher's  report  at  Custom  House,  212,  432. 

time   allowed   for   loading   or   unloading,  464.      Sec   Affreiglttment; 

Demurraga. 
effect  of  stipulation  to  load  full,  468. 
measure  of  damages  for  not  loading,  470. 

in  trover  for,  wrongfully  sold  by  master.  980. 
contract  for  sale  of,  means  entire  cargo,  540. 

"  to  arrive,"  meaning  of,  id. 
'•  from  tlie  deck,"  meaning  of,  /(/. 
CARICATURE, 

what  amounts  to  publication  of  libellous,  8;"')6. 

declarations  of  spectators  admissible  to  sliow  meaning  of,  8.")9. 

CARMAN. 

undertaking  jobs  for  special  bargains  not  a  common  carrier,  030. 

CARRIER. 

delivery  of  goods  to,  when  delivery  to  purchaser,  r).")2. 

not  acceptance  by  purchaser  within  S.  of  H.  Act,  1893..,. '328. 
when  may  maintain  money  paid  for  goods  misdelivered,  598. 
actions  against  common,  629. 

whether  contract  or  tort,  under  County  Courts  Act,  1888,  s.  116, 

302,  303. 
distinction  of  carriers,  629. 
for  loss  of  or  injury  to  goods,  630. 
for  refusing  to  carry,  id. 
wlio  are  common  carriers,  id. 

sliipowners  and  m;isters,  liability  of,  id. 
carman,  wharfing(>r,  cab-driver,  ferryman,  not,  id. 
common  law  liability,  and  implied  contract  of,  631. 
bound  to  carry  by  reasonable  and  usual  route,  id. 
insurer  against  all  but  act  of  (iod  or  the  King's  enemies,  id. 
carriers  to  places  without  realm  on  same  footing  as  others,  id. 
liability,  in  case  of  live  stock,  /(/. 

effect  of  fraudulent-  concealment  by  sender,  on,  tiol. 
not   liable   for  injury  to  iroods,  from  their   inherent  weakness, 
631,632. 
nor  for  ordinary  wear  and  tear,  632. 
may  limit  liis  business  to  certain  goods,  id. 
evidence  of  the  contract,  /(/. 
may  make  special  contract  for  rate  of  charge,  /(/. 
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actions  against  comiuoii — rontinmil. 

where  carrier  on  receipt  dclivors  ticket  witii  tenna,  it  will  \ary 
contract,  f;:52. 
>>ecus,  wliero  conditions  are  on  back  nf  ticket,  wliicli  consignor 
did  nut  know,  /'/.,  ri."i2. 
custonaer'e  option  if  he  decline  terras.  G32. 
construction  of  conditions  ajrainst  liability,  /</.,  (i!}/?. 
meaning  and  efi'ect  of  carriairc  "at  owner's  risk,"  /'/.,  tjl'2. 
railway  company's  charges  must  be  reasonable  and  equal,  683. 
jiacked  parc.'cls,  /'/.,  ^')'1\. 
proof  of  breach  of  ctjuality  clauses,  /</. 

equality  clauses  now  extend  to  steamers  workeil  by  railways,  /</. 
company  receiving  goods,  carriers  to  destination,  /''. 
so  in  the  case  uf  passengers,  /</.,  6.")!,  Gh'l. 
unless  they  restrict  their  liability  to  their  own  line  by  special 

contract,  tio4. 
although  consignor  indicate  an  unusual  route,  (J35. 
contracts  by  railway  conij)anies  extemling  to  otlier  lines.  (JIU.  /''. 

riglit  of  action  in  such  cases,  ^>'l'). 
stamp  duty  on  carrirr's  r(ceii)t,  'i:\\,  GlitJ. 

liability  of  cab-owner  in  respect  of  luugage  with  passenger,  (JM6. 
exception  of   insurance  risks  dnes  not  relieve  from  liability  as 

common  carrier,  /'/. 
contracts  for.  otlier  tluin  sea  lisk,  in  marine  policy.  "260. 

Carrh-rx  Act.  slat.  11  ( i.  KV"  1  W.  4.  c.  (iS...(jyG. 

exemption    from    liability  ti>  loss  or  injury  fur  certain  artich  s 
(s.  1),  id.,  G87. 
unless  nature  and  value  declared  and  increased  charge  paid. 
(537. 
notice  of  increased  rate  to  be  publicly  allixed  in  office  (s.  '1).  id. 
and  receipt  to  be  signed  by  carriei'  if  required  (s.  o),  /''. 
or  carrier  shall  not  be  entitled  to  benefit  ol^  Act,  id. 
no  public  notice  to  atfect  the  liability  in  respect  of  goods  (s.  4),  /''. 
receiying  house  within  Act,  ^vllat  is  (s.  ,1).  /'/. 

may  be  inn  where  parcels  received  for  coach.  G:>9. 
any  one  or  more  carriers  may  be  sued  without  joining  co-pro- 
prietors, 037. 
special  contracts  may  be  made  (s.  G),  id. 
extra  charge  recoverable  if  goods  lost  or  damaged  (s.  7),  id. 
Act  not  to  protect  from  felonious  acta  of  servants,  nor  to  protect 

servants  from  personal  liability  (s.  8),  id. 
carrier  not  to  be  liable  for  mort?  than  value,  nor  declared  value, 

and  extra  charges  (s.  9),  G:!8. 
trinkets,  silk  watchguards,  silk  dress,  &c.,  within  Act,  iih 
xecus,  hand-painted  designs  of  carpets,  id. 

blank  acceptance  before  drawer's  name  inserted,  /'/. 
packing  case  is  mere  accessory,  id. 

unless  containing  .some  goods  not  within  Act.  /'/. 
so  is  the  frame  of  a  framed  picture,  /(/. 
extends  to  railway  passenger's  luggage  carried  free.  Add.,  id. 
declaration  must  be  made  at  the  time  of  ilelivery,  038. 
carrier  not  protected  if  no  notice  affixed,  though  no  declaration 
(s.  3).  G3i». 
nor  where  goods  accepted,  without  demand  or  payment  of 
increased  rate,  id. 
carrier  protecteil  where  delay  in  delivery,  by  temporary  loss,  id. 
but  liable  for  detention  beyond  reasonable  time  after  find 

iug,  /(/. 
not  liable  for  gross  negligence  of  servant,  /(/. 
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CARRIER — continued. 

Carriers  Act,  stat.  11  G.  4  &  1  W.  4,  c.  68 — continued. 
who  are  servants  of  carrier  within  the  Act,  639. 
wliat  phiintiff  must   prove   on  reply  of  felony  by   defendant's 
servants,  /(/.,  640. 
specific  notice  repudiating  liability  not  notice  within  Act,  640. 

s.  6  applies  only  to  contracts  inconsistent  with  exemptions  in 
s.  1,  ///. 

Railway  and  Canal  Traffic  Act,  18.54  (17  &  18  Y.  c.  ;il),  G40. 

provides  against  neyleet  to  facilitate  traffic,  and  undue  preference 
(s.  -2).  id. 

definition  of  traffic,  &c.  (s.  1),  id. 

remedy  now  by  application  to  Railway  Commissioners,  641. 

no  action  lies  for  breach  of  ]irovisions  of  s.  2... 640. 

except  pei'haps  after  adjudication  by  commission,  id. 

s.  2  obliges  comijany  to  ]irovide  reasonable  facilities  for  carriage 
of  animals.  &c.,  id. 

every  company,  &c.,  liable  for  loss  or  injury  by  neglect  notwith- 
standing any  notice  to  the  contrary  (s.  7),  641. 

may  make  such  conditions  as  to  receiving,  &c.,  as  court  or  judge 
adjudge  reasonabk^,  Id. 

limitation  of  liability  for  loss  or  injury  to  animals.  Id. 

no  special  contract  as  to  receiving,  &c.,  to  bind  party  sending, 
imless  signed,  id. 

nothing  in  Act  to  affect  rights  of  the  company  with  respect  to 
articles  mentioned  in  Carriers  Act,  id. 

s.  7  applies  only  to  loss  b}'  negligence,  not  theft,  id. 

general  notice  void,  but  special  contract  if  reasonable,  good,  id. 

only  regulates  obligations  of  carriers  on  lines  they  work  them- 
selves. /'/. 

if  condition  relied  (in  reasonable,  immaterial  that  contract  in  pari 
unreasonable,  642. 

decisions  as  to  reasonableness  of  special  contracts,  Id.,  64lj. 
whether  reasonable  alternative  is  offered,  643. 

conditions  as  to  passenger's  luggage  on  ticket  within  s.  7,  /'/.. 
644,  655. 

s.  7  api)lies  to  injury  in  receiving,  forwardiny,  or  delivering,  644. 

company  cannot  repudiate  special  contract  because  not  signed  by 
consignor,  id. 

when  company  may  demand  percentage  under  s.  7,  /(/. 
reasonableness  of,  question  for  jury,  id. 

question  what  is  reasonable  to  charge  party  charged,  id. 

Regulation  of  Rnilwayn  Act  1868  (31  &  32  V.  c.  119),  Part  II.,  /'/. 
interpretation  clause  (s.  2),  id. 

railway  companies  may  by  notice  exempt  themselves  from  liability 
for  scii  risk  (s.  14),  id.,  645. 
bound  to  exhibit  tables  of  fares  (s.  15),  645. 
equality  to  persons  using  rail  and  water  service  (s.  16),  id. 
railway  C()m|)anies  to  specify  charges  (s.  17),  id. 
where  two  lines  worked  by  one  company  distances  to  be  reckoned 

ciinfinuonsly  (s.  18).  id. 
regulations  where  railwav  company  carries  in  vessel  not  belonging 
to  it  (34  &  35  V.  c.  78,  s.  12),  64(5. 
who  shoidd  be  plaintiff,  id. 

owner  of  property  lost  or  damaged,  iil. 
when  special  contract,  (consignor  may  be,  id. 

so  when  property  has  not  p.'iHscd,  /(/. 
special  properly  suflicieMt  to  suiijiort  action,  lit. 
owner  may  sue  in  tort,  th(jugh  contract  not  with  iiim,  635,  653. 
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proof  of  delivery  to  dcfcnrlaiif,  04(5. 
to  driver  nf  coach  sufHcient,  hi. 
to  mate  of  ahip  on  wliiirf,  id. 
to  master  <>n  Bliorc  Biifficiiiit,  id. 

leaving  froodH  in  inn-yard,  or  at  wharf,  insufficient,  id. 
80  to  railway  purler  unt  of  urdinary  course.  fUC,  Oil. 
proof  of  non-delivery  by  defendant,  CAT. 

currier  by  land  when  bound  to  deliver  at  house,  id. 
by  sea  to  safe  place,  and  then  f^ive  notic"-.  /(/. 
liable  for  reasonable  time  afterwards,  id. 
may  in  general  deliver  where  consignee  directs,  /'/. 
not  bound  to  give  consignor  notice  of  consignee's  refusal   to 

accept,  id. 
duty  of  carrier  to  do  wiiat  is  reasunabli'  after  refusal,  /(/. 
on  consignee  making  default,  carrier  may  recover  expenses,  id. 
liability  continues  till  delivery,  or  ci-asing  to  hold  as  carrier,  id. 
evidence  of  usage  of  port,  admissible  to  prove  delivery  there, 

id.,  MS. 
after  a  delivery,  carrier  only  liable  as  warehouseman,  (j48. 
after  refusal  by  consignee,  carrier  involuntary  bailee,  id. 
declarations  of  coachman,  station  master.  &c..  us  to  loss,  id. 
damages.  /'/. 

when  market  value  of  goods  recoverable,  id. 

where,  when  and  how  estimated,  id. 
recoverable,  only  such  as  were  reasonably  within  contemplation 

of  parties.  /(/.,  CA'.K 
in  action  for  not  delivering  samples,  04!t. 
when  damages  for  non-sale  recoverable,  id. 
loss  of  sub-contrael.  id. 
of  hire  of  goods.  /(/. 
in  plaintiffs  own  business  as  carrier  too  remote,  (I.jU. 
liotid  expenses  when  recoverald*'.  i(L 
liability  for  costs  of  another  action,  id. 
where  goods  sent  in  unfit  state.  /'/. 
when  oidy  declared  value  recoverable,  /(/. 
costs,  under  County  Court  Act.  1S88...302,  oOH. 
defence,  /'/. 

defendant  must  plead  all  facts  ou  which  he  relies,  id. 
eft'eet  of  bare  denial  of  contract,  /''. 
under  Carriers  Act,  s.  1,  must  be  specially  pleaded,  id. 
loss  by  plaintiff's  own  default,  /(/. 

Iirittle  goods  not  safely  packed,  (>'t\. 
Irautlulent  concealment  of  value  by  consignor,  id. 
misdelivery  of  goods  by.  a  conversion.  i'AS,  'J72. 

aliter,  in  case  of  hisn  of  goods.  648. 
eft'eet  of  sailing  away  with  goods,  without  giving  hills  of  lading,  '.i72. 
falsely  asserting  delivi^ry  of  goods  to  consignee,  id. 
may  set  up  title  of  real  owner,  who  has  claimed  the  goods,  t'TG. 
not  liable  for  conversion  while  he  is  a  mere  conduit-pipe.  '.178. 
has  claim  of  lien  for  balance  due,  982. 

so  railway  companies  for  tolls,  !>84. 
when  holding  goods  in  tidtwitu,  !)!)!.     See  Stoppage  in  Transitu. 
of  passengers,  Gol. 

not  insurers,  and  only  rertponsible  for  want  of  due  care,  i<i. 
liability  when  issuing  through  ticket,  <">.")2. 
adult  passenger  may  coidract  to  be  carried  at  own  risk,  /</. 
effect  of  conditions  on  tickets,  iil. 

master  can  sue  for  not  carrying  servant,  wlicu  he  contracts.  /(/. 
scciiK.  wliere  servant  contracts,  /'/. 
except  in  tort.  /'/.,  77;"). 
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of  passensfprs — continued. 

duty  of  company  to  convty  passenger  and  his  luggage,  with  due 
care,  6.32. 

though  contract  with  another,  /(7. 
contract  and  liability  arising  from  taking  ticket,  G53. 

eftVct  of  conditions,  id. 
passenger  who  luis  taken  ticket  cannot  be  removed  on  failure  to 

produce  it.  id. 
whether  obligation  to  receive  passenger  if  room,  id. 
damages  in  respect  of  delay,  653. 

when   passenger    obliged    to   hire    other    conveyance, 

id.,  654. 
for  not  carrying  passenger,  id. 
what  recoverable  by  executor  of  passenger,  11-49. 
liability  in  respect  of  passenger's  luggage,  6.34. 

where  passenger  takes  luggage  under  his  own  charge,  id. 

duty  of  company  on  arrival  at  terminus,  id. 

when  ticket  taken  by  another  person,  652,  id.,  655. 

must  be  (jrdinary  personal  luggage  of  passenger,  655. 
meaning  of  ordinary  personal  luggage,  id. 
servant  taking  his  master's  luggage,  master  cannot  sue.  id. 
carrying  below  ordinary  rate,  may  make  conditions  not  to  carry 

luggage,  id. 
liability  for  luggage  deposited  in  cloak  room,  id.    See  Cloak  Boom, 
when  liable  for  injurj'  to  passenger,  772  et  sea.,  I'.^'l  et  seq.     Sec 

ISlegligence. 
in  jiassenger  ships,  liability  of.  475,  787.     See  Negligence. 
letter  carriers,  actions  against.  651. 

])0stma8ter-general  is  not  a  common  carrier,  /'/. 

is  not  liable  for  neglect  of  subordinates.  /'/. 
but  each  is  liable  for  his  own  personal  negligence,  id. 
liability  not  extended  by  transfer  of  telegraphs  to  him.  /'/. 
]">stmaster  detaining  letters  till  jiayment  of  excessivt;  demand,  id. 
liable  to  action  for  money  had  and  received,  id. 
or  to  action  on  the  case.  id. 

CAinULArvY. 

of  abbey,  evidence  of  eiulowment.  14. 
proper  custody  of,  lo:!. 

CATTIJ], 

when  injury  is  done  fo,  by  dog,  scienter  need  not  now  be  shown.  701. 

injury  done  to  by  railway  train,  liability  for,  794,  795. 

on  highwavaud  strayin^i'  into  adjoining  Uidd,  when  may  be  distrained, 

1087. 
owner  must  prevent  his.  from  straying  on  land  of  another.  /(/. 

CAVEAT  EMPTOR,  iSl.     Sec  Warranty. 

CENTRAL  OFFICE  OF  SUl'REME  COURT  OF  JUDICATURE, 
constituted  under  42  &  43  V.  c.  31... 97. 
documents  sealed  with  seal  of,  receivable  in  evidence,  8(1. 
so  office  copies  of  certain  documents  deposited  in,  97. 
bills  of  sale  to  he  registered  in,  1195. 
so  deeds  of  arrangement  under  .")()  &  51  V.  c.  57...  1217. 

CEPI'l'  IX  ALIO  LOCO.  1079,  lOSO.     See  Replerin. 

CERTIFICATE, 

of  apothecary,  proof  of.   lies  on   defendant    in  action    t'oi-   practising 
without.  95. 
receivable  in  evidence,  KM. 


hid,'.,:  Vl'l 

CKirriKlCATE— o<.h///("<''. 

of  conviction  or  acquititi  for  inili.tiibli-  ofleiiuc,  101. 
to  iiupi'iicli  cn-<litof  witness,  183, 184. 
by  chiirchwurdonH,  execution  ol',  i:>t>. 
of  acttlemcnt,  ancitnt.  <MiHt(>dy  of,  1 12. 
of  authority  to  adminirtter  oath  abroad,  '213. 
of  vice-consul.  wii<n  evidence  of  facts  therein  stated,  21t;. 
of  notary,  /'/. 
of  bishop,  cviili'nce  of  Holy  Onlers,  21t;. 

ninclusive  as  to  cliapi'l  beinfj  licenseil  for  marriages,  1040. 
of  rej.'istratinn  of  ship,  prima  fucie  evidence  of  matters  certiticd,  2U>. 
of  solicitor,  necessary  for  action  on  liis  bill,  501,  502,  508. 
is  evidence  of  being  a  sidicitor,  508,  509,  852. 
of  summary  conviction  or  dismissal  in  assault  cases,  917. 
of  registrar  in  lieu  of  banns,  1041. 
of  registration  of  joint-stock  comjianv,  1097. 
of  proi.rietor.shii)  of  shares.  1099.  1100,  lllS. 

effect  of,  as  un  estojipel  against  company,  1119. 
of  returns  of  banking  company,  1129. 

CERTIFIED  COPY, 

on  same  footing  as  examined  copy.  101, 

))roof  by,  /(/. 

of  records  in  custody  of  Master  of  lloUs  equivalent  to  original,  98. 

by  persons  holding  i)ublic  positi(jn  wlien  evidence  by  statute,  vl.  et 

8eq. 
general   enactments   respecting,  8  &  9  Vict.  c.  113;  14  &  15  Vict. 

c.  99 ;  31  &  32  Vict.  c.  37.     See  Table  of  Statutes. 

CESTUI  QUE  TRUST. 

effect  of  admission  by.  in  action  by  trustee,  G6,  07. 

entitled  to  product  ion  of  communications  between  trustee  aiul  solicitor, 

157. 
Stat,  of  Limitations  formerly  no  bar  to  claim  of,  against  trustee,  C79. 

excejit  in  case  of  money  payable  out  of  land,  720. 

now  altered  in  some  t'ases  by  Trustee  .\ct,  1888,  s.  8. ..(ISO,  iil. 
possession  of  goods  by.  when  possession  of  trustee,  968. 
when  he  may  sue  to  recover  land,  1001. 
if  in  actual  occupation,  is  tenant  at  will  to  trustee,  1009. 

and  there  is  no  riirht  of  entrv  in  trustee  until  will  determined. 
1072. 

cH.uiPEirrv. 

contract  in  nature  of  iUegal,  <)tJ6. 

CHANCEL, 

right  to  pew  in,  842. 

lay  rector  cannot  sue  vicar  for  tres])ass  to,  929. 
contra,  in  case  of  private  chancel,  hi. 

CHANCERY. 

letter  filed  in,  secondary  evidence  of,  inadmissible.  5. 
answer  in,  sworn  ante  litem,  admissible  as  evidence  of  pedigree,  455. 
s\vorn  but  not  iih-d,  inadmissible.  i,I. 
admission  in.  may  be  read  against  defendant,  02. 
joint  by    husband    and    wife,   how    far   evidence    airainst 

either  of  them,  71. 
of   defendant,  if  read  by  plaintiff,  defendant  may  require 
bill  to  be  read,  78. 
proof  of  proceedings  in,  112. 

decree  in,  by  exemplification,  examined  copy,  or  decretal  order,  /</. 
when  previous  proceedings  must  be  proved^  i,l. 
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( *1  TAXCERY— co/,i//(«M7. 

proof  of  proceedings  in — conliinicd. 

answer  by  production  of  bill  and  answer,  or  examined  copies,  112. 

unless  bill  cannot  be  found,  113. 

identity  of  parties  must  appear,  /(/. 

examined  copy  of  alone  sufficient  to  prove  admissions,  in, 
id. 

letter  referred  to  in,  evidence  without  reading,  id. 

effect  of  general  order,  August  IS-tl,  id. 
depositions  in,  114.     See  Depositions. 
affidavit  Hied  in,  115. 

to  be  proved  in  same  way  as  answer,  id. 

oral  examinations  in,  id. 

before  examiner,  id. 
answers  to  interrogatories  in,  id. 
effect  of  proceedings  in,  199. 

bill  inadmissible,  save  to  show  it  existed,  id. 

and  certain  facts  in  issue,  id. 
answer,  evidence  as  an  admission  against  defendant,  id. 

must  all  be  taken  together,  id. 

how  far  party  reading  makes  the  whole  evidence,  id. 

of  guardian  not  evidence  against  infant,  id. 

of  trustee  against  cestui  que  trust  and  vice  versa,  67,  id. 

evidence  against  privies,  199,  200. 

not  evidence  against  co-defendant,  unless  partners,  200. 
decree  or  decretal  order,  evidence  between  same  parties  or  their 

privies,  id. 
order  of  attachment,  (Evidence  of  suit,  id. 
jurisdiction  of  Court  of,  transferred  to  High  Court,  id. 
depositions  in,  201.     See  Depositions. 
issue  directed  in,  practice  at  trial  of,  289. 

rights  of  third  party  Jiaving  liberty  to  attend  trial,  id. 

CHANGE, 

tender,  requiring,  is  not  good,  709,  710. 

CHAPEL.     See  Dissenters'  Meeiinri  House. 
register  of,  how  proved,  127. 
private,  trespass  may  be  maintained  in  rc«pect  of,  929. 

but  occasional  possession  of  key  of,  not  sufficient,  id. 
marriages  in,  10o9  et  seq.     Ser  Marriage. 
proof  of,  being  licensed  for  marriages,  lOiO. 

presumption  of,  id. 

certificate  of  bishop  conclusive,  id. 

CHARACTER, 

evidence  of, 

in  actions  unconnected  with,  generally  inadmissible.  18o. 
admissible  sometimes  with  a  view  to  damages,  86. 
in  action  of  seduction,  /(/.,  87. 

defendant    may   show   previous    bad    character   of    person 
seduced,  87,  912,  913. 
in  action  of  slander,  87. 

inadmissible,    where    on    cross-examination    i)arty    fails    to 
establish  imputation,  id. 
in  a(!tion  for  breach  of  promise  of  marriage.  87. 
of  deceased  witness  of  will  to  whom  fraud  is  imputed,  149. 
of  plaintiff"'8  general  good  character  inadmissible  in  action  for 
libel,  8t;i. 
bad.  adnii.sKible  in  mitigation  of  damages,  86, 
/jf  witness,  impeaching,  174,  183. 
cross-examination,  as  to,  183. 
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i'W.KUWVVM— continued. 

Iiartifiiliir,  iiccount  ntatiil  with  ihtmuii  in,  admitH,  028. 

ri'iJicriiiifatioiiH  respecting',  must  bu  in  writing  to  support  action 

fur  frau.l,  880.  .S81. 
when  necessary  to  be  proved  in  action  lor  defamution,  S.l'i. 

CHARGE.     Sec!  Joint  Stock  Company. 
flouting,  definition  of,  1215. 

CilAlUTV  COM  MISSION  Kits, 

orders,  &c.,  of,  proved  by  certified  coj)y,  90. 

report  of,  evidence  of  documents  and  facts,  on  notice,  215. 

CHAIITER, 

oral  evidence  of  ancient  usage  admissible  to  c-xplain,  27. 

from  Crown  may  be  presiuued,  40. 

recital  in  modern  of  ancient,  evidence  of  ancient,  76, 

creation  of  corj)oration  by,  1091,  H2it.     See  Joint  Stock  Company. 

CHAKTEKER.     See  Affreightment. 

CHARTER-PARTY, 

cases  where  oral  evidence  admitted  to  exjilain,  22,  23. 

where  rejected,  25,  2G. 
stamp  on,  217,  2-llt.     See  Stamp. 

master  may  bind  owners  by  charter-party  in  his  own  name,  459. 
bills  of  lading,  "  without  prejudice  to,"  400. 
where  terms  of,  are  incorporated  into  bill  of  lading,  470,  477. 

CHASTISEMENT, 

reasonable,  evidence  under  defence  of,  91(i. 

may  be  administered  by  master  of  ship  on  mariner,  id. 
by  master  on  ai)prentice,  /(/. 
CHEMIST.     See  Dnujgist. 

CHEQUE. 

notice  to  produce  cheque  drawn  by  defendant  and  paid  by  his  banker, 

suflicient,  9. 
presumption  of  payment  by  production  of,  indorsed  by  plaintiff,  37. 
stamp  on,  238. 

Bills  of  Excliange  Act,  1882... 405. 
definition  (s.  73),  id. 

jirovisions  of,  relating  to  bills  of  exchange,  in  general  apply,  id. 
effect  of  non-presentment,  within  reasonable  time  (s.  74  (1)),  id. 

reasonable  time,  how  determined  (s.  74  (2)),  400. 
holder  to  have  remedy  against  banker  where  drawer  discharged 

(s.  74  (3)),  id. 
banker's  authority  to  pay,  when  determined  (s.  75),  id. 
banker  not  liable  if  he  pay  cheque  drawn  on  him  purporting  to 
be  duly  indorsed  (s.  (iO),  id. 
section  applies  to  banker  who  is  drawee,  only,  id. 
indorsement  ^' per  proc."  or  "as  agent,"  is  sufficient,  id. 
transfer  from  one  account  to  anotiier  is  jiayment,  id. 
stat.  10  &  17  \.  c.  59,  s.  19,  ai)pUes  to  all  drafts,  id. 

as  to  drafts  by  one  branch  on  account  of  same  bank,  407. 
extended  to  documents  issued  by  I'aymaster-(ieneral,  400. 
money  received  on  forged  indorsement  recoverable,  id. 

unless  cheque  crossed,  and  paid  without  negligence,  /rf..407. 
effect  of  initialling  cheque  by  banker,  id. 
no  restriction  as  to  amount,  id. 
not  now  illegal  to  post-date  cheque,  id. 

but    partner  in  non-trading  firm  cannot   bind  partners  by 
post-datt'd  cheque,  id. 
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CHEQUE — continued. 

Bills  of  Exchange  Act,  1882 — continued, 

drawer  under  no  obligation  to  stop  cheque,  407. 
eft'ect  of  taking  over-due  cheque,  394,  id. 
payee,  bearer,  or  indorsee  v.  drawer,  407. 

banker  may  sue  on  cheques  paid  in  for  customer,  id. 

though  he  delnted  customer's  account  on  dishonour,  id. 
presentment  to  be  witliin  reasonable  time  (s.  45  (2)),  378,  id. 
eiiect  of  delay  in  presentment  of,  407. 
when  <lntwer  released  from  liability,  405,  406,  id. 
what  is  reasonable  time  for  presentation,  407,  408. 
mode  of  presenting  through  clearing-house,  408. 
presentation  by  post,  408. 
notice  of  dishonour  when  excused,  388,  id. 
position  of  person  taking  unindorsed  "  order  "  cheque,  408. 
indorsee  v.  indorser,  id. 

where  indorser  sued,  plaintiff  must  show  due  diligence,  id,. 
person   signing   otherwise   than   as   drawer,  liable   as   indorser 
(s.  56),  «M. 
cheque  does  not  ojierate  as  assignment  of  funds  in  hands  of  drawee 

(s.  53(1)),355,  /d. 
banker's  liability  in  respect  of,  408. 

duty  of  banker  in  honouring  cheques,  id. 

damages  for  breach,  id. 
eft'ect  of  bank  having  several  branches,  id.,  409 
effect  of  attachment  for  judgment  debt,  409. 
as  to  closing  customers'  accounts,  id. 
customer  bound  by  custom  of  bankers,  id. 
crossed,  id. 

"generally"  what  (s.  76  (1)),  id. 
••sp<eially  "  what  (s.  76  (2)),  id. 

holder  mayoress  generally,  specially,  or  may  add  "not  negoti- 
able "  (s.  77),  id. 
banker  or  his  agent  may  cross  cheque  specially  (s.  77  (6)),  id. 
crossing  a  material  part  of  cheque  (s.  78),  id. 

if  to  more  than  one  banker,  payment  to  be  refused  (s.  79  (1)), 
id.,  410. 
"  generally  "  banker  must  jiay  to  a  bankei-  (s.  79  (9)),  410. 
"  specially"  banker  must  pay  to  the  banker,  id. 
effect  of  banker  paying  cheque  contrary  to  Act  (s.  79  (2)),  id. 
banker  not  lial)le  where  no  negligence  (s.  80),  id. 
eftect  of  taking  cheque  "  not  negotiable"  (s.  81),  id. 
protection  to  l)anker  (s.  82),  id. 
provisions  to  a]>ply  to  dividend  warrants  (s.  O.")),  id. 
extended  to  drafts  on  ])ankers,  not  cheques,  iil. 
and  to  drafts  on  I'aymaster-tieneral  ly  ]iul)lir  ofiieers,  id. 
effects  of  Act,  id. 

crossing  does  not  restrain  negotiability,  /*/. 
cheque  mark<'d  ''  not  negotiable"  is  transferable.  411. 
banker,   bond  fide   witliout    negligence    colleetinu'    is    pro- 
tected, id. 
even  where  enstonier's  account  is  ovt'rdrawn,  id. 
or  banker  now  credits  customer's  account  before  collec- 
tion (6  E.  7,  c.  17),  id. 
but  not  where  he  crosses  cheque  liimself,  /(/. 
or  excej)t  in  the  case  of  a  customer,  id. 
which  is  a  question  of  fact,  /'/. 
what  sufficient  to  conslitute  a  customer,  id. 
draft  by  on(;  branch   bank  on  another  branch   nol 
che(iiic.  id. 
drawf-r  may  ratify  uicLiular  ]iayniiiit  and  make  it  good,  id. 
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crosBcd — conliniK'il. 

eflects  of  Act — coidiuupih 

tniiiHrtniliility   not  rfBtricUd  by  dirr  clion  on  face   to  pay 
clifqnc  to  iiarticiiliir  account,  id. 
ninnc  V  paid  by  banker  on  forged  cheque,  when  rccovnniblf,  HOO,  filO. 
wliere  iilteration,  banker  cannot  cliarfre  beyond  original  sum,  GIO. 

uiiliHs  cuusid  by  authority  or  negligence  of  customer,  id. 
effect  of  signing  cheque  in  blank,  id. 

taking,  in  payment,  THO. 
tender  by,  when  good,  711. 

CHIEK  Cl.EKIv. 

of  judge  in  Chancery  Division,  now  called  "Master,"  112. 

CHILD, 

when  competent  witness,  1()2. 

advancement  of  money  by  parent  to,  presumed  to  be  a  gift,  598. 

CHIMXEY, 

causing  to  smoke,  when  actionable,  717. 
right  of  access  of  air  to,  how  acquired,  820. 

CHIROGRAPH, 

proof  of  tine  but  not  of  proclamation,  lO'J. 

CHOOSES  IN  ACTION, 

assignment  of,  under  Judicature  Act,  IS7:!...307,  308 

what  amounts  to,  620,  621. 
not  within  Bills  of  Sale  Act,  187cS...119:;. 

rilRlST:\lAS  DAY, 

bill  due  on,  payable  on  day  before,  iiijl. 

excluded  from  time  for  doing  any  act  under  the  Bills  of  Exchange 
Act,  1882... 388. 

CHRONICLES, 

when  evidence,  216. 

CHURCH.     See  Chancel ;  Pew. 

liability   of   police  authority   for   destruction   of.    1181.      Sec   Uiot 
(J)amariex)  Act,  1886. 

rHURCHWARDEN, 

taking  distress  for  poor  rates  is  within  24  (r.  2,  c.  44,  s.  6... 1134. 

CLEARING  HOUSE, 

course  of  business  in  banker's,  408. 

CLERGYJIAN.     See  Parson. 

confession  to,  not  privileged.  172. 

CLERK.     See  Servant. 

deceased,  entries  by,  admissible,  57,  59. 

notice  endorsed  by,  evidence  of  service.  59. 

of  cori)oration.  entries  by.  not  evidence  against  member,  70. 

of  counsel  or  sidicitor.  privili'ge  of,  as  witness,  169. 

general  hiring  of,  for  a  year,  515. 

though  wages  ])ayable  monthly,  id. 
wiiat  notice  entitled  to,  51(;,  517. 
may  be  dismissed  fortliwith,  whiii,  517,  518. 
tender  to.  when  suflieient.  709. 

of  solicitor,  insufficiently  described  as  a  gentleman.  121*7. 
K. — VOL.  II.  O  0 


1276  Indeo: 

CTJENT.     Seo  Solicitor. 

how  far  liable  for  acts  of  solicitor,  [U(j,  936. 

CLOAK  KOOM, 

luggage  deposited  at,  liability  of  railway  company  for,  600. 
effect  of  conditions  on  deposit  ticket,  /(/. 
lien  for  charges  on.  though  deposited  by  bailee  only,  984. 

CLOSE, 

owner  of  pasture,  &c.,  of,  may  maintain  trespass  to,  930. 

CLUB, 

rules  of,  members  presumed  to  be  acquainted  with,  36. 
members  of,  not  liable  for  goods  ordered  by  committee,  553. 
committee  of.  not  liable  on  contract  of  steward,  without    proof  of 

authority,  id. 
loss  of  chance  of  election  at,  not  special  damages  in  slander,  863. 

COAL   MINES, 

liability  of  owner  of,  to  contiguous  mine  owner,  791.     See  Negligence. 

COALS, 

price  of,  cannot  be  recovered  unless  ticket  delivered.  668. 
damages  for,  taken  from  mine,  939,  980. 

CO-CONTEACTOR, 

declarations  of,  admissible,  67. 

acknowledgment  by,  does  not  bar  Statute  of  Limitations,  684,  687. 

See  Limitations,  Statutes  of. 
when  discharged  by  release  to  other  contractor,  702.     See  Release. 

CO-DEFENDANT, 

adding,  90  et  seq.     See  Parties. 

answer  in  Chancery  of  defendant,  not  evidence  against,  200. 
aliter,  if  partners,  id. 

CODICIL.     See  Will. 

CO-EXECUTOR, 

nonjoinder  of,  as  plaintiff,  cannot  be  objected  (o  at  trial,  92.  1151. 

co1''i-m:i-:-}iouse. 

keeper  of,  not  professing  to  lodge  guests,  not  common  innkeeper,  657. 

C0f4NOYIT, 

does  not  require'  a  stamp,  248. 

taking  from  accejator,  when  not  a  giving  of  time,  405. 

offer  of,  after  action  brought,  not  evidence  of  account  stated,  628. 

COLLATERAL  FACTS, 

proof  of,  admissible  to  aid  the  eunstruclion  of  a  will,  29  it  seq.     Sec 

Oral  Evidence. 
in  general  inadmissible,  84. 

unless  material  to  the  point  in  issue,  id. 
admissible  on  question  of  modus,  id. 
of  trade,  id. 

of  skill  and  judgment,  /(/. 
of  intent,  id. 
to  show  knowledge  of  party  in  regard  t(j  nature  of  par- 
ticular transaction,  id. 
to  prove  boundaries,  85. 
judgment,  not  evidence  of,  194. 

unstamped  instrument  wlien  evidence   lor  enllnjera!    piu-j)0ses,  224. 
See  Stamp- 
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COLLATKHAI,  SIX^UIMTV. 

wlicii  iriviiivr  aiKitlier  bill  aiu<iiiiit.s  In,  or  Ik  Batisfactiun,  102. 
when  li(S8  of,  liui'iijrli  larluH  iH.scliar^rcs  Hunly.  ts."). 

('Ol,l,E(T01{. 

iif  raU'8,  deceiisecl.  entries  by,  admissible,  'u. 
uf  titlies.  biok  of,  proiwr  custody  for,  103. 

C0I-T-I8I0X. 

bctwoeii  traiiiH.  wben  cviilenco  of  nojilignicc,  777.     Set  Najh'ijeucr. 
of  siiii>.s,  injuries  causL-d  to  anotliiT  ship  by,  not  lost  by  jtcrils  of  son. 
137.     See  Loss. 
provisions  of  Merchant  Shippinu'  Act,  IH'.tl,  ro-rarding,  782  »<#<-//. 
Si'c  Nigligince. 
cases  dccidetl  as  to,  788  el  seq.     See  Neglinnnci;. 
rule  as  to  costs  in  tiie  case  of,  now  the  same  as  in  other  cases,  78^'. 

COLON  IKS. 

laws  of,  not  judicially  noticed,  83,  12(i. 

exceiit  by  Judicial  Couiraittee  of  tin-  I'livy  Council,  120. 
pr(K)f  of  by  certified  cojiy.  /</. 

case  may  be  sent  for  opinion  of  colonial  court,  121. 
registers  of  births,  marriages,  and  deaths  in,  128. 
marriages  in,  when  valid,  lOH,  1045. 

C03niENT.     See  Defamation,  Action  for. 
fair,  defence  in  action  for  libel,  872  et  aeq. 

C0:\nilSSI0N.     See  Brib'ry. 

regularity  of  constitution  of  bishop's,  presumed,  lo. 
for  taking  iiiqni.sitioii.  111. 

depositions  and  exanuaations  taken  under,  185  et  seq.   Sec  DepositionJ>. 
revocation  of  authority  of  agent,  will  not  necessarily  entitle  to,  587. 
now  contract  to  i)ay  for  work  <lone,  arising  on  rescission.  Id. 
where  authority  njvoked  by  death,  11(55. 
of  estate  agent  when  employer  is  unable  to  complete  sale,  587. 
of  broker  introducing  parties,  iil. 
of  oflSecr  in  tlie  army  not  proved  by  production  of  the  (Tazette,  190. 

COMMISSIONERS, 

trying  causes  constitute  courls  of  tlie  Iligii  Court  of  Justice,  07. 
ecclesiastical,  leases  and  instruments  deposited  with,  provi.'d  by  cer- 
tified copy,  99. 
public,  when  liable  in  action  for  misfeasance  or  nonfeasance,  7lj9. 
of  sewers,  cannot  maintain  trespass,  928. 

CO:\IMISSIONERS  FOR  OATHS  ACT,  1889  (52  &  53  V.  c.  10),  SO, 
115. 

COMMITIMENT, 

recital  of  information  on  oath,  in  warrant  of,  evidence  for  justice,  207. 
for  unreasonable  time,  trespass  lies  for,  918. 
warrant  for,  must  nut  be  drawn  up  (X  post  facto,  1139. 

COMiVIITTEE   MAN, 

liability  of,  553,  562,  563. 

COMMON, 

hearsay  admissible  to  prove  right  of,  48. 
customary,  verdicts  on  question  of,  when  admissible,  192. 
right  of,  ancient  writings  among  muniments  of  manor,  proof  of,  210. 

0  0  2 
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GOWMOT^— continued. 

evidence  in  action  for  disturbance  of,  822. 
proof  of  risrht,  823. 

Prescription  Act,  1832  (2  &  3  W.  1,  c.  71),  id. 
how  proved,  id. 

appurtenant   of  pasture,   for   number,   or   levant    and 
couchant,  id. 
meaning  of  "  levant  and  couchant,"  id. 
by  cause  of  vicinage,  id. 

by  presumption  in  fiivour  of  profit  a  prender  which  has 
been  enjoyed  HO  years,  id. 
enjoyment  need  not  be  by  user  without  intermission,  824. 
need  not  be  proved  to  extent  laid.  id. 

but  riglit  jiroved  must  include  right  alleged,  id. 
proof  of  common  for  "  all  cattle,  levant  and  couchant,"  id. 
period   of  disabilitv,  or  pending  suit,  not  to  be  reckoned 

(sect.  7),  823,  830,  831. 
liberty  to  hunt,  hawk,  fish,  and  fowl,  may  be  exercised  by 

servants.  824. 
as  to  effect  of  acquiesceiicc  in  interruption,  id. 
proof  of  disturbance  by  defendant,  id. 
by  another  commoner,  id. 
by  the  lord,  id. 

by  stranger,  with  lord's  licence,  id. 
damage,  825. 
defence,  id. 

extinction  by  unity  of  possession,  id. 

by  approvement,  leaving  suflScicnt,  id. 
inclosure  for  20  years,  id. 
sufBciency  not  measured  by  present  user,  id. 
what  gravel  lord  of  manor  naay  take,  id. 
evidence  under  defence  of  right  of,  in  tresjiass  to  land,  042,  943. 
pleading  the  claim,  828,  943. 
reply  of  approvement  or  inclosure,  943. 
rights  in  gross  not  within  Prescription  Act,  id. 
title  by  grant,  id. 
notice  to  be  given  before  removal  of  encroachment,  id. 

COMMON  LAW  PROCEDUKE  ACTS,  1852,  1854,  1860;  15  &  16  V. 
c.  76 :    17  &  18  Y.  c.  125  ;    23  &  24  Y.  c.  126.     Sec    Table   of 

Statutes. 

COMMONS,  HOUSE  OF.     See  FarUament. 

COMMUNICATION, 

privileged,  864  et  seq.     Sec  Defamation. 

COMPANIES  ACT,  1862,  1867,  1900.     Sec  Joint  Slock  Company. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845.    See  Joint 
Stock  Company. 

COMPANY, 

action  by  and  against,   1090  et  scq.     See  Corporation;  Joint  Stock 
Company. 

COMPENSATION.     Sec  Inquinilion. 

under  Lands  Clauses  Act,  amount  of  only,  jixed  by  jury,  198. 

COMPOSITION, 

where  a  satisfaction  ol'  bill,  102. 


lude.i.  VllW 

COMPOUND  IXTKHKST, 

whi'ii  rccovcniMc,  G'lV.     Sec  Intr.ii'M  of  Monnj. 

C03[1'J{0MISK. 

adraissitnirt  luiido  <lnriii;c  (ri'iity  for,  wlnii  iuliuissiblc,  62. 

power  i)f  counsfl  or  solicitor  to,  28;>. 

client   cannot  witbdraw  consent  ;,'iven    by  connHcl,  by  iintliority  of 

clifiit,  to  order,  /(/. 
bow,  may  Im-  set  aside  for  frand  or  mistake,  /(/. 
bimlini;  aitbou'rli  opposite  sidicitor  did  not  disclose  material  facts,  /</. 

COXCEALMFAT, 

or  non-diHclo.siirc,   wben    a  defence    in   action  on   policy  uf   marine 
insurance,  I!!';/.     See  Inxurance. 

fOXDEM  NATION. 

of  goods  in  Excbequer  Division,  194,  19;). 
forci<tn  sentence  of,  conclusive,  19."i. 
not  evidence  of  capture,  ill. 
relates  back  to  time  of  capture,  Add.,  20j. 

rONDlTlOX. 

coiiditioii;il  aeeeptaace  of  ollVr,  IJIti.     Sei-  Fniiids,  Statute  of. 

of  bill  of  (■xcbange,  :J02,  363.     See  Acceptance 
of  Bill  of  Exchanije. 

in  cbarterparty.  eoraplianee  witli,  Wi  et  »eq.     See  Affreightment. 

wbat  is  reasonabb',  witbin  IJailway  and  Canal  Traffic  Act,  (;42  et  .^eq. 
See  Carrier. 

eonditional  acknowledgment  to  take  case  out  of  tin-  Statutes  of  Limi- 
tations, (J'Jl.     Se<'  Limitations,  Statutes  of. 

conditional  tender  bad,  712.     See  Tender. 

action  for  recovery  of  laud  on  breacb  of,  in  lease,  1025  et  >>eq.     See 
Eecovery  of  Land. 

CONDITIONS  Pl{ E(  'EDENT, 

performance  of,  irajilied.  nides.s  specifically  denied,  309. 
proof  of,  in  action  by  viiidor  against  vendee  of  real  property,  320. 
See  Vendor. 
in  actions  for   work   and  materials,  58S.      See   Work  and 
Materials. 

CONDITIONS  OF  SALE, 

sbown  to  pnrcbaser  at  saK',  evidence  against  bim  of  tben  reputed 
parcels,  33. 
but  will  not  narrow  language  of  conveyance,  id. 
misleading,  .sale  of  land  wben  vitiated  by,  326  e^  seq. 

CONFESSION, 

to  divine,  not  privileged,  172. 

CONFIDENTIAL  COMMUNCL\TIONS, 

between  eouns(d,  solicitor,  and  client,  ir»6.  ir)7,  170  pt  seq.     See  Suh- 

pa:)id  ;   Witnesit. 
betwi-en  jmblic  officers,  &c..  not  to  be  disclosed,  173.     See  Witness. 
wben  tliey   furnisb  a  defence  in  action  for  defamation,  868.     See 

Defnnation. 

CONFUSION, 

of  goods,  bow  property  tstimated  on,  A\%. 

CONSENT, 

to  risk,  bow  far  defence  to  injury  from  negligence,  798,  801,  805. 
defence  to  assault,  914. 
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CONSIDERATIOX. 

oral  evidence,  when  admissible  to  prove,  19. 
of  bill  of  exchange  presumed.  33. 
illegal,  may  be  proved  by  unstamped  agreement,  224. 
of  bill,  alteration  in,  requires  re-stamping,  241. 
failure,  or  want  of,  397. 

bond  fid<i  holder  not  affected  by  want  of  antecedent,  i<J. 
must  be  pleaded  specially,  id. 
what  is  a  sufficient  consideration,  ul. 

forbearance  to  sue,  though  no  binding  contract,  id. 
declarations  of  former  holder,  when  admissible  to  prove  want 
of,  398. 
where  acceptance  for  good  consideration,  no  defence  that  plaintiff 

took  for  illegal  consideration,  399. 
want  of  consideration  for  bill,  onus  prohandi,  id. 

defence  only  want  of  consideration,  onus  on  defendant,  id. 
on  proof  of  illegality,  fraud,  &c.,orms  cast  on  plaintiff,  id. 
given  to  repay  wager,  paid  for  acceptor  by  payee,  400,  591,  592. 
illegality  of,  bona  fides  of  holder,  399. 

bill  given  for  money  lost  at  gaming,  400. 
jiast  debt  sufficient,  to  pass  property  on  indorsement  of  bill  of  lading, 

400. 
of  rescinded  contract  recoverable,  488. 
on  total  failure  of.  money  paid  recoverable,  OOt!  ct   »eq.     See  Money 

had  and  received. 
given  for  forged  instrument,  when  recov<'rable,  009. 
of  illegal  contract,  when  recoverable,  618,  619. 
if  illegal,  even  in  part,  contract  cannot  be  enforced.  60."). 
want  of  valuable,  in  assignment,  is  evidence  of  fraud,  1190. 

COXSIGXEE.     See  Carrier. 

usually  the  j)roper  plaintiff  in  actions  against  carriers,  646. 

unless  a  special  contract  between  consignor  and  carrier,  id. 
duty  of  carrier  to  deliver  goods  to,  647. 

what  is  a  sufiBcient  delivery,  id. 

when^  consignee  refuses  to  accept,  id.,  972. 
may  maintain  trover  before  actual  ])ossession,  966. 

CONSIGNOK.     See  Carrier. 

impliedly  contracts  to  notify  <o  carrier,  if  goods  dangerous,  472. 
when  delivery  to  carrier  by,  is  a  delivery  to  consignee.  552. 
must  sue  for  loss  of  goods  by  carrier,  when  property  has  not  passed, 
640. 
or  where  there  is  a  special  contract  with  him,  /(/. 
may  stop  goods  in  transitu,  in  sjjite  of  general  lien  of  carrier,  982. 

CONSPIRACY. 

what  constitutes,  891. 
action  for  at  common  law,  /'/. 

wrongful  act  towards  another  ])erson,  causing  him  damage,  id. 
as  to  induce  bretieli  of  eontraet  or  boycotting  without  excuse,  id. 

or  object  of  miners'  union  tn  raise  price  of  coal,  id.,  892. 
or  to  enforce  deljt  of  workman  to  tradi''s  union,  892. 
associated  Ixxly  of  tradi'rs  may  innocently  combine   to  acquire 

trade,  id. 
jiersons  assisting  workmen  whn  have  struck,  not  liable,  /(/. 
by  Stat.  6  K.  7,  c.  47,  s.  1.  when-  trade  dispute,  action  does  not  lie, 

unless  act,  actionable  without  combination,  id. 
Id.  s.  4  (1).  no  action  lies  against  trade  union,  for  tortious  net   com- 
mitted by  it,  /(/. 
Id.  s.  o  (2,  ''>),  iltliiie  "'trade  union,"  anil  "trade  dispute,"  id. 
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COXSTAiu,!.;, 

ItrcHiitiiption  of  appoinlmont  of,  4;j,  11. 

flection  of,  iu  City  of  liOiidoii,  proveil  by  wanluiotc  Ijook,  'IW'i. 

no  loii;;c'r  iiHHirits  ut  a  diHtreHH.  X'.t(j. 

unless  ^'oods  fraudulently  removed,  l(l81. 
at'tionH  ajjainsl,  lllil). 

uotico  of  action,  in  irenoral   now  alx)li8hfd.  li:'.!,  W'.Vl,  i<K     See 

Notici:  tif  Action. 
Stat.  21  a.  2.  c.  H.-AVSii. 

demand  of  co])y  of  warrant,  when  necessary,  under  s.  tl,  /'/., 

11:54. 
ap))lies  to  actions  of  tort,  1134. 
similar  provision  as  to  County  Court  bailiffs,  i<l. 
what  persona  are  within,  /*/. 

eh ureli wardens  and  overseers  distrainiufr  for  poor  rates,  /</. 
j^aoler  noeivinj,'  pri.soner  under  warrant  of  magistrate,  id. 
[)ri8on  ollieer,  aetinj,'  as  such.  iil. 
section  only  applies  where  justieo  remains  liable,  iJ. 
constable  must  act  strictly  in  obedience  to  warrant,  /''. 
warrant  must  be  executed  by  constable  to  whom  directed, 
li:!4. 
if  in  blank,  by  constable  to  whom  ilelivered,  i'l. 
chief  officer  of  p(»liee  may  issue  search  warrant,  /(/. 
officers  itroteetcd  althouijh  warrant  ille;,'al,  /'/. 

or  in  case  win  re  ju.stiee  has  no  jurisdiction,  id. 
evideuci'  of  demand,  11^."). 

where  constable  does  not  comply  witli.  /'/. 
evidence  of  arrest,  t)'21.     See  Fal-ie  Imprisonme/it. 
defence,  1135. 

must  be  ])leaded  8i)icially,  i<1. 

tliat  defendant  was  actiui;  as  constable,  pi  imd  facir  proof  of 

rcL'^nlar  appointment.  11!.  11.  /</. 
havint:-  reasonable  .suspicion  of  felony,  may  arrest,  1135. 
wlien  he  may  arrest  iu  case  of  misdemeanour,  iil. 
wlien  authorised  to  arrest  persons  under  Police  Acts  without 

warrant.  Il3(i. 
justified  in  detaininp:  i)er.son  at  police  station  thou-ih  original 

arrest  illegal,  id. 
bound  t(j  take  person  arrested  as  soon  as  possible  before  a 

justice.  /(/. 
when  justilied  in  liandeiiffing  prisoner,  id. 
limitation  of  action,  1131.  /-/. 

action  to  be  b(;gun  within  six  months,  id. 

CONSTRUCTIVE  OCCUPATION', 

when  sufficient  in  use  and  occupation,  336.     See  Use  and  Occnpatiun. 

CONSTRUCTIVE  TOTAL  LOSS, 

on  marine  policy,  444.     See  Lofx. 

doctrine  of.  does  not  apjjly  to  a  bottomry  bond.  438. 

CONSUL. 

oaths,  affidavits,  and  notarial  acts  before.  80. 
neither  seal  nor  signature  require  proof.  81. 

CONTINUIX(;  CAUSE  OF  ACTION, 

delinition  of,  "JUS,  771.     See  Damagex. 

CONTRACT.     See  Special  Contract. 

written,  in  general,  writiuu'  must  be  produci>d.  1. 

made  by  non-legalized  weights  or  measures,  void.  '11. 

not  jiroved  by  copy  of  eharterparty  made  by  foreign  notary,  'JIU. 

whin  required  to  be  stanq)(  d,  'I'.Vl.  2.">ii.     Si'c  Stamps. 
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CONTRACT— co**i/»«e(/. 

iinstampt'd,  when  evidence  for  collateral  purposes,  "224. 
note,  248. 

proof  of,  in  action  on  sale  of  real  property,  oil  rt  seq.     See  Vendee 
Vendor. 
breacli  of  promise  of  marriage,  495. 
rescinding  of,  on  purchase  of  horse  with  warranty,  488. 
performance  of,  rendered  impossible  from  unforeseen  accident,  340 

461,  589,  006. 
executory,  for  sale  of  goods  withiu  S.  of  G.  Act,   1893, ,.526.     See 

Sale  of  Goods  Act,  1893. 
in  action  for  breach  of,  by  non-delivery  of  specific  goods,  court  may 

order  delivery  of  the  goods,  549. 
]iroof  of,  in  action  for  goods  sold  and  delivered,  id.     See  (roods. 
implied  on  waiver  of  tort,  550. 
where  goods  are  to  be   given  in  part  of  price,  and  not  given, 

contract  implied  to  pay  in  money,  551. 
entire,  to  deliver  several  parcels  of  goods,  eftect  of,  /'(/. 
by  corporations,  581,  582,  588,  589,  1091  et  I'eq.     See  Corporation. 
illegal,  when  money  paid  on,  may  be  recovered,  618.     See  Money  had 
and  received. 
distinction  between  executed  and  executory,  018,  619. 
gaming  or  wagering  void,  617,  605. 
cannot  be  enforced,  ()05.     See  HJegality. 
of  infant,  672.     See  Infancy  ;  Infant. 
discharge  of  co-contractor  by  ndtnise,  702. 

by  judgment  against  co-contractor,  561. 
rescission  of,  703.     See  Bescission  (f  Gndract. 
by  joint  stock  companies.  1109  et  ^eq.,  1115.    See  Joint  Stoch  Company. 

CONTRACTOR, 

employer  not  generally  liabh'  for  nuisance  cdrnmifted  by,  or  negli- 
gence of,  760.     See  Nuisance. 
of  works  on  railway,  conversion  by,  no  eviilence  agiiinsf  company,  977 

CONTRIBU'I'ION.     See  Money  Paid. 

may  be  order(;d  among  co-defendants,  289,  290. 

among  sureties,  how  assessed  at  law  and  in  equity,  594. 

remcily  for,  id. 
from  executor  of  deceased  co-contractor,  595. 
among  committee-men,  id. 
partners,  id. 
directors  of  comi)any,  id.,  846. 

and  tlieir  executors,  id.,  1155. 
mere  benelit  from  outlay  by  another,  not  ground  for.  595. 

as  expenditur<-  on  house  by  co-tenant,  id. 
generally  none  wlnre  act  illegal,  /(/. 

unless  plaintift'  unawares  (if  illegality,  id. 
among  co-trustees  and  tlu'lr  executors,  id.,  1155. 

I'ONTKIBUTORY  NEGLIGENCE, 

rule  as  to,  780,  781,  786.     See  Negligence. 

CONVERSION  OP  GOODS, 

judgment  in  action  for,  how  far  bar,  194. 
judgment  in  tresjiass  bar  to  action  for,  id. 
evidence  in  a(!tion  for,  948. 

there  must  be  an  act  of  conversion,  iil. 

wliat  amounts  1o  such  net,  /(/. 
of  general  ja-operty,  918. 

owner  of  goods  in  liaiuls  of  bailee  miiv  luaintain,  id. 
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COW  i;i;si()\  OF  (;00Ds—c.<»^'/( »<■(/. 

eviilciifc  ill  ai'tioii  fiH' — ciniliiinnl. 
o{  general  piojierty — continued. 

wlnTi-  biiil(,'f  wroii^rtiilly  (niiibfcra  ;,'(m)i1b,  1)18. 
trov(;r  lies  fur  mmn  y,  '.M'.). 

fi)r  lost  bunk  note,  defendant  convrrti-.l.  /(/. 
not  for  tixfures  attaclieil  to  frct-liolil,  iil. 
vestinp  of  the  proptTty — sale  of  poods,  iil. 
now  <?ov('rntd  by  S.  of  (i.  Act,  18!);J,  id. 
not  until  f^'ooda  ascertained,  8.  IG,  id. 
where  i^oodH  8]iecifiod  or  ascertained,  aceordini;  to  intention, 

H.  17(1).  /'/. 
liow  intention  to  be  ascertained,  s.  I"  (2),  /'/. 
rules  fur  ascertaining  intention,  s.  IH,  id. 
unconditional  contract  as  to  specific  jroods,  property  iiasses 
at  once,  if  they  are  ileliverablo,  r.  1,  id. 
otherwise  wlien  thev  become  so,  with  notice  to  buyer. 

r.  2,  id.,  9;")(). 
so  when   jjooils   have  to  be  weijrJied.  &c..  to  ascertain 
jirice,  r.  I?,  QoO. 
when    goods   on    apjiroval  or  "sale   or   return."  and    biivrr 
approves,  r.  -i  (a),  id. 
or  retains  beyond  fixed  or  a  reasonable  time,  r.  4  (6),  id. 
sale  of  unascertained  or  future  fjoods,  when  ai>pro])riated. 
r.  .•>(!).  id. 
df-livery  to  buyer,  nv  bailee  fur  transmissinii.  is  apjjro- 
])riation,  r.  o  (2),  id. 
unless  riirht  of  disposal  is  reserved,  id. 

pow<'r  to  reserve  sucli  riiiht,  s.  lit  (1),  /(/. 
when  reservid  on  sliiimieiit  nf  i;oods,  .s.  1!»  (2,  '.'<). 
461.     See  Bill  i>f  Lading. 
where  goods  of  value  of  10/.,  52i'). 
nemble,  property  jmsses  althouirh  s.  4  not  satisfied.  ,')-^7. 

'J50. 
barley  held  to  i)ass  when  placed  in  plaintitTs  sacks,  \>'>(K 
so  oil  when  l)ottled  in  purchaser's  bottles,  and  pay- 
ment on  account,  /(/.,  'Jol. 
on  sale  of  cargo,  when  property  passes,  D.il. 
assent   of  vendee  to  particular  Mp]ir(ipriaiion   may  be 
given  by  agent,  9.^1. 
and  may  be  either  ex])ressed  or  imjilied.  iil. 
delivered  "on  sale  or  return,"  id. 

or  "on  ajijirobation  on  sale  for  cash  only  or  return,"  id. 
on  sale  other  than  bv  owner  or  his  authoritv.  biivir  irets  no 
better  title  than  seller,  8.  21  (1).  /</. 
unless  owner  estopped  from  di'iiying  seller's  authority,  id. 
or  sale  protected  or  authorised  by  law,  s.  21  (2),  /'/. 
sale  by  agent  with  limited  authority.  /(/. 
property  passes  on  sale  by  auction,  /(/. 
though  not  ]iaid  for,  id. 
re-vesting  of  property  sold  on  condition,  id.,  i)i^>2. 

or  on  reseimling  of  the  contract.  n.')2. 
effect  of  dishonour  of  cheque.  aftiT  delivery  of  goods  on 

cash  sale,  id. 
on  the  manufacture  of  goods,  in  general  no  property  till 

goods  made.  /(/. 
ship  while  being  built,  id.,  It;j;!. 
felled  timber  selected  and  mark(>d.  Seller  to  cut.  '.•.'i.'{. 
goods  sold  on  "  hire  system."  id..  I  I'.l'.t.  12(Kt. 
deliv<'ry  of  goods,  where  equivalent  only  is  to  be  returned, 
is  a  sale,  and  property  passes.  [Kt'.'i. 
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CONVERSION  OF  GOODS— Crt«</«?«'r7. 
evidence  in  action  for — confliniifj. 
gift  and  grant,  953. 

property  does  not  pass  by,  unless  by  deed,  or  delivery,  i<l. 

what  am(3unts  to  delivery,  id. 
property  in  paper  of  instrnment  may  alone  pass,  id. 
assent  of  donee  not  necessary,  954. 

even  thonj^h  deed  creates  onerous  trust,  id. 
but  he  may  make  refusal  in  pais,  and  property  divests,  id. 
so  where  grantee  will  only  accept  goods  as  loan,  id. 
mortgagee  of  goods,  absolute  owner,  id. 
mortgage  of  goods  can  be  made  without  deed,  id. 
pledge    need    not    be    deposited   contemporaneously    with 

advance  of  money,  id. 
gift  by  infant  by  delivery,  good,  id. 

hmatic  so  found,  cannot  grant  goods  during  lucid  interval,  id. 
grant  of  goods  not  in  existence,  when  property  passes,  id. 

examples  of  such  grants,  id. 
licence  to  seize  passes  interest,  only  on  seizure,  id. 

where  given  to  secure  debt,  goods  acquired  after  bank- 
ruptcy cannot  be  seized,  id. 
cannot  be  assigned,  95.i. 
title  to  property  not  in  possession  of  grantor  liable  to  be 

defeated  by  legal  title,  /(/. 
when^  building  material.s  brought  on  land  to  become  pro- 
perty of  landowner,  they  vest  when  brought,  /(/. 
what  passes  under  mortgage  of  ship,  id. 
sale  by  grantor  in  course  of  business,  when  protected,  id. 
grantee  of  l>ill  of  siile.  may  seize  on  non-payment  of  one 

instalment,  id. 
priority  of  bill  of  sale  is  fixed  by  priority  of  registration, 
id.,  1195. 
possession  obtained  by  fraud.  955. 

by  fraudulent  or  illegal  transfer  no  property  passes.  /(/. 
eo7itraet  voidable  only,  where  seller  intended  to  vest  property 
and  possession  of  goods  in  the  buyer,  id.,  95tJ. 
]>roperty   passes   on   resale   to   innocent   buyer,  before 
avoidance,  950. 
princi[)le  as  to  priority  of  title  of  innocent  parties,  id. 
pledge,  id. 

effect  of  ajiparent  authority  to  jtledge,  id..  957. 
when  factors  may  make  valid  contracts  under  Factors  Act.  957. 
See  Factors  Act,  IS9(I. 
stolen  goods,  960. 

property  divesied  out  of  ownei'by  sale  in  m;irket  overt,  id. 
what  constitutes  market  overt,  id. 

sliops  in  city  of  London,  for  sale  oidy,  /'/.,  9G1. 
purchaser  of,  not  in  market  overt,  selling  in,   with   notice 

liable  to  owner,  9(!1. 
whether  trover  lies  against  thief  before  conviction,  id. 
lies,  without   conviction,  against  innocent    party   who   bus 

bought  out  of  market  overt,  id. 
property  in  liorses  does  not  pass  unless  statutes  coniiilied 

with.  /(/. 
owner  may  bring  ti'over  against  pawnbroker,  id. 

notwitiistanding  rawnlimkers  Act.  1872. ../J. 
restitulion  of  jiroperty  on  conviction  of  tliief,  id. 
trover  maintainable  on  conviction.  /(/..9(!1. 

but    not   wliere  gooils  obtained   bv  false  jiretences. 
vfec. '.tCl. 
necus,  as  to  things  in  action  or  money,  /(/. 
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C()N\  i:i;si()N  OF  (ioODS— «'./-//'/<»' J. 

evidt'iice  in  iictimi  lor — cmtliiiniil. 

stolen  ^'(lods — contiimeil. 

tn)V<'r  for  jnnncy.  &<•..  iniifcodH  of  Hfoli'ii  ^'imhIh,  ItGl. 
on  cuii\  ictiiiu  iiniporty  ilors  not  rc-vcHt  hy  ri-lution.  /</. 
stat.  GU  &  (;i   \'.  c.  Mil,  H.  1  (1),  iiH  to  jiropcrty  in  hands  of 
police,  id. 
Btolen  goods — negotinblc  inHtrninciits.  i)()I5. 

property   in    bank   note   passes   by   diliviry   to   bond   fuh 
holder,  id. 
so  with  ncfifotiablf  instninu  iitn,  /(/. 
what  arc  Huch  instnuiKiits,  i,l. 

ricriporforci;;!!  loan,  or  scri])  certilicates  of  shares,  /(/. 
Iwnds  of  dcbcnturcH  to  bearer,  id. 
modern  UHaj;e  will  establisli  negotiability,  id. 
not  foreign  negotiable  instrnments,  in  absence  of 
custom  here,  id. 
nor  Amtrican  railway  share  certificates,  id. 
nor  iinsiLrned  J'.O.  iinler,  id. 
transferee   taking   with    notice,    has    no  better   title   than 
transferor.  /(/. 
HO  where  he  believes  transferor  hail  authority  hy  hnc  to 

transfer,  id. 
seciis,  wliere  he  beli(.ved    transferor   had   authority   in 
fact,  id. 
ioiidfide  holder  for  value,  of  stolen  negotiable  instruments, 
&('..  protected.  IHM. 
projK-ity  Vesting  under  execution  or  award,  id. 

writ  of  execution  binds  from  te»te  airainst  all  but  jturchasers. 

id. 
S.  ofG.  Act,  1893,  s.  'Hi.. .Id. 
property  not  altered  till  execution  executed,  /(/. 
sheriff  cannot  make  valid  sale  before  seizure,  '.t6."i. 

is  not  to  deliver  goods  under  elegit,  iil. 
property  in  goods  does  not  jiass  by  award,  /(/. 
property  vesting  on  administration  to  deceased  owner,  /(/. 

between  deatli  of  intestate  and  administration  property  vests 
in  the  Judges  of  High  Court,  id. 
property  vesting  on  previous  recovery'  in  trover,  &c.,  !)(J.'(. 

judgment  for  damages  in  trover  or  detinue  vests  property  in 
defendant,  /(/. 
secMS,  where  judgment  not  satisfied,  id. 

or  damagi>s  not  estimated  at  full  value,  /(/. 
on  judgment  for  plaintiff  in  the  detinet  in  replevin,  id. 
on  waiver  of  tort,  /'/. 
title  acquired  abroad,  by  assignment  of  moveable  chattel,  900. 
evidence  of  special  property,  id. 
what  sutlicient,  id. 

action  maintainable  without  actual  possession,  /</. 
special  owner  may  have  trover  against  general  owner.  /(/. 
landlord  distraining  cannot  have  trover,  /(/. 
evidence  of  property,  wliat  sufficient  against  a  wrong-doer,  id. 
any  possession  sufficient,  id..  ;i(i7. 
tinder  of  property.  '.t(i7. 
purchaser  of  ship  under  defective  title,  id. 
party  to  whom  furniture  lent,  /''. 
licensee  to  mine  has  possession  of  earth  dug  out,  ■/(/. 
owner  of  ship,  wlien  cargo  on  board  prima  facie  owner  of 
cargo,  /(/. 
evidi-nce  of  ri'_dit  of  jiossession.  /'/. 

plaint  ilV  must  have  right  to  immediate  pusscssioil,  /(/. 
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evidence  in  action  for — continued. 

evidence  of  riglit  of  possession- — continued. 

after  tender  of   price,  seller  liable  if  he  refuse  to  deliver 

goods,  9GS. 
goods  to  be  delivered  by  instalments,  id. 
where  buyer  obtains  possession,  on    ready  money  sale,  by 

worthless  cheque,  right  is  in  seller,  '3S6. 
on  assignment  to  secure  a  debt,  968. 
where  misuser  of  things  lent,  action  maintainable,  id. 
infants'  wearing  apparel,  books,  &c.,  id. 
fixtures,  when  trover  may  be  brought  for,  id.     See  Fixtures. 
of  lessor  to  prehistoric  chattel  dug  uj)  by  the  lessee,  968. 
evidence  of  conversion,  971. 
evidence  of  conversion — actual  or  direct,  /(/. 

unlawful  taking  of  goods  is  a  conversion,  id. 

provided  the  taking  interferes  with  the  owner's  general 
dominion  over  the  property,  id. 
definition  of.  id. 
doing    unauthorised    net.    which    deprived    anotlier   of    his 

property,  iil. 
finding  a  thing  and  misusing  it,  id. 
conversion  of  part,  how  far  conversion  of  whole,  id.,  971. 
by  person  lawfully  in  possession  dealing  with  goods  contrary 

to  owner's  order,  971. 
not  necessary  that  party  should  deal  with  goods  as  his  own.  /(/. 
master  of  ship  sailing  away  with  goods  on  his  ship,  when.  /(/. 
cases  fif  misdelivery  of  goods,  id. 
liability  of  carrier  when  an  involuntary  bailee,  /(/. 
overplus  of  goods  distrained,  id.,  973. 
taking  property  by  assignment  from  party  not  owner,  978. 

dealings  by  factors  and  brokers,  /(/. 
wrongful  sale,  a  conversion,  id. 

by  one  co-tenant  not  necessarily  a  conversion,  id. 
holder  discounting  bill  without  authority,  id. 
of  pledges,  974. 
conversion  excused  on  the  ground  of  necessity,  id. 

or  licence  from  plaintifl:",  id. 
destruction  Ijy  negligence  of  bailee,  no  conversion,  id. 

aiiter,  if  in  wrongful  possession  of  the  defendant,  id., 
97o. 
evidence  of  conversion — demand  and  refusal,  975. 
presumptive  evidence  of  conversion,  id. 

d<'m:nid  and  refusal  evidence  of  jirior  conversion,  id. 
refusal  must  b('  proved,  id. 
but  need  not  be  in  express  terms,  id. 
when  refusal  not  evidence  of  conversion,  id. 
party  must  hiive  power  to  deliver  at  time  of  refusal,  id. 
refusal  to  deliver  goods  in  custody  of  the  law.  id. 
finder  of  goods  refusing  to  deliver  till  title  proveil,  not  guilty 

of  e(jnvcrsion,  id. 
refusal  Ijy  servant  to  deliver  up  goods  in  room  of  which  he 

had  key,  no  conversion,  976. 
refusal  on  ground  of  claim  by  another,  evidence  of  conver- 
sion, /'/. 
claim  to  hold  till  paymeiil,  where  no  lien,  id. 
bailee  refusing  to  deliver,  conversion  by,  /(/. 
Ciirrier  delivering  fo  I'cal  owner  lu)  conversion,  id. 
refusal  by  agent,  wlien  a  conversion  by  princii)al,  iil. 
demand  of  the  value,  sxifru'ient  demand  of  the  goods.  976. 
mcnle  of  making  the  demand,  id. 
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evidciH-e  in  action  for — continued. 

evidence  of  cunversicn — doininid  iiml  nfnBiil — cnitinunl. 

whrn  trover  maintninahlc  l)y  trufitcc  of  iMinkrnpt  in  caBr;  of 

fraudulent  prefi-renee.  'J7(>,  'Ml. 
us  to  setting'  uj)  at  trial  ilitt'ennt  ;,'rouii<lH  of  refnaal,  HTT. 
evidence  of  conversion— liy  whom,  hi. 

trover  lies  aj^ainst  any  j)arty  to  converwion,  /</. 

Corporation,  i(J. 
servant  lial)le  for  conversion  for  benefit  of  master,  /(/. 
hut  qnalifieil  refnsal  1)y,  no  evidence  of,  id.,  'J78. 
carrier  not  liahh'  wliile  merely  acting:  as  conduit-pipe,  078. 
packer,  brf)ker,  auctioneer,  &e.,  whether  liable.  /'/. 
rifrht  of  master  of  ship  to  sell  cargo  in  case  of  necessity,  id. 
(.vidence  of  conversion — tenant  in  common,  &c.,  id. 

joint  ti'uant  or  tenant  in  common,  cannot  have  trover  against 
his  comjianion,  id.,  '.I7'J. 
unless  the  chattel  be  destroyed,  'J7'J. 
whether  sale  of  the  whole  be  a  conversion,  /(/. 
damages,  id. 

should  be  value  of  thing  converted,  /'/. 
hond  fide  sale  to  solvent  (customer,  evidence  of  value,  id. 
interest  in  the  case  of  securities  sold,  id. 
plaintilV  witii  special  properly  only,  id. 
what  operates  in  mitigation  of,  id. 
value  of  lien  to  1x3  deducted,  /'/. 

except  in  case  of  conversion  by  stranger,  /'/.,  980. 
in  case  of  trover  for  guarantee,  980. 
title  deeds,  id. 
goods  taken  in  execution,  /'/. 

substantially  returned  to  plaintiff,  /'/. 
coals,  id. 

growing  crops,  id. 
cargo  improperly  sold,  id. 
unlinished  vessel,  id. 
severed  fixtures,  /'/. 
special  damage  recoverable  if  laid,  /*/. 
jury  may  give  damages  in  the  nature  of  interest,  G2.),  9S1. 
d(-fence,  id. 

must  state  facts  relied  on,  :5U9,  id. 

issue  is  divisible,  and  verdict  may  be  entered  distributivelv, 

981. 
unprosecuted  felony  affords  it  seems  no  defence,  id. 
JKS  tertii.  setting  up,  id. 

when  agent  may  set  it  up,  id. 

defence  on  title  and  by  authority  of  third  person,  id. 
bailee  who  accepts  bailment,  with  notice  of  claim  can- 
not, id. 
nor  mere  wrong-doer,  id. 
nor  where  right  abandoned  by  bailor,  id. 
lien,  id.  et  seq.     See  Lien. 

stoppage  in  transitu,  988.     See  Stoppage  in  Transitu. 
Statute  of  Limitations,  HOI. 

when  it  begins  to  run,  /'/. 
mitigation  of  damages,  id. 
action  lies  for  specific  legacy  after  assent  by  executor,  ll.lG. 
when  it  lies  against  sheriff,  for  taking  goods  in  c  xecution,  1188  et  feq. 
See  Sheriff. 

CONVEY  AXCK, 

presumption  of,  1(1. 
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CONVEVAXCE— co;,///i,'''./. 

receipt  fur  cousideration  in.  or  on.  now  suilBcieiit.  (35. 
stamp  ou,  249.     See  Stam'p. 
tender  of,  in  sale  of  real  estate,  o24,  325,  330. 
of  shares,  573  et  seq.,  580. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881,  44  &  45 
Y.  c.  41, 
receipt  for  consideration  in,  or  indorsed  on  deed,  sufficient  evidence 

of  payment  (s.  55),  65. 
written  authority  to  pay  purchase-money  to    solicitor  unuecessarv 

(s.  56),  695. 
general  words  implied  under,  in  conveyances  (s.  6),  826. 
covenants  implied  under,  in  conveyances,  &c.  (s.  7),  745. 

may  be  varied  or  extended  (s.  7  (7)),  id. 
purchaser  of  sublease  not  entitled  to  call  for  title  to  leasehold  rever- 
sion (ss.  3  (1).  13  (1)).  321,  322. 
purchaser,  how  entitled  to  have  deed  attested  (s.  8  (1)),  325. 
rent  reserved  goes  with  reversion  (s.  10),  724,  1026. 
so  benefit  of  lessee's  covenants  and  rights  of  rt'-entry,  724,  725. 
may   be    taken    advantage   of    by   person    entitled    to    income    of 

land,  id. 
obligation  of  lessor's  covenant  binds  reversion  (s.  11),  724.  id. 

does  not  alter  class  of  covenants  running  with  reversion,  id. 
notwithstanding    severance    conditions   of    re-entrv.   &c.,   shall    be 

enforceable  (s.  12),  1026. 
married  woman  though  an  infant  may  appoint  attorney  (s.  40),  137. 
donee  of  powtT  of  attorney  may  execute  deed  under  his  own  signature 

and  seal  (s.  46),  138. 
office  copies  of  powers  of  attorney  filed  in  Central  Office,  with  affidavit 

of  verification,  admissible  (s.  48),  138,  325. 
forfeiture  of  lease  non-enforceable  till  notice  (s.  14  (1)).  1025,  1029. 
may  be  relieved  against  by  court  (s.  14  (2)),  1035. 

but  only,  it  seems,  where  landlord  has  not  re-entered,  id. 
as  to  relief  in  case  of  assignment  without  licence,  1036. 
applies  to  fee  farm  grants,  &c.  (s.  14  (3)),  l(l29. 

lease   limited   to   continue   until  breach  of  covenant 
(s.  14  (5)),  id. 
and  though  proviso  inserted  in  pursuance  of  directions  of 

statute  (s.  14  (4)).  1029. 
but  not  to  covenant.  &e.,  against  assigning  (s.  14  (6)  (i.)).  /(/. 
nor  to  covenant  to  inspect  books,  &c.,  in  mining  lease 

(s.  14  (6)  (ii.)),  id. 
nor  forfeiture  or  relief  in  case  of  non-payment  of  rent 

(s.  14  (8)),  id. 
how  far   now  forfeiture   on  bankruptcy  or  seizure  in 

execution,  iil.,  1030. 
includes  liquidation  of  company  by  arrangement,  id. 
bankruptcy   of  lessee   after    assignment  of    lease,   no 
breach,  1031. 
to  all  leases,  notwithstanding  contrarv  stipulation  (s.  14  (9) ), 
1029. 
section  does  not  extend  to  agreement  for  lease,  id. 
unless  tenant  entitled  to  sjJi^cific  performance,  ■/(/. 
has  been  extended  to  underlease,  id. 
I)revent8  peaceable  entry  witiiout  notice,  1030. 
particularity  rt-quired  in  notice,  id. 
meaning  of  particular  breach,  id. 
sufficient  if  notice  in  part  good,  id. 
what  is  reasonable  notice,  id. 
money  claim  need  not  b<'  made  if  not  wanted,  id. 
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C'ONVKVANCIN*.    AND    LAW    <)I"    I'lUJI'KKI'V    A(    I".    1881— c-o- 

liiiiiiil . 
forfeiture  of  leiific  iiini-eiifcirociiblo  till  notice — cmitiinu'l. 
claim  for  Hurvoyor's  ftis  iinl  wifiiiii  sect.  14  (1).  KCSH. 

but  may  be  ncnvi  n  d  wlnie  waiver  c«r  relief  given,  lOof), 
10:5(i.' 
noti'-o  under  Act  to  be  in  wiitiii;,'  (.s.  i!7  (1)).  1021*. 

^iinieii  nt  to  adilress  lessee  as  such  (s.  fJ7  (2)),  /</. 

to  serve  bv  leaving  at  last  knnwn  |ilace  of  aljodc  (s.  fiT 

\>\  sending   by  post  in  registered  letter  (s.  H* 
{i)),id. 
service  assumed  at  time  litt<  r  would  arrive, 
id. 
where  mortgage  after  Dec.  ijlst,  1881,  mortgagor  in  possession  has 
power  to  lease  (s.  18  (1)),  10.")8. 
and  right  to  inspect  and  make  cojiicH  of  dieds  (s.  K!).  IfiS. 
trust  and  mortgage  estates  vest  in  hgiil  personal  representative,  not- 
withstanding devise  (b.  :iO).  lOCl. 
except  in  the  case  of  eopyhoMs,  vK     See  G'pyhohh. 
covenant  binds  heir  though  not  named  (ss.  o8,  59),  1  UiT. 
effect  of,  on  bills  of  sale,  i'.ii;>. 

CONVEYANCING  AND   LAW  Ol'   IMiOl'KUTV  ACT,  1882,  4.5  &  46 
V.  c.  :^9. 
powers  of  attorney,  for  valuable  consideration,  mav  be  irrevocable 
(s.  8),  138. 
when  irrevocable  for  one  year  (s.  9),  id. 

CONVF-YANCINCi  AND  LAW  OF  PROPERTY  ACT,  1892,  .-)5  &  50 
V.  e.  1:5, 
where  waiver  or  relief  of  forfeiture,  lessor  may  recover  expenses  (s.  2 
(1)),  742,  l(t:5G. 
but  not  from  underlessee,  lOIW. 
applies  only  where  relief  from  court,  id. 
where  repairs  done  within  reasonable  time  no  forfeiture,  id. 
moditication  of  44  &  45  V.  c.  41,  s.  14  (0),  (s.  2  (2,  3)),  1030. 
reasonable  sum  for   expenses    alone,  allowed  for  licence    to   assign 

(s.  3).  733.  1031. 
protection  of  underleases  on  forfeiture  of  superior  leases  (s.  4).  10.35. 

relief  may  be  given  to  underlessee.  when  not  to  lessee,  id. 
extension  of  definitions  of  lease,  underlease,  &c.  (s.  5).  1029,  103(1. 

CONVICTION. 

for  indictabh'  oflfence.  how  proved,  108. 

summary,  how  proved,  id.,  109. 

wliether  witness  can  be  questioned  as  to,  179,  183,  184. 

admissibilitv  of,  in  order  to  discredit  witness,  183,  184. 

effect  of,  200. 

in  personam,  207. 

in  ri'm,  194. 

by  Commissioners  of  Excise,  195. 

a  conclusive  protection  to  judicial  oflScers,  206. 

by  justices,  id.,  207. 
record  of.  inadmissible  in  civil  suit  to  prove  fact  in  dispute.  207. 
on  quashing  of,  money  had  and  received  lies,  iil7. 
incorrect  statement  oi\  in  action  for  libel,  S(i3. 

no  action  lies  against  justice  till  after  conviction  quashed.  1130. 1137. 
See  Justice  of  the  Peace. 
nor  after  conviction  confirmed  on  appeal.  1  U!7. 


1290  Index. 

C0PARC'EX1;R.     Scc  Tenant  in  Common. 

cannot  in  general  maintain  trover  against  coparcener,  978. 
action  for  recovery  of  land  by,  1000,  1000. 

not  maintainable  against  coparcener  unless  actual  ouster,  1006. 
evidence  of  ouster  by,  id. 
when  possession  of  one  not  that  of  other,  1000.     See  Limitations, 

Statutes  of. 
may  distrain  as  bailiff  of  coparcener  without  previous  command,  1080. 

COPY, 

each  printed,  of  same  impression,  is  original,  3,  857. 
admissible  after  proof  of  loss  or  destruction  of  original,  4. 

what  sufficient  proof  of  loss,  5 — 7. 
notice  to  produce,  when  necessary,  7 — 0.     See  Notice  to  Produce. 
proof  of  documents  by,  14,  90  et  .seg. 

by  copying  machine,  taken  to  be  true  copy,  14. 
and  may  be  used  as  admission,  /(/. 
letters  in  letter-book,  id. 

deed  or  instrument,  when  sufficient  secondary  evidence,  id 
cartulary,  id. 

public  books  and  registers,  15. 
by  exemplification,  96. 

under  the  great  seal,  id. 

seal  of  the  court  in  which  record  is  preserved,  /'/. 
by  office  copy,  97.     See  Office  Cojyy. 
by  examined  copy,  id.,  98.     See  Examined  Copy. 
by  certified  copy,  98 — 101.     See  Certified  Copy. 
by  unstamped,  as  secondary  evidence,  253,  255. 
bill  or  note,  when  provable  by,  356. 
notice  of  dishonour,  may  be  proved  by,  385. 
solicitor's  bill  may  be  proved  by,  505. 
of  notice  to  quit,  1015. 
of  fiihpoend  ad  tegtificandum,  service  of,  154. 
demand  of,  of  warrant,  in  action  against  constable,  1133,  1134. 
evidence  of,  1135. 

COPYHOLD, 

proof  of  court  rolls,  19. 
effect  of,  210.  211. 
proof  of  surrender  and  admittance.  119.  210,  253,  264. 
more  than  30  years  old,  proof  of  signature  of  steward  unnecessary,  119. 
evidence  in  action  for  recovery  of  land  by  heir  or  devisee  of,  1056. 
proof  of  seisin  of  testator,  id. 
surrender  by  him  to  use  of  will,  id. 
the  will  itself,  id.     See  Will. 
custom,  unnecessary,  id. 

surrender  may  be  out  of  court.  Copyhold  Act,  1894,  s.  84,  id. 
estate  is  in  customary  heir,  luitil  devisee  admitted,  id. 
devise  of  trust  or  mortgage  estates  is  not  afiected  by  Convey- 
aucinu'  Act,  1  SSL.. 1 057,  1000. 
effect  of  that  Act  and  tiie  Copyliold  Act,  1894,  s.  45., .1001. 
not  affected  by  Jjand  Transfer  Act,  1S97...100(). 
proof  of  admittance,  1057. 

heir  or  grantee  of  rc^version  of  copyhold  need   not   i)rovc 

admittance  in  I'jectment  against  stranger,  id. 
but  devisee  must,  id. 
proof  of  admittance  of  teiiinit  lor  life,  admittance  of  remainder- 
man, id. 
title  of  surrenderee  incomplete  before  admittance,  id. 
title  has  reference  to  surrtjiidcr  against  all  but  the  lord,  id. 
unadmitted  heir,  devisee,  kc.  may  devise,  1056,  1057. 


Inder.  I2'il 

co^Yuo^A)—eo„l;u,n■,l. 

evideiict;  in  action  for  recovery  of  iiiml  l)\  inirnrdeviaeeof — coiillniuil. 
proof  of  nilmittancc  (if  teimiit  for  life,  admittiinoo  for  reiniiiinUT- 
luiin — CHitiniiijl. 
!i(liuittiincc  iif  ciiurt  Iiaron  wlion  ^ood,  lllj7. 
licir  of  c<i|)yiitiidi-r  for  lift-  can  hrinL,'  no  action  for  adrnittunci', 
tii(jui;ii  ri;,'lit  of  renewal  dcHceiuliblc,  /</. 

COPYJloiJn;!;, 

may  have  trespass  for  injury  to  mines.  !):$(). 

briiii^ins^  ejectment,  when  must  siiow  admittance,  1057. 

COUNWALL,  DUCHY  OF, 

Statute  of  Limitations  in  respect  of  realty,  as  airainst  tiie,  lOT'.K 

COKOXEK.      See  Iiiqiii^Uhn,. 

inquest  b<-fore,  not  eoncluslve  evidence  of  facts  found,  19G. 

address  to  his  jury  privileged,  8(j5. 

publication  of  proceedings  before,  when  actionable,  872. 

CORPORATION.     See  Joint  Stock  Company. 

not  bound  by  admissions  of  individual  member,  G8. 
when  bound  by  admissions  of  officer,  id.,  tj9,  70. 
admissions  by  surveyor  of,  evidence  against,  09. 
entries  by  elerk  of.  not  evidinee  against  member,  70. 
books  of.  wlien  admissible.  124. 

must  be  shown  to  come  from  pro])er  custody.  /'/. 
examined  copy,  when  snfticient,  /'/. 

of  entries  of  a  private  nature  not  admissible,  /</. 
(ffect  of,  in  evidence,  217. 
seal  of,  when  must  be  proved.  Kil. 

on  bill  of  exchange.  &c..  equivalent  to  signatnn;,  350. 
deed  of,  proof  of  execution  of,  ll)l>.     See  Deed. 
common  law.  can  only  retain  solicitor  by  deed.  500. 
ajJiirfntice  may  be  bound  to,  520. 
ratification  by.  of  ai^cnt's  trespass.  1095. 

can  only  be  where  act  is  within  jjowers  of  company,  id. 
notice  to  quit  by  ofiScer  of,  may  bo  verbal.  1019.  1(»2(). 
to,  must  be  servt'd  on  its  officers,  102(1. 
presentation  by,  of  parson  to  living,  must  be  under  seal,  10U2. 
ecclesiastical,  within  what  time  land  is  recoverable  by.  10G9. 
may  appoint  bailifi'to  distrain  without  deed,  10S7. 
actions  by  and  against,  1090. 
on  contracts  of,  lOitl. 

how  to  8U<',  /(/. 

for  goods  sohl  and  delivered,  1092.  109:^.  1111. 

for  work  done.  1092. 

for  extras.  109;*.. 

can  only  contract  under  the  common  seal,  1091. 

exception  to  this  rule,  in  case  of  trading  corporation, 
id.,  1(»92. 
quxre,  in  case  of  executed  contract,  with  non-trading 
corporation,  1092,  1093. 
may  sue  for  use  and  occupation,  1093. 
use  and  occupation  lies  against,  when,  id. 
under  Public  Health  Act,  1875,  s.  171.  /'/.    See  Vuhlic  Heidth 

Act,  1S75. 
contract  when  void  for  want  of  mutuality,  id. 
money  extorted  by  officer  of,  may  be  recovered  bi^ck,  014. 
detaining  foes  of  its  officer,  action  liis  airainst.  (UO. 
R. — vol,.  II.  P  P 
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CORPOKATIOX— cr>»//uMeJ. 

actions  by  and  against — continued. 
on  contracts  of — continued. 

as  to  contracts  bo'ing  void  as  ultra  vires,  &c.,  (JGU,  1094,  1111. 
not  binding  though  ratified  by  all  members,  1094, 1111. 
may  be  liable  tor  money  lent  for  purposes  ultra  vires,  GC9. 
ratification  of,  1111. 
on  torts  by,  1094. 

negligence,  774,  792,  798.     Sec  Negligence. 
libel,  860,  1094. 
malicious  prosecution,  882. 
trespass,  926. 
trover,  977,  1093. 
illegal  arrest,  1095,  1096. 
frauds  by,  845.  848,  1107,  1108. 
liable  for  acts  done  by  agent,  in  course  of  duty,  926. 
mav  sue  police  autliority  for  damage  done  to  their  property  bv 
rioters,  1180,  1182.     See  Riot  {Damages)  Act,  1886. 

CORRESPONDENCE, 

proof  of  handwriting  b}^  140  et  seq.     See  Handwriting. 

rule  with  respect  to  contract  contained  in,  311,  312,  315,  524,  1100. 

CORROBORATION.     See  Evidence. 

CORRURTION, 

of  arbitrators,  not  generally  defence  to  action  on  award,  499. 

COST-BOOK, 

principle,  nature  of  association  on,  whetlier  judicially  noticed,  83, 

1090.  1091. 
stamp  on  transfer  of  shares,  275. 
liability  of  adventurers  of  mine,  inter  se,  1090. 
purser  of  mine  may  now  sue  for  calls,  1127,  1128. 

COSTS, 

in  general,  in  discretion  of  court,  296,  297. 

where  trial  by  jury,  follow  event  unless  order  otherwise,  296. 

issues  of  law  and  fact,  costs  of  tlie  several  issues  follow  event,  id. 
judge  may  direct  ])ayment  of  proportion  of  taxed  costs,  iil. 
now  subject  to  County  Courts  Act,  1888,  s.  116,  id. 
statutes  relating  to  costs  are  repealed,  id. 

except  those  atfecting  purticidar  classes  of  jjersons,  id. 
rule  as  to,  altered  by  some  subsequent  statutes,  297. 
where  trial  without  jury  no  costs  without  an  order,  id. 

su(;cessful  plaintiff  in  general  entitled  thereto,  id. 

when  appeal  lies  from  refusal  of  order,  /(/. 
refusal  on  wrong  principle,  i<l. 
defendant  not  liable  to  pay  unsuecrssful  plaintiff's  wliole  costs.  /(/. 
order  to  deprive  plaintiff  of  co.sts.  after  trial  by  jury,  /(/. 

grounds  for  making,  /(/.,  298. 
plaintiff"  may  be  ordered  to  pay  defendant's  costs,  298. 

may  be  made  by  judge  mero  motu,  id. 

after  trial,  id. 

application  to  Divisional  Court,  id. 

appeal  lies  to  C.  A.,  as  to  the  existence  of  facts  constituting:  good 
cause,  id. 
where  defendant  siiceecHled  on  statutory  defence,  id. 

but  no  .appeal  lies  fmni  judge's  discretion,  id. 
meaning  of  term  "  event,"  /(/. 

where  money  paid  into  court,  id.,  299. 
clistiiietion  between  .set-otf  and  couater-eliiim,  299. 
effect  of  cliiim  and  counter-claim  being  dismissed  wltli  costs,  id. 
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Ci)i>V^—e;nllnu>il. 

on  fiBHfBsmcnt  of  tlama^'os  by  ilifault,  costs  do  not  follow  i.vciil.  "J'JK. 
(leffiidaiit  ontitltd  to  coats  of  joiniiif;  unsuccessful  oo-pliiintift",  /'/. 
order  for  costs  of,  or  oceasioncd  by  tliird  jiarty,  id.,  ;UJO. 

not  affected  by  County  Courts  Act,  1K88.'..:>0<I. 
order  for  costs  on  liifjlier  sealc,  i<K 

a|>peal  lies  as  to  jrrounds  for  certifying,  /</.,  ;]()1. 
but  not  as  to  discntifin,  'M\. 
ccrtillcato  for,  under  County  Courts  Acts,  18SS,  s.  1 IC.  and  UK).'!,  Id. 
necessary,  wlujre  County  Court  lias  jurisdiction,  where  plaintitl" 

recovers  less  tluui  20/.  in  contraf't,  or  Id/,  in  tort,  id. 
for  more  than  County  Court  costs  where  idaintiff  recovers  less 

than  jito/.  in  contract  or  '101.  in  tort,  id. 
cases  in  wliich  no  ori^^nnal  juri.sdictinn,  /'/.,  3(I'J. 
lihiintilf  wlio  lias  obtained  order  under  O.  xiv.,  for  judgment  for 

'20/.  or  more,  entitled  to  costs,  liOl. 
money  jiaid  into  Court  is  recoreied  within  section,  302. 

unless  paid  in  under  defence  of  tender,  /(/. 
question  is  character  of  action  and  amount  involved,  /'/. 
where  plaintitl  ]iroves  claim,  and  defendant  counter-claims  for 

damage  s.  each  recnvert,  iil. 
defendaut  snccissful  on  counter-claim  not  deprived  of  costs,  id. 
principle  for  dclermininp-,  whether  contract  or  tort.  /'/. 

examples,  /(/.,  liO:!. 
►emWe.iilaintitt" entitled  to  certilieate  where  defendant  abroad,  303. 
but  not  necessarily  where  County  Court  stayed  under  s.  (12,  /(/. 
no  ajipeal  lies  fmni  certificate,  /(/. 

arbitratiir  cannot  cirtify  after  award  made,  but  judge  may,  iil. 
section  seems  not  to  apply  to  action  removed  by  cerliorari.  iil. 
does  not  ajjjjly  to  thiid  parts  costs,  302. 
judge  may  order  unnecessary,  to  be  disallowed,  303. 
order  as  to,  oc^casioned  by  not  admitting  facts  in  pleading,  304. 

eertiticate  of  reasonable  nfusal  t(^  ailmit  dociuuents  or  facts  on 
notice,  73,  id. 
order  as  to  costs  of  discovery,  304. 

for  costs  of  shorthand  writer's  notes.  /</. 
for  <-osts  of  proving  uriginal  will.  1.")!,  3111. 
for  special  jury,  304. 

must  be  given  immediately  after  the  V(Tdict,  id.,  305. 
rule  as  to,  in  collision  cases  between  two  ships,  no  exception,  7S9. 
if  award  do  not  give,  41*0. 
etfcct  of  agreement  as  to,  between  solicitor  and  cli<nt,  .")U3. 

Attorneys  and  Solicitors  Act,  ISTO,  id. 
solicitor  cannot  sue  for.  while  action  j)ending,  and  client  alive,  509. 

sicug,  in  administration  suits.  &c.,  where  breaks,  id. 
in  Admiralty  Division  in  actions  of  negligence,  781). 
where  County  Court  has  jurisdiction,  id. 
in  action  for  defamation,  863,  8G4. 
what,  of  prior  proceedings,  recoverable  in  action  for  malicious  prosecu- 
tion, 880. 
malicious     arrest, 
8!)  I. 
assault  and  false  imprisonment,  022. 
of  replevin,   whether  recoverable  in  action    lor   excessive   distress 

894,  895. 
of  action  for  recoverv  of  land,  recoverable  in  action  for  mesne  profits 
947. 
if  laid  as  si)ccial  damages,  /(/, 
in  action  against  person  acting  under  statute,  1131,  1133. 
when  plaintitl'  recovering  against  justice  is  not  I'utitled  to,  1140. 
action  for  damage  by  rioters,  llSd,  1184. 

p  V  2 
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CO-TENANT.     See  Joint  Tenant. 

CO-TRESPASSER. 

admissions  by,  67,  68.     See  Admissions. 
recover}'  against,  should  be  pleaded  in  bar,  939. 
not  admissible  in  mitigation,  id. 

COUNCIL-BOOK, 

copy  of  entries,  admissible,  122. 

COUNSEL, 

admissions  by,  when  evidence,  72.     See  Admissions. 

may  be  witness,  165. 

when  privileged  from  giving  evidence,  169,  170.     See  Witness. 

when  his  clerk,  169. 
opinion  of,  given  non-professionally,  must  be  disclosed,  171. 
opinion  of,  by  which  parties  agreed  to  abide,  need  not  have  an  award 

stamp,  237. 
receipt  of,  for  fee  requires  stamp,  272. 
duties  of,  at  nisi  prius,  277  et  seq.     See  Practice  at  Trial. 
parties  bound  by  acts  of,  at  the  trial,  279. 
party  cannot  be  heard  personally  as  well  as  by,  id. 
power  of,  to  compromise  or  refer,  280. 
arguments  of,  288. 

on  points  of  law  where  party  conducts  case,  id. 
cannot  recover  for  professional  services,  on  express  contract,  584. 

except  for  work  done  otherwise  than  as  counsel,  id. 
privilege  of,  in  speaking  defamatory  words,  866. 
consulting,  evidence  of  probable  cause,  in  action  for  malicious  prose- 
cution, 884. 

COUNTER-CLAIM.     See  Sd-off. 

COUNTERPART, 

executed  by   defendant,   admissible   as   original    evidence   without 

notice  to  produce  the  other  part,  3,  78. 
stamp  on,  254. 
production  of,  ])roof  of  lease  and  tenancy,  893,  1009. 

COUNTY. 

judicially  noticed,  82. 

the  local  situation  of  a  town  or  street  in,  not  judicially  noticed.  83. 

COUNTY  COURT.     See  Inferior  CoKrtx. 
judgment  of,  how  proved.  117. 

action  will  not  lie  on,  205. 
registrar's  book  and  sc^aled  and  certified  copies  of  entries,  evidence, 
117. 
must  he  explained  by  oral  evidence,  205. 
eftect  of  judgment,  id. 

process,  on  execution  debtor's  jiroperty,  904. 
jurisdiction  of,  301,  302. 

registrar  of,  whim  not  liable  in  trespass  for  imprisonment.  919. 
order  of,  for  giving  up  possession,  not  conclusive  in  action  for  mesne 
])r()fits,  946. 
secus,  in  action  of  ejectment,  id. 
bailiflfof,  demand  for  copy  of  warrant  must  be  made  on,  1134. 

COUNTY  COURTS  ACT,  1888  (51  &  52  V.  c.  43), 
evidence  under,  117. 
enactments  as  to  costs  in,  301  et  seq.     See  Costs. 
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COUUSK  OF  BUSIXKSS. 

jin  Hiiinplion  aa  to,  in  [mblic  (iffico,  4S. 

tkclaiiition  irnido  in  usual,  3'J  vt  seq.     See  Uenrsny. 

COURT, 

of  the  H.  C.  of  Justice!  constituted  by  judge,  &c.,  trying  causes,  07. 

COURT  BAROX, 

proceeilinfrs  in,  how  lu-oviil,  1 1'.t. 

COURT  OF  rUOHATE.     ^ca  J'robnte  antl  Lttlcrs  of  AiJmiititlration. 
.stublishe.l  by  '20  &  21  V.  c.  77.. .110. 
jurisdiction  nf,  transferred  to  High  Court  of  Justice,  id. 

COURT  ROLT.S, 

old  entries  on,  when  admissible,  53. 
proof  of,  119. 

by  rolls  themselves,  id. 
by  examined  copies,  id. 
by  copy  d(divered  by  steward,  id. 

when  proof  of  his  signature  unnecessary,  id. 
rolls,  or  copy  dilivered  by  steward  must  now  be  stamped,  /(/.. 
2.53. 
effect  of,  210,  211. 

evidence  between  lord  and  tenants.  210. 

of  reputation,  id. 
entries  on,  evidence  of  custom.  /'/. 

of  admission,  recitinjr  surrender,  evidence  of  surrender,  /</. 
writinj^s  not  properly  rolls,  evidence  of  reputation,  id. 
of  amercements  alone,  whether  proof  of  custom,  i<l. 
presentments  not  evidence  of  matters,  not  witliin  jurisdiction  nf 
homage,  211. 

COVENANT, 

to  insure,  in  action  for  breach  of,  onus  nf  proof  of  omission,  95. 
award  of  arbitrator  conclusive  as  to  damages  on  breacli  of,  219. 
stamp  on  deed  of,  254. 
not  to  sue,  effect  of,  702.     See  Release. 
to  pay  money,  on,  covenantor  must  seek  covenantee,  719. 
unless  plac<'  be  named  for  payment,  id. 
where  two  places  named,  covenantee  must  elect,  id. 
evidence  in  actions  on  covenants  relating  to  land,  715. 
covenants  in  general,  id. 

any  words  in  a  deed,  showing  an  agreement,  make  a  covenant,  id. 
may  be  in  form  of  proviso  or  condition,  715. 
recital  may  amount  to,  id. 
acknowledgment  of  a  debt  may  amount  to,  7U). 

but  not  if  merely  for  a  collateral  purpose,  /*/. 
implied  from  word  "  demise,"  id..  US. 

"  give  "  and  "  grant,"  710. 
evidence  on  defences  denying  execution  of  deed.  id. 

under  tliis  plaintiff  need  only  prove;  execution  of  deed,  id. 

and  damages,  wiion  unliquidated,  id. 
special  defences  now  necessary,  058,  /'/.,  717. 

ignorance  of  matter  of  deed,  /(/. 
(U'cd  executed  as  escrow,  717. 
rejected  by  covenantee,  137,  /</. 
irregularity  or  want  of  authority  in  execu- 
tion, 131,  717.  _ 
non-exceulioii  ol'  lia.sc  by  lessor,  717. 
I'ruud,  003.     See  Fraud. 
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COVENANT— con<inMef7. 

evidence  in  actions  on  covenants  relating  to  \-AndL— continue<l . 
effect  of  alteration,  (jGl.     Sec^  Altundion. 
payment  under,  G93.  754. 

8tat.  of  Limitations  to  actions  on  specialty,  710.     8ee  Limita- 
tions, Statutes  of. 
where  plaintiff  is  sued  as  assignee  of  reversion,  724. 
obligation  of  lessor's  covenant  binds  reversion,  id. 
old  rule  as  to  such  covenants  unaltered,  id. 
where  plaintiff  sues  as  assignee  of  reversion,  /(/. 
rent  reserved  goes  with  reversion,  id.,  725. 
so  benefit  of  lessee's  covenants  and  rights  of  re-entry,  id. 
may  be  taken  advantage  of,  by  person  entitled  to  income  of 

land,  id. 
lessee  not  estopped  from  showing  defect  in  lessor's  title,  725. 
if  want  of  title  appear  on  lease  both  parties  estopped  from 

asserting  reversion,  id. 
lessee  making  underlease  for  more  than  his  term,  /f7. 
assignee  of  part  of  reversion  in  all  land  may  sue,  /'/. 
so  assignee  of  reversion  of  j^art.  id. 
so  reversioner  who  has  assigned  part  only,  id. 
defence  of  assignment  over,  of  reversion  by  plaintiff,  id. 

lessor  cannot  bring  action  where  he  has  parted  with  rever- 
sion, id. 
Stat.  32  H.  8,  c.  ;54,  id. 

applies  only  to  covenants  which  run  with  tlie  land,  id. 
now  seems  immaterial  whether  lease  by  deed  or  parol,  id. 
who  is  to  sue  on  death  of  lessor  for  breaches  of  covenant 

accrued  in  his  lifetime,  id..  72G. 
the  right  of  mortoagor  to  sue  governed   by  J.  Act,  187">. 
307,  726. 
def(-nce  of  assignment  over,  of  term  or  reversion  by  defendant,  720. 
assignee  not  lijible  for  breaches  committed  before  assign- 
ment, id. 
assignment,  hdw  jirovi'd,  /'/. 
notice  to  plaintiff,  lessor,  need  iKit  be  proved,  /</. 

nor  assent  of  assignee,  id. 
rejdy  of  fraud,  id. 

lessor  liable  on  express  covenants  nuuiing  with  reversion,  727. 
defence  traversing  assignment  to  plaintiff,  id. 

assignee  of  reversion  cannot  sue  for  breaches  which  accrued 
before  assignment,  id. 
defence  of  surrender,  id. 

eviction,  341,  id.     See  Eciciion. 
bankruptcy  of  plaintiff,  728. 
where  defendant  is  sued  as  assignee  of  lease,  728. 
proof  of  defendant  being  assignee,  id. 
wliere  defendant  hiis  not  entered,  id. 
executor  wlio  lias  not  entered  is  liable,  id. 

unless  lie  diHc.liiirg(3  himself  by  defence,  /(/. 
liability  of  cxiciitor  de  son.  tort,  id. 

when  term  has  been  mortgaged,  entry  of  mortgagee  need 
not  be  jirovcd,  /(/. 
defence;,  id. 

defendant  may  prove  he  is  undertenant  only,  id. 

or  di^visee  of  equity  of  redemption,  72!). 

or  equitable  assignee,  or  appointee  only.  /(/. 

or  liiid  ;ieqiiired  title  uiuh'r  stat.  3  &  4  \V.  4.  c.  27. 

s.  34,  id. 
wlierc  assignee  of  ]i;irl,  and   eliariicd  as  ussiiziiee  of 
all,  728,  ///. 


Indrx.  l'-'!"? 

C()\  KNANT— c..»////n/»,/. 

i^vidi'iicc  ill  iiftioDH  on  covcnantH  rclsitiiig  to  liuul — coiiliiiicil. 
action  !)>■  Ichml-c  iigJiinst  ii88i;,'iicf,  72'.'. 

covi-nant  usuiilly  one  of  indemnity  only,  ."i9:5,  /'/. 
lusscc  cannot  cnforcu  ne^jativc  covcnant.s,  729. 
brcacli  of  covenant  to  pay  rent,  iil.     See  Jlent. 
breadi  of  covenant  not  to  assign,  &c.,  7:il. 
nnderleaso,  wiien  eviilunce  of  breai-ii,  iil. 
8ub-deiniHe  by  way  of  mortgage,  i)l. 
assignment  to  eo-assignei;  a  breach,  /(/. 

uliter,  where  tiie  assignor  and  assignee  were  co-partners, 

or  mere  licence  to  use  parts  of  premises,  id. 
or  taking  a  lodger,  unless  agreement  for  exclusive 
occupation,  /'/. 
deposit  as  a  He(;urity  no  brcacli,  id.,  7:J2. 
compulsory  assignment  in  law,  no  breach,  ~H2. 

but  does  not  discharge  covenant  as  to  subsequent  volun- 
tary assignees,  /(/. 
wliether  devisi'  by  will  is  a  breach,  id. 
binds  assigns  where  named,  id. 
qualified  covenants,  /'/..  7:!H. 

wiien  consent  of  lessor  not  arbitrarily  withheld,  id. 
refusal,  in  order  to  get  possession  is  unreasonable,  733. 

remedy  when  unreasonably  refused,  id. 
consent  must  be  asked  for,  id. 

corporation,  not  respectable  and  responsible  person,  iiK 
what  suiBi'ient  evidence  (jf  breacli,  /'/. 
damages,  id. 
breaeli  of  covenant  as  to  trade  on  premises,  /(/. 

not  to  ust'  building  as  publie-liouse,  beerhouse,  &e.,  /'/.,  7I!1. 
covenant  for  "exclusive  right"  to  plaintiff  is  equivalent  to 

a  negative  covenant,  id. 
not  to  carry  on  business  of  ladies'  outfitter,  id. 
to  properly  carry  on  trade  in  licensed  house,  &c.,  id. 
a  school  i.s  a  business.  7:).">. 

so  boarding  defendant's  scholars,  taught  elsewhere,  iil. 
so  gratuitous  institution  for  lodging  working  girls.  /'/. 
so  a  h(«pilal.  where  patients  make  small  payments,  id. 
covenant  against  annoyance  of  les.sors  or  neighbours,  iiow 

broken,  id. 
when  licence  may  bo  presumed,  id. 
waiver  by  aequieseenee  in  other  breaches.  /'/. 
breach  of  covenants  for  good  husbandry,  /''. 
breach,  liow  proved,  /'/. 

covenant  eontroUed  or  explained  by  custom,  20,  id. 
whether  lease  under  seal  or  by  parol,  73o,  73(j. 
construotion  of  covenants,  73(J. 

to  keep  down  rabbits  in  sporting  lease,  damages,  id. 
breach  of  covenant  to  insure,  id. 

always  to  be  construed  strictly.  iiL 
breach,  how  proved,  Iil. 

onus  of  proof.  It.") 
covenant  runs  witli  tin;  land.  7;!7. 
breach  of  covenant  to  repair,  id. 

covenant  runs  with  land,  and  hinds  assignees,  iil. 

qutere,  if  assigns,  not  nameil.  are  bound  by  coveuant  as 
to  houses  erected  during  term.  /(/. 
age  and  class  of  premises  when  demised,  evidence  for  defen- 
dant. 737,  7:>S. 
but  not  state  of  repair,  7:!7. 
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CO  VEX  AN  T—  contin  ued. 

evidence  in  actions  on  covenants  relating  to  land — continued. 
breach  of  covenant  to  yc])([,\v— continued, 

covenant  to  keep  in  i-epair  involves  also  putting  into  repair, 

id.,  738. 
when,  ordinary  decav  from  nature  of  construction  no  breach, 

738. 
extent  of  decorative  repair  required,  id. 
"good  repair"  equivalent  to  "  tenantable  repair,  id. 
effect  of  exception  of  fair  wear  and  tear,  id. 
under  ordinary  covenant,, lessee  not  bound  to  repair  damage 

done  before  execution,  but  since  date  in  habendum,  id. 
damage  caused  by  spark  from  lessee's  chimney,  739. 
damages  against  his  assignee,  where  several  assignees,  as  to 

lessee's  claim,  id. 
covenant  to  put  in  repair  is  not  continuing,  id. 
action  maintainable  dm-ing  term,  id. 

ami  though  lessor  has  by  breach  forfeited  reversion,  id. 
measure  of  damages  during  continuance  of  term,  id.,  740. 
at  expiration  of  term,  740. 
where  damages  recovered,  in  former  action,  id. 
breaking  a  doorway  through  wall,  a  breach,  id. 
so  pulling  down  wall,  id. 

alterations  contemplated  by  lease,  no  breach,  id. 
covenant  with  under-lessee,  741. 

costs  of  action  by  superior  landlord  against  lessee,  when 
recoverable,  id. 
where   premises   are   to  be    first   put    into   repair  by  land- 
lord, id. 
lessor  cannot  be   sued   without   having   notice  of  want   of 

repair,  id. 
covenant  to  rejiair,  to  be  measured  by  age  and  condition  of 
house,  id. 
flat,   lessor's   liabilitv    for    non-rejjair  of   roof,  &c.,  of, 

742. 
lessee's  liabilitv  to  costs  and  expenses  under,  55  &  5C  V. 
c.  13,  s.  2  (1),  id.,  1035,  103G. 
not  affected  by  notice  to  quit,  742. 
defendant  being  allowed  rougli  timber,  /(/. 
liability  of  assignee  brought  in  as  a  third  party,  id. 
covenant  not  make  alterations,  how  construed,  id. 
specific  performance  of  covenant  to  Viuild  on  land,  id. 
breach  of  covenant  to  pay  rates  and  taxes,  id. 
what  covenant  extends  to,  /*/.,  743. 
all  taxes  includes  land  tax,  742. 
but  not  water  rate,  id.,  743. 
covenant,  may  extend   to  sums   levied   for  permanent  im- 
provement of  premises,  743. 
examples  of  covenants,  id.,  744. 
prineij)]es  to  be  deduced  therefrom,  744. 
non-])aymeni  of  rales  a  breach  th(;ugh  no  demand,  /(/. 
lessor  only  liable  to  pay  rates,  &c.,  on  reserved  rent,  id. 
breach  of  covenant  for  title,  745. 
usual  covenants  for  title,  id. 

imi)lie(l  under  Conveyancing  Act,  1881,  id. 
covenant  extends  only  up  to  the  last  preceding  sale,  745. 
share    of    cost    of    ])aving    new    road,    when    an    incum- 
brance, /(/. 
where  covenant   for   seisin  in  fee.  and    premises  are  coin- 
hold,  id. 
or  premises  subject  to  right  ef  way,  /»/. 
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COW^W^'V— continued. 

evidence  in  actions  on  covenants  relntinjr  to  land — continued. 
breach  of  covenant  for  title — continued. 
covenant  for  q\iiet  enjoyment,  745. 

tortious  disliirbiince  by  a  stranj^er,  no  breach  of,  /'/. 

unless  cnveniint  afrainst  jtarticular  person,  /'/.,  746. 
cases  upon  breaclics  of.  746. 

forbidding'  plaintilfs  tenant  to  pay  rent,  no  breach, 
id. 
unless  followed  by  payment  by  tenant,  id. 
interference  with    particular   mode   of  enjoyment, 
not,  id. 
question  of  fact  in  each  case,  747. 
mere  nuisance  liy  lamllurd  not,  id. 
nor  adverse  deere(^  without  actual  disturbance,  id. 
is  indei)en(lent  of  lessee's  covenants,  748. 
measure  of  damages,  id. 

where  no  eviction  down  to  assessment,  /'/. 
particular  breach  assigned  must  be  proved,  id. 
breach  of  inii)lied  covenant  on  word  "  demise,"  748. 
so  as  to  word  "  let,"  id. 
ceases  with  estate  out  of  which  lease  was  granted, 

id. 
restrained  by  express  covenant,  id. 
^  in  demise  by  parol,  implied  contract  for  quiet  enjoyment, 

but  not  for  good  title.  74!t. 
agreement  for  lease  no  contract  for  quiet  enjoyment.  /'/. 
nor  to  put  into  jiossession,  id. 

unless  specific  performance  would  be  granted. 

but  implies  power  to  lease,  id. 
owner  of  intereuxe  ttimini,  no  contract  for  quiet  enjoy- 
ment, /(/. 
but  may  sue  for  not  being  put  into  possession,  id. 
breach  of  covenant  to  yield  up  premises  at  end  of  term,  /'/. 
when  premises  in  possession  of  under-tenant,  /'/. 
damages.  /'/. 
evidence  in  action  for  recovery  of  land  for  forfeiture  by  non-perform- 
ance of  covenant.  lO'Jo  ct  xeq.     See  Forfeiture. 
performance  of,  how  dispensed  with.  l(i;>:>,  1();54. 

tliat  mortgagor  should  hold  to  a  day  iixed,  operates  as  a  demise, 
]().-)8. 

COVERTUKK.     ^a^- Married  Woman ;  Wife. 
proof  of,  12.")  et  scq.,  217,  218. 

CREDIT, 

of  witness,  how  impeached  and  supported.  174,  175,  181  et  $eq.     Sec 

II  itiiess. 
letters  of,  to  be  stamped  as  bill  of  exchange,  239. 
writing  opening  a,  is  not  an  equitable  assignment,  620. 
to  whom  given,  on  sale  of  goods,  553  et  neq. 

to  agi-nt,  id.     See  Aijent. 

to  partners,  555  et  xe<j.     See  I'artner. 

to  members  of  inchoate  company,  562  et  xeq. 

to  wife,  5(J3  et  seq.     See  Wife. 

in  case  of  repairs  of  ships,  ii'Sd. 
not  expired,  defence  in  action  for  goods  sold,  576. 

in  e;ilculating  time  of,  ilay  of  sale  excluded,  id. 

a  defence.  Ihougli  got)ds  traudulently  bought  on  credit,  iil. 

whore  bill  agreed  to  be  given,  but  not  given,  id.,  571. 
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CKEDIT — continued. 

not  expired,  defence  in  action  for  goods  sold — continued. 

in  case  of  dishonoured  bill,  vendor  may  sue  immediately,  .571. 
provided  bill  be  in  his  hands,  id. 

taken  on  wrong  stamp,  dishonour  need  not  be  proved,  id. 
where  vendor  makes  the  bill  his  own  by  laches  or  altera- 
tion, •/(/. 
ctfect  of,  on  vesting  of  the  property  on  sale  of  goods,  949. 
where  goods  sold  on,  no  lien  arises.  986. 
mutual,  1112.  11G2.  1163.     See  Judicature  Act,  1875. 

CREDITOR. 

has  insurable  interest  in  debtor's  life,  452. 

to  extent  of  interest,  where  insurance  effected,  id. 
composition  with,  (;60. 
may  appropriate  payment  if  debtor  do  not,  G97. 

even  during  trial,  id. 
execution,  not  liable  in  trespass  if  lie  accept  interpleader  issue,  926. 
ejectment  by,  1052.     See  Elegit. 

priority  of.  in  administration  of  deceased's  estate,  1160,  llGl. 
rights  of,  in  administration  by  court,  J.  Act,  1875,  s.  10.. .1162. 
effect  of  devise  at  common  law,  as  against  specialty,  1169. 

CREMATION.     See  Burials  and  Burnings. 

CREW, 

agreements  with,  when  exempt  from  stamp,  286. 
a  sufficient,  required  to  render  ship  seaworthy,  431. 
negligence  of,  no  breacli  of  warranty  (jf  seaworthiness.  i'-Vl. 

occasioning  loss  by  perils,  within  policj',  435,  4;!6. 

causing  injury  to  pilot,  owners  liable,  893. 
duty  of,  to  obey  pilot,  and  keep  good  look-out.  784. 

CRIMINAL  PROCEDURE  ACT,  186."),  28  &  29  V.  c.  IS.     See  Table 
OF  Statutes. 
replaces  evidence  sections  of  C.  L.  P.  Act,  1854.. .132.  141.  174.  179, 
182,  183. 

CRITICISE!.     See  Defamation,  Action  for. 

fair,  a  defence  in  action  for  libel,  872  et  xcq. 
CROPS, 

away-going,  custom  that  lessee  shall  have,  provable  by  parol,  tliough 

not  mentioned  in  lease,  26. 
agreements  on  sale  of,  when  liable  to  stamp  duty,  235,  236. 
when  an  interest  in  land  within  Statute  of  Frauds,  s.  4... 312. 
freedom  as  to  growing,  and  disposal  of,  under  6  E.  7.  c.  56,  s.  3... 349. 
growing,  value  of,  recoverable  as  goods  bargained  and  sold,  550. 
taken  by  incoming  from  outgoing  tenant,  id. 
when  action  for  excessive  distress  lies  for  seizing,  894. 

action  does  not  lie  for  selling  before  coming  ripe,  897. 
could  not  be  distrained  at  common  law,  but  now  distrainable 

by  statute.  905. 
landlord  to  be  allowed  rent  and  expenses  of  cultivation.  980. 
when  witliin  the  Rills  of  Sale  Acts,  1878,  1882. ..1192,  1196. 
are  in  tlie  same  position  as  fixtures,  as  to  right  of  removal, 
969. 
owner  of,  in  exclusive  possession,  may  have  trespass  for,  928. 

CROSS-EXAMINATION,  178  et  xeq.     See  Witness. 

CROWN. 

oral  evidence  to  explain  gi'ant  from,  27,  28. 

when  cliartcr  or  grant  from,  may  be  pi'csumed,  40. 
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CHOWS— cnnlinue'l. 

letters  piitciit  <ir,  how  jiroved,  107. 

miniatrib',  biiilillri',  and  iLM-oivi-rs'  iiccouiita  of  (  rowii  Innds,  ( videncc 

of  title  of  Crown.  1'.I7. 
instrunionls  lelatin^'  to  |irujK'r(y  of,  liable  lo  stamp  <lnty.  "J'Jl. 

unless  exein]it  by  statute.  /</. 
servants,  hold  ofHcca  dnriiiLr  iili'asnri'  of  the  Crowa  only,  ."i21. 
en^ra.treincnt  by  colony  for  military  aerviee,  is  under,  /(/. 
dedieation  of  public  way  may  be  presumed  against,  H'.i'.l. 
Statute  of  I/imifations  in  respect  of  realty,  as  against,  1078,  1070. 
heir-ap])arent  to.  Statute  of  iiimitations  as  to,  (j9'J. 

CUSTODY. 

of  ancient  writinirs,  102,  lOi{. 

document  must  come;  from  proper  repository.  108. 

custody,  must  be  spoken  to  by  witness,  i<l.,  104. 

projii'r  custody  what,  lo;i. 

a  will  of  land,  /(/. 

expired  leases  in  custody  of  lessor  admissible,  til. 
of  parish  registers,  to  be  shown  on  production  of  coj)y,  12.5. 
witness  in,  attendance  at  trial  of,  how  procured,  155. 

CUSTOIM, 

oral  evidence  of,  admissible  to  explain  written  instruments.  21  et  feq. 

See  Oral  Evidence. 
inuuemorial.  when  ]u-esumed,  i^iu. 
manorial,  or  of  borougli  corporate,  proved  by   reputation.    IS.     See 

Hearsay. 
general,  noticed  judicially.  8;5. 
of  London,  not  judicially  noticeil,  luiless  certified,  S'i>. 

aliter,  in  the  city  courts.  /(/.,  81. 
when  |>rovable  by  custom  of  otlaa- manor  or  district,  85. 

whi'ii  i)art  of  same  district  and  subject  lo  .same  tenurt',  id. 
or  wliere  same  class  ol'  tenants  in  both.  hi. 
judgments  on  questions  of,  evidenc<'  between  third  i)er80ns,  102. 
decree  against  lord  of  a   manor  I'stablisliing,   evidence   against   a 

succeeding  lord,  200. 
of  manor,  when  proved  by  court  rolls  and  innnimenis,  21U. 
local,  cannot  be  ju-oved  by  a  general  history,  21(i. 
may  regulate  time  of  notice  to  quit,  10  Kj. 

CUST():\l  IIOUSK. 

presumption  of  regularity  of  proceedings  at,  48. 

cusTO]\rs, 

proof  of  condemnation  by  justice  under  Customs  Act,  109. 


da:ma(tE  feasant, 

cattle,  may  be  distrained  at  night,  ilOl. 

evidence  on  avowry  for  taking  cattle.  1087,  108S.     See  Replevin. 

locomotive,  may  be  distrained,  108S. 

DAMAGES. 

are  put  in  issue  unh.ss  expressly  admitted,  75.  28';.  810. 

evidi'iice  of,  what  admissible,  S.'i,  8(1. 

in   respect  of  continuing  cause  of  action   to   be  assessed  to   time 

assessment,  2li5,  ;>11. 
right  to  begin,  in  action  for.  2S4.     See  Practice  at  Trial. 
distinction  between  liquidated,  and  jienalty.  820. 
alone  recoverable  for  not  taking  up  debentures,  101>4. 
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DAJMAGES— coviitHMecZ. 

in  action  on  sale  of  real  property,  325,  331.     Sec  Vendee  ;   Vendor. 
for  use  and  occupation,  340. 
on  bills  of  exchantre,  393. 
on  policy  of  marine  insurance,  449^. 
on  contract  of  affreightment,  467. 
on  guarantee,  483. 
on  warranty  on  sale  of  chattels,  491. 

of  authority,  493,  494. 
for  breach  of  promise  of  marriage,  496. 
against  solicitor  for  negligence,  511. 
for  wages  and  Avrongful  dismissal,  520. 
for  not  accejiting  goods,  538. 
for  not  delivering  goods,  546. 

for  goods  sold  and  delivered,  evidence  in  mitigation  of,  569. 
breach  of  warranty  or  contract,  where   goods  sold  at 
fixed  price,  id. 
though  goods  accepted  and  not  returned,  id. 
cannot  show  that  patented  machine  bargained  for  is 
u,seless,  id.,  570. 
or  where  sale  by  sample  fairly  taken,  that  bulk  is 
unfit  for  use,  570. 
latent  defect,  discovered  after  time  at   which   vendor 
agreed  not  to  be  responsible,  no  defence,  id. 
in  action  for  not  accepting  stock.  580. 
for  not  delivering  stock,  /(/. 
for  not  replacing  stock,  &c.,  /(/. 
against  carriers,  648. 
recovered  by  shipowners  for  collision,  must  be  paid  to  insurers  on 

valued  policy,  who  have  settled  for  total  loss,  449d. 
in  respect  of  a  liability  incurred  by  plaintiff,  483,  492. 
in  action  of  covenant,  not  to  assign,  733. 
to  repair,  739,  740. 
for  title,  748. 

to  yield  up  possession  at  end  of  term,  749. 
in  action  of  debt  on  bond,  753. 
on  replevin  bond,  756. 
for  nuisance,  771. 
for  negligent  di-iving,  782. 

navigation,  787. 

in  case  of  collision,  787. 
no  deduction  in  respect  of  money  paid  by 
insurers  for  same  damage,  789. 
caused  by  negligence  of  commissioners,  792. 
in  action  for  wrongful  act,  &c.,  causing  death,  811. 
disturbance  of  support  of  land,  815. 
obstruction  to  light  and  air,  821,  822. 
disturbtmce  of  common,  825. 
way,  771,  834. 
watercourse,  840. 
fraudulent  mi8rei)rcsentation,  847,  849. 
defamation,  HtJl  et  seg..  876. 
malicious  prosecution,  885. 
malicious  arrest,  891. 
excessivf^  distress,  8;(4. 
irregiil:ir  distress,  894. 
illegal  distress,  908. 

when  no  rent  due,  899,  id. 
seduction,  911. 
assault  and  hattery,  914. 
false  iinjirisonment,  922,  924. 
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ill  iiction  of  trespass  to  pcrflounl  property,  020. 
liiiid,  ;»S.s,  ijij'j. 
fur  mesne  prolits,  '.M7. 
of  trover,  yVlt,  'M\. 
for  detention,  'J9(;. 
of  replevin,  l()8l(. 
by  executor,  114".»,  1150. 
against  justice,  when  |)laiutiff  can  only  recover  2(/.,  1140. 

police  iiutiiority  for  damu^re  by  rioters,  llSii. 
against  slierill"  for  taking  plaintiff's   goods  in   execution, 
1190. 
not  paying  one  year's  rent,  1219. 
for  not  levying  and  for  false  return,  1221. 
DATE, 

of  deed  may  be  varied  hy  oral  evidence,  19. 

of  letter,  presumptive  eviilence  of  time  of  writing,  35. 

of  enrolment,  by  clerk  of  enrolments,  conclusive  evidence,  144. 

of  acceptance  t>f  bill,  presumption  as  to,  tJ70,  677. 

of  filing  bill  of  sale,  proved  by  certitied  copy,  1196,  1209. 

DEAD  FREIGHT, 
meaning  of,  471. 

DEAF  AND  DUMB, 

competent  witness,  162. 

DEATH, 

presumi)tion  of,  41,  42.     See  Fre»umption. 

of  i)arty  alive  within  7  years,  must  be  proved,  95. 

register  of,  how  proved,  12G  et  xeq.     See  Regider. 

effect  of,  126.  127.     See  Register. 
of  attesting  witness  to  deed,  effect  of,  liio. 

to  will,  148. 
letters  of  administration  arc  not  evidence  of,  204. 
of  servant  by  defendant's  negligence  not  ground  of  action  bv  master, 
782. 
nor  of  resident  infant  daughter  by  father,  id. 
action  for  wrongful  act,  default,  or  neuloct,  causing,  810. 
Fatal  Accidents  Act.  1846,  9  &  10  V.  c.  93,  id.' 

for  whose  benefit  action  sustainable,  id. 
Fatal  Accidents  Act,  1S64,  27  vt  28  V.  c.  95,  id. 
action  allowed  where  no  executor,  &c.,  id. 
provisions  for  payment  of  money  into  court,  id. 
aj)portionment  of  amount  by  court,  id. 
by  collision  of  ships  at  sea,  within  Acts,  id. 

but  action  in  rem  against  foreign  ship  does  not  lie,  id. 
evidence  that  jilaintiti'  was  j)assengcr  on  board,  /(/. 
Acts   apply   to    death    of  alien,  abroad,  by  negligence   of 
British  subject,  id. 
negligence  is  cause  of  action,  death  gives  no  further  right,  id. 

so,  bar  to  action  by  deceased  is  bar  to  his  executor,  id..  811. 
damages,  811. 

pecuniary  loss  alone  criterion  of,  id. 

mere  proof  of  death  and  negligence  gives  no  right  even  to 

nominal,  id. 
reasonable  expectation  of  ])ecuniary  advantage,  may  be  con- 
sidered, /(/. 
expenses  of  funeral,  &c..  not  recoverable,  id. 
wages  earneil  by  child,  id. 

expectation  of  life  an  element  to  bo  considered,  id. 
how  proved,  /(/. 
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action  for  wrongful  act,  default,  or  neglect,  causing — cunt itni fid. 
damages — contiimi-jl. 

jury  to  give  fair  compensation.  811. 
life  policy  of  deceased  to  be  taken  into  account,  id.,  812. 
so  policy  against  accidents,  812. 
aliter,  as  to  policy  with  Ry.  Passengers'  Ass.  Co.,  id. 
limitation  of  liability  of  owner  of  sea-going  ship,  787. 
revocation  of  guarantee,  when.  482. 

authority  of  banker  to  pay  clieque,  by  notice  of  customer's,  406. 
of  agent  by,  11  Go. 

DEBENTUEE.     See  Joint  Stoch  Company. 
stamp  on,  262. 

instruments,  in  form  promissory  notes,  sometimes  liable  to,  265. 
indorsed  acknowledgment  of  redemption,  is  merely  a  receipt,  id. 
on  transfer  of,  where  marketable  security,  260. 
not  marketable,  203. 
registered,  of  company  not  within  Bills  of  Sale  Acts,  1214. 

secus,  where  not  registered,  id. 
damages  only  for  not  taking  up,  under  contract,  1004. 

DEBT, 

presumption  of  satisfaction  of,  36. 
oral  admission  of.  evidence  on  account  stated,  63. 
foreign  judgment,  liow  far  conclusive  evidence  of,  208. 
partnership,  natures  of,  561. 

cifeet  of  judgment  on,  against  one  partner,  id. 
effect  of  judgment  on  bill  of  exchange  for  joint,  id. 
transfer  of  debt  by  and  between  three  jiarties,  619.     See  Money  had 

and  received. 
how  taken  out  of  Stat,  of  Tjimitations,  684  et  seq.     See  Limitations. 

Statutes  of. 
nature  of,  to  constitute  set-oft",  706.     See  Set-off. 
acknowledgment  of,  in  deed,  may  amount  to  covenant  (o  pay  it.  716. 
(■vidence  in  action  of,  for  rent,  729.     See  lient. 

mere  charge  for  payment  of,  does  not  give  trustees  legal  estate.  1002. 
order  of  payment  of,  in  distribution  of  assets  by  executor,  1159  et  seq. 
when  lies  against  heir,  on  specialty  of  ancestor,  1167. 

DEBTOES  ACT,  1869 :  :!2  &  3:i  \.  c.  62. 

imprisonment  for  di'bt  in  general  abolished  (s.  4),  886,  887. 

except  in  certain  cases,  and  then  for  not  more  than  a  j'car,  /</. 
judge  may  order   imprisonment  of  judgment  debtor  for  six  weeks 
(s.  5),  887. 
])rovided  debtor  was  able  and  neglected  to  pay.  id. 
jurisdiction  of  Higli  Court  vested  in  bniikruplcy  registers,  id. 
order  not  an   attachment  for   debt,  witliin    Sh(>rift's    Act,  1887, 

s.  14(1),  91S. 
de])tor  may  be  taken  to  ])rison  th(!reunder  witliin  24  liours.  id. 
arrest  on  mesne  )irocess  alxdisiied  (s.  6),  887,  1187. 
debtor  may  be  arrested  on  judgc-'s  order  for  not  more  than  six  months 
or  until  he  gives  security,  887. 
in  wliat  eases  order  may  be  made,  /(/. 
s.  10  gives  power  to  make  rules,  id. 

Eules,  1883,  O.  xlii.  r.  25,  and  ().  Ixix.  made  thereunder,  id. 

DECEIT,  ACTION  FOK.     Sec  Fraud. 
when  it  lies,  843. 
representation  must  be  of  existing  fact.  /'/. 

of  opinion,  may  involve  representation  of  knowledge  of  fuels.  /(/. 
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intent  ion  i8  matter  uf  fact,  8i;{. 
at  commnn  law  iiiunf  of  fraiul  ncecHHary,  /'/. 
no  li'f^al  frainl  in  aliscnce  of  moral  frand,  /</. 
false  statement  in  honest  belief  of  truth  inHiiflicienI,  lil. 

lint  if  maile'  curelcHsly  witiiont  riasonalilo  helief  of  trutli,  may  he 
eviilonee  of  fra)i(l,  SI  |. 
when  (lefcnilant  lial)le  on  innocent  misstatementa,  /'/. 
misrepreHeiitation  of  law  not  actionahle,  id. 

nnless  fraudulent,  /'/. 
innocent  misstatement  by  a^^ent,  /</. 
contract  based  on  untrue  statement  will  be  set  asiilc,  id. 

and  money  ])aid  ordered  to  be  refunded,  with  interest,  id. 

and  ]ilaintiti"  to  be  indimnificd,  ///. 

remedy  on  ]iurchase  of  |iartner.shii),  /(/.,  84"). 

but  not  in  ahseneo  of  fraud  unless  restitutio  in  intiijrum,  id.,  844. 

nor  where  I'Xeeuted,  iil. 

nnless  misrepresentation  annuls  whole  sale,  id. 
as  to  duty  to  disclose  facts  affecting  contract,  id.,  8i5. 
or  jiartnership  accounts,  845. 
joint  anil  several  liability  to  restore  money  fraudulently  taken,  845. 
fraud  if  relied  on,  must  he  distinctly  allet^M'd  and  proved,  id. 
defendant  is  competent  witness  to  rebut  fraud,  id. 
lial)ility  for  fraud  of  agent  carryini^;  on  business,  id. 
principals  not  liable  in  any  other  ease,  i(/. 

nor  for  representations  of  agent  made  solely  for  his  own  ends,  id. 
liability  of  partner  for  representation  of  co-partner,  510,  511,  id. 

co-partner's  representations,  evidence  against  firm,  Sid. 
false  statement  in  prospectus,  advertisement,  &c.,  iif. 
by  maTiagers  and  directors  of  company,  id. 

misrepresentation  must  have  materially  inllueneed  i)laintift',  id, 
as  to  eftect  of  circular  correcting  misrepresentation,  id. 

sufficient  if  prospectus  influenced  him  as  a  whole,  id. 
construction  of  written  representation  is  for  tlie  judge,  id. 
shareholders'  remedy  against  company.  111."!.     See  Joint  Stuck 
Company. 
Directors'  Liability  Act,  1890  (53  &  54  V.  c.  CI),  S4(;. 

director,  promoter,  &c.,  liable  for  misstatement    in   prospectus 
(8.  :-5).  ill 
unless  he  reasonably  believed  truth  of  statement,  id.,  S47. 
tiiough  material  facts  innocently  omitted,  S47. 
etlV'c-t  of  ratification  of  prospectus,  /'/. 
provision  for  indemnity  of  person  who  is  liable  from  liis  name 
being  published  as  director  (s.  4),  id. 
contribution  between  directors  (s.  5),  id. 

may  obtained  by  third  party  proceedings,  id. 
damages  must  be  connected  with  misrepresentation.  847. 

amount  of,  recoverable,  id. 
a(;tion  is  for  compensation,  not  penalty,  id. 
sembte,  barred  after  (>  vears,  id. 
Companies  Act,  1000,  63  &  (M  V.  c."48,  s.  10,  id. 

prescribes  particulars  of  prospectus   for   formation   of  companv 

under  Cos.  Act,  18()2  (s.  10  (5)),  /-/. 
condition  waiving  compliance  with  requirements,  by  applicant 

for  shares,  void  (s.  10  (8)),  id. 
liability  under  general  law  reserved,  id. 
liability  to  damages  on  failure  to  comply  with  section,  id. 
misrepresentation  made  to  third  person,  when  actionable,  id. 
act  of  i)laiiit  iff  must  be  directly  induced  thereby,  id. 
eft'ect   of    report    or    prospectus,    containinu'    false    statements 
id.,  848. 
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company    liable    for  fraud  of   agent,  848,   1107.      See   Joint    Stork 
Company. 
to  the  extent,  at  any  rate,  of  company's  profit  therebj',  848. 
not  liable  where  agent  acted  for  his  own  private  ends,  id. 
and  not  within  his  apparent  authority,  849. 
evidence  of  similar  frauds  admissible,  848. 
plaintift'  must  prove  actual  damage  to  himself,  849. 
damages,  id. 

costs   incurred   to  reverse   consequences  of  fraud   too  remote, 

id. 
in  case  of  shares  difference  between  price  and  real  value  on  allot- 
ment recoverable,  id. 
so  where  worthless,  amount  paid  recoverable,  id. 
plaintiff  not  bound  to  realise  shares  to  ascertain  damage,  id. 
where  defendant  agent  fraudulently  sold  plaintiff  his  own  secu- 
rities, 849. 
for   injurv,   direct   and   natural   consequence,  recoverable,  493, 

id. 
as  to  costs  of  abortive  action,  493. 
remedies  of  principal  where  agent  has  been  bribed,  849. 
perjury  causing  damage  not  actionable,  id. 
as  to  false  statement  made  in  joke  causing  damage,  id.,  850. 
misrepresentation  of  the  value  of  jiroperty,  850. 

on  sale  of  public  house,  though  not  in  written  contract,  id. 
chattel    sold    witli    all    faults,    seller    not    liable    for    latent 
defect,  id. 
unless  he  misrepresented  condition  so  as  to  deceive,  id. 

or  prevented    purchaser   from    discovering    condition, 
id. 
misrepresentation  of  solvency,  &c.,  id. 

when  representation  must  be  in  writing,  signed,  id.,  851. 
cases  within  9  G.  4,  c.  14,  s.  6.. .851. 

signature  of  agent  or  partner  insufficient,  /(/. 
defences,  infancy,  673. 

coverture,  1170,  1171. 
misrepresentation  of  authority,  493.     iSee  Wanunty. 

DECLARATIONS, 

of  person  in  whose  possession  an  instrument  has  been,  when  admis- 
sible to  account  for  non-production,  0. 
generally  inadmissible  unless  by  way  of  admission,  44. 
of  wliat  persons  admissible  on  questions  of  pedigree,  45,  4G.     See 
Hearsay. 
iuadmissiijle,  post  litem  motam,  47. 

or  until  declarant  j)roved  to  be  dead,  i<}. 
of  husband  or  wife  as  to  legitimacy  of  (-hilil,  4(i,  /'/. 
of  deceased  persons,  as  to  j)Xiblic  riglits,  49. 

(jarisliioners  on  question  of  parish  l)oundary  or  parochial 
madiia,  adiniHwibic,  51. 
of  deceased  copyhokhr,  to  prove  right  of  fnu'  warren,  48. 
of  living  persons  inadmissible  to  prove  reputation,  51. 
of  deceased  corporator,  to  prove  custom,  /'/. 
admissible^  wlien  part  of  tlie  transa('tion,  /(/.,  52.     See  Uearmy. 
of  i)luinliff,  when  admissibk;  for  himself,  51. 
admissible  as  evidence  of  feelings,  52. 
of  plaintiff  to  defendant  when  \v.ni  of  tlie  res  gestie,  id. 
i)i  re]>utation  where  character  is  in  issue,  id. 
sometimes  receivable,  per  «e,  as  a  claim,  53. 

of  deceas(!d  persons  not  made  evidence  by  absence  of  interest,  54. 
against  their  pecuniary  interest  admissible,  55  et  seq. 
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(if  dccfiibcd  tt;8tator  as  to  intciitinn,  fviilriicc  tu  jinjvi'  or  ilii!|>rove 
fraud,  1  tf),  lOoO. 
made    bcfun-    rxccutiun    of   will    evidence  as  tn 
altfi-atiiiiis.  Mil. 
WCU8,  if  luadi-  after  exeeutioii,  /(/. 
to  jirovc  coiitiiits  of  lost  will  admissible,  id. 
ii8  to  intention  of  re-voeation,  1054. 
clergyman  that  he  liad  solemnized  irrefrular   marriages 

inadmissible,  551. 
tenant,  evidence  of  seisin  of  lessor,  1037. 
limiting  the  estate  of  deceased  iierson  in  jinsscssion,  admissible,  5(j. 
by  entries  of  recei])t8  \n  a  private-  book  ailmissildi-,  .")?. 
char^'ing  deceastd.  though  balance  in  his  favour,  id. 
entry  connected  with  receipt  alone  admissible,  id. 
quxi-f,  whether  executor  can  avail  liimself  of  declaration  made  by 

testator  against  his  then  interest,  58. 
by  entry  of  receipt  of  interest  to  disprove  that  sum  was  paid  as  a 

gift,  58. 
of  former  owners  of  estate,  id. 

admissible  though  they  are  living,  id. 
of  lena7it  inadmissible  against  reversioner,  5W. 
by  entries,  &c.,  of  deceased  persons  in  discluirgc  of  duty,  &c.,  id. 
of  party  interested  in  suit,  but  not  namtd  on  record,  GG,  67. 
who  has  indemnified  sheriflF.  in  action  against,  G7. 
interested  in  detainer  of  deed,  id. 
for  whose  beuelit  piaintiti'sues  on  a  bill,  /(/. 
from  whom  overdue  bill  received,  id. 
nf  joint-contractor,  though  not  joined  in  action,  id. 
of  executor  abroad  inadmissible  against  party  suing  as  administrator, 

durante  ((bsentid,  08. 
of  trustee  of  bankrupt,  made  before  ajipointment,  id. 
of  guardian  and  prochein  nmy,  id. 

of  agents  and  si-rvants  when  admissible,  id.     See  Agent. 
of  ]irineipal  inadmissible  in  action  aginst  surety,  69. 
of  partner  against  co-partners,  70.     >^ee  Partner. 
of  wife,  when  evidence  for  or  against  her  husband,  71.     See  Wife. 
of  counsel  or  solicitor  admissible  against  client,  72,  ~'6. 
of  former  holder  of  bill  of  e'xchange,  when  admissible,  398. 
of  jilaintilTs  father,  when  admissible  in  action  on  breach  of  promise  of 

marriage,  -197. 
of  coachman,  admissible  against  carrier,  648. 

of  deceasrd  miintit  is  of  family  inailmissible  to  prove  infancy.  46, 676. 
of  spectators,  that  picture  intended  to  ri'present  party  libelled.  849. 
of  persons  averred  to  have  left  ott"  dealing,  &c.,  inadmissible.  862. 
of  assignor,  admissible  to  prove  fraudulent  assignment,  52,  1191. 

or  to  rebut  fraud,  52. 
of  sheriffs  officer,  1186. 

DECREE, 

of  Court  of  Chancery,  proof  and  elicct  of,  112,  200.     Sec  Cliancery. 

DEDICATIOX, 

of  way,  to  public,  presumption  of,  831.     See  Way. 

DEED.     See  Deeds  of  Arramjement  Act,  1887 ;  Indenture ;  Title  Deeds. 
counterpart  of,  admissible  as  primary  evidence,  3. 

without  notice  to  jiroduce  other  jiart,  id. 
wlien  secondary  evidence  of,  admissible,  4 — 7.     See  Stcmvlary  Evi- 
dence. 
K. — VOL.  11.  Q  Q 
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when  oral  evidence  of.  admissible,  15  et  "eq.     t^ee  Oral  Evidence. 
cannot  be  revoked  or  discharaed  by  parol,  iS.  'iH. 
release  after  breach  of  simjjle  contract,  must  be  by,  28. 
an  acknowledgment  of  receipt  of  money  in,  was  conclusive,  Go. 
fecus.  receipt  indorsed  on,  id. 

absence  of,  effect  in  equity,  id. 

now  altered  by  Conveyancing  Act,  1881,  id. 
where  acknowledgment  is  express,  id. 
recitals  in,  evidence  against  parties  and  i^rivies,  7.1. 
estoppel  in  action  on  the  deed,  id. 

but  not  necessarily  to  all  parties,  7(j. 
custody  of  ancient,  102  et  .-eg.     See  Gtistody. 
proof  of  corporation.  131. 

sealing  equivalent  to  delivery,  id. 

unless  deed  not  to  take  effect  presently,  id. 
seal  must  generally  be  proved,  id. 
but  see  8  &  9  A',  c.  113. ..100,  id. 
presumed  to  be  regularly  attached,  131. 

but  presumption  may  be  rebutted,  id. 
priority  of  contemporaneous  deeds,  132. 
proof  of  private,  id. 

proof  of  attestation  of,  id.     See  Witness. 
of  execution  of,  135. 

of  identity  of  person  signing,  135.     See  Identity. 
proof  of  sealing  and  delivery  of.  136. 

one  seal  suflSeient  where  two  execute,  id. 
party's  signature  when  evidence  of  delivery,  id. 
when  blanks  in,  may  be  filled  up,  /(/.     Sec  Blank. 
what  amounts  to  re-delivery,  137. 

•'signing  and  sealing,"  in  attestation,  evidence  of  delivery,  id. 
where  no  signature,  but  party  named  in.  acts  under  deed,  id. 
circumstances  necessary  from  which  sealing  may  be  inferred,  id. 
no  particular  form  of  delivery  necessary,  id. 
l>roof  of  execution  under  a  power  of  attorney,  id.,  138.     Sec  Poioer  of 

Attorney. 
power  to  direct  execution  (if,  by  Jiominee  of  court,  138. 

])roof  of  execution,  /(/. 
signature  to,  when  necessary,  iil. 

whetlier  signature  required  luider  Statute  of  Frauds.  /'/. 
indenture  of.  not  now  requisite,  id.. 
delivery  of.  as  an  escrow,  139. 

delivery  to  third  ])erson  not  essential,  id. 
proof  of  attested  deed  by  secondary  evidence,  id. 

proof  and  eomjiarison  of  handwriting  in,  140  etse'j.    See  Handicritinrf. 
proof  of  ('Xecution,  when  disjicused  with,  142. 
when  30  years  old.  id. 
if  from  proper  custody,  id.     See  Custody. 
or  possession  have  accom))anied  it,  id. 
proper  custody,  questicni  for  judge,  id. 
interlineation,  &c.,  in,  is  presumed  to  have  been  before  execu- 
tion, id. 
when  produced  on  notiiie  by  jiarty  claiming  interest  under,  id. 

but  interest  must  bo  in  cimnection  with  the  action,  143. 
by  admissiiin  in  the  cause,  or  on  the  jileadings,  id. 
if  party  bo  estopped  from  disputing  it,  id. 
proof  of  deed  enrolled  m-  registered,  id. 
enrolment  of.  id.     Sei;  Enrolment. 

production  of,  under  suhpoend  ducen  tecum,  1.10.     See  Subpoena. 
execution  of.  how  jiut  in  issue.  71<>. 
stamp  on,  251.     See  Stomji. 
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DEKI) — eonliniuil. 

title,  tiMiant  for  life  ia  eiilitlid  to  rccovur  fnjm  ruuiiiiiKleriinin,  yiif). 

on  tlic  (lentil  of,  reversioner  lUiiy  reeover  dopuaited,  /'/.,  U'Jli. 
dama;j:e8  recovtrablo  in  trover  for,  'J80. 
eftVct  of  alteration  of,  (Kjl  it  xeq.,  710.     See  Alteration. 
of  company  how  executed,  IKJ'J,  1110,  112."),  1120.     Sie  Joint  Stch 

Company. 
company  may  execute  out  of  kingdom,  by  power  of  attorney,  1110. 
(ir  by  Hjiocial  seal  under  Comjianies  Seals  Act,  1S64,  iil. 

DKKDS  OF  AUUAXGEMKNT  ACT,  1887  (50  &  51  V.  c.  57), 
(licds  to  wliicli  tlie  .Vet  apjilics  (s.  i),  1210. 
avoidance  of  unre^'istered  deeds  of  arrant,'ement  (.s.  5),  /</. 
rej,'i8tration,  like  tiiat  of  bill  of  sale  witii  allidavit  (s.  0),  /'/. 
contents  of  atHdavit,  /'/. 
dci'd  to  bear  ad  valnrem  stauip,  iil. 
rr^^Lstcr  to  be  kei)t  (s.  7),  1217. 

ri'j,Mstrar  of  bills  of  sale  to  be  registrar  (s.  8  (1)),  /'/. 
the  office  for  registration,  bills  of  sale  department  of  central  r>ffice 

(8.  8  (2)),  i<l. 
power  to  extend  time  for  rei^nstration  and  to  rectify  register  (s.  9),  i<l. 
time  for  registration  (s.  10),  id. 
office   co])V,  prima  facie   evidence  of  deed   and  of  registration  (s. 

11),  /■-/." 
Act  not  to  affect  law  of  bankruptcy,  or  give  validity  to  deed  which 

is  act  of  bankruptcy  or  void  or  voidable  (s.  17),  /'/. 
power  to  make  rules  (s.  IS),  /'/. 
interpretation  of  terms  (s.  ll*).  "'• 
where  all  acceding  creditors  parties  to  deed,  some  may  execute  after 

registration,  iil. 
lionest  omission  of  name  and  address  from  affidavit  not  fatal.  /'/. 
assignment  abroad  by  foreign  debtor  of  goods  here,  id. 
Act  does  not  apply  to  companies  under  Companies  Act,  1802,  /(/. 

DEFAMATION,  ACTION  FOlt. 

difference  between  written  and  spoken  .slander.  8.")1. 
spoken  slander  is  actionable,  wh(!n,  id. 

charging  woman  with  unchastity  or  adultery,  id. 
written  slander  always  actionaWe.  id. 
as  to  joinder  of  plaint  ill's  not  jointly  interested,  id. 
judgment  for  the  defendant  on  part  of  libel,  when  a  bar,  851. 
proof  of  introductory  averment,  &c.,  852. 

when  jiarticular  character  to  be  proved.  /(/. 
unless  words  admit  character,  GO,  /'/. 
how  proved,  852. 

in  ca.se  of  medical  qualitication,  512,  513,  id. 
pruot'  (if  plaiulilf  being  a  solicitor,  508,  509,  852. 
whether  so  spoken,  question  for  jury,  852. 

words    must   show  want  of  some  general  requisite,  or  connect 
imputation  with  office,  id.,  Soo. 
proof  of  the  libel,  85:i. 

actual  words  must  be  set  out,  /(/. 

omission  not  fatal  unless  sense  is  varied,  id. 

secondary  evidi'uce  admissible  when^  libel  lost,  id. 

unless  privileged  from  production,  from  public  jiolicy,  17;>,  id. 
writing,  whether  libellous,  question  for  jury,  85;{. 
definition  of  libel,  question  forjudge,  id. 
writing  may  be  a  HImI  en  a  private  person  though  not  on  a  public 

characti'r,  id. 
test  is  how  writing  will  be  understood,  not  intention,  id. 
libel  may  be  expressed  by  signs  or  pictures,  851. 

ViQ  - 
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DEFA:MATI()N,  action  you— continued. 
proof  of  the  libel — continued. 

charge  of  ingratitude,  libellous,  854. 

or  imputation  of  pecuniary  difficulties,  id. 
or  publication  of  story  told  by  plaintiif  of  himself,  id. 
what  is  mere  slander  of  plaintiff's  goods  and  not  libel,  id. 
in  case  of  criticism  on  jdaintiff  "s  book,  id. 
corporation  may  be  guilty  of  pi;blishing  libel,  855. 
by  servant  in  course  of  employment,  id.,  860. 
may  sue  for  libel,  injuring  business,  855. 
but  not  merely  affecting  corjiorators,  id. 
proof  of  publication  of  libel  by  defendant,  id. 

whether  production  of  libel  in  defendant's  handwriting  prima 

facie  evidence  of  publication,  id. 
publication  by  dictation  to  shorthand  clerk,  id,. 
printing  a  libel,  whether  amounts  to  publication,  id. 
publication  by  telegrajjliic  message  or  post-card,  id.,  867. 
publication  to  plaintiff  himself,  not  actionable,  855. 
aliter,  when  delivered  to  agent  of  plaintiff,  id. 
sending  libel  in  letter  addressed  to  wife  of  plaintiff  sufficient 
]niblication,  id. 
but  not  showing  it  by  defendant  to  his  own  wife,  id. 
libellous  letter  sent  by  post,  proof  of  its  delivery,  id.,  856. 
showing  copy  of  libellous  caricature,  whether  publication,  856. 
sale  of,  in  defendant's  shop,  when  a  publication,  id. 
circulation  of,  in  book,  by  jiroprietor  of  library,  id. 
]niblieation  by  another  at  defendant's  request,  id. 
where  defendant  gives  outline  of  libel,  id. 
request  to  reporter  of  newspaper,  id.  857. 
l)aper  in  defendant's   handwriting,  found  in  office  of  editor  of 
paper,  evidence  against  defendant,  857. 
so  impression  left  with  printer,  id. 
sale  of  each  copy  a  distinct  publication,  id. 
admission  by  defendant  of  publication,  id. 
proof  of  publication  in  newspapers,  id. 

plaintiff  may  obtain  discovery  by  interrogatories,  id. 
Newspa])er  Libel  and  Registration  Act,  1881,44  &  45  Y.  c.  60,  id. 
established  register  of  newspapers  (s.  8),  id. 
return  to  be  made  yearly  of  proprietors,  &c.  (s.  9),  id. 
and  of  change  of  interest  (s.  11),  id. 

return  of  newspaper  proprietors  to  be  registered  (s.  13),  857. 
sealed  or  certified  copies  of  register  evidence  (s.  15),  id. 
Board  of  'I'rade  may  authorize  register  of  representative  pro- 
prietors (s.  7),  /'/. 
provisions  do  not  ajijily  to  newspaper  belonging  to  a  registered 

company  (s.  18),  id. 
definition  of  newspaper  (s.  1),  id.,  858. 

proof    where    certificate    of    jiroprietorshi])    or    discovery    not 
obtained,  858. 
jiroof  of  the  s])eaking  the  slander,  id. 
material  jiart  sufficient,  id. 
when  spoken  in  foreign  language,  id. 
]iroof  of  innuendo,  /'/. 

whether  words  ca7i  bear  mean  assigned,  question  forjudge,  id. 
wht'ther  words  do  bear  siicli  meaning  is  for  jury,  id. 
when  evidence  of  circnmsfanccs  requisite,  id. 
court  as  well  as  jury  may  notice  figurative  expressions,  /(/. 
imjiutaTiim  on  a  class,  applied  to  jilaintift",  85!)     ' 
verdict  in;iy  be  confined  to  innuendo  proved,  id. 
jiroof  of  malice,  /(/. 

l)resnmed  in  case  of  definnaiory  )iiiliii<Mliiii),  /'/. 
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DEFA:\rATrox,  action  V()B.—c<mtlnw<l. 
pniol'  of  lunlice — cautiiiwil. 

inii.-il  be  proved  wlicro  the  words  are  jirivilc^jt-d,  8.M*. 

iiiid    tliiit    tlic    delcndjint,  by  renaon  tben/of,  iuiHiiH<-d    tin- 
l>rivil('j^cd  iicciiwioii,  iil. 
niiiirt  of  iiroof  is  on  tin-  j)laintift',  iiL 
tliat  character  is  false,  i8<'videiu'(Mif  malice,  if  d<'feiulaiit  liejieved 

it  to  bo  untrue,  /'/.  . 

80  if  defendant  uttered  serious  chnrfjes,  as  of   liis  own  know-  * 
led-c,  iiJ.    — 
or  from  some  indirect  motive,  reckless  whether  true  or  false, 

but  if  defendant  Ixlitved  statement,  it  is  immaterial  that  he  had 

no  ground  for  bidief,  id. 
express  malice  may  be  collected  from  libcd,  !<1. 
defence  of  justification  neitlier  i)rov(!d  nor  abandoned,  /'/. 
corporation  may  be  ;^iiiUy  of  malice  in  law,  />/. 
evidence  of  otiier  words  or  libels,  /</. 

sometimes  ^dven  to  sliow  malevolence,  /'/. 
as  publications  six  years  before  lilxd,  id. 
words  spoken  after  action  bronirlit,  /''. 
repetition  of  lil)(d  may  l>e  shown,  id.,  SGI. 
where  intent  unequivocal,  id. 
must  relate  to  libel  in  the  statement  of  claim,  /'/. 
may  be  ])rove(l  by  defendant  to  be  true,  id. 
evidence  of  plaintitV's  good  character,  87,  /'/. 
proof  of  damage,  S(!l. 

words  actionable  in  themselves,  or  with  reference  to  plaintift"'s 

trade,  require  no  evidence  of  damage,  id. 
words  are  not  actionable  thonuh  special  damage,  unless  defama- 
tory, id. 
although  damage  might  arise  therefrom,  under  some  circum- 
stances, /(/. 
evidence   of    particular    instances    inadmissible    under   general 

allegation,  id. 
allegation  of  loss  of  trade  tjenerallv  or  of  jiarticular  customers, 

id.,  8t)2. 
efl'ect  of  repetition  of  words,  862. 

where  duty  to  repeat,  id. 
damage  must  be  natural  consequence  of  words  spoken,  SG2. 
and  not  be  too  remote.  /'/. 

as  illness  caused  by  words  spoken,  id. 
nor  unsubstantial,  as  chance  of  cdection  at  I^eform  Club.  8G3 

or  loss  of  membership  with  protestant  dissenters,  id. 
qiixre  ?  as  to  loss  of  husband's  society,  id. 
loss  of  substantial  benefit,  from  hospitality  suflBcicnt.  8G2. 
for  words  actionable  per  sf,  qnxre  how  far  limited.  /(/. 
incorrect  statement  of  plaintitrs  conviction.  /(/. 
cross-examination  of  plaintili' may  aggravate  libel,  /(/. 
jury  to  look  at  the  whole  conduct  of  defendant  from  publication 
down  to  verdict,  /(/. 
damages  to  b<3  separately  assessed  where  joint  plaintiffs  arc  not  jointly 
interested,  id. 
joint,  against  author,  publisher,  ami  printer,  iil. 
injunction  may  now  be  granted,  iil. 

even  though  not  a  trade  libid,  /(/. 
costs,  2Wi  et  .••■((/..  /(/..  SG4 

successful  plaintili"  entitled  to,  29G,  301. 

unless  order  be  made  to  deprive  him  of  them,  'JOG.    See  Costs. 
where  woman   sues   for  slander   imputing    unchastity,  without 
special  damage,  8G1. 
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consolidation  of  actions  brou.cbt  by  same  plaintilf,  864. 
jnry  to  assess  'wbole  damages  in  one  sum,  id. 
sejjarate  verdict  against  each  defendant,  id. 
order  as  to  costs,  id. 
defence,  864. 

defences  raising  new  matter  shoubl  be  specially  pleaded,  id. 
in  action  for  imj^nting  criminal  offence,  defendant  may  contend 
■words  were  not  so  meant,  id. 
no  defence  that  words  were  spoken  carelessly  or  in  jest,  id. 
defendant  entitled  to  have  whole  publication  read,  id. 
money  cannot  be  paid  into  court  with  defence  denying  liability, 

74,  id. 
privileged  communication — absolute  privilege.  865. 
when  defamatory  communication  is  privileged,  id. 
words  sjjoken  by  member  of  parliament  in  his  place,  id. 
contained  in  a  petition  to  parliament,  /(/. 
words  judicially  used  by  judge,  though  not  hum  fide.,  id. 
or  by  a  magistrate,  id. 
or  by  a  coroner  at  inquisition,  id. 
so  libellous  words  in  a  military  report,  id. 
words  sjioken  or  affidavit  used  in  a  legal  proceeding,  id. 

between  witness  and   client  and  solicitor  in  preparing 

proof,  id. 
by  witness  before  commission  issued  by  bishop,  id.,  86G. 
used  by  counsel  or  a  solicitor  acting  as  advocate,  866. 
fair  and  accurate  contemporaneous  report  in  a  newspaper  of 
legal  proceedings  privileged,  id. 
]irivileged  communication  — qualified  privilege — evidence  to  rebut 
malice,  id. 
communication  bona  fide,  wliere  party  has  interest  or  duty,  id. 
though  duty  of  impt-rfect  obligation,  id. 
not  where  person  bona  fide  tliinks  t)nly  he  has  duty,  id. 

or  that  the  addressee  has  corresijonding  interest,  &c.,  id. 
judge  to  determine  whether  occasion  creates  privilege,  867. 

and  jury  whether  express  malice  is  proved,  id. 
if  no  evidence  of  express  malice,  judge  bound  to  direct 

verdict  for  defendant,  id. 
instances  of  privileged  communications,  id. 

speech  of  member  of  parliament  to  constituents,  iil. 
words  sjioken  bond  fide  to  obtain  redress,  867. 
speech  of  member  in  meeting  of  count}'  council,  868. 
communications  in  confidence,  id. 
character  of  servant,  given  bond  fide,  id. 
subsequent  statement  against  servant  when  privileged,  /(/. 
advice  to  persons  wlio  ask  or  have  a  riglit  to  expect  it,  /(/. 
charge  against  plaintitf  may  be  privileged  although  made 
before  a  stranger,  id.,  8(;!). 
aliter,  if  to  a  stranger  when  plaintift'  is  absent,  869. 
in-esence  of  reporters  whom  defendant  eaiinot  exclude  will 

not  destroy  privilege,  id. 
repetition  of  charge  to  ]iliiintiff' s  employer,  id. 
charge  against  ma.stcr  of  sliip  to  owner,  /'/. 
notice  of  bankrnptcy  given  by  s(jlieitor,  /(/..  870. 

though  dictated  to,  and  copied  by  clerks,  870. 
reports   of   auditors   of  joint-stock   comi)any,  prima    facie 

privileged,  id. 
rejily  may  be  made  through  same  medinm  as  attack,  id. 
moral  advice,  871. 

Words  si>oken  or  written  witli  tlie  view  of  investigating  fact 
in  which  party  is  interested,  id. 


Tu'ler.  \?,\?, 

UEFA.M  ATK  )\,  Al'TlOX    I'OIJ    -c<-;////m/',/. 
(li'tV-ncf     coulinueil. 

privileged  cottiniiinication — qualiSod  priviiego— oou//Hue<Z. 
iioti<M'  in  !i  iigiil  pnxM'iHliiiir  in  privilcgi.'d.  871. 
publiciition  <il'  iirocL'cilinjrri  of  f(jiirt  of  jiinticc  privileged  if 
sul)stimti;illy  fair  iiiid  corroot,  id.,  )S72. 
alilei;  if  pubiisiifd  miilicionHly,  872. 
privilege  cxtcndH   to  iiivcstiL'ations  of  a   pri-limiiiary 

cliaractiT  wlifri'  charge  dismissed,  871. 
or  final  decision  given  or  must  be  given,  id. 
where   inquiry   private,   or    no  jurisdiction,    no   privi- 
lege, id. 
court  lias  jurisdiction    to  consider  if  facts  make  out 

jurisdiction,  id. 
qiistre,  in  case  where  defendant  coramitted  for   trial, 

id.,  872. 
of  proceedings  on  coroner's  inquisition  held  not  privi- 
leged, S72. 

so  in  casi;  of  extra-judicial  commission,  id. 
register  of  county  court  judgments,  id. 
where  trial  lasts  several  days,  report  of  lach  day  jirivi- 
leged,  id. 
as  to  repfu^  of  judgment  without  evidence,  id. 
fair  and  accurate  contemi)oraneou8  report  of  legal  pro- 
ceedings in  ncw.spiipcrs  privileged,  S(i(j. 
t)f  proei'cdings  in  parliament.  871. 

or  before  a  jtarliamcntary  committee,  id. 
report  of  general  medical  council  of  n.moval  of  plaintiff's 

name  from  mtnlical  register,  872 
defendant  may  contend  writing  not  injurious,  id. 
fair  criticism,  id. 

falls  within  rule  of  qualified  privilege,  id. 

is  relevant  honest  comment,  not  mere  invective,  873. 

not  fair,  if  actuated  by  malice,  id. 
right  may  be  exercised  by  any  one,  /V7. 

writer    discussing    eomluct    fif    magistrates    dismissing    a 
charge,  id. 
and  commenting  on  evidence  given,  privileged,  id. 
.'<i'C)is,  arguing  from  extrinsic  facts,  /(/. 
on  proceedings  in  courts  of  justice  allowable,  id. 
soon  proceedings  in  i);irliaratiit,  id. 
so  of  matters  of  national  imi)nrtance,  873. 
no  privilege  in  making    false    charges  against  public 
officer,  /■(/. 
comments    on    legal    proceedings,   liability   for    mis-state- 
ment, id. 
criticism  on  a  literary  work  privileged,  iif. 

but  not  oliscrvations  pcrsdnall}'  slandcruus.  /</. 
or  if  it  mis-describe  work  criticised,  iil. 
privileged     where     object     to     correct     misrepresentation, 
&c.,  id. 
so  comments  on  quackery  and  puffery,  874. 
on  handbills  ami  placards,  id. 
on  ])ublic  entertainint'nts  and  actors,  id. 
on  petitions  presented  to  Parliament,  id. 
on  conduct  of  per.sons  at  public  meeting,  id. 
on  conduct  of  clergymen,  /(/. 
but  uot  on  the  manager  of  a  charity,  /</. 
qutere,  on  a  sermon,  id. 
jilaintiff's  position  and  character  must  be  of  general  inte- 
rest, id. 
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DEFAMATION,  ACTION  ^0^— continued. 
defence — continued. 

publication  in  newspapers  of  reports  of  public  meetings,  874. 

no  privilege  at  common  law  in  reporting- ex  pavfe  defamatory 
statements  at  vestry  meetings,  id. 
or  local  board,  id. 

or  commissioners  under  local  improvement  Act,  id. 
protection  given  by  51  &  52  V.  c.  64,  s.  4,  id. 

unless  defendant  has  refused  to  insert  explanation  by 
plaintiff,  875. 
publication  of  parliamentary  papers,  id. 

Stat.  3  &  4  V.  c.  9,  id. 
evidence  of  the  truth  of  the  libel  or  words,  id. 
must  be  pleaded  specially,  id. 

except  to  rebut  evidence  of  actual  malice,  876. 
how  proved,  875. 

evidence  of  conviction  insufficient,  id. 
a  felon  cannot  be  so  called  after  sentence  completed,  id. 
accord  and  satisfaction,  876. 
Statute  of  Limitations,  id. 
evidence  that  the  words  were  first  spoken  by  another,  id. 

in  general  no  defence  that  defendant  merely  heard  the  words 
as  rumour,  id. 
evidence  in  mitigation  of  damages,  id. 

no  denial  or  defence  necessary  as  to  damages,  id. 

where  defendant  does  not  plead  truth,  defendant  must  give 

notice  of  his  evidence  in  mitigation  of  damages,  id. 
whether  general  evidence  of  plaintitf's  bad  character  admis- 
sible, 877. 
whether  evidence  of  rumours  admissible,  id,. 
provocation  by  plaintiff  admitted  in  mitigation,  id. 
correctness  of  report  of  proceedings,  id. 
that  defendant  liad  copied  statement  from  newspaper,  id., 

878. 
stat.  6&7  V.  c.  96... 878. 

offer  of  apology  under  (s.  1),  id. 

in  action  against  newspaper,  publication  of  apology  and 

payment  into  court,  id. 
wlien  apology  sufficient,  id. 
damages,     how     a.ssessed,    when     defence     disproved, 

id. 
payment   into   court   cannot    be   treated   as   extra  the 
statute,  id. 
recovery  of  damages  by  plaintiff  for  similar  libel,  id. 
slander  of  title,  id.     See  Slander  of  Title. 

DEFAULT, 

judgment  l)y,  effect  of,  as  an  admission,  78. 
of  drawee,  &c.,  of  bill,  liow  proved,  377. 

DEFENCES, 

in  actions  on  simple  contracts,  058. 

rules   relating  thereto,  309,  id.  et  seq.      See  Rules  of  Supreme 
Court,  1S83. 
(•quitalile,  may  be  raised,  300,  307.     See  Judicature  Acts. 

in  actions  to  recover  possession  of  land  must  be  i)leaded  specially, 
lOO'i. 

DEGREE. 

of  doctor  of  laws  jirovcd  by  uiiivcrrtity  books,  852. 
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DELAY. 

ill  voya]L,'e,  when  a  discharfre  of  insurer,  4:i:>.     Sui,-  Iiuurattce. 
wlifii    it   uxonerutes   cliiirtercr   from   loiidiiif,'   Hliip,    KJS,   i<'A.     See 
Affreightmetit. 

DELIVKHY, 

of  deed,  liow  proved,  180.     See  Deed. 
when  preHumed,  139. 

what  eonstitutes  an  escrow,  /'/.,  139.     See  Esoroio. 
of  notice  of  dislionour,  proof  of,  391  et  eeq.     See  Notice  of  DUhonour 

of  Bill. 
of  solicitor's  bill,  501,  505.     See  Solicitor. 

of  goods,  when  sufiBcient  under  the  S.  of  G.  Act,  1893,  s.  4... 527 
et  seq. 
court  may  order  execution  to  issue  for  specific  poods,  549. 
symlxjlical,  what  amounts  to,  552. 
of  goods,  proof  of,  551.     See  Sale  of  Goods. 

to  carrier,  agent  or  servant,  552  et  seq.     Sec  Sale  nf  Goods. 

to  jiartner,  555  et  seq.     S(;e  Partner. 

to  unincorporated  mining  eomjiany,  501. 

to  members  of  inelioate  comjiany,  502. 

to  wife,  503  et  seq.     See  Wife. 

to  infant  (!hild,  507. 

to  overseer,  508. 

to  defendant  to  be  carried,  646.     See  Carrier. 

of  non-delivery  by  same,  647. 
in   pari,  when    it    defeats   stoppage   in  transitu.  989,  992. 
See  Stoppage  in  Transitu, 
of  notice  of  action,  1140,  1147.     See  Notice  of  Action. 

DELIVERY  OKDEll, 

when  equivalent  to  acceptance  of  goods  witliin  S.  of  G.  Act,  1893, 

8.  4... 531. 
fraudulently  altered,  effect  of  delivery  under,  972. 
when  it  divests  vendor's  rights  to  stop  in  transitu,  993. 
does  not  now  require  stamp,  225. 

DEMAND. 

particulars  of,  plaintiff  eonfined  to.  87.     Sec  Particulars  of  Demand. 
in  action  on  note  jiayable  on.  demand  need  not  he  proved,  414. 
Statute  of  Limitations  runs  from  date  of  note  payable  on,  081,  082. 
when  necessary  in  debt  for  double  value,  750. 
and  refusal,  when  evidence  of  conversion,  975.      See  Conversion  of 

Goods. 
by  one,  where  chattel  deposited  by  several  jointly  interested,  995. 
of  possession  in  ejectment  against  tenant  at  will,  1009. 
at  common  law,  in  ejectment  for  non-]payment  of  rent,  1026,  1027. 

may  be  dispensed  with  by  lease,  1027. 

wh(!n  disjieused  with  by  ('.  L.  P.  Act,  1852.  s.  210,  id. 
of  perusal  and  copy  of  warrant,  in  actions  against  constables.  &c., 

u:;:;.  1134. 

DEMISE. 

when  required  to  be  in  writing,  344.     See  Frauds.  Statute  uf ;  Lease. 

by  deed.  345.     See  Lease. 
proof  uf.  in  action  for  rent.  730.     See  Rent. 

for  double  value,  750.     See  Double    Wilue,  Action 
for. 
of  incorporeal  hereditament  must  be  by  deed.  730. 
covenant  for  quiet  enjoyment  imi)iied  in  word  "demise."  748. 
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bow  proved  in  ejectment  by  bandlord,  100!*. 

notice  to  produce  lease,  wlien  necessary,  id. 
wben  lease  oral,  id. 

from  year  to  year,  bow  proved,  1010.     See  Ejectment. 
wbat  instruments  amount  to  an  actual,  1012. 

words  of  present  demise,  or  words  conveying  a  rigbt  of  enjoy- 
ment, evidence  of  an  actual  demise,  id. 
aliter,  if  some  terms  of  tbe  tenancy  are  not  ascertained,  /(/. 
actual  demise  may  be  created  by  letters,  1013. 
rule  of  construction  wbere  ambiguity,  id. 
must  now  be  by  deed,  if  for  more   than  three  years,  from 
making,  id. 
but  instrumeut  void  as   lease  may  be  good   as   agree- 
ment. /(/. 
agreement   of    which    speciiic   performance   would   bo 
decreed,  same  as  lease,  1014. 
evidence  of,  on  denial  of  tenancy  of  plaintiff  in  replevin,  1082  ef  seq. 
See  Beplevin. 
in  action  by  landlord  auainst  sheriff  on  stat.  S  A.  c.  11... 
121S. 

DEMUERAGE, 

what  is,  464. 

how  calculated,  id.,  460. 

effect  of  clause  "  cliarterer's  liabililv   1o  cease,  when  .ship  loaded." 

467. 
when  payable  under  bill  of  lading  which  refers  to  charter-party,  470. 

DEMUREElt, 

now  abolished,  29.5. 
substituted  procedure,  id..  :510. 

DEXMAX'S  (LORD)  ACT, 

stat.  0  &  7  V.  c.  85... 163.     See  Table  of  Statutes. 

DKX0:\1IXATI0X  OF  STAMP, 

proper  to  be  used,  228. 

correction  of  wrong,  on  bills  of  exchange.  240. 

DEXOTING  STAMP.     See  Adjudication  Stamp. 
object  of  use  f)f,  227. 

requisite  to  render  counterparts  admissible  in  evidence,  255. 
except  counterparts  of  leases,  not  executed  by  lessor,  id. 

DENTISTS, 

cannot  sue  for  professional  services  unless  registered,  514. 

DEPEXDEXT  RELATIVE  REVOCATIOX, 

of  will,  doctrine  of,  exidained,  1055. 

DEPOSIT. 

recoverable  in  action  by  vendee,  32!).  330. 

j)roof  of  i)ayment  of,  331. 

interest  on,  not  in  general  recoverable,  id.,  332. 

auctioneer  not  liable  for  interest,  t)23. 
action  by  allottee  of  shares  to  recover,  (!07,  608. 

against  allottee  of  shares  t(p  recover,  93,  607,  608. 
willi  banker,  when  Statute  of  Limilalions  runs.  682. 
of  lease,  no  breacii  of  covenant  not  to  assign.  7:>1,  732. 


DKi'osrrioxs. 

nut  (vidriicc  of  |)C(li;iivc.  iiiiIcbh  ih-dvlmI  uliuiiile  Ici  liavr  bi-in  iiukIi-  hv 

rrliilioiiH,  47. 
(if  ])er8<)iiH  as  to  jiublif  ri;,'htrf,  wlicn  admiHHihli-,  ."»!.     Sue  Heur*uy. 
til"  witiu'SB,  not  eviilfiici-  as  admissious  a^raiimt  i)arfy  merely  bemuse 

lu!  did  not  cross-examine  or  contradict,  G4. 
of  third  person,  evidence  as  admissions  af,'ainst  jiarty  ulilainin;:  and 

nsinjr  tiiem,  (Jf). 
jirimary  evitlence  of  same  facts  against  same  parly.  I  14. 
otlice  copies,  when  evidence,  97,  114,  11;"). 
examined  copies,  when  evidence,  97,  9lS,  114,  113. 

when  admissible  for  cro.ss-examiuation  of  deponent, 
17S  et  8eq. 
in  Chancery,  proof,  114. 

when  iniidmissil)le.  without  proof  of  bill  and  answer,  /</. 

unless  bill  and  answer  losl,  /(/. 

or  if  offered  men  Iv  as  an  admission,  or  to  contradict  witness, 

when  admissible  without  proof  of  answer,  id. 

on  bill  to  perpetuate,  or  to  examine  tie  bene  e««e.  inadmi.ssibli! 

without  proof  of  inability  of  witness  to  attend,  /(/. 
answers  to  interrogatories,  115.     See  Inter logatoiieK. 
before   court   of    summary  jurisdiction,   copii's   of,   liow   obtainable, 

118,883. 
proof  bv  aflidavil  or  in  lieu  of  oral  evidence,  under  J.  Acts,  185. 
may  be  ordered  by  judge,  as  to  particular  facts,  id. 

unless  oi)posite  party  demand  cross-examination,  id. 
evidence  taken  in  another  matter  may  be  used  on  notice,  /(/. 
poAver  of  judge  to  or(h'r  depositions  to  be  taken  by  any  oflieer,  /</. 

to  empower  i)arties  to  give  them  in  evidence.  /(/. 
proved  at  trial  by  office  eojiies,  18(!. 
after  proof  of  order,  id. 

and  i>r  inability  of  witness  to  atleuil  at  trial.  /'/. 
wliat  is  sufficient  evidence  of  this,  187. 
must  nut  lie  sworn  before  solicitor  of  partv  using.  Iiis  partner  or 

clerk,  ISO. 
cannot  be  read  where  ero.ss-examination  desired,  /'/. 

unless  witness  cannot  be  found,  /(/. 
by  consent  of  parties.  /</. 

consent  must  be  formal  and  in  writing.  187. 
jiraetici — time  for  tiling.  lS(i. 

plaint  irt' may  use  confirmatory  affidavits  in  rejdy.  187. 
affiilavits   may   be   supplemented  by  oral    evidence    unless 
otherwise  agreed.  /(/. 
taken  under  commission,  under  repealed  stat.  1  W.  4,  c.  'l'l...iJ. 
commission,  rule,  or  order  must  be  proved,  /</. 
whole  must  be  read.  /(/. 

answers  to  illegal  questions,  may  be  objected  to,  id.,  188. 
irregularity  no  ground  for  an  I'xception  at  trial,  188. 
provided  other  side  luid  notice  of  execution,  /(/. 
presumjition    that   commission    was   taken    in   conformity    with 

directions,  ■/'/. 
if  order  irregular,  objection  may  be  waived,  188. 
cannot  emlxxlv  l>v  reference,  former  dejiosition  of  witness,  /(/. 
taken  before  a  Ihi'tisli  eonsnl.  &e..  abroad,  in  nlafion  to  same  subjcct- 

matti'r.  admissible.  202. 
where  examination  as  to  lost  documents,  loss  must  be  proved  ;il  trial. 

115. 
effect  of,  in  other  suits.  2111  et  seq. 

evidence  between  same  parties,  or  their  jjrivies.  if  witness  dead, 
&c..  201. 
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eifect  of.  in  other  suits — continued. 

evidence    between   third   parties,   in   questions   where   liearsay 

wouhl  be  evidence,  201. 
between  third  parties,  evidence  to  contradict  witness,  id. 
used  by  party  in  another  action,  evidence  against  him,  id.,  202. 
voluntary,  admission  of  party  making,  202. 
of  witnesses  under  Bky.  Act.  1883,  s.  136,  id. 

DEPUTATIONS, 

entry  of,  in  books  of  clerk  of  the  peace,  admissible,  213. 

DESCENT, 

course  of,  in  a  manor.  ]iroved  by  ancient  customal.  210. 

proof  of,  in  action  for  recovery  of  land  by  heir,  1037.     See  Heir. 

between  brothers  no  longer  immediate,  id. 

heir  now  takes  land  devised,  by  devise,  not  by  descent,  1049. 

customary  modes  (if  descent  cease  after  enfrancliisement.  105(j. 

evidence  on  defence  of  rien»  per  descent  in  action  against  heir,  11(37. 

DESCKIPTION, 

mere  words  of,  in  a  deed,  mav  be  contradicted  bv  parol,  20. 

of  assignor  of  a  bill  of  sale  in  affidavit,  1194,  1195.  1205,  120G.     See 

Bill  of  Sale. 
of  attesting  witness,  id.     See  Bill  of  Sale. 

DESTRUCTION, 

of  document,  renders  secondary  evidence  admissible,  4  et  seq. 
of  property  by  defendant  is  a  conversion,  968,  974,  979. 

DETAINER, 

proof  of,  satisfies  allegation  of  arrest,  921,  922. 

DETENTION  OF  GOODS,  ACTION  FOR, 

sufficient  for  plaintiff  to  show  that  he  is  entitled  to  possession  of 

goods  wrongfully  withheld  by  defendant,  995. 
lies  where  bailee  has  negligently  lost  chattel,  id. 

but  not  where  casual  finder  of  article  afterwards  loses  it,  id. 
a  refusal  to  deliver  to  one  only,  where  chattel  deposited  by  several 

jointly  interested,  will  not  entitle  him  to  maintain,  id. 
lies  for  detention  of  specific  coins,  id. 
loss  where  a  defence,  id. 
property  or  possession,  of  plaintiff,  id. 
legal  owner  of  estate  to  sue  for  title  deeds,  id. 
any  person  interested  can  rctnin  deeds,  id. 

as  tenant  for  life  against  remainderman,  id. 

reversioner  after  death  of  tenant  for  life.  /(/. 

so  stranger  with  whom  lawfully  bailed  for  safe  custody.  996. 

unless  interests  subject  to  different  agreement,  id. 
where  equitable  d('posit.  detinue  does  not  lie  till  payment,  id. 
receiver  may  recover  letters  from  writer,  id. 
sender  may  recover  a  half  bank-note  from  receiver,  id. 
damages,  995. 

in  general  merely  nominal,  id. 

special,  may  be  recovered  if  laid,  id. 

where  separate  par('<'lH  of  goods,  id. 
specific  delivery  of  article  may  be  ordered,  997. 

I)rovi(Ud  its  value  has  been  assessed,  /'/. 

whetluT  just  allowances  are  to  be  made.  id. 
founded  on  tort,  within  (bounty  Courts  Act,  188S,  s.  166. ..303.  id. 
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DETEN'J  ION  UK  (iOODtS,  ALTImN    VOii -couliuntd. 
dcfLncu,  'Ml. 

loavo  and  licence,  id. 

illcfrality.  id. 
Statute  of  LiinitiitionH,  id. 

winii  ii  bcf^ins  to  run,  id.,  '.t'J.S. 

DKTKHMINATloy, 

of  term,  pr(M)f  of,  in  action  for  double  viiluc,  ToO. 

of  prosecution,  proof  of,  in  action  for  malicious  prosecution,  881. 

of  suit  in  action  for  malicious  arrest,  889. 

of  will,  in  ejectment  by  landlord,  in09,  1010. 

DETINUE.     See  Detention  of  Goodi',  Actiinifor. 

DEVASTAVIT. 

evidence  against  executor  in  action  suggesting,  1166.     Sec  Executor 
and  Administrator. 

DEVIATION, 

what  amounts  to,  in  actions  on  policies  of  insurance,  432,  433.     See 

Tu  fit  ranee. 
from  voyafje  avoids  exception  in  bill  of  lading,  474. 
from  special  contract,  effect  of.  .'iSI. 
as  to  right  to  deviate  from  foundrous  or  obstructed  highway,  942. 

DEVISE.     See  Devisee. 

whether  a  breach  of  covenant  not  to  assign.  732. 

when  legal  estate  jmsse.s  b}^  1001,  1(102.     See  Rirormj  af  Land. 

of  trust  or  mortgage  estates  is  now  ineffectual,  lOGl. 

DEVISEE. 

in  trust  when  he  takes  the  legal  estate.  1001,  1002.    See  Recovery  of 

Lanil. 
when  he  may  give  notice  to  quit,  under  s]iecial  proviso,  1017. 
evidence  in  action  for  recovery  of  land  by  ilevisee  of  freehold  interest, 

lOl'.t.  10;-).").     i>ee  liecocery  of  Land. 
of  leasehold  interest.  1055.     See  Re- 
covery of  Land. 
of  copyhold,  1056.     See   Recovery  of 
Land. 
of  freeholds  takes  only  on  assent  of  executor,  where  testator  died  after 
Dec.  31st.  1897...  10.5.-).  lOGl. 
.«("»>•,  as  to  copyhold.s.  id. 
xemhli ,  all  the  execiitors  must  assent,  1055. 
unadmitted,  of  copyhohhs.  may  devise,  1056. 
actions  against,  1167.     See  Heir. 
liability  of,  under  stat.  11  G.  4  &  1  \V.  4,  c.  47... /d.,  1168. 

DIRECTION, 

of  bill,  variance  in,  .359. 
of  letter  containing  notices  of  dishonour,  384. 
of  allotment  of  shares,  IKX). 

DIKECTOKS.     See  Joint  Stock  Cmnpany. 

admissions  of,  evidence  against  companies,  61',  70. 
when  may  accept  bills,  MHO. 

not  j)ersonallv    liaMe   on    Mil   or   note   on    "account  of  company," 
414. 
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liable  for  breach  of  warranty  of  authority,  where  eompauy  could  not 
issue  bills,  49-1. 
for  consideration  received  from  jjromoter,  603. 
but  not  for  profit  on  sale  to  company,  id. 
improperly  obtaining  shares  of  company,  id.,  GOi. 
of  inchoate  company,  liability  of,  562,  563. 
when  protected  by  Trustee  Act,  1888,  s.  8,  for  loss  of   companies' 

property,  680,  683. 
liability  on  prospectus,  under  Directors'    Liability   Act,  1890. ..846. 
See  Deceit,  Action  for. 
under  Cos.  Act,  1900,  s.  10.. .847. 
fraud  of,  when  defence  to  action  for  call,  1107,  1108. 

DIRECTOR'S  LIABILITY  ACT,   1890,  53  &  54  V.  c.  64... 846.     Sec 
Deceit,  Action  for. 

DISABILITY, 

what  amounts  to,  under  Stat,  of  Limitations,  683,  721.     See  Entry, 

Bight  of ;  Limitation",  Statute  of. 
of  persons  under  Prescription  Act,  823,  830. 

DISCLAIMER, 

dispensing  with  notice  to  quit,  when,  1023,  et  seq.   Sec  Notice  to  Quit. 
by  devisee,  of  freehold  interest,  1050.     See  Ejectment. 

DISCONTINUANCE, 

of  action,  or  defence,  291. 

not  in  general  allowed,  without  leave  of  judge,  id. 
except  with  written  consent  of  opposite  party,  /(7. 
plaintiff  cannot  now  elect  to  be  non-suit,  id. 
rule  for,  sufficient  proof  of  termination  of  suit  in  case  of  maliciou.s 

arrest,  889. 
whether  evidence  of  want  of  probable  cause,  or  of  malice,  id.,  890. 
entry  upon  lands  not  defeated  by,  1069. 

DISCOVERY. 

costs  of,  order  for,  304. 

DISHONOUR.     See  Notice  of  Dishonour. 

DISMISSAL, 

wrongful  action  for,  515.     See  Servant. 

certificate  of,  of  complaint  in  actions  for  assault,  917.     See  Assaidl. 

DISSEISIN, 

disseisee  re-entering  revests  estate  ab  initio,  931. 

DISSENTERS, 

loss  of  membership  with  society  of,  no  temporal  damage,  863. 
marriages  of,  1041.     See  Marriage. 

DISSENTERS'  MEETL\(MI()USi:, 

proof  of  registration  of,  for  marriagcB,  127. 

register  of  ceremonies  at.  how  far  admissil)le  in  evidence,  218. 
of  marriages  under  thi;  Blarriage  Act,  1898,  id. 
marriages  in,  1041.     Sec  Marriage. 

DisTAX(;i:. 

in  covenant  in  restraint  i''!  trade  to  be  nieasiued  as  crow  Hies,  672. 
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DIS'I'RKSS.     Sic  Kxi-e»»ive  Distiexi' ;  Illignl  /'i'lrc-H  ;  LrrKjnhir  Diftret^. 
wlicn  a  difencc  in  use  and  occii]iali(ni,  :!t  1. 
what  uoiiHtituli-8  a.  8'j:i,  8!tl. 
was  nicrrly  a  jilcil^rc  at  commnii  law.  Siiri. 

law  altiTcd  liy  '1  \V.  &  :\I.  h.'ms.  I.  c  ."i   lil..  SOC. 
sheriff  no  lon^rn-  assists  at,  S'.m;. 

nor  ('(iMstabii',  cxiM-pt  wiicreirnudsfiaudnNiitly  rciuovrd,  »>/.,  1 081. 
appraiser  imt  now  sworn.  8!)li. 
modification  by  .")l  &  :>2  V.  c.  21.  /'/. 

a)>|iraiscincnt  not  ncci'ssary  iinhss  required  in  wrilinp:  (b.  .5),  />/. 
tenant  may  require  goods  to  be  remuveil  for  sale  at  auction, &c..  /V/. 
live  days  before  sale  to  be  extended  to  \'^  on  request  of  tenant 

!ind  •,'ivinj;  security  for  extra  costs  (s.  (j),  id. 
L.  (".  may  make  rules  as  to  fees,  &c.  (s.  8),  Id. 

rnles  made  tliei-ennder.  id. 
baililt'and  not  landlord  entitled  to  pereenta^'e,  /(/. 
bailiti'raust  be  authorized  by  county  court  jud.tre  (s.  7),  9U1. 
rules  as  to  authorization,  /</. 
in  respect  of  holdinj,'s  under   iG  &  47   \'.  e.  iJl...S'J:!.     See  Excessive 

Diittrvus ;  Illnial  Distress. 
where  to  be  impounded,  8!^7. 

sale  of,  when  wron-ful  after  tender  of  rent,  !»80,  1088,  IUS1». 
landlonl  liable  if  jiri viiei,'ed  '.--oods  taken,  903.     See  Uleijal  Distress. 
defence  of.  "not  iruilty  by  statute"  allowed,  semble,  895,'  899,  908. 

what  admissible  in  evidence  theri  iiiidiT,  /(/. 
j^oods  of  third  jierson  taken  hut  not  sold  mav  be  returned  to  tenant. 

972,  97!!. 
when  a  waiver  (jf  notice  to  quit,  1022,  102:!, 
ju-oof  of  no  suflBcient.  on   premises  demised,  to  show  forfeiture,  1(127. 

1028. 
when  a  waiver  of  forfeiture  of  lease,  10o2,  103o. 
after  expiration  of  lease,  1081.     See  llepJevin. 
on  goods  fraudulently  removed.  /'/.,  10f<2.     See  llepUrin. 
by  joint-tenant  or  coparcener.  lOSC. 
by  tenant  in  common,  id. 

by  lessor  who  has  mortgaged  his  reversion.  1087. 
serus.  where  mortgagee  has  appointed  a  receiver,  id. 
by    person    having   authority   from   another,    but    alleging  right  in 

himself,  id. 
tender  of  rent  to  man  left  in  possession  insuflicient.  1089.    Sec  Tender. 

DISTRIimTIOX. 

of  estat('  of  deceased,  course  of,  IKJd  ef  seq. 

DlSTWrcT  REGISTIIV, 

writs  and  documents,  &c..  of,  proved  by  seal  of.  SO. 

DISTURBANCE. 

tortious,  by  stranger,  no  breacii  of  covenant  for  quiet  enjoymcut,  71."). 

DITCH, 

presumption  as  to  owuersliij)  of,  9:)4.  9:i5. 

DIVOKCK. 

effect  of,  on  liability  <if  husband  for  debts  of  wife,  .")G(j.     See   U'ij'r. 

on  liability  of  wife.  1171.     See  Wife. 
when  English  marriage  is  affected  by  foreign  or  Indian,  lOJS. 

DIVOIU'E  COUKT. 

jurisdiction  of,  now  vested  in  the  High  Court  of  Justice.  117. 
old  forms  of  i)roceeding8  retained,  id. 
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DIVORCE  COURT— confmuerf. 

proof  of  proceedings  iu,  116,  117. 
effect  of  sentence  in, 1 202,  203. 

verdict  in,  not  evidence  inter  alios  where  no  decree,  203. 
no  action  lies  for  arrears  of  alimony  due  under  decree  of,  Add.,  203. 

DOCK  WARRANT, 
stamp  on,  276. 

in  trover  for,  when  pledged,  what  damages  recoverable,  979. 
indorsement  of.   for   value,  defeats   right  of  stoppage   in   transitu 
993,  994. 

DOCTOR  OF  LAW^, 

proof  of  being,  by  books  of  university,  852. 

DOCTOR  OF  PHYSIC.     See  Physician. 

DOCUMENTARY  EVIDENCE  ACTS,  8   &   9   V.  c.  113,  14  &  15  V. 
c.  99,  31  &  32  V.  c.  37.    See  Table  of  Statutes. 

DOCUMENTS.     See  State. 
proof  of,  4,  96. 

by  copies,  14,  15,  96  et  seq.     See  Copy. 
loss  of,  5  et  seq.     See  Secondary  Evidence. 
production  of,  7  et  seq.,  156  et  seq.     See  Notice  to  produce  ;  Subpoena. 
when  privileged  from  production,  156  et  seq.     See  Subpoena. 
oral  evidence  to  explain  or  add  to,  15  et  seq.     Sec  Oral  Evidence. 
admission  of  the  contents  of,  63,  64.     See  Admissions. 
signature  of  judges  of  superior  courts  to  official,  judicially  noticed, 

81. 
proof  and  eflfect  of  particular,  105  et  seq.,  191  et  seq.     Sec  Table  of 

Contents,  and  several  titles  in  Index, 
merchant  shipping,  how  proved.  131. 

effect  of,  218. 
inspection  of,  at  Nisi  Prius  by  witness,  176,  177. 

by  opposite  counsel,  181. 
of  title  to  goods,  effect  of  i)ledge  of,  956  et  seq.     See  Conversion  of 
Goods. 

DOG, 

admission  by  company's  servants  as  to  ferocious  habits  of,  70. 
objection  of  innkeeper  to  receive  guest  accompanied  by,  657. 
liability  of  owner  for  damage  done  by,  789.     Sec  Negligence. 
Dogs  Act,  190(5,  6  E.  7,  c.  32.. .791. 

scienter,  immaterial  in  case  of  cattle  (sect.  1),  id. 
who  is  to  be  deemed  owner  of  dog,  id. 
what  animals  "  cattle  "  includes  (sect.  7),  /'/. 
for  trespass  by,  937. 

DOMESDAY  BOOK, 
when  admissible,  197. 

DOMICIL, 

law  of  country  of,  regulates  law  of  marriage,  as  regards   personal 
capacity,  1038. 

and  of  divorce,  1048. 

DORMANT  PARTNER.     See  Fartner. 

DOUBLE  RENT,  ACTION  FOR, 
Stat.  11  G.  2,  c.  19...7.')2. 

notice  need  not  be  in  writing.  /(/. 

must  givt;  a  lixt'il  time  for  quitting,  id. 
statute  only  applies  when  tenant  can  give  notice,  /(/. 
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nOUIJLK  RENT.  AC'ITON  ¥0\\—coutinu-d. 
Bdit.  11  (t.  2,  c.  19 — continiteiJ. 

Hi'tuiH  to  Wr  :i;,'iiiii.st  weekly  teimnt,  7.12. 
action  not  in  the  imture  of  ii  peimlty,  /»/. 

DOUBLE  VALUE,  ACTION    Knj;. 
Stat,  t  G.  2,  c.  2S...7O0. 

pnxjf  of  tlio  demisi',  /'/. 

weekly  teiiiuit  lint  lialilc  to  llii-s  action,  /(/. 
proof  of  (Icterminiitioii  of  term,  iuul  of  the  demand,  id. 
if  by  notice  to  quit,  no  demainl  necessary,  id. 

notice  to  quit  must  he  in  writin;r,  /'/. 
where  tenant  holds  over  after  determination  of  term  certain,  id. 
where  demand  necessary,  doulile   value  recoverable  only  from 

time  of  demand,  /'/. 
receiver  appointed  by  Court  of  Chancery  may  make  demand, 
id.,  7oL 
so  af^'cnt  of  cestui  que  trust,  751. 
proof  of  the  value,  id. 
defence,  id. 

effect  of  pleadin,;;  "not  s^'uilty  by  statute,"  id. 
waiver  of  notice  to  quit  or  demand,  id. 
need  not  be  specially  pleaded,  id. 
recovery  in  ejectment  no  waiver,  /(/. 

tenant  holdini,'  over,  under  claim  of  right,  not  within  statute,  id. 
in  action  against  co-tenant,  id. 
Statute  of  Limitations,  702. 

DRAFT.     See  Cheque. 

DRAWEE.     See  Presentment. 

of  liill.  presentment  to,  for  acceptance,  :!7<i  et  seq. 

default  of  accel)taiice  by,  .'177,  -wS. 

Dl.'AWKK, 

of  bill,  action  by,  agaiust  acceptor,  375.     See  Bill  of  Exchange. 

action   against,  liy  payee   or   indorsee,  id.  et  seq.     See  Bill  of 

Exchange. 
when    discharged    by    non-presentment,    37C,    377,   378.      See 
Presentment. 
of  cheque,  action  by  payee,  bearer,  or  indorsee  against.  4(l7.     See 
CJieque. 

DRUGGIST, 

not  witiiin  the  INIedical  Act,  513. 

but  if  prescribing  must  show  registration,  id. 

URUXKENNESS.     See  Intoxication. 

DUPLICATE, 

original  notice,  3,  8,  14. 

admissible  without  notice  to  produce.  7.  8,  1  i;!."i. 

instrument,  stamp  on,  25"). 

unstamped,  wiiether  admissible  to  refresh  witness's  mind.  2,"3, 
2r).-). 

DURATION'.     SeeZ)ea//i;  (lestation;  Presimptinn. 

DURESS, 

money  obtained  bv,  recoverable  in  action  for  monev  had  and  received, 

GUk  1223. 
avoiels  will.  m.M).  10.'. I. 
K. — Vol,.   II.  BR 
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EARNEST, 

■what  amounts  to.  531.     Sef  Sule  of  floods. 

EASEMENT, 

presumption  of  rig-ht  to,  o9.     See  Presumption. 
riglit  of  adjacent  houses  to  mutual  supijort,  813. 
ri.uht  of  surface  land,  to  lateral  and  underground  support,  812  et  seq. 
under  the  liailway  Clauses  Consolidation  Act,  1845. ..815. 
to  light  and  air,  816  et  seq.     See  Lights. 

how  lost,  820.     See  Liglitx. 
of  way,  how  proved,  825  et  seq.     See  JVay. 
of  water,  837  et  seq.     Sec  Watercourse. 
to  pew,  842.     See  Peic. 

ECCLESIASTICAL  COMMISSIONERS, 

leases  and  documents  deposited  with,  proved  by  certified  copy,  99. 

ECCLESIASTICAL  CORPORATION, 

leases  and  exchanges  of,  proved  by  certified  cojjy,  98. 
within  what  time  rents,  &c.,  are  recoverable,  1069. 

ECCLESIASTICAL  COURTS, 

how  far  limits  of  jurisdiction  of,  noticed  judicially,  83. 

proceedings  of,  how  proved,  116. 

jurisdiction  of,  in  divorce  and  probate,  transferred  to  High  Court  of 

Justice,  id.,  117. 
sentences  in,  effect  of,  202,  203. 

conclusive  where  jurisdiction  exclusive,  id. 

probate  granted  by,  conclusive  till  revoked,  203. 

letters  of  administration  granted  by,  not  evidence  of  matters  of 

inference,  204. 
revocation  of  letters  of  administration  may  be  shown,  id. 

or  that  seal  is  forged,  id. 
want  of  jurisdiction  to  grant  probate  cannot  be  shown,  1148. 

EFFECTS, 

when  want  of,  will  excuse  notice  of  dishonour,  388.     Sec  Notice  of 
Dishonour. 

EJECTMENT.     See  Jlecovenj  of  Land. 

ELEGIT, 

proved  by  copy  of  judgment  roll,  110,  111. 

evidence  in  action  for  recovery  of  land  by  tenant  by  elegit,  1059. 
proof  of  tlie  judgment,  id. 

of  tiic  elegit,  issued  upon  it,  id. 

of  the  inquisition  and  return,  whicli  must  be  filed,  id. 
Land  Charges  Act,  1900,  63  &  64  V.  c.  26...  1060. 

judgment,  &c.,  not  cliarge  on  laud,  &c.,  unless  writ  reuistered, 
s.  2  (1),  id. 
registration  to  be  renewed  every  5  years,  id. 
order  for  receiver  is  equivalent  to  execution,  id. 
may  be  made  though  no  cJeriit  issued,  id. 
where  sheriff's  vendee  is  j)laintiff  who  issued  fi.  fa.,  id. 
sale  by  sheriff  witliout  written  assignment  passes  no  property,  /(?. 
sheriff  does  not  now  seize  debtor's  goods  under,  965,  1221. 

ELOPEMENT, 

husband  not  liable  for  debts  of  wife  contracted  after,  5G6.     See  Wife. 

emi{Le:\ients, 

certain  teiiiinls  to  liold  to  end  of  current  year  in  lieu  of,  336. 
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i;.Ml'l.UYKl;s'   I.IAHII.IIV  ACT,  ISHd. 
4;!  A:  44  V.  o.  42,..«04. 

f'lilarjrcH  liability  of  inaHtors  to  Hcrvanta,  id. 

nctiiiii  to  Im-  brotij^ht  in  County  Court,  Init  inny  bf;  rfiuovfd  (s.  G),  id. 

drflnilionsof  the  cxpnHHionH  "  employir  "  and  "  workman  "  (h.  8),  id. 

\vliftli<r  a  workman,  depends  on  liis  real  and  subHtantial  buHiut-HH,  /'/. 

altlion;;ii  in-  may  liavc  to  cmjdoy  workmen  under  iiini,  H(i5. 

incdudes  defendant's  carter,  8(11. 

driver  of  motor  omnibus,  who  does  repairs,  805. 
does  not  include  a  seaman  or  apprentice,  &c.,  804. 
nor  a  grocer's  assistant,  id. 

nor  an  omnibus  conductor,  or  driver  of  tramcar,  805. 
or  guard  of  a  goods  train, /d. 
nor  a  person  emjiloyed  as  inventor,  id. 
nor  man  employed  Ijy  sub-contractor  to  defendant,  id. 
cases  in  wliicli  em[iloyeris  liable  for  negligence  undc^r  Act,  (s.  1),  id. 
workman  may  contract  himself  out  of  the  Act,  id. 
in  such  case  widow  cannot  sue,  id. 
contributory  negligence  of  workman  a  defence,  id. 
so  where  he  voluntarily  undertakes  it  knowing  danger,  id. 

xuiless  accident  arose  from  employer's  neglect  of  statutory 

precaution,  id. 
as  to  meaning  of"  voluntarily,"  798,  799,  801. 
'•  defect  of  condition  in  ways  "  (s.  1  (1)),  &c.,  must  be  permanent, 

SCO. 
H.  1  (1)  includes  dangerous  raacliine  with  guard  removed,  id. 
so  a  machine  unfit  for  purpose,  or  broken  down,  id. 
or  dangerous  to  other  workmen,  id. 
works  in  course  of  construction  not  within  h.  1  (I),  id. 
gecus.  where  in  course  of  demolition  of  a  building,  id. 
]dant,  includes  a  horse,  and  vice  is  a  defect  tlierein,  id. 
there  must  be  defect  implying  negligence,  id. 
under  s.  1  (3),  injury  must  be  from  negligence,  and  plaintift' con- 
forming to  order.s,  id. 
direction  in  s.  1  (o)  may  be  inferred  from  previous  coiuluct,  id. 
ganger  working  with  gang  not  within  s.  1  (:i),  id. 
nor  person  wlio  only  tells  nun  wli;it  work  to  do,  id. 
who  is  "  in  contnd  of  the  points,"  or  ''of  the  train,"  s.  1  (5),  id. 
"railway  "  (s.  1  (a))  includes  temporary  railroad,  id.,  8(17. 
cases  in  which  workman  notentith'd  to  recover  (s.  '1),  id. 

employer  placing  insufficient  ladder,  is  liable  within  s.  2(1)),  id. 
employer  employing  c<imi)et(Mit  contractor  to  8ui)ply  plant  not 

liable,  id. 
i-inployer  exonerated,  thougli  contributory  negligence  not  sncii  as 

would  amount  to  defence  at  common  law,  id. 
sect.  2  (3)  does  not  extend  liability  beyond  (ss.  1  and  2(1)).  id. 
definition  of  "  person    havini;-   superintendence   entrusted   to  him " 
(s.  8),  id. 
employer   liable    if  such    person    voluntarily  assist    in    manual 

labour,  id. 
man  guiding  crane  by  guy  rope,  and  giving  directions  to  hoist, 

not  within  ss.  1  (2),  S,  id. 
nor  ganger  of  gang  of  labourers  working  with  gang,  id. 
compensation  limited  by  workman's  earnings  (s.  3),  id.,  808. 
penalty  i)aid  to  workman  to  be  deducted  (s.  .")),  808. 
prospective  earnings  excluded  (s.  (J),  id. 
notice  of  injury  must  be  given,  (s.  4),  id. 

excejit  in  case  of  death,  and  reasonable  excuse,  id. 

form  of  (s.  7),  id. 

how  to  be  served,  /(/. 

not  to  be  invalid  by  reason  of  defect,  /</. 

bb2 
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EMPLOYERS'  LIABILITY  ACT.  \^m— continued. 
notice  of  injury  must  be  giyen^continued. 
must  be  in  writing,  808. 

and  contain  all  particulars  required  by  s.  7,  «V/. 
may  refer  to  particulars  in  another  writing,  id. 
what  notices  arc  defective  only,  id. 

ENCROACHMENT, 

made  on  adjoining  land  bv  tenant  durinc:  term,  presumption  as  to, 
1007. 

ENDOWMENT, 

of  vicarage,  episcopal  register  evidence  of,  215. 

ENGINE.     See  Locomotive. 

ENGRAVING, 

evidence  that  photograph  is  copy  of  picture,  2,  3. 

ENLARGEMENT  OF  TIME, 

proof  of,  in  action  on  award,  498.     See  Aioard. 

ENROLMENT, 

proved  by  indorsement  of  proper  officer,  141. 
of  bargain  and  sale,  id. 
date  of,  indorsed  by  clerk,  conclusive,  id. 
of  crown  grants,  id. 

ENTRY, 

ill  books,  proof  and  etiect  of,  44,  122,  211  etseq.     See  Hearsay;  Public 
Boohs. 

use  of  to  refresh  memory  of  witness,  176,  177.     See  ]Vitness. 
lessee  liable  in  debt  for  rent  before,  o36. 

cannot  maintain  ejectment  before,  1005. 
of  disseisee,  heir  or  administrator,  relates  back,  081. 

ENTRY,  RIGHT  OF.     See  Becovery  of  Land. 

fiir  condition  broken  cannot  be  disposed  of  by  deed,  102(1. 

but  may  be  devised  by  will,  1  V.  c.  26,  s.  3,  iiL 
when  barred  by  Stats,  of  Limitations,  1063. 
Keal  rrojieity  Limitation  Act,  183:'.,  3  &  4  W.  4.  c.  27,  id. 
effect  of  tlie  statute,  id.,  1()G4. 
interju'ctatioii  clause  (s.  I),  1064. 

meaning  of  compositions,  1061. 
11(1  land  or  rent  to  be  recovered  but  within  12  years  after  right 
of  action  accrued  (R.  V.  L.  Act,  1874,  s.  1),  1064. 
rent  moans  rent-charges,  &c.,  not  rent  reserved  on  demise, 

1070. 
tithe  between  tithe   owner  and   occupier  not   within   Act, 

which  relates  to  estate  in  the  tithes,  1071. 
annual   payment   due   to    lay   proprietor   in  lieu  of   tithes 

within  ss.  1,  2,  /(/. 
rent-charge  created  by   will  must  be  enforced  within    12 

years,  id. 
quit  rent,  &c.,  barred  after  12  years  from  last  jjayment,  id. 
semble,  sect.  2  barred  tenants  in  tail,  id. 
unless  estate  created  by  statute,  id. 
runs  against  lord  of  manor,  after  proclamations  for  heir,  id. 
application  of,  as  to  heriots,  id. 
when  right  shall  be  deemed  to  have  accrued  (s.  3),  1064. 

doctrine  of  non-adverse  possession  done  away  witli,  1070. 
estate  extint^uished  but  not  transferred,  id. 
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liiiil  I'nipiTty  l.itnilatioii  Act,  18;{:>,  '.'>  &   i  AV.   1,  c.  27 — eonlimud. 
when  rijjlit  sliiiU  be  dfjcmcd  to  Imve  accrued — nintiiiueil. 
re-entry  no  longer  op(  rates  as  a  remitter.  1070. 
HO  ackno\vl<tl;,'mi'iit  will  affect  title  acciiiircil  uinlir  Act,  Id. 
who  entitled  to  ijstate  when  successive  occupation  durin;; 

the  12  yeur.s,  id. 
inchoate  riirlit  acquired  by  occupation  for  less  than  12  years, 

heritabl(3  and  divisible,  /'/. 
effect  of  surrender  of  lease  by  lessee,  barred  by  statute,  iil. 
two  persons  acquire  title  as  joint  tenants,  id. 
applies  t"  land  vested  in  corporation,  who  by  statute  may 

not  sell  it.  id. 
discontinuance  of  iiossessiou    means  abandcmment    Ijv  one 
entitled.  1071. 
thoiiLcli  unaware  iiossession  taken  by  another.  /(/. 
where  second  person  abandons  within  12  years,  id. 
not  occa.sioned  b)'  acts  of  user  consistent  with  owner's 

user,  id. 
surface  of  land  above  tunnel,  id. 

where  acts  equivocal,  intention  of  them  important,  id. 
effect  of  inscription  on  boundary  wall,  id. 
encroachments    by    boughs,    &c.,    of    trees    do    not    give 

right,  /'/. 
possession  of  surface,  prima  facie  that  of  minerals.  /-/. 
when  tenant  takes  pos.si'ssion  under  void  lease,  id. 
lessor  may  recover  within   l'_'  years  from  determination  <jf 
lease,  /'/. 
unless  rent  lias  been  wrongfully  received   by  another 

within  8.  It,  id. 
in  case  of  surrender  of  lease,  iil. 
when  cestui  que  frunt  in  possession,  iil. 

foreclosure  action  on  equitable  charge  on  contingent  rever- 
sionary interest,  107:>. 
construction  of  proviso  as  to  person  last  entitled,  id. 
freehold  reversion  on  lease,  not  a  "  future  estate,  &c.,"  iil. 
father  taking  possession  of  land  of  infant  son,  id. 
when  advantage  of  forfeiture  is  not  taken  by  remainderman,  lie 
has  a  new  right  when  liis  estate  comes  into   possession 
(s.  4),  id. 
includes  cases  of  conditional  limitation  over,  107;-5. 
reversioner  to  have  a  new  right  (IJ.  V.  ]j.  Act,  1S74,  s.  2),  lOUr). 
relation  of  letters  of  administration  (s.  (!).  lOfJti. 
time  begins  to  run  against  administrator  from  death,  1(17;!. 
in  case  of  tenant  at  will  right  to  be  deemed  to  have  accrued  at 
the  end  of  a  year  (s.  7),  KKKJ. 
applies  onlv  to  simple  tenancies  at  will,  with  right  of  entrv, 

1073. 
proviso  in  s.  7  seems  to  include  implied  trusts,  /*/. 
whether  applies  to  mortgagee  who  lias  been  paid  debt,  /(/. 
when  statute  begins  to  run,  where  tenancy  on  sufferance 

after  determination  of  will.  id. 
what  determines  tenancy  at  will,  i<l.,  107-i. 
7  W.  4  &  1  V.  c.  28.  as  to  right  of  entry  of  mortgagees,  107o. 
when  mortgagee  may  recover  after  mortgagor  barred,  /(/. 
mortgagee  may  convey  his  rights  to  purchaser,  id.,  107G. 
mortgage  must  be  subsisting  or  continuing,  in7i!. 
foreclosure  is  action  within  Acts,  id. 
action   for  possession  lies,  within   12  years,  after  fore- 
closure order,  id. 
as  to  acknowledgments  by  pa\ment,  iil. 
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Eciil  Property  Limitation  Act,  I8H0,  o  &  4  AV.  4.  c.  27 — continued. 
no  person,  after  tenancy  from  year  to  yenr,  to  have  right  but 
from  end  of  1st  year,  or  last  payment  of  rent  (s.  8),  lOOG. 
change  of  meaning'  of  word  "  rent "  in  section,  1U74. 
payment  of  rent  by  A.  and  admission  of  defendant  that  he 

held  under  A.,  sufHcient.  1075. 
lease  in  writing  within  section  must  be  instrument  passing 

interest,  id. 
quiere^  whether  action  lies  within  12  years  after  last  payment 

of  rent,  /(/. 
receipt  by  agent  for  heir  when  found,  does  not  dispossess 
heir,  id. 
heir  may  ratify  agent's  acts,  as  by  action  for  recovery 
of  land,  ■/(/. 
where  rent  of  20s.,  reserved  by  lease,  wrongfully  received,  no 
right  to  accrue  on  determination  of  lease  (s.  9),  1066. 
word  "  rent "  same  meanings  as  in  s.  8.. .1075. 
receipt  of  rent  reserved,  by  person  not  entitled,  id. 
mere  entry  not  to  be  equivalent  to  possession  (s.  10),  1066. 
what  amounts  to  actual  entry,  1073,  1074. 
symbolical  taking  possession  will  not  revest  possession,  1074. 
continual  claim  (a.  11),  1066. 
possession  by  co-tenants  (s.  12),  id. 

possession  of  younger  brother  not  possession  of  heir  (s.  13),  1067. 
what   acknowledgment   to  be  equivalent  to  possession  (s.   14), 
id. 
effect  of  acknowledgment  is  forjudge  to  determine,  107(i. 
letters  containing  admission  of  rent  due,  sufficient,  id. 
acknowledgment  by  recitals  in  indenture,  id. 

by  iierson  through  whom  defendant  claims,  id. 
signature  by  agent  not  sufHcient,  id. 
time  allowed  for  persons  under  disabilitv  (li.  1'.  L.  Act,  1874, 
s.  3),  1067. 
no  further  time  to  be  allowed  for  absence  of  claimant  bcvond 

seas  (E.  P.  L.  Act,  1874,  s.  4),  id. 
no  extension  of  time  to  mortgagors  under  disabilities,  1076. 
where  statutt-  once  begins  to  run  it  will  continue,  id. 
no  action,  &c.,  to  be  brought  after  30  years  from  the  right  of 

action  accrued  (R.  P.  Ij.  Act,  1874,  s.  5),  10(!7. 
time  for  succession  of  disabilities  limited  (s.  18),  id. 
subsequent  (Usabilities  of  tlie  same  ]ierson,  1076. 
when  right  to  estate  in  possession  barretl,  right  of  same  person  to 

future  estates  also  barred  (s.  20),  10(i7. 
effect  of  barring  estate  tail  (s.  21),  1068. 

where  tenant  in  tail  barred,  so  issue  in  tail,  1077. 

aliter,  if  tenant  in  tail  make  conveyance  barring  his 
own  entry,  but  not  estate  tail  or  remainders,  id. 
possession  adverse  to  tenant  in  tail,  to  run  im  against  remainder- 
man (s.  22),  106S. 
when  against  po.ssession  under  an  assurance  by  tenant  in  tail,  nut 
barring  them,   remainders  over  barred  (1\.    P.   ]j.    Act,   1874, 
8.  r>),  id. 
limitation  of  lime  in  equity  same  as  in  liiw  (s.  24),  id. 
where  exjtress  trust,  right  first  accrues  on  conveyance  to  jiui- 
chasca-  (s.  25),  id. 
by  J.  Act,  I87.3,  no  claim  against  trustee  on  ex])re8S  trust  to 

be  barred  by  any  Statute  of  Tamil ati(jns,  id.,  n. 
ccMifined  to  trusts  expressly  declared  by  writing,  1077. 
devise  of  land  on  trust  for  sale  is  express  trust  as  to  unsold 
portion,  id. 
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KN  riiV,  UKillT  nV—rn„ll„,i,.l. 

Ivoal  l'nj|ioity  Liniitiitiun  Act,  Is:;:;, ;;  it  t  \V.  1,  c.  27 — iimtiiiitid. 
where  ixpicHH  tiUHt,  ii;,'lit  first  uccruea  ou  conveyuuoe  to  piir- 

chllSOr  (S.  2.")) — riiiitinilril. 

devise  uf  hind  and  liouse,  ou  trust  us  to  house  only,  expresH 

trust  uri  to  hind  for  licir-at-hiw,  1077. 
security  in  I'nrin  of  tnifit  for  sale  is  a  mortf,^^!^,  Id. 
where  fraud,  time  not  to  run  while  fraud  concealed  (h.  •2tJ).  Kli'.'.i. 
wliat  must  be  jjroved  to  come  witiiin  section,  1077, 107S. 
what  amounts  to  reasonable  dili^'eucc,  107H. 
mort{i;agor  barred  at  end  of  12  years  after  mort^ragcc  took  pos- 
session, or  from  last  written  acknowlcd;,^ment  (K.  P.  1>.  Act, 
1874,  8.  7),  10(;7. 
morti;air(jr's  rii^iit  to  redeem  barred  as  to  so  much  land  as 

was  in  possession  of  mortgagee,  1078. 
acknowh'dgment  by  mortgagee  to  thinl  person  insufficient,  id. 
acknowledgment  of  one  joint  mortgagee  iueftectual,  id. 
ecclesiastical,  &c.,  coritoration  (s.  29),  1009. 

section  applies  to  hind  transferred  to  Ecclesiastical  Com- 
mi.ssioners  until  tliey  liave  possession,  1078. 
but  not  afterwards,  id. 
at  end  of  jjcriod  of  limitation,  right  of  party  out  of  possesbion. 

to  be  extinguished  (s.  IJl),  1009. 
receipt  of  rent  to  be  deemed  receijit  of  profits  (s.  o5),  id. 
no  descent,  warranty,  &c.,  to  bar  right  (s.  :19),  id. 
adverse  title  cannot  be  acquired  against  title  of  registered  [tro- 
prietor,  1078. 
exception  where  registered  title,  possessory  ouly,  id. 
but  jierson  entitled  by  possession  may  have  register  recti- 
fied, /(/. 
subject  to  rights  acquired  by  registration  for  value,  /</. 
Statutes  of  Limitation  against  the  Crown  and  Duke  of  Cornwall. 
id.  1079. 

EQUALITY  CLAUSES, 

in  railway  acts,  634,  035,  040.     See  Carriti: 

EQUri'Y.     See  Chanceiy. 

relief  formerly  given  in,  now  given  under  the  J.  Acts,  300  et  seq.    S(  e 

Judicature  Act. 
rules  of,  now  prevail  when  they  conflict  witii  law,  308. 

ERASUllE, 

in  deed  ])resumed  to  have  been  made  before  execution,  142, 

in  will,  after  execution,  14."). 
solicitor  not  privileged  from  proving,  in  deed  of  client,  171. 

ESCAPE.     See  Sheriff. 

ESCKOW, 

agreement  not  uuiler  seal  may  be  in  the  nature  of,  KI. 
what  delivery  will  make  an  escrow,  139. 

condition  expressed  i)reviously  to  dcdivery,  id. 
delivery  to  third  jierson  not  essential,  id. 

where  jiroof  of  delivery  as,  is  contained  in  a  letter,  its  eliecl  is  for 
the  court  to  d(>termine,  id. 
for  jury,  wlicre  proof  is  by  oral  evidence,  id. 
defence  that  writing  was  delivered  as,  must  be  pleadeil   specially, 
id.,  709. 

ESTATE  TAIL, 

eflfect  of  barring,  by  Stutnte  of  Limitations,  1008,  1077.     See  Entry. 
Jli/jht  of. 
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ESTATES. 

legal  and  equitable,  distiuctiun  between,  still  exists,  30S,  1001. 

ESTOrPEL, 

when  admission  operates  as,  75,  70. 

wilful  misstatement  on  faith  of  wbieh  another  has  acted,  76. 

misstatement  must  be  of  fact  not  of  intention,  id. 

proximate  cause  of  injury,  id. 
may  be  innocent,  77. 
arising  from  issue  of  blank  transfer  of  shares,  id. 
registration  of  transfer,  and  issue  of  certificate,  llllt,  1120. 
tloes  not  arise  fmm  certificatimi  of  share  transfer,  1120. 
judgment  to  operate  as,  must  be  pleaded,  191. 
none  by  using  erroneous  afiSdavit,  202. 
tenant  cannot  dispute  landlord's  title,  333,  340,  100(1. 

nor  purchaser  in  possession  on  contract  going  off,  1004. 

nor  can  licensee  in  possession,  1007,  lOOlS. 
acceptance  accredits  drawing  of  bill,  363. 

indorsement  accredits  drawing,  and  antecedent  indorsements,  391. 
where  principal  refuses  to  defend  action  against  surety,  596. 
of  judgment  in  ejectment,  in  action  for  mesne  profits,  946,  947. 
by  referee's  decision,  999. 
in  action  for  recovery  of  land,  1004. 

tenant  may  show  landlord's  title  expired,  1005. 

applies  to  eneroaebments  by  tenant  during  term,  1007. 

not  opened  by  jiayment  of  rent  under  tljreat  of  distress  to  third 
2>ersou,  1008. 

none  by  payment  of  rent  by  mistake,  id. 
must  be  mutual,  334,  id.,  1085. 
of  judgment  against  executor,  in  action  suggesting  devastavit.  1166. 

EVICTION, 

a  defence  in  action  for  use  and  occupation,  o41. 

expulsion  from  part  by  lessor,  suspension  of  whole  rent,  id. 

but  not  by  stranger,  id. 
mere  trespass  insufficient,  id. 

so  demand  of  rent  by  elegit  creditor  wiio  has  no  right  to  eject,  id. 
aliter,  threat  of  expulsion  by  person   entitled  and  attorn- 
ment to  him,  id. 
of  under-tenant,  eviction  of  tenant,  id. 
evidence  under  defence  of,  in  action  of  covenant,  727. 

no  answer  to  covenant  to  repair,  &c.,  id. 
evidence  of,  in  replevin,  denying  jtlaintiff's  tenancy,  1085. 

EVIDENCE.      See  Hmrmy ;   Oral  Evidence;    Fiimary  Evidence;  Pie- 
surnption ;  Secondary  Evidence ;    Witness. 
nature  of,  1. 

rules  of,  not  altered  by  J.  Acts,  or  by  rules  made  thereiuider,  id.,  153. 
except  to  eiiabh'  evidence  to  be  taken  by  aflidavit,  &c.,  id. 

or  to  order  s])ecial  metliod  of  proof  of  jiarticular  facts,  154. 
object  of,  79. 
confined  to  issue,  id. 

of  what  facts  the  court  will  take  judicial  notice,  id.  et  seq. 
of  collateral  facts,  when  admissible,  84.     See  Collateral  Facte. 
of  riglits  in  other  manors  and  places,  85.     See  Custom. 
of  damage,  86.     Sec  Special  Damage. 
of  ciiaracter,  86.     See  Character. 
course  of,  at  N.  P.,  276  et  seq.     See  Practice  at  Trial. 
to   corroborate   plaintiff  necessary    in   breach    of    promise   of    mar- 
riage, 495. 
desirable  in  claim  against  deceased's  estate, 
1 1 55. 
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KXAMINA  I  ION.     Sec  Wilnesx. 

iulditicmul  Htatcrarntrt  not  inchiclcil  in  examination  before  miigistrutcs, 

may  be  proved  ))y  oral  evi<lenc(.',  20. 
before  cnininisHioners,  evidenee  agaiii.st  bankrupt,  02. 
under  comniissioiiH,  &e.,  18 J  et  iieq.     Ste  iJepooilionii. 
of  witness,  161  et  aeq.     See  Witness. 
elbcL  of,  in  otlxr  suits,  201  et  xcq. 
of  baukrujit,  entry  in,  of  di  bt,  not  evidence  of  aceount  stated,  G2<i. 

insufficient  to  take  a  case  out  of  the 
Statute  of  Limitations,  G'Jl. 

exa:mi\ed  corY, 

proof  by,  when  admissible,  ilT,  US. 

of  wiiat  originals,  id. 

proof  of,  by  witness,  t>8. 

where  put  in  evidence,  some  account  required  of  original,  id. 

I  Ml  same  footing  as  certilicd  copy,  id. 

of  affidavit  in  Chancery  wiien  evidence,  lliJ,  114,  115. 

may,  it  seems,  be  used   for  cross-examination  of  witness,  115,   178 

et  xcq. 
'if  (iriginal  of  public  nature  admissible  for  public  convenience.  I'll. 

wlietlier  English  or  foreign,  it?,  I'S. 

entries  in  council  book,  122. 

licence  preserved  in  Secretary  of  State's  Office,  id. 

record  deposited  in  Land  Ivcvcnuc  nfficc.  iil. 

entries  in  tiie  bank  bonks.  Id. 

bank  m)te  tiled  at  bank.  /(/. 

entries  in  books  of  Last  India  Comi)any,  id. 

commissioners  of  land  tax,  of  excise,  id. 

register  of  voters,  id. 

book  kept  in  cliapter-housc  containing  copies  of  leases,  id. 

rules  of  savings  banks,  id. 

bankers'  books,  128,  124.     See  Baiilterg. 
of  entries  in  corporation  books,  when  admissible,  121. 
may  be  used  to  prove  plaintift"  a  solicitor,  852. 

EXCErTION  FOR  MISDIRECTION, 
to  be  entered  on  record,  2'.t0. 

EXCESS. 

jiroof  of,  in  action  for  assault,  'J14.     See  Assault. 

EXCESSIVE  DISTRESS, 
action  for,  81)2. 

founded  on  Statute  of  3Iarlbridge,  id. 

distress  put  in  for  a  greater  amount  than  due,  not  per  se  action- 
able, id. 
though  done  maliciously,  id.,  893. 
only  six  years'  arrears  of  rent  can  be  distrained  for,  81)8. 
in    case   of    holding    under   Agricultural    Holdings   Act,    1888 
(s.  44),  one  year's  rent  only,  id. 
year  how  calculated,  id. 

amounts  recoverable  may  exceed  one  year's  rent,  /(/. 
set-ofl"    for    truant's    compensation,    if    liquidated,    allowed 

(s.  47). /'/. 
to  what  holdings  Act  applies  (ss.  54,  (11),  id. 
evidence  of  tenancy  and  rent  due,  id. 

by  jiroduction  and  proof  of  lease  or  counterpart,  id. 

by  admission,  on  the  notice  of  distress,  id. 

action  lies  at  suit  of  lodger  against  sui)erior  landlord,  /(/. 
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EXCESSIVE  DISTRESS— coMi«i«efL 
action  for — continued . 

proof  of  the  distress,  893. 

what  is  a  sufficient  seizure,  id.,  894. 

special  property,  from  mere  enjoyment  bv  plaintitf  sufficient, 
894. 
proof  of  excess  of  the  distress,  id. 

hxudlord  uot  bound  to  calculate  value  very  nicely,  id. 
in  case  of  growing  crops,  id. 
plaintiff  must  jjrove  excess,  id. 
excess,  question  for  jury,  id. 
sale  not  necessarily  test  of  value,  id. 
damages,  id.,  895. 
defence,  895. 

effect  of,  "  not  guilty  by  statute,"  id. 
entire  chattel  and  no  other  that  can  be  seized,  id. 
qumre,  recovery  in  replevin  for  same  taking,  id. 
no  defence  that  plaintiff  interfered  in  sale,  /(/. 
defendant  not  bound  by  his  notice  of  distress,  id. 

and  miiy  distrain  for  rent  due  before  previous  distress, 
id. 
EXCHANGE, 

of  ecclesiastical  corjiorations  proved  by  certified  copy,  9iS. 
contract  of,  must  be  claimed  on  as  such,  551. 

EXCHEQUER, 

effect  of  judgments  in  rem  in,  194,  195. 

jurisdiction  of  revenue  side  of,  vested  in  Exchequer  Division,  195. 

Division  merged  into  Q.  B.  D.,  id. 

EXCISE, 

judgment  of  commissioners  of,  conclusive  in  offence  against  excise 

laws,  195. 
books  of,  when  admissible,  213. 

EXECUTION, 

iTnder  judgment  for  money,  &c.,  execution,  by  Ji.  fa.  or  elegit  issues 
immediately,  295. 
for  recovery  of  land,  affidavit  to  be  filed,  296. 
where  jDavment  ordered,  not  till  time  named  for,  expires,  295, 
296. 
application  for  stay  of,  id. 

may  b(^  made  at  or  after  trial,  id. 
of  deed,  denying,  716. 
of  bond,  752. 
of  replevin  bond,  754. 
when  goods  bound  by  writ  of,  964,  965. 
what  goods  may  be  taken  in,  1188. 

EXECUTION  OF  DEED.     See  Deed ;  Witness. 

EXECUTOR  AND  ADMINISTR.VTOR, 

effect  of  admissions  by,  68. 

comjietent  under  stat.  1  V.  c.  2(i,  to  ])rove  execution  of  will,  150. 

in  action  on  bond,  not  bound    by  verdict  against   hira  as  adminis- 

tnitiir  on  same  bond.  19]. 
Ixiund  by  verdict  against  Ids  testa tnr,  192. 
enlry  id',  does  nut  render  co-executor  liable  for  use  and  occujiatitin. 

3:i8. 
cannot  have  action  for  Itreacii  of  pnunise  of  marriage,  unless  personal 
estate  damaged,  495. 
nor  lialtle  to  such  action  witiniul  speeiiil  ilamage,  id. 
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EXECU'l'OK  AM)   A  DM  I  M  S'Ji;  A  Tolt— <■,.»//„»,,;. 

of  dccfiiBOil  ]p;irtni'r,  (Miryiii^r  "n  tnisinesH,  liiible  as  eo-jiartner,  o.ih. 
liul)lf  tor  |i;irlii('r8hi|i  doljt,  M\. 

but  iinly  after  separato  creditors  paid  in  full,  /(/. 
may  recover  ainnuiit  paid  for  lejracy  duty  frnui  le^'alee,  501. 
of  i)arly  jointly  liubk',  may  be  HUed  for  contribution,  ri'J.'i. 
to  take  debt  out  of  Statute  of  Limitations  against,  then-  mubt  bo  an 
express  promise,  087. 
part  ])ayuai'nt  by  one  jointly  liable,  insufficient,  /'/. 
property  vests  in,  on  testator's  tleatli,  91)5. 

proof  of  assent  by.  in  action  for  recovery  of  land  by  devisee,  105:1. 
evidence  in  action  for  rccoverv  of  land  by,  10(30. 
proof  of  title,  10(51. 

death  of  testator,  lOGl. 
probate,  &c.,  119.     Sec  Probate. 
administration,  when  it  relates  back,  lOf!!. 
estate  vests  in,  on  death  of  sole  trustee  or  mortga<j:ee  after  Dec.  :5l8t, 
1881.  1,1. 
on  death  of  sole  freeholder  after  Dec.  Blst,  1897,  /(/. 
all  must  con(;ur  in  conveyance,  id. 

and  semhle  in  consent  to  devise,  1055. 
may  distrain  for  arrears  of  rent  dne  to  deceased  landlord  in  lifetime, 

though  tenancy  lias  exjiired.  1080. 
probates  and  letters  of  ailministration  granted  to,  by  High  Court  of 
Justice,  &c.,  1147  ei  seq.     See  Probate  and  Lettem  of  Administra- 
tion. 
shares  arc  registered  in  names  of,  as  individuals,  1119. 
one  cannot  alone  transfer  shares  so  registered,  id. 
action  by,  1117. 

when  they  may  sue,  1149. 

on  breach  of  contract,  made  with  testator,  whereby  estate 

diminished,  495,  id. 
as   of  contract   to   carry  liim  or    liis  wife,  witli    due  care. 

1149. 
but  ai>ait  irom  contract,  no  action    lies  for  such  damages. 

id. 
where  contract   rescinded  by   death  no   sid)sequent  breach 

possible,  id. 
enforcement  of  restrictive  covenants  made  with  testator,  /(/. 
of  owner  in  fee  of  land,  when  to  sue  on  covenants  running 

with  the  land,  725. 
executor  has  same  remedies  for  injury  to  personal    estixte, 

rendered  less  beneficial  to  him,  as  testator,  1149. 
action  for  defamation  abates  by  death,  id. 

unless  ]>ublication  damages  jiersonal  estate,  id. 
as  slander  of  tith;  to  tra<le  mark,  id. 
action    of  account   for   infringement  of    trade   mark   may 

be  continued  by  executors,  id. 
for  injnrv  to  real  estate  done  within  six  months  of  testator's 

dca"th  C^)  &  4  W.  4,  c.  42,  s.  2),  id.,  1150. 
executor  may  continue  action  for  obstructing  lights,  under 

Boetion,  1150. 
for  death  caused  by  negligence  of  defendant,  810.   See  Death. 
how  executors,  &c.,  are  to  sue,  115((. 

when  cause  of  action  accrues  in  lifetime  of  deceased,  must 

sue  as  executor,  id. 
when  after  death,  either  as  oxccnior  or  not,  id. 

thus  he  may  sue  as  executor  on  contracts  made  by  him, 
if  amount  recovered  would  be  a.-^scts,  id. 
as  on  contracts  in  course  of  carrying   on  intestate's 
business,  id. 
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EXECUTOK  AND  ADMINISTRATOR— «;;i</«)(e(Z. 
actions  by — contimied. 

how  executors,  &c.,  are  to  sue — cordimted. 

claims  by  or  against  as  executor  or  administrator  may  be 
joined  witli  personal  claims  arising  with  reference  to  the 
same  estate,  1150. 
evidence  of  title  as,  id. 

admitted,  unless  sjiecially  denied,  id. 

sufficient  if  probate  be  produced  at  trial,  id. 

in  case  of  life  iiolicy  effected  by  person  domiciled  abroad,  118. 

probate  to  one  of  several  executors  sufficient,  1150. 

letters  of  administration  must  be  granted  before  action,  id. 

or  in  Ch.  Div.  jsroduced  at  the  hearing,  1151. 
non-joinder  of  co-executor  as  plaintiff  cannot  be  objected  to 
at  the  trial,  91,  id. 
vesting  of  the  property  and  evidence  of  cause  of  action,  1151. 
property  vests  by  relation  from  time  of  death,  965,  id. 
administrator  suing  for  price  of  goods  sold  and  delivered  by 
after  death,  and  before  grant,  552,  1151. 
so  for  trespass  done  before  grant,  925. 
evidence  in  action  same  as  in  action  by  deceased,  1151. 
evidence  on  defence  of  Statute  of  Limitations,  id. 
what  acknowledgment  will  bar  the  statute,  id. 
where  cause  of  action  accrued  to  testator  while  under  dis- 
ability, 1152. 
accrued  after  death  of  intestate,  statute  does  not  begin 
to  run  till  administration  has  been  granted,  id. 
where  same  day,  death  presumed  to  be  first,  id. 
where  statute  has  began   to  run   against  testator,  it  runs 

against  executors,  iil. 
where  letters  granted  after  revocation  of  probate,  /*/. 
where  right  survives,  suit  does  not  abate  by  death  of  tes- 
tator, id. 
evidence  of  payment,  id. 

payment  to  administrator  good  though  will  existed,  /'/. 

under  probate  of  living  person,  void,  id. 
where  probate  has  been  revoked,  1148. 
set-off  and  counter-claim,  1153. 

evidence  in  action  by  rightful  against  wrongful  executor,  id. 
payments  allowed  unless  deficiency  of  assets,  id. 
where  letters  obtained  on  suppressing  will,  1154. 
actions  against,  id. 

when  executor,  &c.,  may  be  sued,  id. 

on  contracts  of  testator  br(  )ken  in  his  lifetime,  id. 
after  decease,  where  contract  not  ])ei"8onal  to  testator,  id. 
where  partners  wrongfully  reci'ivt;  money,  executor  of  one, 
deceased,  liable,  501,  id. 
remedy  juint  aud  several,  id. 
contract  for  personal  service  is  rescinded  by  death,  519, 1154. 

but  not  as  to  ]irior  breaches,  515. 
delivery  of  goods  bought  by  firm  must  be  before  death,  1154. 
debt  on  simjile  contratrt  lies  against  executor,  &c.,  id. 
liability  on  joint  partru  rshiji  debt,  5(51,  id. 
as  to  torts  (ictio  pcn^oiiidis  moritnr  cum  ptrsoiid  ajjplies,  1154. 
unless  estate    benefittd  by  tort,  th(;n  executors  liable 

pro  tanto,  id. 
and  for  intez-est  in  addifJon,  id. 

as  to  liability  under  Directors  Liability  Act,  1890,  s.  I!,  id. 
action  lies  where  relation,  involving  duty  by  deceased, 

and  payment  In  him,  1 155. 
as  in  ease'  of  earrier,  id. 
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KX  K(  U'J'OU  AND  A  1  »M  I  \  ISTRATOR— con<//iM^f/. 
(iflioiiH  npjiiinst — continued. 

when  excuiitiir,  &c..  may  be  sued— continii^d. 

tnmtcc  entitled  I"  iiidrmnity  fnun  cHtati-  nf   dfff-n8(d  fo- 

IniBtfc  for  iiiiiiutliiiris<il  iiivcHtininl,  llfiri. 
Bii  diriM'tiir  fmin  estate  of  def(  a.sed  eu-director,  /(/. 
oxccutoFH  liable  tor  torts  committed  by  tstator  within  six 
mmilhs  I'i'  his  deoeaso  to  any  jiropcrtv,  real  r.r  per- 
Bonal  (:{  &  4  Will.  4,  c.  42,  s.  2).  id. 
action  t"  1m^  broii<;ht  witliin  six  months  of  executor's 
taking  administration  of  estate,  id. 
executors  of  deceased  incumbent  liable  for   dilaiiidations, 
11;")5. 
which  are  valued  and  rank  as  simi)le  contraiit  debts,  id. 
creditor  may  8U(;  residuary  le<;ateo  who  has  the  property, 
id. 
executor  need  nut  be  ])arty  tn  action,  /(/. 
uncorroborated  claim  susi)icious,  but  may  bo  valid,  id. 
how  executor,  &c.,  is  to  be  sued.  id. 

on  causes  of  action  before  testator's  death  liable  as  executor 

only,  id. 
ou  his  own  contracts,  can   be   sued   as   executor,  only  on 
account  stated  by  him  as  such,  id. 
and  for  money  paid  on  contract  with  testator,  id. 
and  for  interest,  if  debt  forborne  at  testator's  request, 
11  oG. 
as  to  joinder  of  claims  against,  1150,  id. 
where  cause  of  action  is  airainst  defendant  in  his  own  riijlit 

title  "executor"  is  surplusaj^^e,  1  !")<). 
for  funeral  expenses,  executor  jHU'sonally  liable  if  he  have 
received  assets,  thoufjh  he  did  not  order  funeral,  id. 
jirovided  credit  was  not  given  to  another,  id. 
defendant  personally  liable  if  he  ordered  funeral  though 

no  assets,  id. 
funeral  exjjcnses  when  allowed  out  of  assets,  IIGO. 
as  to  liability  of   separate  estate  of  deceased  woman, 
115(!. 
promise  by  executor  to  answer  damages  out  of  his  owu  estate 
must  be  in  writing  signed  by  liim,  id. 
actions  for  a  legacy,  id. 

what  action  maintainable  by  legatee,  id. 
trover  will  lie  foi'  specilic  legacy  aftei'  assent,  id. 
assent  matter  of  fact,  not  of  law,  1053,  id. 
legacv  not  exceeding  lOO/.  mav  be  sued  for  in  couiitv  court, 
1157. 
evidence  on  denial  that  defendant  is  executor,  id. 

sufiBcient  to  show  defendant  executor  de  son  tort.  id. 
what  acts  will  make  a  man  executor  de  son  tort,  id. 
how  comjiany  may  become,  id. 
how  defendant  may  dis])rove  being,  /(/.,  1158. 
evidence  on  jilem-  adntiiiistravit — proof  of  assets,  lloS. 
issue  on  i)laintiir,  id. 
in   case  of   assets   after  writ    issued    jilaintift"  must    reply 

specially,  id. 
inventory,  on  court  granting  ]n-obate,  admissible,  id. 
whether  probati;  stamp  ]iresum]itive  proof  of  assets,  iil. 
affidavit  under  44  &  45  V.  c.  12,  s.  28.  f<jr  probate,  id. 
when  submissicm  to  arbitration  is  evidence  of  assets,  id., 

115i». 
payment  of  interest  on  ImiiuI  not.  1159. 
composition  by  administrator,  iil. 
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EXECUTOK  AND  ADMINISTRATOR— r-r-^/Z/z/^^e*/. 

actions  against — (■oiitiniied. 

evidence  on  plene  administran't — proof  of  assets — coidinucd. 

value    of    lease,    how    taken    between    lessor    and    lessee's 

executor,  1159. 
assets  mean  legal  and  not  equitable  assets,  /*/. 
freeholds  assets  ■where  death  after  Dec.  81st,  1897,  id. 

order  of  administration  of  real  and  personal  assets  not 
affected,  id. 
executor   not    liable  for  assets  received    and   lost  without 

wilful  default,  id. 
if  some  of  tlie  executors  have  no  assets,  they  are  entitled  to 
verdict,  id. 
evidence  on  plene  admin istravit  in  answer  to  proof  of  assets,  1159. 
payments  before  writ,  id.,  1160. 

where  action  for  rent  and  executor  occupier,  1160. 
22  &  23  V.  c.  35,  ss.  26-9.  gives  i>rotection  to  executors,  &c.,  id. 
extends  to  real  estate  administered  by  them,  id. 

to  claims  by  next  of  kin,  id. 
as  to  suflQciency  of  notice,  id. 
course  of  distribution,  id. 

now  altered  by  32  &  33  V.  c.  4G,..1161. 

effect  of  statute,  id. 
under  J.  Act,  1875,  s.  10.. .308,  1162.     See  Judicature 

Acts,  1873,  1875. 
order  may  be  made  for  administering  insolvent  estate  as 

in  bankruptcy,  11()2. 
when  judgments  require  registration,  1060,  1160,  1161. 
liquidator  obtains  no  priority  by  a  balance  order  against 

executor,  1161. 
payments     after     action     brought     must    be    pleaded 

specially,  id. 
in  case  of  bonds,  id. 

executor  may  pay  debts  barred  by  the  Statute  of  Limi- 
tations, 1162. 
payment  of  legacies  before  notice,  id. 
right    to    prefer    creditor    not    aftected   by   order   for 
account,  id. 
evidence  on  plene  administravit — retainer,  11()3. 
executor  may  retain  for  his  debt,  id. 

if  without  notice  of  debt  of  higher  degret',  id. 

even  though  barred  by  the;  Statute  of  Limitations,  id. 

but   not    for    debt   not   enforceable   under   Statute   of 

Frauds,  id. 
may  retain  for  certain  payments  made  by  him,  id. 
or  on  claim  for  indemnity  as  co-surety  witii  testator,  id. 
or  for  damages  wliore  certain  measure,  id. 

but  not  for  (l;nuages  in  tort,  id. 
not  atfected  by  iuhuiuiHtration  decree,  id. 
widow  executrix,  may  retain  from  husband's  estate,  id. 
when  to  assert  right,  id. 
not  interfered  with  by  J.  Act,  1875,  s.  10,  id. 
nor  32  &  33  V.  c.  46,  id. 

but  it  does  not  enable  executor  to  retain  against 
debt  of  iiiglier  degree,  id. 
no  right  of  ri.'tainer  out  of  equitable  assets,  id.,  1164. 
executor  de  son  tort  cannot  retain  for  his  own  debt,  1164. 
evidence  on  defence  of  outstanding  judgments  and  debts,  id. 
cannot  be  given  under  yiene  administrdvit,  id, 
reply  per  fraudem,  id. 

defendant's  proofs,  id. 
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EXECUTOK  ANI>  ADMINIHTlf  A'l'(  iR— fr,»/;/,H/d. 
actions  ngainat — ((ndinmil. 

evidince  on  defunfc  of  oiitHtanding  jud^'-in<Mit8,  il'c. — cioitimud. 
n-]ilv  ])er  frdudem — ciutinind. 

■.ticct  .if,  net. 

wlipii  jiidf,'ini'iitH,  &('.,  iire  plcadr<l  \\\>n\\  jiciiiiltios,  id. 
revocation  of  aiitliuritv  bv  deiitli,  ]1'I5. 
net-off,  lis:!. 

replevin,  avowry  for  rent,  1080. 
evidence  on  defence  of  Statnte  of  Limitations,  Id. 
promise  by  one  cxccntor,  when  sufficient,  id. 
where  statute  has  begun  to  run.  it  continues  to  run,  id. 

altbougU  creditor   has  sent  in  a  claim   in   answer   to 
advertisement,  id. 
when  cause  of  action  accrues  after  death  of  testator,  id. 
where  defendant  dies  after  action  for  debt,  llGo. 
against  claim  against  executor  on  specialty  debt,  he  cannot 

set  up  a  devadarii,  11 GG. 
Trustee  Act.  l.'~!SS,  does  not  deprive  executor,  &c.,  of  any 
defence  under  Statute  of  I -imitations,  id. 
evidence  in  an  action  suggesting  a  devastavit,  id. 

foundation  of  action  is  judgment  obtained  against  executor,  id. 

when  defendant  estojijied  by  admitting  assets,  id. 

what  defences  admit  assets,  id, 

devastavit  of  one  executor  does  not  affect  others  taking  no 

part,  id. 
action  barred  by  lajisc  of  G  years,  id. 
married  woman  executrix,  after  husband's  death,  how  far 

liable  for,  committed  by  him,  id. 
executor  liable  for,  committed  by  testator,  id. 
so  executor  de  koii  tort,  id.,  11G7. 
action  against  sheriff  for  taking  goods  in  execution  witliout  paying 
rent  duo,  may  be  brought  by,  1219. 

EXECUTOK  DE  SOX  TORT. 

when  he  may  retain  jiaymenis.  in  action  by  rightful  executor,  1151!. 
not  liable  when  he  has  settled  with  rightful  representative  before 

action,  id. 
when  creditor  allowed  to  retain  payments  made  by.  id. 
sufficient  to  prove  defendant  to  be,  in  action  against  executor,  UjT. 
what  act  will  make,  id.     See  Executor  and  Adminidraior. 
may  plead  payment  of  specialty  debt  after  action  brought,  to  action 

by  simple  contract  creditor,  llGl. 
cannot  retain  for  his  own  debt,  1164. 
executor  of,  when  liable  for  act  of  testator,  11G6,  11(!7. 

EXE.^1 1'LIFIC  AT  lOX. 

proof  of  record  by.  i)G,  107,  108.     See  llecord. 
under  the  (ireat  Seal,  96. 

of  records  of  the  Court  of  Chancery,  id. 
of  ])rivate  deeds,  not  evidence,  id. 
under  the  seal  of  the  court  in  which  the  record  is  preserved,  id. 
of  recovery  under  seal  of  great  sessions  of  Wales,  id. 

of  Chester,  id. 
proof  of  decree  in  Chancery  by,  112. 

of  probate  or  letters  of  administration  by,  in  case  of  loss.  9C,  118. 
of  crown  commission,  evidence  though  seal  lost,  9G. 

EXPEXSES, 

of  witness,  loi,  lo5. 

paid  to  liini  maybe  recovered  back  when  his  attendance  has  been 
countermanded,  609 
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EXPERTS. 

opinions  of,  when  admiasible,  84.  175,  176.     See  Wiines». 
of  little  value,  170. 

EXPIEATIOX, 

of  term,  tenant  bound  to  give  uji  possession  at,  749.     See  Covenant. 

EXTEXT. 

old,  regularity  of,  presumed.  111. 
of  crown  lands,  evidence,  i<l. 

EXTORTIOX, 

money  obtained  by,  recoverable,  614. 

evidence  in  action  for,  against  sheriflf,  1223.     See  Sheriff. 

EXTRA-PAEOCHIAL, 

sea-shore  is  presumably,  35. 

so  shore  of  tidal  river,  except  for  civil  parochial  purposes,  id. 

EXTRAS, 

in  building  contract,  value  of,  when  recoverable,  581,  582. 
as  against  corporations,  10!t3. 


FACT, 

money  paid  with  knowledge  of  all  the  facts  cannot  be  recovered  back, 
610,  611. 
secus,  if  paid  in  ignorance  of  the  facts,  Gil. 

FACTOR, 

payment  to,  though  made  prematurely,  good  against  principal,  696. 

set-off  by,  707.     See  Set-off. 

pledge  or  sale  by.  against  priiicipal'.s  instructions,  when  valid,  956. 

See  Factors  Act,  1889. 
evidence  of  conversion  by,  973. 
has  a  general  lien,  983.     See  Factor»  Act,  1889. 

even  although  principal  fixes  price,  and  sale  is  in  his  name,  hi. 

FACTORS  ACT,  1889  (52  &  53  V.  c.  45), 
definitions  (s.  1),  id. 

mercantile  agent  (sub-s.  1),  id. 

person  deemed  in  possession  of  goods  (sub-s.  2),  957. 

goods  includes  wares  and  merchandise  (sub-s.  3),  iil. 

what  not  within  sub-section,  95S. 
ilocument  of  title  (sub-s.  4),  957. 
]jledge  (sub-8.  5).  id.,  958. 

seems  to  include  second  i>ledg('  to  different  person,  957. 
person  (sub-s.  6),  /'/. 
powers  of  mercantile  agent  with  respect  to  disposition  of  goods  (a.  2), 
958. 
limited  to  a  mercantile  agent,  id. 

blind  fide  pledge  ])rotected.  though   ]niiicipal  jiarted  with  goods 
througli  fraud,  id. 
pledge  of  documents  of  title  deemed  to  be  pledge  of  goods  (s.  3),  id. 

only  if  given  by  mercantile  agent.  /'/. 
pledge  for  antecedent  debt  gives  no  greater  right  than  ]dedgor  had 

(B.  4),  id. 
rights  acquired  by  exchange  of  goods  or  documeiits  (.s.  5).  id.,  959. 
agreement  bv  mercantile  agent  through  clerk  equivalent  to  agreement 

with  agent  (a.  6),  959. 
provisions  as  to  consignors  and  consignees  (s.  7),  id. 


Indij.  VSC'd 

KACTOIIS  ACT,   Vm'J-rtmtlnued. 

dispusilioii  by  hcIIit  n'maiiiiiifr  in  poHHeHaioii  (h.  S),  9r»'.». 
by  buyiT  iibtaiiiiii;;  imssi'SMioii  (h.  !•),  /</. 
sects.  S,  l»,  le-ciiactcil,  witli  oiniwHion,  by  S,  of  G.  Act,  ly'J,!,  /(/. 

euscs  dociilod  tlicrcuii,  /'/.,  'JGO. 
effect  of  transfer  uf  tlocumcnts,   on    vtiidnr's  liiii  or   right  of 

8tni)j)ajrc  in  trandlu  (s.  10),  ;»'i2,  !J60. 
transfer  of  document,  by  en<lorscmcnt  (s.  11),  !t(i(l, 

or  l)y  delivery  wlien  by  custom  or  its  terms,  i<l, 
savin;;  for  riglits  uf  true  owner  (h.  12),  id. 
savin;,'  for  common  law  jHjwers  <if  agent  (s.  liJ),  /'/. 
cftcct  of  Factors  Acts,  prior  to,  057. 

FACUl/rY,  812.     Sec  Few. 

FAILURE  OF  COXSII)l':UATIOX.     Sec  Consideration. 

FALSE  OrrRLS0X:MEXT.     See  Constable;  Justice  <>/ the  Peace. 
evidence  in  action  for,  'J17. 

against  judges,  magistrates,  &c.,  id.     See  Justice  of  the  Feact^. 
does  not  lie  against  judge  of  superior  court  for  judicial  act,  /'/. 
where  trespass  will  lie  against  judicial  officer,  'J18. 
judge  of  court  of  record,  918,  919. 
county  court  judge  hond  fide  i.ssuing  warrant  against  person 

out  of  bis  juri.s(Uetion  under  mistake  of  law,  id. 
fi-mhle,  registrar  of  county  court  not  liable  for  imprisonment 

under  warrant  reciting  bad  order,  /(/. 
slieriflf  not  liable  for  arresting  under  ca.  sa.,  916,  id. 
as  to  authority  of  revising  barrister  to  turn  a  person  out  of 

his  court,  919. 
wrong  committed  in  M.  abroad,  must  be  actionable  here  and 
not  legal  in  M.,  id. 
form  of  action  with  regard  to  private  persons,  id. 
where  party  acts  himself,  id. 

or  signs  the  charge  sheet  at  request  of  constable,  920. 
liability  of  solicitor  causing  arrest,  id. 

under  illegal  warrant,  id. 
arrest  of  plaintilf  l)y  sheriff  under  two  writs,  id. 
authority  of  servant  to  arrest  on  behalf  of  liis  master,  id. 
liability  of  chairman  of  meeting  for,  id. 
action  for,  against  cduijiany,  id.,  1094 et  seq.    See  Corporalioii. 
proof  of  the  imprist)nmeut,  921. 

no  imi)risonment,  to  prevent  a  person  walking  in  any  but 

one  direction,  id. 
arrest  not  confined  to  corporal  seizure,  id. 
proof  of  detainer  satisfies  allegation  of  arrest,  id.,  922. 
damages,  922. 

no  liability  in  respect  of  remand  by  justice,  id. 
expense  of  quashing  inquisition,  id. 

being  stripped  and  searched  admissible  as  part  of  injury,  id. 
against  co-trespassers,  id. 
defence,  id. 

justification  requires  special  defence,  id. 
justificiition  on  tlie  ground  of  felony,  id. 

when  admissible  on  ground  of  misdemeanour,  id. 
statutes  allowing  of  lurcst  of  persons  found  committing 
offences,  923. 
under  Pawnbrokers  Act,  1872,  id. 
question  of  reasonable  suspicion  is  for  juilge,  id. 
not  guilty  by  statute,  iit.,  1131  et  saj^. 
Statute  of  Limitations,  923. 
evidence  in  mitigation,  id.,  924. 
n. — vor,.  11.  d  .s 
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FALSE  PEETENCES, 

goods  obtained  by,  95o,  95G.     See  Conversion  of  Goods. 

FALSE   EEPREvSENTATIOX.     See   Deceit,  Action  for  Fraud;   Blis- 
representation. 

FALSE  EETURN, 

action  for,  1221  et  seq.     See  Shfriff'. 

FAST  DAY. 

bill  fallin,;;'  due  on,  payable  on  previous  da}',  361. 
not  to  be  reckoned  in  estimatinu'  time  for  doing  act  in  relation  to  bill, 
383. 

FATAL  ACCIDENTS  ACT.  ISIG,  9  &  10  V.  c.  93.     Sec  Death. 
generally  called  Lord  Campbell's  Act,  810. 

FEES. 

physician  may  sue  for,  when,  515. 

barrister  cannot  sue  for,  584. 

sheriff's  officer  cannot  sue  execution  creditor  for,  585. 

but  sheriff  may  sue  him  for  them.  id. 
excessive,  exacted  by  public  officer,  may  be  recovered  hack,  614. 
title  to  an  office  may  be  tried  in  action  to  recover,  616.     See  Moniij 

had  and  received. 
what  slieriff  entitled  to,  1223. 

FELLOW, 

of  college  of  physicians,  cannot  sue  for  fees,  515. 

FELI-OW  SEEVANTS. 

liability   of  master   for   negligence   of.  801  et   seq.     See   Employers 
Liability  Act,  1880  ;  Negligence. 

FELON, 

actionable  to  call  person,  after  he  has  served  his  sentence,  875. 

FELONY, 

unprosecuted.  how  far  bar  to  action,  617,  914,  961. 

carrier  liable  for  Inss  by,  631. 

by  servant,  liability  of  carrier  for,  637,  639,  640.     Sec  Carrier. 

l)laintiff  need  not  fix  ])articular  servant  with.  640. 
when  private  person  may  arrest  on  suspicion  of.  922. 
constable  may  arrest  on  reasonable  suspicion  of,  1135. 

FEME  COVERT.     Sec  Married  Woman;   Wife. 

FENCES, 

liability  of  railway  company  for  injury  caused  by  non-repair  of,  794, 

795. 
presumption  of  ownershii)  of,  934,  935. 
defect  of,  when  answer  to  avowry  in  replevin,  1087,  1088. 
obligation  to  repair,  1088. 

FEERY, 

proved  by  njiutation,  48. 

FEEEYMAN, 

is  not  a  common  carrier,  (;30.' 

FESTIVALS, 

of  the  Church  noted  judicially,  82. 

FICTITIOUS  NAME, 

of  payee  of  bill  of  exchange,  360,  3(;i. 


In.h...  I3#I 

FINDEK, 

of  gooclfl  may  niiu'iitniii  trover,  'JUT. 

nut  linblo  in  detinui:  if  iio  lose  tlicm,  995. 
FIXE, 

iiow  iin>ve<l,  1119. 

l)y  cl)ir(jj,'riij)ii  or  indenture,  id. 
Stat.  11  &  lli  V.  0.  7(1...  110. 
W'eLsli,  |>roof  of,  id. 

FIKK, 

if  premises  destroyed  by,  ttMUint  still  liable  fur  rent,  3Ii8. 
l)rc)of  of  loss  of  ship  by,  i3i(.     Sec  Lo*». 
policy,  jjroof  in  actions  on,  155.     Sec  Insurance  (Fire). 
negligent  keeping  of,  792  et  xeq.     See  Ne(jligence. 

FISIIEKY, 

Mso  and  occupation  lies  for  use  of,  :M(). 

action  lies  for  disturbauce  of  exclusivo  right  of,  8:!7. 

when  owner  of,  may  maintain  trespass,  930. 

FIXTUKES, 

contract  for  erection  of,  not  exempt  from  stamp,  230. 

written  sale  of,  requires  ad  raUncm  stamp,  251,  257. 

wlieii  an  interest  in  land  within  the  Stat,  of  ]"'rauds,  s.  I...:il.'l. 

removal  of  erections  by  a;;ricultural  tenant,  317. 

value  of,  not  recoverable  as  goods  sold  and  delivered,  550. 

when  recoverable  on  an  account  statid,  029. 
cannot  be  distrained,  thougli  removable  by  tenant,  90;!. 
when  tixed  machine  can  Ije  distrained,  id. 
easily  removable  not  necessarily  part  of  freeliold,  925. 

as  hatches,  piles  in  rivers,  id. 

signboard  or  fascia,  id. 
attached  to  freehold,  trover  does  nut  lie  for,  919. 

but  reversioner  may  sue  for,  after  severance,  9(j8,  9(39. 

as  where  tree  cut  down  by  stranger  during  term,  9G9. 
right  to  remove,  is  power  eoui)led  with  interest,  id. 

and  assignable  by  deed,  id. 
when  right  to  be  exercised,  id. 
when  assigned  by  tenant,  id. 

rigiit  not  atiected  by  surrender  of  lease,  /*/. 

so  in  casi:  of  voluntary  liquidation  of  company,  id. 

assignee  must  enter  and  sever  within  reasonable  time,  /(/. 
what  tenant  may  remove,  970. 

those  only  may  be  taken  in  execution.  1189. 
right  of  mortgagee!  to,  970. 
damages  for  conversion,  98U. 

mortgage  of,  when  to  be  registered,  1 192,  1 19;:,  1 19t:,  1197.     See  Bill 
of  Sale. 

FLAG, 

warranty  of,  in  policy  of  marine  insurance,  130.     See  Insuraiue. 

FLOATING   CHARGE, 

on  assets  of  company,  definition  of,  1215. 

must  bo  registered  under  Cos.  Act,  1900,  8.  14,  /(/. 

FOOT  PASiSEXGERS, 

duty  of,  in  crossing  higiiway,  779. 

level  crossing  on  railway,  795. 

FORIJEAUANCE, 

to  sue  third  persitn,  good  consideration  though  no  binding  euntrnct, 
397. 

ss  2 


1342  Index. 

FOEEIGN  BILL  OF  EXCHANGE.     i<(:c  Bill  nf  Exchawje. 
adliesive  stamp  on,  240.     See  Stamp. 
protest  of,  386.     See  Protest. 

FOREIGN  COURTS.     See  Foreign  Judgments. 

opinion  of  may  be  obtained  wbere  convention  exists,  121. 

FOREIGN  INSTRUMENTS, 

stamp  when  necessaiy,  227,  2i0,  247,  2GS. 

FOREIGN  JUDGMENTS, 
proof  of,  122. 

by  copies  under  seal  of  court,  id. 

if  court  have  no  seal,  by  i  signature  of  judge,  id. 
of  Irish  and  Scotch,  registered  in  C.  O.,  by  certificate,  id. 
2:rounds  of  Irish,  by  verified  shorthand  note,  id. 
eifect  of,  208. 

conclusive  between  same  parties,  id. 

where  parties  were  subject  to  its  jurisdiction,  id.,  209. 
and  judgment  is  on  the  merits,  209. 
even  although  irregular  under  local  law,  id. 
unless  against  natural  justice,  208. 
or  obtained  by  fraud,  id. 
or  judges  interested,  id. 
or  penalty  for  act  of  criminal  nature,  id. 
or  not  conclusive  in  country  where  given,  id. 
or  in  defiance  of  comity  of  nations,  209. 
mistake  of  English  law  no  defence  to  action  on,  id. 
is  no  merger  of  the  debt  in  this  country,  id. 
payment  of  amount  bars  cause  of  action,  id. 
of  Admiralty,  conclusive,  204. 

FOREIGN  LAWS, 

not  judicially  noticed,  83,  120. 
what  so  regarded,  120. 
proof  of,  id. 

Irish  statutes,  id. 

law  passed  in  British  colony,  id. 

written,  oral  evidence  admissible  to  prove,  id. 

witness  may  make  text-book,  code,  &c.,  part  of  his  evidence,  id. 
court  will  then  give  it  eft'ect,  id. 
witness  must  have  competent  skill,  121. 

competency  of  witness  a  question  for  the  court,  id. 

ojiinion  of  colonial  or  i'oreign  court  may  be  had  on  questions  of 
colonial  law,  id. 

FOREIGN  PATENT, 
how  proved,  100. 

FORKKiN   REGISTER, 

public,  provable  by  ixamined  copy,  97,  98,  131.     See  liegister 
(jf  marriage,  129,  130.     See  lleijider. 

FOREKiN  SECURITIES, 
stamp  on,  260 — 262. 
sale  of,  not  within  S.  of  G.  Act,  1893.. .527,  571. 

l'Y)EEIGN  SHIl', 

insurance  on,  withdiit  inlerest.  nciw  Miid,  122. 


Iixhr.  134:5 

FOREIfiN  STATE, 

existence  of,  noticed  jiiilieiiilly,  if  ncojrnizeil  by  Uritisli  Gnvfrnnnnt. 

hut  not  otherwise,  80. 
existence  of  war  with,  judicially  noticed,  id. 

FOREirJNKU, 

eontiiict  by,  ille;,Ml  here,  not  enforceable  here,  fJil'.l. 
wife  of,  not  liabhi  iis/em''  xo/c,  1171. 

FOKFKITURE. 

witness  not  bound  to  answer  questions  which  iniirlit  expose  him  to, 

HIT.     See  Witiiexx. 
of  lease,  not  caused  by  merely  payiuf,'  rent  to  third  person,  1024. 

by  disclaimer,  in  pais,  does  not  extend  beyoml  a  tenancy  from 
year  to  year,  id. 
evidence  in  ejectment  of  forfeiture  of  lease,  102."). 
clause  of  rc^-ontry  to  be  construed  strictly,  /'/. 
proof  of  lease  proves  riglit  of  re-entry,  id. 
"perform"  will  apply  to  nefrative  covenant,  /'/. 
])roof  of  non-performaneo  of  covenant,  Do,  id.,  1029. 
condition  in  sub-lease  that  lessor  and  lessee  may  re-enter— lessee 

may  re-enter  alone,  102."). 
lessor  cannot  re-enter  wdiero  he  has  parted  witli  reversion,  /(/. 

but  termor  who  has  leased  for  his  whole  term  can,  id. 
ejectment  by  assiu'nee  of  lessor,  /(/. 

what  conditions  are  within  stat.  32  H.  8,  c.  84...  102(3. 
conditions  of  re-entry  annexed    to   reversion   immediately 

expectant,  724,  iil.     See  Conveyancing,  d'r.  Act,  1881. 
right  of  entry  for  condition  broken,  will  not  pass  bv  deed 
1026. 
but  may  by  will,  l)y  stat.  I  V.  e.  2(3,  s.  3,  id. 
when  reversion  is  .severed,  id. 
notice  of  breaches  of  covenant  must  in  general  be  given,  1029 
et  sea.    See  Conveyancing  and  Law  of  Property  Act,  1881  ; 
Id.  1892. 
but  not  in  case  of  assignment,  &c.,  id. 

or  non-payment  of  rent,  id. 
notices  how  to  be  served,  id. 
evidence  in  case  of  entry  for  non-payment  of  rent  at  common  law, 
1026, 1027. 
provisions  of  C.  L.  P.  Act,  18.")2.  s.  210. ..1027. 
service  of  writ,  id. 

under  Rules,  1883,  id. 
half  a  year's  rent  due,  id. 
no  sufficient  distress,  id. 

premises  must  be  searched,  1028. 

unle.ss  search  prevented  by  tenant,  if/. 
plaintilTs  proof  when  defi-ndant  does  not  appear  at  trial,  1027. 
where  plaintifl' assignee  of  reversion,  notice  of  assignment  must 
be  proved,  1026. 
evidence  in  case  of  entry  for  other  breaches  of  covenant,  1028. 

notice  of  breach  and  demand  of  compensation  must  be  served, 
1029.     See    Conveyancinq  and   Law  of    Property  Act,  18S1  • 
Id.  1892. 
reservation  of  additional  rent,  on  breaeli,  ludess  paid,  does  nut 

waive  condition,  1030. 
proviso  for  re-entry  on  winding-up  of  company,  enforceable,  id. 

even  although  for  reconstruction  or  amalgamation,  id. 
as  to  clause  of  forfeiture  on  bankruptcy,  id.,  1031. 
where  action  is  to  enforce   covenants  for   repair   only,    wecklv 
tenants  unnecessary  dereudants.  |0:;i. 
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FORFEITUEE— co)(</MMe(Z. 

evidence  in  case  of  entry  of  other  breaches  of  covenant — continued. 
licence  to  assign,  &c.,  does  not  avoid  condition,  1031. 
protection  to  iJurchaser  against  breach  of  covenant  to  insure,  id. 
waiver  of,  id. 

where  lease  is  voidable  and  not  void,  id. 

lease  for  years  on  condition  *'to  be  void,"  voidable  at  option  of 

lessor,  id. 
so  in  case  of  condition  that  lessor  may  re-enter,  id. 
by  acceptance  of  rent  accruing  after  forfeiture,  with  notice,  id. 
demand  of  such  rent,  1032. 
bringing  action  therefor,  id. 

accci:itance  of  rent  after  discharge  of  insolvent,  id. 
lying  by,  no  waiver,  id. 
makint;-  distress,  a  waiver,  id. 

aliier. \mi\Qx  C.  L.  V.  Act,  1852.. .1033. 
jiroceedings  in  ejectment  a  final  election,  1032. 
where  notice  to  repair  is  a  waiver  of  forfeiture,  in  case  of  a  general 

and  particular  covenant  to  repair,  1033. 
continuing  breach,  accejitance  of  rent  no  waiver,  1034. 
condition  not  to  underlet,  id. 

actual  waiver  only  ajiplies  to  specific  breach,  1034. 
relief  against,  for  non-jiayment  of  rent,  id. 

even  although  landlord  has  re-entered  without  action,  id. 
for  other  breaches  of  covenant,  id.,  1035.     See  Coiireyancing 
and  Latv  of  Frojyerty  Act. '[8SI:  7fZ.,  1892. 
FORGERY, 

of  bill,  proof  that  party  has  forged  otlicr  bills,  inadmissible  in  action 

against  acceptor,  84,  398. 
of  seal,  opinion  of  witness  admissible  as  to,  177. 
payment  under  probate  of  forged  will,  good,  203. 
when  a  defence  in  actions  on  bills  or  notes,  398. 
of  indorsement  of  cheque  payable  to  order,  400.     See  Cheque. 
recovery  of  money  jjaid  on  forged  instrument,  009. 

unless  forgery  is  of  bill,  &c.,  and  payer  has  been  guilfy^  of  negli- 
gence or  delay,  id. 
on  banker,  customer  cannot  be  debited,  610. 

uidess  alteration  made  in  cheque  by  the  authority  or  negligence 
of  di'awer,  id. 
of  ]iower  of  attorney,  494. 

indemnity  by  person  acting  under,  id. 
as  to  recovery  of  money  obtained  by,  id.,  OlO,  G17. 
of  transfer  of  stock,  liability  of  broker  who  identified  the  forger  to 
15ank,  Am,' Add..  494. 
shares,  indcmnily  by  transferee,  112(». 

FOX'S  ACT  (32  G.  3,  c.  GO).  854. 
applies  only  to  criminal  trials,  id. 

FRAUD, 

oral  eviilence  admissible  In  prdve.  in  writien  instruments,  20.     See 

Oral  Evidence. 
defence  in  atrtion  by  vendor  against    vendee  of  real  properly,  320. 
See  Vendor. 

must  be  s])ecially  jileaded,  /</. 
eniiiloyment  of  ))uffers  at  auction  deemed  to  be,  328,  329. 
in  accepting  bills,  by  one  of  several  partners,  .305. 

taking  ])artiierHliip  se(!urily  for  aejjarafe  debt  is  evidence  of,  id. 
in  actions  on  bills,  39S. 

])roof  of,  ])nf,s  jilaintiffon  proof  of  ednsideiatinn,  ;i!)9. 
0])e7is  an  adjustment  on  policy,  448. 


Indir.  liJi') 

I'KAUl) — nniliiiiird. 

11  (IcfeiK'u  iij  nctioiiH  mi  iiolioics  nf  iiiHuriincc.  \i'Jg  it  seq.,  t.">7.     See 

Insurance. 
wiiivcr  tif,  550. 

goods  (ibtained  by,  on  credit,  effect  of,  570. 
inniu  V  obtained  by,  r(Cf)verable  as  money  liad  and  n^ceived,  Gi;i    See 

Money  had  and  receired. 
gronnd  for   rescission,  only  when   contract  can    bo  disafBrmed  and 

other  party  remitted  to  former  state,  fJl:i,  814,  1 1  K!. 
when  a  defence  in  contract.  tjti:i,  719. 

must  be  specially  pleaded,  and  allegation  speeilic,  GGiJ. 

when  it  can  be  raised  imder  non  est  factum.  710. 
must  be  concealment  or  diLxption  with  res]ie<'t  to  transaction,  GO;!. 

and  what  was  snbHt;intially  the  consideration,  id. 
false  rei)resentation,  when  made  in  ignorance,  id. 
fraud  of  agent,  in  course  of  business,  is  fraud  of  principal,  id. 
surreptitious  dealing  with  agent  is  frand,  id. 
misrepresentation  of  eftVct  of  deed,  id. 

framl  means  moral  fraud  and  not  innocent  misrepresentation,  id., 
84-5. 
but  snch  misrepresentation  ground  for  setting  aside   con- 
tract, 3^0.  814. 
repreeentation  of  fact  of  which  plaintiiT  knows  nothing,  (JCI.  844. 
may  consist  in  allowing  party  to  remain  in  error,  iJfM. 
fraiidnlent  concealment  of  plaintiffs  identity,  id. 
false  description  of  goods  advertised  to  be  sold,  id. 
maker  of  chattel  with  patent  defect  not  guilty  of  fraud,  id. 
bribe  given  to  agent  to  induce  him  to  contract,  id. 
when  infancy  a  defence  to  action  for,  t;7H.     See  Infancy. 
in  action  for  deceit,  when  groxmd  of  action,  843  ei  set/.     See  Deceit. 

Action  for. 
in  ca.se  of  fraudulent  sale  or  transfer  of  goods,  no  jiropcrty  passes,  9.")."t. 
goods  obtained  by,  no  lien  arises,  987. 
avoids  a  will,  1050.     See  ll'i//. 

when  a  defence  in  action  for  calls.  I107._  See  Joint  Stock  Companies. 
of  wife,  when  gronnd  of  action,  1 170.  1171 . 

FRAUDS,  STATUTE  OF.     See  Tabli:  of  Statutes. 

agreements   in  writing  under,  may,  it  seems,  be-  discharged  orally 
before  breach,  29. 
an  invalid  oral  a:;reem(iit  iloes  not  rescind  former  agreement,/;/, 
sects.  1. -J... 344. 

apply  only  to  leases  whereby  rent  is  reserved,  id. 

effect  of,  on  oral  leases,  id. 

the  3  years  excepted  in  s.  2,  must  be  from  the  making,  id. 

oral  lease  may  be  special  in  its  terms,  id.,  345. 
effect  of  entry  under  oral  lease  for  more  than  3  years,  345. 
change  created  bv  8  &  9  A',  c.  100,  s.  3,  id. 
sect.  4... 312. 

sale  of  lands  under,  id. 

what  is  an  interest  in  land  under,  id. 
collateral  agreement  liow  far  affected  by,  313. 
note  or  writing  jnust  s))ecify  term;-'.  3.14. 

auctioneer's  receipt  for  deposit  must  state  price,  id. 
subject,  terms  and  names  must  a])iiear.  315. 

general  descrij)tion  of  proju'rly  sufficient,  /(/. 
contract  made  out  by  letters.  i.<:c.,  id. 

whole  corresj)ondence  must  be  consiilind.  310. 
conditional  acceptances  of  offers,  id. 
approval  of  title,  /(/. 
olfer  may  he  retracteil  before  acceptance.  31 1.  :>12. 
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FEAUDS,  STATUTE  (W— continued. 
sect.  4 — continued. 

sale  of  lauds  under — continued. 
by  agent,  312. 

quasre  wliether  ratification  of  authority  of,  after  retracta- 
tion of  purchaser's  offer,  binds,  id. 
signature  of  note,  31G. 

printed  name  when  sufficient,  id. 

immaterial  iu  what  part,  317. 

signature  not  sufficient  to  incomplete  instrument,  id. 

must  govern  every  material  part  of  instrument,  317. 

when  entry  in  minute  book  binds  company,  id. 

if  signed  as  witness,  qumre  whether  sufficient,  id. 

of  solicitor,  approving  draft,  quxre  if  sufficient,  id. 

by  initials  is  sufficient,  id. 

by  party  to  be  charged  or  his  authorised  agent,  id. 

recognition  of  previous  signature  sufficient,  318. 

oral  accej^tance  by  tlie  other  party  sufficient,  317,  id. 

agent  need  not  be  authorised  in  writing,  318. 

subsequent  recognition  of  authority  of  agent,  sufficient, 

id. 
one  of  the  parties  cannot  be  agent  for  the  other,  id. 
telegram  may  be  sufficient  memorandum,  id. 
sale  by  action  within  the  statute,  318.     8ce  Auction. 
auctioneer  agent  for  both  parties,  id. 

but  not  several  days  after  auction,  id. 
by  clerk  of  auctioneer  when  sufficient,  id. 
bidding   mav  be  retracted   before   hammer   down, 

319.'' 
by  house  agent,  eniployed  to  procure  purchaser  for 

land,  insufficient,  id. 
secus,  when  instructions  are  to  sell,  on  commission, 
id. 
when  an  oral  contract  can  be  enforced,  id.    See  Part  Per- 
formance. 
where  no  written  contract,  plaintiff  may  sometimes  recover 
on  an  account  stated,  325. 
requires  agreement  for  lease  to  be  in  writing,  314. 
promise  to  answer  for  debt,  &c.,  of  anotlier,  479.     See  Guarantee. 
promise  to  marry,  not  within,  495. 
contracts  not  to  be  performed  within  a  year,  525. 
lliiit  necessarily  cannot  be,  id. 

for  a  year's  service,  to  be  commenced  on  the  next  day,  not 
within  the  statute,  id. 
secus,  if  to  be  commenced  on  subsequent  day,  /(7. 
although  determined  by  notice  within  year.  /(/. 
so  to  be  solicitor  to  a  company,  ■/(/. 

not  lo  carry  on  trade  during  joint  lives,  id. 
to  maintain  a  cliihl  until  able  to  do  for  himself,  id. 
tloubt  arising  from  inconsistent  decisions,  /(/.,  52G. 
contract,    though    not    enforceable,    is    existing    conti'act, 

526. 
applies  onl\'  to  contracts  not  to  be  performed  on  either  side, 

id. 
not  taken  out  of  statute  by  part  jierformance,  id. 
where   whole   of  consideration    has  been  performed  action 

lies,  id. 
consideration  must  aj)})ear  in  memorandum,  id. 
contract    by  executor  to  answer  damages  out  of  his  own  estate, 
115G. 
sect.  G,  revocation  of  wills  under.  1052.     See  ll'i7/. 
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l-'UAUDS,  STATUTE  ()V—<u,utiim(ul. 

Beets.  7,  H,  no  bar  to  n-c^nviTV  of  land  conveve<l  to  pliuntifiTs  ajjent, 

320. 
aeot.  17,  repi';iii'(l  and  replaces]  by  S.  of  <J.  Act.  lH!t.'!,  h.  ■1,.,.'>'2<V     See 
Sale  of  Qoiiih. 

FRAUDULENT  ASSIGNISIEXT.     ^w  Sheriff . 

jiroof   of,    in    action    against   sheriff    for    taking    i)laintifr8   goods, 
\VM),'tseq. 

FIJAUDULENT  DE\  ISES,  STATUTE  OF  (^5  W.  i  31.  c.  12). 
replaced  and  extended  by  11  G.  4  &  1  W.  1,  c.  47, ..1107,  11G8. 

FRAUDUEENT  ]{E:\1()VA1..     ^m- Jleplerin. 

FREE  WARREN, 

proved  by  rupiitation,  4.S. 

owner  of,  may  maintain  tre.s])a.ss,  '.K!0. 

FREIGHT, 

where  there  is  a  loss  of,  within  jwlicy  of  insurance,  445.     See  Lo8». 
wliat   recoverable   on    contract  of   affreightment,  4G7  et  seq.      See 

Affreightment. 
paymiuits  made  in  advance  of,  not  recoverable  if  ship  lo.st,  408. 
dead,  meaning  of,  471. 

FRIENDS,  SOCIETY  OF.     See  Quaherg. 

FUNERAL  EXPENSES. 

action  for  money  paid  for,  Ml. 

oi' deceased  husband,  necessary  for  infant  widow,  (J74. 

cannot  be  recovered  in  action  for  negligence  at  common  law.  782. 

nor  under  tlie  Fatal  Accidents  Act.  184i;...8Il. 
liability  of  executor  for,  115LI.     See  Executor  and  AdminiMrator. 


GAlNfEKEEI'ER. 

proof  of  having  ajipointed,  bv  entrv  in  books  of  clerk  of  the  peace, 

2i:5. 
charge  against,  of  killing  foxes,  when  slanderous.  853. 
appointment  of,  no  evidence  of  right  to  soil,  1037. 

GAMING, 

all  coniracts  by  way  of  gaming  or  wagering  void,  400,  617. 
no  action  here  on  cheque  given  in  France  for  gaming  debts!,  lOd. 
money  lent  for  playing  at  illegal  game,  not  recoverable,  Gf.7. 
nor  money  jiaid  for  debt  incurred  by,  at  defendant's  re(iuest,  ."iltl,  id. 
no  consideration  for  promissorv  note  givi-n  for  monev  so  paid. 
400. 
collateral  security  on  sale  i>f  land  for  purpose  of  n  lottery,  illegal,  GG8. 

GA^IING  ACTS,  1845,  181)2  (8  &  9  V.  c.  109;  55  &  50  V.  o.  9).     See 
Table  op  Statutes. 

GAOLER, 

entitled  to  a  demand  of  copy  of  warrant.  lllM. 

GARNISHEE  ORDER.     See  Altachmeni. 

GAVELKIND. 

custom  of.  judicially  noticed,  8.">. 

co-heir  in,  may  distrain  witliout  command  of  co-tonani,  108G. 
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GAZETTE, 

evidence  of  acts  of  state  published  therein,  189, 
as  proclamations,  or  orders  in  council,  105,  irl. 
but  not  of  matters  not  referring  to  acts  of  state,  190. 
as  the  king's  grants,  irh 
appointment  of  officer,  id. 

GENERAL  ISSUE, 

may  not  in  general  be  pleaded,  309. 

by  statute,  id.     See  Not  (juilty  by  Statute. 

GENERAL  REGISTER  OFFICE, 

seal  of,  authenticates  certificates  of  births,  deaths,  and  marriages,  120. 

Indian  marriages,  128. 

GESTATION, 

period  of.  ]irosumed  to  be  ahont  nine  calendar  raontlis,  42. 

GIFT, 

vesting  in  property  in  ease  of,  9.")8  et  seq.     See  Conrrrsion  of  Goods. 

GOOD  FRIDAY, 

bill  falling  due  on,  payable  on  previous  day,  oGl. 

not  reckoned  in  estimating  time  for  doing  act  in  I'ehition  to  bill,  383. 

GOODS, 

order  for,  exemjDt  from  stamp,  232. 

so.  now  for  delivery  of  goods,  255. 
warrant  for.  stamj)  on,  276.     See  Stamp. 
when  like  goods  insured,  are  mixed,  how  property  to  lie  ascertained 

439. 
Sale  of  Goods  Act.  1893  (56  &  57  V.  c.  71).     See  Table  op  Statutes. 
action  on  contract  of  sale  of,  521  et  seq.     See  Sale  of  Goods. 
for  not  accepting  goods  sold.  537.     See  Sale  of  Goods. 
goods  bargained  and  sold,  543.     See  Sale  of  Goods. 
not  delivering  goods  sold,  544.     See  Sale  of  Goods. 
goods  sold  and  delivered,  549.     See  Sale  of  Goods. 
document  of  title  to.  under  Factors  Act,  1889,  and  S.  of  G.  Act,  1893. 

521,  957. 
what  are  privileged  from  distress,  903  et  seq.     See  Illegal  fHstress. 
action  for  conversion  of,  948  et  seq.     Sec;  Conversion  of  Goods. 
when  property  in.  passes  on  sale  of.  949  et  seq.     See  Conversion  of 

Goods. 
gift  and  gi-ani  of.  953  et  seq.     See  Conrersion  of  Gomls. 
bill  of  sah-  of,  1191 .     See  Bill  of  Sale. 
proof  of  removal  of,  in  a(!tion  by  landlonl  against  sherift",  1219. 

GOVERNESS, 

not  a  menial  servant.  510. 

GOVERNOR, 

of  colony,  communications  with,  when  privileged,  173.     See  Witness. 
retired,  miiy  prove  validity  of  marriage  in  colony,  121. 

<41;.\\T, 

prcsnraption  of,  38  et  seq.     S(,'e  I'restimptvni . 
implied,  and  reservation  of  eascmml.  817,818.  838. 
word  dors  not  imply  covenant,  except  l)y  stiitute,  716. 
right  of  support  may  b(>  acquired  by.  813. 
so  rigiit  of  common,  823. 
way,  826. 

from  crown  )n;iy  sunn  limes  be  presume. 1,  833. 
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GRANT— twi</;M(ftd. 

Y\\i\\i  to  litrlit  and  air.  not  strictly  subject  uf,  81G. 
f)f  ^'oods,  vcstiiit,'   of  property  in    cnHf  of,  95:5.     Sec  Conrersiim  «</ 
(luods. 

GREEKS, 

confirmation  of  marriages  of,  101.']. 

GROWING  CROPS.     See  Cropx. 

GUARANTEE, 

for  payment  of  goods  by  third  party  exempt  from  Ktamp,  235. 
eviclencc  in  action  on,  -171). 

is  a  contract  to  answer  for  payment,  &c.,  by  tliird  person,  id. 
proof  of  the  contract,  Stat,  of  l-'rauds,  s.  4,  id. 

agreement,  or  note,  or  memorandum,  must  be   in   writing 

and  signed,  id. 
consideration  need  not  appear  on  writing,  id. 
is  a  collateral  undertaking,  leaving  obligation  of  princi])al 

subsisting,  id. 
where  payment  of  delil  of  third  person  mere  incident,  not 
within  it.  id. 
as  "  propertv,"  "document."  and  ^' del  credere"  eases, 
id. 
statute  applies  to  legal  del)ts  only,  id. 
promise  must  be  made  to  original  creditor,  48(t. 
mere  promise  of  indemnity  not  within  it,  id. 
nor  where  guarantor  lias  any  interest  bevond   his  promise. 
id. 
i.e.  an  interest  recognized  by  law,  id. 
as'rcement  to  sell  on  del  credere  commission  no  guarantee. 

id. 
guarantee  given  in  consideration  of  forbearance,  -ISO. 
as  to  the  form  of  the  memorandum,  :J14,  481. 
suretyship,  on  bill  of  exchange,  481. 
continuing  guarantee,  revocation,  id. 
what  is  a.  id. 
examples  of,  id. 

effect  of  change  in  a  firm,  to  or  for  whom  given,  48'2. 
when  revocable,  id. 

when  consideration  fragmentary,  id. 
«ecM.«,  where  given  once  for  all,  id. 
not  revoked  by  death  alone  of  guarantor,  id. 

whether  as  to  advances  made  after  notice  of  death,  id. 
but  not  as  against  survivor  of  two  joint  and  several 
co-sureties,  id. 
default  of  principal  debtor,  48:5. 
must  bo  proved,  id. 

admissions  by  principal  debtor  are  inadmissible,  id. 
damages,  id. 

for  payment  by  acceptor  of  bill  include  interest,  id. 
guarantor  entitled  to  benefit  of  composition  from  i)rincij)al 
debtor,  id. 
unless  excluded  by  contract,  id. 
where  given  to  A.  as  trustee  for  15.,  A.  can  recover  same 
damages  as  15.,  id. 
defence,  id. 

want  of  a  written  memorandum  must  be  speeiallv  pleaded, 

:{l(),  /./. 
omission  to  enforce  rights  does  nut  discharge  surety.  4S.'5. 
concealment,  id..  484. 
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GUARANTEE— TOH</«MP(i. 

evidence  in  action  on — conihnte<h 
defence — con  tin  ned. 

alteration  of  position  of  parties,  giving  time,  &c.,  404, 405, 484. 
discharge  by  the  creditor  releasing  debtor  or  varying 
the  surety's  risk,  484. 
must  be  binding  enforceable  contract  with  prin- 
cipal debtor,  id. 
passive  acquiescence  is  insufficient,  id. 
no  discharge  if  right  against  surety  reserved,  id. 
contract  for  suretyship  sometimes  severable,  id. 
where  liability  changed  by  statute  during  pendency  of 

guarantee,  485. 
surety  paying  debt  entitled  to  securities  of  creditor,  /(/. 
right  not  in  abeyance  till  surety  pays  debt,  id. 
if,  through  laches  of  creditor,  surety  cannot  have 

them,  he  is  released  pro  tanto,  id. 
rules  apply  as  between  acceptor  and  indorser  of  bill 

of  exchange,  id. 
distinction  between  intentional  and  negligent  acts 

of  creditor,  id. 
creditor  not  entitled  to  security  given  surety  by 

debtor,  id. 
case  of  two  sureties,  id. 

creditor  may  surrender  security  to  trustee  in  bank- 
ruptcy of  debtor,  486. 
adjudication,  discharges  surety  for  composition  of 
debtor,  id. 
with  respect  to  goods.  48(J.     See  Warranty. 

action  against  principal  for  money  paid  by  surety,  under,  51)3.     Sec 
Money  Paid,  Action  for. 
contribution  by  co-sureties,  596. 
when  surety  can  recover  costs  of  action,  id. 
when  .Stat,  of  Limitations  begins  to  run,  in  case  of,  G81.    See  Limita- 
tions, Statutes  of. 

GUARDIAN, 

admissions  by,  not  evidence  against  infant,  G8. 

answer  of,  to  bill  in  Chancery,  not  evidence  against  infant,  199. 

holding  over,  a  trespasser  under  6  A.  c.  72... 932. 

in  socage,  possession  by,  is  seisin  of  infant,  1037. 


HABEAS  CORPUS, 

ad  testificandum,  151.     See  Witness. 

HANDWRITING, 

of  parties  in  register,  unnecessary  to  call  subscribing  witness  to,  125. 
evidence  of,  of  attesting  witness,  when  requisite,  I:f2.  See  Witness. 
proof  of,  140. 

degree  of  knowledge  of  witness,  i<l. 
by  having  seen  party  write,  id. 
by  correspondence,  /(/. 
comparison,  how  far  admissible,  id. 
in  case  of  ancient  writings,  id. 
by  court  and  jury  allowable,  141. 
under  Crim.  1'.  Act.  1865,  s.  8,  id. 

either  with  writini;-  i)nt  in  or  written  for  lli(>  pin-pose, /<?. 
disputed  writing;-  must  be  ]irodueed,  /(/. 
qualification  of  wilness  to  make  eonipari.son.  H2. 
ijf  drawer  of  bill,  admitted  by  accei)tance.  363. 
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IIANDWRITINCJ— r..„///,;/rrL 

iii"  imlurHir,  \>\  compixrison  willi  (Iniwcr'a  si^'imtun-,  wliicli  acciptor 

riiiiiK)t  deny,  :>72. 
of  dniwer,  &c.,  by  indorsement,  3'Jl. 

HAWKING. 

licence  Inr,  within  I'reHcription  Act,  824. 

may  be  exercised  by  servants,  /'/. 

HEALTH,  BOAIM)  ( >l\     See  Board  of  HcaUh. 

HEARSAY. 

general  rule  respeeting,  44. 
admissible  in  questions  of  pcdip:ree,  Ifl. 

declarations  of  deccasid  parents,  to  prove  legitimacy  or  ages  of 

children,  iil. 
deelarations    of   family,   descriptions    in    will,    inscriptions    on 

monument,  &e..  id. 
entries  in  family  llible,  without  proof  of  handwriting,  id. 
as  to  pedigrees.  /(/. 

marriage  certificate  kept  by  the  family,  id. 
ring,  worn  with  inscription,  id. 
ilescription  in  deed,  id.,  45. 

memoranda  of  parent  as  to  time  of  child's  birth,  45. 
declarations  of   party  as  to  his  own  illegitimacy  inadmissible, 

except  against  himself,  id. 
date  on  tombstones,  id. 

proceeding  in  sheriff's  court  in  Scotland,  id. 
recital  in  answer  in  Chancery,  or  in  family  conveyance,  45,  46. 
cancelled  will,  40. 

declarations  need  not  be  contemporaneous  with  facts,  /(/. 
but  stricter  proof  required  in  proving  recent  events,  /(/. 

declaration    of   parent    not   evidence    to   prove   defence  of 
infancy,  id. 
general  reputation,  id. 

unless  witness  received  evidence  from  some  individual,  id. 
of  what  persons  admissible,  id. 

of  deceased  husband  as  to  legitimacy  of  wife,  /(/. 
of  wifi^  as  to  her  hii.s band's  family,  iil. 

but  not  of  her  family,  id. 
of  illegitimate  relations,  or  servants,  inadmissible,  id. 
of  deceased  person  as  to  his  own  marriage,  id. 
of  deceased  mother,  as  to  non-access,  inadmissible,  id. 

but  admissible  to  prove  birth  of  child  before  marriage,  47. 
of  parents,  of  bastardy,  admissible  as  evidence  of  conduct,  /'/. 
relationship  of  the  declarant  must  first  be  proved  to  satisfaction 

of  judge,  id. 
old  <lepositions  in  a  suit,  not  proved  aliunde,  to  have  been  made 

by  relations,  inadmissible,  id. 
no  objection  that  declarant  stood  in  pari  casu  with  the  person 

who  tenders  the  evidence,  id. 
declarant  must  be  dead,  /(/. 
inadmissible  post  litem  motam,  id. 

though  not  known  to  declarant.  /(/. 
need  not  be  an  actual  suit,  iil. 
admissible  to  prove  public  rights,  and  rights  in  nature  of  such,  l^'. 
grounds  of  admissibility,  /(/. 
custom  and  extent  of  a  manor.  /(/. 
reputed  manor  which  once  existed,  id. 
common  by  cause  of  vicinage',  or  otherwise,  id. 
custom  in  borough  corporate  to  exclude  foreigners,  /'/. 
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HEAKHAY— «,//^/y//(«d. 

admibsible  to  prove  public  riyhts,  uiul  righta  in  nature  of  such — rcn- 
tiiiued. 
boundary  between  parishes,  &c.,  48. 
parish  modus,  id. 
parochial  chapelry,  id. 
toll  traverse,  ferry,  or  county  bridge,  id. 
several  fishery,  right  of  free  warren,  id. 
customary  heriot,  id. 
liability  to  repair  county  bridge,  id. 
inadmissible  to  prove  prescriptive  private  right,  id.,  49. 

or  exemption  of  sherift'  from  performance  of  public  duty,  40. 
admissibility  of  parish  and  county  maps,  id.     See  Map. 
tradition  of  particular  fact  inadmissible,  id. 

declarations  of   deceased  occupier  of  land,  on  question  of 

public  way,  id. 
declarations  of  deceased  lord  of  manor,  as  to  his  waste,  id. 
ancient  entries,  or  orders  of  justices  in  sessions,  on  questions  of 

locality,  admissible,  id.,  50. 
ancient  leases,  50. 

award  inter  alios  inadmissible  to  prove  boundar\',  id. 
finding  of  jury  on  commission  to  ascertain  bouuc'.s,  id. 
decree  or  inquest  of  office  lawfully  authorised,  id. 
rule  as  to  the  parties  from  whom  tlie  declarations  proceed,  /'/. 
in  cases  not  strictly  public,  id. 

strictly  public,  id. 
user  need  not  be  shown,  51. 
must  not  be  post  litem  motam,  id. 
distinction  where  two  suits  on  different  customs,  .")1. 
inadmissible,  if  declarant  still  alive,  id. 
admissible,  when  part  of  the  transaction,  id. 
to  show  animus  of  equivocal  act,  id. 
declarations  by  debtor  leaving  home,  id. 

at  time  of  making  payment,  id. 
answers  to  letters  to  prove  his  knowledge  uf  the  state  of  his 
aftairs,  52. 
declarations  of  drawee  on  presentment  of  bill,  51. 
instructions  to  solicitor,  to  prove  consideration  of  co.nveyance,52. 
declarations  of  party  felling  timber,  to  rebut   presumption    of 
ownership,  /(/. 
of  plaintiff  at  time  of  assault,  id. 
of  wife  at  time  of  <;lopement,  id. 
as  to  period  of  gestation,  id. 

(jf  plaintifl'  in  conversation  witli  defendant,  if  piirt. 
( )f  re-s-  (jestse,  id. 
but   iict   done    not    qualified    by    subsequent 
declarations  made  alio  intuitu,  id. 
I  if  obligciCH  as  to  part  payments,  id. 
of  tliird  jjcrsons,  as  to  character,  8(j,  S7,  18:!. 
not  every  declaration  admissible  because  accompanying  an 

act  of  tlui  speaker,  5!5. 
declarations  sometimes  receivable,  per  se,  as  a  claim,  id. 
acts  or  assertions  of  ownership,  id. 
by  old  leases  (U-  counterparts,  id. 

by  entry,  in  court  rolls,  of  licences  to  prescriptive  rights,  54. 
by  old  table  of  tolls  admissible,  id. 

aliter,  mere  entries  in  corjioration  books,  of  orders  to  grant 
leases,  &c.,  54. 
entries  made  by  pcrsoiis  in  tiieir  own  favour   inadmissible  for 
tliemselves  or  their  representatives,  id. 
(jf  receipt  of  rent  to  prove  title,  id. 
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acts  or  aH.sLTtii)iiH  tif  owneiahip — r<intiiiii<:d. 

entries  mjidc  liy  jiersoiis  in  their  nwii  liivour  inadmiaHiblc  for 
tliemselvea  or  their  repreHeiitiitivcs — (■tnitinnad. 
survey  <jf  miiiiur  by  owner  no  evidence-  aj^uinHt  Htranger,  r>l. 
aiitei;  where  taken  l)y  person  under  wh<jm  both  jmrtieB 
chiim,  id. 
must  be  aecompauied  by  actual  exercise  of  ri<;lit,  id. 
admissible,  of  persons  having;'  Uf)  interest  to  misrepresent,  id. 

declarations  of  deceased  rector,  &c.,  admissible  lor  successor,  id. 

so  of  custom  to  apjtoiiit  churchwardens,  id. 
but  mere  abseucc  of  interest  not  sufficient  to  make  declarations 

of  deceased  party  evidence,  id. 
declarations  of  testator  as  to  intention,  where  fraud,  &c.,  alleged, 
145. 
where  ambi;,'uity,  oO,  ol. 
before  execution,  to  prove  theu  state  of  instrument,  1 10. 

('ecus,  after  execution,  /(/. 
to  prove  contents  of  lost  will,  id. 

or  what  papers  constitute  will,  id. 
admissible,  of  persons  auaiust  their  own  interest,  ')5. 

though  some  of  the  facts  not  within  their  own  knowledge,  id. 
must  be  against  interest  when  made,  id. 

and  against  pecuniarij  interest,  id. 
inadmissible   of    priest,   of    having    celebrated    irregular    mar- 
riage, id. 
admissible  of  steward,  of  entries  of  money  received  by,  id. 
of  receiver,  receipts  for  rent  by,  id.,  5(). 
of  master  of  vessel,  bill  of  lading,  id. 
of  ageut  paying  over  rent  to  principal,  id. 
receipt  given  to  surety  by  deceased  creditor,  5(J. 
of  deceased  occupier  of  land,  as  to  his  landlord,  id. 
declaration  by  deceased  copyholder  that  he  held  only  for  life,  id. 
of  person  managing  estate,  as  to  another's  interest,  id. 
written  attornment  by  tenant  in  possession,  to  prove  seisin,  id. 
of  deceased  person  as  to  amount  of  rent,  /(/. 
oral  declaration  as  admissible  as  a  written  one,  57. 
of  deceased  collector  of  rates,  entries  of  money  received  by,  id. 
so  of  deceased  clerk  as  against  his  surety,  id. 
of  land-tax  collector,  to  show  nccupation,  id. 
of  deceased  accountant,  /(/. 
ancient  minister's  and  receiver's  accounts,  id. 
old  acc(junts  by  officers  of  corporation,  of  receijjt  of  tithe,  id. 
party  making  the  declarations  must  appear  to  be  dead,  58. 

not  sufficient  that  he  is  abroad,  id. 
even  though  declarant  is  a  party  or  a  privy  to  the  suit,  id. 

as  to  rebut  Stat,  of  Limitations,  or  prove  a  loan,  id. 
it  must  distinctly  appear  to  what  entry  refers,  id. 
of  person  making  entries,  &c.,  in  disehargo  of  his  ordinary  Inisiucss 
or  office  admissible  after  his  death,  oi). 
solicitor's  clerk,  id. 
books,  id. 
collector's  clerk,  id. 

banker's  ledger-,  id.,  Vl'6.     See  Banher'i^  Bool:^. 
notary's  clerk,  59. 

surveyor's  lield  book,  entries  for  survey,  i'L,  60. 
shopman,  GO. 

shop  book  nut  evidence  beyond  a  year  (7  J.  1,  c.  12),  /'/. 
contemporary  oral  declarations  in  regular  course  of  business,  id. 
must  be  duty  to  do  act,  and  make  record  of  it.  id. 
entry  niit  evidence  of  extraneous  fact,  01. 
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of  person  making  entries,  &c.,  in  discharge  of  his  ordinary  business 
or  oflSce  admissible  after  his  deatli — continued. 
distinction  between  declarations  against  interest,  and  those  made 

in  the  course  of  business.  61. 
qusere,  whether   distinction  between   declarations  in  course  of 
business  and  course  of  duty,  id. 
proof  of  marriage  by,  IO08.     See  Marriage. 

HEDGE, 

presumption  as  to  ownership  of,  934,  935. 

HEIE, 

may  give  in  evidence  verdict  for,  and  is  bound  by  verdict  against 

ancestor,  192. 
cannot  have  trespass  before  entry,  930. 

but  entry  of  relates  back  as  against  wrong-doer,  931. 
evidence  in  action  for  recovery  of  land  by,  1030. 
at  common  law,  id. 
under  stat.  3  &  4  W.  4,  c.  100,  id. 
where  total  failure  of  heirs  of  purchaser  (22  &  23  V.  c.  35,  s.  19), 

1037. 
takes  freeholds  only  by  conveyance  from  executor,  &c.,  where 
ancestor  died  after  Dec.  31st,  1897.. .1036,  1060,  1061. 
proof  of  conveyance,  135  et  seq.,  1036. 
proof  of  seisin,  1037. 

what  acts  are  evidence  of,  id. 
proof  of  descent,  id. 

evidence  of  there  being  no  intermediate  heirs,  id. 
sufficient  evidence  that  they  cannot  be  discovered,  id. 

or  that  they  have  made  no  claim,  id. 
in  case  of  collateral  descent,  1038. 
proof  of  marriage,  1038  et  seq.     See  Marriage. 
defences,  1047. 

illegitimacy,  id. 

proof  of  marriage  being  void,  id. 
rules  as  to  presumptive  evidence  of  non-acceSs,  id. 
where  wife  was  separate,  id. 

presumption  of  bastardy  after  judicial  separation,  t'r/. 
neither  husband  nor  wife  can  prove  non-access,  id. 
except  before  marriage,  id.,  1048. 
rules  as  to  presumption  of  gestation,  42. 
declarations  of  deceased  persons  as  to,  46. 

of  parents  inadmissible  to  prove  illegitimacy,  id. 
but  admissible  to  prove  birth  before  marriage,  47. 
ante-nuptial  issue  of  Englishman  domiciled  in  Scotland 
cannot  inherit  Englisli  frei'hold,  1048. 
nor  can  parent  inlierit  from  sucli  issue,  id. 
how  far  English  marriage  can  be  dissolved  or  declared 

null  by  foreign  court,  id.     Sec  Marriage. 
Legitimacy  Declaration  Act.  21  &  22  V.  c.  93...  1049. 
proof  of  a  will,  144  et  t>eq.     See  Will. 
of  copyhold,  evidence  in  action  fur  recovery  of  land  by,  1066.     Sec 

liecovery  of  Land. 
evidence  in  action  against,  on  Imnd,  &c.,  1167. 
evidence  of  heirship,  1025,  id. 

conveyance  from  executor,  &c.,  where  death  after  Dec.  31st, 
1897,  id. 
evidence  of  defence  of  rien^  per  descent,  id. 
seisin  of  ancestor,  how  proved,  1037,  id. 
what  defendant  may  .slmw  inider,  1167. 
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HEIR — rontluHciJ. 

evidence  in  action  a^'aiiist,  on  liond,  &.c — nnitiiiviil. 

evidence  on  defence  of  rieits  per   devixe   or   dexcenf,  what  are 
assets,  1 1G7. 
wlien  reversion  in  mortKiif^or  is  legal  assets,  llCS. 
(•()j)yliold  in  fe(!  not  assets,  id. 
estate  pur  ttutrc  vie  made  assets  ])y  statnte,  id. 
reversion  expectant  on  estate  tail  not  assc  ts,  id. 

for  life,  quant  assets,  id. 
reply  at  common  law,  id. 

'under  stat.  II  O.  4  \-  I   W.  4,  c.  47,  s.  7,  id. 
plnintifl's  pronfs  when  issmd  joined  on  this  reply,  id. 
ovidonco  in  aefion  aj,'aiii.-r  heir  and  devisee,  id. 

(ffect  of  Stat.  11  (t.  4  &  1  W.  4,  c.  47...11G9. 
under  devise  to,  lie  takes  by  devise  and  not  by  descent,  1107.  1 108. 

HEIR-APl'ARENT, 

to  the  crown,  restrictions  on  actions  for  debt  against,  002. 

HERALD, 

communicjxtions  to  not  privileged  from  disclosure,  172. 

HERAED'.S  BOOKS, 
ertVct  nf,  214. 

evidence  of  facts  therein  recorded  in  matters  of  pedigree,  id. 
but  pedigree  dedncible  from  these  books  inadmissible,  id. 

HERIOT, 

may  be  proved  to  he  due  on  death  of  tenant,  though  not  expressed  in 

lease,  20. 
proved  by  reputation,  48. 
as  to  j)niperty  of  lord  in,  itOO. 
Stat,  of  Limitations  witii  regard  to,  1001,  1071. 

HIGHWAY.     See  Way. 

private  person  cann(jt  abate  obstruction  to.  759. 

unless  lie  has  sustained  special  damage,  id. 

may  not  re-erect  decayed  bridge,  id. 
anything  newly  mad(>  near,  so  as  to  be  dangerous  to,  is  nuisance,  703. 

but  mav  be  dedicated,  subject  to  nuisance.  704. 
in  action  for  disturbance  of,  plaintiff  must  slmw  damage,  8:i4. 
private  right  of  owners  of  adjoining  land  to  go  on.  id.  _ 
public  right  to  transfer  goods  thereto  across  footway,  id.,  S3o. 
dedication  of,  to  the  public,  Sol.     See  Way. 

may  be  limited,  81)2. 
right  of  public  to  whole  width  of,  833. 
but  may  be  used  only  as  such,  942. 
when  owner  of  soil  of,  may  maintain  trespass,  929,  930. 
ownership  of  soil  under,  932.     See  Trespugs. 
presumption  of  owncrsliii)  of  waste  adjoining,  933. 
railway  taking  land  under,  must  pay  compensation,  941. 

HIGHWAY  ACTS,  5  &  6  W.  4,  c.  50,  and  27  &  28  V.  c.   101.     See 
Table  of  Statutes. 
rule  itf  (lie  road  under,  779. 
do  not  atl'ect  mode  of  dedicating  highway,  833. 

"HIRE  SYSTEM," 

purchase  of  goods  on.  meaning  of.  1199. 
vesting  of  property  under,  id. 
Bills  of  Sale  Acts  do  not  apply  to,  id. 

unless  a  mere  device  for  a  security.  1200. 
It,  — vol..  II.  ''•"  "^ 
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mSTOEY, 

general,  when  evidence,  216. 

HOLDING  OYER, 

damages  recoverable  by  landlord  against  tenant  for,  74D.    See  Bouhle 

Value.  Action  for. 
tenant  holding  over  may  maintain  trespass,  928. 
yearly  tenancy  created  by,  and  i^ayment  of  rent,  1011. 
tenant  holding  over  after  notice  to  quit,  but  not  paying  rent,  not 

liable  to  distress,  1082. 

HONOUR, 

acceptance  of  bill  for,  389. 

persons  i>aying  bill  for,  may  sue  for  money  paid,  504. 

HOKSE, 

evidence  in  action  on  warranty  of,  487. 

when  plaintiff  may  rescind  contract,  488. 
when  horse  may  be  returned,  id. 

horse  must  be  returned  as  received,  in  reasonable  time,  id. 
when  contract  is  rescinded  with  defendant's  assent,  id. 
when  there  is  fraud  in  seller  which  avoids  contract,  id. 
or  condition  in  contract  authorising  return,  id. 
what  plaintiff  must  prove,  id.,  489. 

receijjt    containing   warranty   admissible    without    stamp, 

235,  489. 
what  amounts  to  warranty,  489. 

representation  at  sale  generally  equivalent  to,  id. 

though    it    may   be    only    expression    of    seller's 
opinion,  id. 
warranty  where  there  is  a  patent  defect,  id. 

governed  by  terms  hung  Wj)  at  repository,  id..  490. 
limited  as  to  time,  490. 

where  horse,  before   time   expired,  die   or   is  too 
injured  to  be  returned,  id. 
servant  fif  horse  dealer  employed  to  sell,  has  authority  to 

warrant,  490. 
how  far  confined  to  servants  of  horse  dealers,  id. 
servant's  declarations  at  time  of  sale  admissible,  69,  id. 
breach,  490. 

meaning  of  term  "  sound,"  id. 
what  amounts  to  unsoundness,  id.,  491. 
scienter  need  not  be  proved,  id. 
damages,  id. 

when  horse-kec^p  may  be  recovered,  id. 

when    costs    of    defending    action    by   imrehaser    may    be 

recovered,  id.,  492. 
measure  of,  in  case  of  re-sale,  492. 
in  respect  of  liability  to  a  subvc^ndee,  id. 
liable  for  natural  consequences  of  breach,  id. 
injury  caused  by  infection,  id. 

by  poisonous  impurity  of  acid  sold,  id,. 
aceeptane(>  of,  by  buyer,  witliin  S.  of  G.  Act,  1893,  s.  4. ..527. 
within  tiic  Dogs  Act,  I90t;,  C  E.  7.  c.  32.. .7!)!. 
stiitiitcs  relating  to  sale  of,  9<)1. 
livery  stable-keeper  has  no  lien  on,  for  keep,  OS.'), 
but  inii-keeiier  and  trainer  have,  id. 

HOUSE, 

liability  for  rent  of  fnrnislied,  let  in  unlcnaiitable  state,  342.      See 
V»t  and  Occupation. 
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H0U8E —  rontinued. 

when  liiiiillnnl  lial)lf  for  lettiiit,',  in  unfit  sfati-  for  linbittilinn,  3!'_'. 

niitwitliwtuiulinLC  !ii;rciTn(iit  to  the  fontniry,  id. 
wliat  aiO'iiiiits  to  ii  nuisance  to,  7<'iO.  Set;  Nuisance. 
occu]iiir  of.  Jioiind  to  rail  in  area  of,  7<iH. 

ri^iit  lo  Hniiport,  how  acquireil  for,  813.     Sec  Support  of  Land. 
wliin   action   lies  for   jiuUing   clown   neighbouring,'   house,  whereby 

plaintifl"  is  injured,  i<l. 
measure  of  tlaiiiages  in  trespass  for  pulling  down,  '.V.VJ. 

HOUSE  OF  CO3IM0NS;  HOUSE  OF  LORDS.     f>vo  rarliament. 

HUXDKEDORS, 

action  against,  for  damage,  now  abolished,  Ml'.l     See  Riat. 

IIUNTIXO, 

licence  for,  within  Prescription  Act,  824. 
and  may  be  exercised  by  servants,  id. 

HUSBAND, 

declarations  of  deceased,  as  to  legilimncy  of  wife,  adniissihle,  40. 

See  Ueiirsay. 
when  liable  on  admissions  of  wife,  71. 
dccliirationa  of  wife,  when  admissible  for,  I'l. 
admissions  of,  seem  not  evidence  in  action  in  respect  of  wife's  separate 

estate,  71,  id. 
may  sue  banker  for  money  of,  deposited  by  wife,  9.". 
when  incompetent  witness  for  or  against  his  wife,  I(j:i,  I(J4.     See 

Wititees. 
liability  on  indorsement  of  bill  by  wife,  :i72. 
liability  of,  for  goods  sup])lied  to  wife,  .Kj;!  et  >teq.     See  Wife. 

on  account  stated  by  wife,  628. 
may  sue  on  account  stated  with  wife.  id. 

liable  for  double  value,  on  liolding  over  of  wife,  dum  sola,  751. 
seised  jure  uxori<,  and  holdiiii;'  over  without  consent,  a  trespasser  by 

Stat.  G  A.  c.  72... 932. 
judgment  in  ejectment  against  wife,  not  evidence  against  husband  in 

trespass  for  mesne  profits,  046. 
ineorai)etent  to  prove  non-access  diu"ing  marriage,  1047. 

secns  as  to  non-access  before  marriage,  id.,  1048. 
declarations  inadmissible  to  bastardise  children  born  after  marriage, 

4t;. 
actions  by  and  against,  1160  <t  seq.     See  Huslxind  and  Wife. 
elfect  of  abjuration  or  transportation  of,  on  liability  of  wife,  1172. 
not  liable  for  assault  committed  by  him  on  wife  prior  to  divorce,  id. 
as  to  right  of,  to  enter  wif(;'s  house,  1173. 

to  sue  wife  for  money  lent,  &c.,  1170. 
may  contract  with  wife,  id. 
when  liable  for  detention  of  wife's  chattels,  id. 

HUSBAND    AND    WIFE.     Sec  Married    Woman;  Married    Wo^rwn's 
J'roperiy  Act,  1882;  Separate  Estate. 
legality  of  agreement  between,  to  live  scjiarate,  1 173. 
actions  by  and  against,  1160. 

claims  by  and  against  may  be  joined  with  claims  by  or  against 

either  separately,  id, 
for  ante-nuptial  dt'bts  of  wife,  /<?.,  1170.     See  Married  Women's 

Propirty  Act,  1882. 
husband  liable  for  tort  of  wife  committed  during  coverture,  id. 
st'CHS  where  wife  was  divorced  after  tort,  id. 
not  at  common  law  for  fraud  of  wife  connected  with  contract 
/-/..  1171. 
quiere,  as  to  false  representations,  1171. 
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HUSBANDEY, 

bad,  action  for,  844.     Soe  Waste  and  had  Hutibandrij. 
good,  obligation  to,  how  it  arises,  348. 

breach  of  covenants  for,  735.     See  Covenant. 


HYPOTHECATION, 

of  part  of  cargo  by  master,  478. 

of  cargo,  when  not  within  the  Bills  of  Sale  Acts,  1198, 


IDENTITY, 

proof  of,  in  proving  proceedings  in  Chancery,  ll.'^. 
by  witness  who  has  seen  handwriting,  id. 
by  intrinsic  evidence,  id. 
proof  of,  on  naarriage  of  parties,  12.5. 
register  no  proof  of  identity,  id. 
some  one  present  at  marriage  must  be  called,  id. 

or  handwriting  of  parties  proved,  id. 
similarity  of  names  evidence  of,  id. 
photographic  likeness  admissible,  id. 
proof  of,  of  party  executing  deed  or  signing  bill,  13o,  13fi. 
similarity  of  name  'prima  facie  evidence  of,  13(3. 
that  defendant  had  spoken  of  contents  of  deed,  evidence  of,  id. 
of  bond,  753. 
of  parties  in  action  for  malicious  prosecution,  881,  882. 

IDIOTS, 

incompetent  witnesses,  1G2. 
incapable  of  making  wills,  1051. 

IGNORANCE.     See  Money  had.  and  received. 

of  fact,  money  paid  under,  maybe  recovered  back,  GIO,  fill. 
secus  if  of  law,  (JlO. 

ILLEGAL  DISTRESS.     See  Replevin. 
action  for,  899. 

where  no  rent  due,  iiJ. 

form  of  the  action,  id. 
after  tender  of  rent,  900. 

before  distress,  makes  taking  unlawful,  id. 
before  iini)nuiuliiig,  makes  detention  unlawful,  id. 
tender  after  impounding,  too  late,  id. 
form  of  action,  /(/. 

tenant   may   maintain    trespass   q7i.  cl.  fr.  for   subsequent 
removal  of  distress,  id. 
after  former  distress  for  same  rent,  id. 

second  distress  unlawful  if  former  abandoned  voluntarily,  id. 
aJiter,  if  mistake  as  to  values  of  goods,  id. 

or  tenant,  by  misconduct,  jjrevi'uted  first  distress 
from  being  realised,  /(/. 
landlord  may  re-enter,  wlu  re  witlidrawal,  on  agreement  to 

pay  instalments,  whitsji  were  nut  paid,  id. 
where  former  distress  aban(U)ned,  because  entry  illegal,  id. 
where  demand  entire,  it  cannot  be  split,  id. 
form  of  the  acstinn.  id. 
by  reason  of  bailiff  being  uncertified,  901. 
rules  as  to  certificates,  /(/. 
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ILLKCiAL  1  )I8TRESS— «.»^'»»(/'  rZ. 
acliiMi  f(ir — iiiniiiiHid. 

ilk'^'ality  owin^'  tu  time  of  uiiikiiifr  distrcsH,  901. 

muiit  br  madi;  lutwiiii  Uji/KUtnt  HHiiriHi-  and  Kunar't,  ('</. 

except  liir  tic.s|)a.s.s  tlamii;;c  reiisaiit,  i(L 
can  now  be  made  after  expiration  of  tenancy,  /</.,  1U81. 
and  by  executors  of  deceased  landlord,  /</. 
ille;,Mlity  owinj.^  to  place  of  making;  distress,  !«tl. 
must  be  made  on  premises  demised,  id. 

except  wliere  j^'oods  fraudulently  removed,  'JO'2,  1081. 
or  in  casi'  of  cattle  on  common,  &c..  appurtenant,  /'/. 
illegality  from  manner  of  enterini^  to  distrain,  iMcj. 
entry  must  be  madi;  in  usual  way,  iil. 

or  landlord  becomes  trespasser,  (d)  initio,  id. 
outer  door  may  not  be-  broken  open,  id. 
as  to  entry  tlirouf,^li  window,  /(/. 
where  broker  in  possession  lias  been  forcibly  expelled,  lie 

may  recover  possi'ssion  by  force,  id. 
abandonment  of  distress  a  question  of  fact,  iil. 
illegality  from  nature  of  goods  taken — privileged  goods,  'JOo. 
things  annexed  to  freehold,  id. 
what  annexation  suflBcient,  id. 
tilings  delivered  to  person  to  bo  carried,  &c.,  in  the  way  of 

trade,  id. 
goods  sent  to  carrier  to  be  carried,  id. 

only  when  on  premises  occupied  by  him,  iil. 
pledge  with  pawnlirokei-,  /</. 
furniture  deixisitc'd  at  depository  warehouse,  id. 
as  to  horses  and  carriages  at  livery,  id. 
the  things  must  have  been  sent  by  owner,  'J04. 
looms,  materials.  &c.,  in  woollen,  &c.,  manufactures,  /(/. 
gas  meters  and  fittings,  &(!.,  let  by  gas  company,  /(/. 
rolling  stock  on  railway,  «.*ic.,  /(/. 
in  case  of  tenancy  under  }(>  &  47  V.  c.  01....S;»;!,  i<l. 
machinery  let  lo  tenant,  904. 
live  stock  taken  for  breeding  purposes  only,  iil. 
goods  of  lodgers,  id.     See  Lodgers'  Hoods  I'rotection  Act. 
cocks  and  sheaves  of  corn,  &c.,  !H)5. 

now  altcrt'd  by  statutes,  id. 
things  in  actual  use,  '.tO(i. 

exemption  as  lo  clothes,  bedding  and  tools,  value  .")/.,  id. 
animals /'eraj  mdurx,  id. 
goods  in  custody  of  the  law,  ItOti. 

but  growing  crops  may  be  seized  if  no  otiier  sufticient 

distress,  id. 
on  goods  of  bankrupt,  limited  to  six  months'  rent.  id. 
applied  to  administration  of  estate  of  iid/.  debtor,  id. 

and  deceas<'d  insolvent,  id. 
of  coinpany  in  liquitlation,  id.,  907. 

protects  propirty  of  company,  only  whin   they  arc 
tenants.  '.I(l7. 
Crown  chattels  on  land  of  subject  are  privileged,  id. 
goods  condititinally  privileged,  id. 

beasts  that  gain  the  land  and  sheep,  id. 
instruments  (;f  husbandry,  id. 

of  a  man's  occupation,  id. 
growing  crops  seized  and  sold  under  execution  under 

14  &  15  V.  c.  lif),  id. 
in  case  of  tenancy  uiuler  4G  &  47  V.  c.  t!1...89:!.  id. 
live  stock  taken  for  feeding  at  fair  price,  907. 
fair  price  need  not  be  in  money,  id. 
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ILLEGAL  DISTIIESS— cowf/HMed. 
action  for — continued. 

illegality  from  nature  of  goods  taken— privileged  goods -t(;u- 
tinued. 
goods  conditionally  privileged — continued. 

in  case  of  tenancy  under  46  &  47  V.  c.  61 — continued. 
cattle  on  land,  on  contract  for  exclusive  right  of 
feeding  for  four  weeks  not  witliin  section,  907. 
effect  of  taking  conditionally  privileged  goods,  id. 
goods  cannot  be  taken  contrary  to  express  agreement  of 
landlord,  908. 
damages,  id. 
defence,  id. 

effect  of  not  guilty  by  statute,  id. 

defence  that  goods  had  been  fraudulently  removed  must  be 

specially  pleaded,  id. 
when  landlord  liable  for  acts  of  bailiff,  id.,  909. 

may  sell  distress  for  the  expenses,  id. 
as  to  liability  of  overseers  for  illegalities  of  assistant  over- 
seer distraining  for  rates,  id. 

ILLEGALITY, 

may  be  proved  by  oral  evidence,  21.     Sec  Oral  Evidence. 

not  presiuned,  43,  94,  95. 

a  defence  in  use  and  occupation,  343,  344. 

when  a  defence  in  actions  on  bills  of  exchange,  399. 

in  the  concoction  or  transfer  of  a  bill,  if  proved,  puts  the  holder 

on  proof  of  consideration,  399. 
in  consideration,  400.     See  Consideration. 
of  risk,  in  action  on  marine  policy.  449/i;. 
no  contribution  for  expL'Use  of  doing  illegal  act,  595. 

exception  where  plaintiff  did  not  know  illegality,  id.    See  Money 
paid. 
under  Directors'  Liability  Act,  1890,  s.  5. ..846. 
where  money  paid  in  pursuance  of  illegal  contract  may  be  recovered, 

618.     See  Money  had  and  received. 
a  defence  in  contract,  665. 

must  be  specially  pleaded,  id. 

but  conspiracy  to  defraud  will  not  be  enforced,  tliough  not 
pleaded,  id.,  6(;t). 
if  consideration  in  part  illegal,  good  defence,  665. 
where  consideration  legal,  illegal  promises  alone  void,  id. 
maxim  "  In  pari  delicto  potior  est  conditio  drfendentia  "  applies, 
id. 
wlien  plaintiff  and  d(fen(hint  are  in  pari  delicto,  id. 
in  action  for  work  and  labour,  id. 

if  done  in  violation  of  Act  of  Parliament,  id.,  666. 
surveyor  of  highways  using  his  horses  on  roads,  665. 
officers  of  local  boards  contracting  with  board,  id. 
printer,  &c.,  of  newspaiicr  making  false  affidavit,  666. 
printer  of  immoral  and  libellous  book.  id. 
promise  to  indemnify  ]ilaintiff  for  juiblishing  libel,  and  defend- 
ing action,  void,  id. 
contraci  amounting  to  inainlcnaiiee.  or  champerty,  id. 

delinition  of  maintenance,  id. 
so  i>romisethat  company  shall  a])i)ly  their  funds  in  a  manner 

not  authorised  by  their  jirivate  Act,  id. 
so  contract  of  comitany,  if  uttra  rirex,  id. 
unregistered  company  for  gain,  when  illegal,  id. 

then  action  will  not  lie  on  its  contract  or  note,  id. 
mutual  societies  are  within  same  rule,  id.,  667. 
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a  dcfciico  ill  cuiitniet — ciinliniuil. 

unrugiBti-rcil  company  for  '^aiu,  wlnu  illi-^'ul — (uuliuu'd. 
monuy  club  illij,'iil  wlicii  mrinbcrrt  cxceLd  20. ..GOT. 
as  to  contract  by  comijaiiy  in  liquidation,  'Jl,  id. 
3u  inoui'V  txpcudcd  on  uuliconaod  tiit-atre,  OOU. 
ao  illc.L,'al  diaburaemcnts  by  aycnt,  OUT. 
rto  parliamentary  cxiicnsi/B  not  made  by  expense  agent,  id. 
so  commission  of  broker  or  agent  whore  Stamp  Act,  18'Jl,  not 
c(implied  with,  2i8,  -ii'J,  id. 
broker    cannot    charge    premiums    paid    in    respect   of    un- 
8tami)ed  marine  policy,  207,  t)67. 
money  won  at  lottery  not  recoverable,  667. 
lior  lent  to  play  at  illegal  game,  id. 
nor  to  pay  lost  but,  591,  id. 
nor  paid  at  request  of  defeudaut,  in  fullilraciit  of  wagering 

contract,  id. 
nor  is  defendant  liable  on  promissory  note  given  for  money 
so  paid,  400. 
conditions  of  sale  avoiding  or  indemnifying  against  stamp  objec- 
tions void,  2lil. 
no  action  lies  for  refusing  to  give  possession,  for  blasphemous 

lectures,  of  rooms  let,  0(38. 
value  of  goods  sold  for  illegal  purposes  irrecoverable,  id. 
collateral  security  on  illegal  sale,  illegal,  id. 
distinction  between  contravening  laws  for  protection  of  public 
and  for  purposes  of  revenue,  id. 
contract    not    necessarily   void    though    penalty    incurred 

thereby,  id. 
non-delivery  of  a  ticket  to  purchaser  of  coals,  id. 
foreigner   selling    goods    to   British   subject    abroad,    may 
recover,  though  he  knew  of  intention  to  smuggle,  id., 
(508,  GU'J. 
so  brewer  delivering  beer  to  unlicensed  publican,  (JU!J. 
contract   having   tendencv   to  affect   administrati(jn   of  justice 
illegal,  (308. 
thus  agreement  not  to  prosecute  for  criminal  oflfence,  id. 
even  in  case  merely  of  obstruction  of  highway,  id. 
and  wlure  j udge  consents  to  compromise,  id. 
in  absence  of  such  agreement  securities  enforceable,  id. 
but  it  may  be  inferred  from  the  circumstances,  id. 
cor[>oraliou  liable  for  money  lent,  though  ultra  vires,  tJGO. 
so  trustees  lending  money  ultra  rires,  may  sue,  id. 
loan  contract  witli  unregistered  money  lender,  void,  id.     See  Money 

Leiidcrx  Act,  1900. 
contract  for  work,  goods,  &c.,  not  made  with  reference   to   lawful 
weight,  &c.,  void,  id. 

80  contract,  &c.,  made  by  false  weight,  scale,  >*cc.,  id. 
sale  of  spirituous  liquors,  &c.,  (JOSt. 

21  U.  2,  c.  40,  and  2.1  &  20  V.  c.  'SS,  id.,  G70. 

cases  where  statutes  apply,  670. 
where  bill  given  for  spirituous  liquors  is  void,  id. 
publican  cannot  recover  for  sale  to  intoxicated  person,  id. 
of  ale,  &c.,  consumed  on  i)remise8,  not  subject  of  action,  id. 
contracts  on  Sunday  illegal,  29  C.  2,  c.  7. ..id. 
sale  and  warranty  of  horse  by  dealer,  id. 
illegal,  though  made  by  agent,  and  at  request  of  partv  objecting, 

id. 
to  make  it  illegal,  contract  must  be  complete  on  Sunday,  id. 
subsequent  promise  on  another  day  will  support  action,  id. 
only  airrying  on  trade  and  ordinary  callings  illegal,  id. 
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contracts  on  Huuday  illegal,  2t(  C  2,  c.  7 — cdntiitneil. 

subsequent  promise  on  another  day  will  support  action — con- 
tinued. 
hiring  of  a  servant  on  Sunday,  good,  670. 
so  a  guarantee  given  for  tradesman's  traveller,  id. 
enlisting  soldier,  id. 
neither  farmer  or  barber  within  statute,  id. 
contract  by  or  concerning  bankrupt,  G71. 

l)romiso  to  pay  debt  barred  by  bankruptcy,  now  legal,  id. 
but  is  nudum  pactum,  id. 

secu^,  if  founded  on  good  consideration,  id. 
agreement  affecting  proceedings  in  bankruptcy,  void,  id. 

so  promissory  note  given  by  third  perscni  to  induce  credLior 

to  forbear  opposition,  void,  id. 
so  guarantee  for  payment  of  such  notes,  id. 
agreement  contrary  to  policy  of  Winding-up  Acts  void,  id. 
contract  in  restraint  of  trade,  id. 

in  general  bad  as  against  public  policy,  id. 
what  restraints  are  lawful,  id. 

must  be  for  good  consideration,  id. 

no  question  as  to  adequacy  of  consideration,  id  . 
must  not  be  greater  than  necessary  for  protection,  id. 
contract  may  be  divisible,  ])art  good,  part  bad,  id. 
judge  alone  to  decide  reasonableness,  id. 
as  to  sales,  fixing  minimum  price  of  re-salc,  id.,  672. 
distance  measured  as  crow  flics,  672. 
as  to  trades  unions,  id. 
immorality,  /(/. 

price  of  obscene  and  libellous  prints  irrecoverable,  id. 
cases  of  contracts  with  prostitutes,  id. 
bond  to  concubine,  id. 
in  cases  of  illegal  sah'  or  transfer  of  goods,  no  property  passes,  955. 

ILLEGITIMACY, 

declarations  of  party,  as  to  his  own,  how  far  admissible,  45. 

of  i)arents  as  to,  46,  47.     See  Heaimy. 
must  be  jiroved  by  party  asserting,  !)5. 
parish  register  ailmittrd  as  evidence  of,  21S. 
proof  of,  in  ejectment  by  heir-at-law,  1047.     See  Heir. 

IMBECILITY, 

of  testator  avoids  will,  1052. 

IMMOKALITY, 

when  a  defence  in  an  action  for  breach  of  promise  of  marriage,  496. 
of  contract,  672.     See  llleijality. 
of  detinue,  977. 

IMPOUNDING.     Sec  7)/8/rt8« ;  Uepkvin. 

IMPRISONMENT, 

action  I'or  false,  917.     See  False  Impriswnneiit. 

no  imi>risonment  i)revcnting  person  from  walking  in   any  Imt  one 
direction  along  u  highway,  921. 

INCLOSlJItK. 

title  under,  proved  by  award.  1511.     See  Award. 
u  defence  in  action  fur  disturbance  of  common,  82.">. 

way,  8:!."). 
of  adjoining  land  by  tiuunt,  1007. 
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INCOliroitA  intN   OK  (  (iMI'ANV, 

certificate  of,  evidence  of  what,  1097.     See  Joint  Slork  Cumpiny. 

ixcoin'oiiKAL  hhi{j:i)itamkn  r. 

leuBc  <if,  iniiwt  br  iiii'lir  Htal.  7:!0. 

but  iictiuii  liert  fur  use  iiiid  iiccuiialiunof,uftcr  i  iijoym'  nt,  :;15,  id. 
but  not  iiftur  entry  only,  i}45. 
effect  ^)i  Land  Transfer  Act,  1897,  as  to  registration  of,  1001. 

INCUM15FAT, 

jwaseabion  of  cha])el  by,  biifficient  tn  maintain  trespass,  'Sl^i. 
recovery  of  land  by,  1062.     See  Becovery  of  Land. 

INDEMNITY.     See  Guarantee. 

mere  contract  of,  not  within  Stat,  of  Frauds,  s.  4...4M0. 
impUt'd.  l)y  assi,i,'ncc  aj;ainst  liability  on  covenants  in  lease,  50o. 

by  cedui  q.t.  to  trustee  hohiinj,'  shares  fur  him,  574,  id. 
to  trustei'S,  &c.,  carrying  on  trust  business,  M5,  Hdij. 
notice    to   person    who    has    given,   not  necessary  before  defending 
action,  59f>. 
eft'eet  of  want  of  notice,  id. 
Statute'  of  Limitatiiins  on,  runs  from  the  damniticatiou,  tj81.     Sec 
Limitations,  Statutes  of. 

IXDEXTUKE, 

could  not,  at  common  law,  l)e  sued  on  i;v  jx  ison  not  parly,  71'.>. 
secus,  where  it  relates  to  land  (8  &"9  V.  e.  KKJ,  s.  5),  id. 

so  now  person  having  beueticial  interest  under,  may  sue,  id. 

INDIA, 

births,  deaths,  and  marriages  in,  registers  of,  128. 

INDICTIMENT, 

preferment  of,  not  proved  by  minute-book  of  clerk  of  the  peace,  108. 

nor  by  original  indictment  imbjrsed  as  a  true  bill,  id. 
neglect  to  prefer,  no  evidence  of  want  (if  reasonable  cause,  884. 

INDORSEE, 

of  bill,  action  against  acceptor,  :!(i9  et  aeq.,  :589.     Se(^  Indorsement. 
drawer,  ;57.">  et  seq.     See  Bill  of  Exchange, 
indorser,  I!9l  et  seq.     See  Bill  of  Exchange. 
of  note,  action  against  maker,  415.     See  rromistory  S'ote. 

indorser,  41(!. 
of  cheque,  action  against  draw(!r,  407.     See  Cheque. 
indorser,  408. 

INDORSEIMENT, 

on  promissory  note,  time  of,  presumed  from  date,  '65. 

of  service  on  solicitor's  bill.  a9. 

ou  bill  of  exchange,  B.  of  Ex.  Act,  1882,  relating  to,  'MO  et  seq. 

indorsement  to  be  completed  by  delivery  (sa.  2,  21),  356,  369, 
391. 
what  bills  are  negotiable  (s.  8),  3()9. 

where  last  indorsi-ment  is  in  blank,  id. 
where  i)ayable  to  jiarticular  person  without  more.  id. 
negotiation  of  bill  (s.  31),  id. 
requisites  <if  valiil  (s.  32),  :!7i). 
in  blank,  and  sjx'cial  (s.  .'M),  iil. 
restrictive  (s.  "..")),  id. 
when  bill  mgutiable  in  origin,  ceases  to  bo  so  (s.  3(1),  id.,  'Ml. 
how  ]>rove<l,  371. 

implies  delivery  to  indorsee  as  such,  id. 

abroad  of  English  bill,  good  if  according  to  English  law,  id. 
of  foreign  bills,  &c.,  validity  of,  id. 
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on  bill  of  exchange,  B.  of  Ex.  Act,  1882,  relating  to— continued. 
not  admitted  by  acceptance,  371. 

even  if  made  before  acceptance,  id. 
though  payee  be  drawer,  id. 
may  be  proved  by  comparison  with  drawer's  handwriting,  which 

acceptor  cannot  deny,  id.,  372. 
of  bill  drawn  in  name  of  fictitious  person,  360, 372. 
admission  of,  by  indorser,  not  evidence  against  acceptor,  372. 
by  agent,  id. 

authority  to  indorse,  when  presumed,  id.,  373. 
of  farm  bailiff,  372. 
of  wife  in  her  own  name,  id. 
of  clerk,  id.,  373. 
of  partner,  in  name  of  firm,  373. 

no  implied  authority  for  private  debt,  id. 
not  conferred  by  power  given  to  partner,  on  dis- 
solution to  receive  and  pay  debts,  id. 
authority  from  retiring  partner  to  indorse  existing 
securities,  id. 
where   payable  to  order  of  payees  not  partners,  all  must 
indorse,  s.  32  (3). ..370,  id. 
by  nominee  of  Court  under  order,  138,  373. 
date  of,  373. 

in  general  presumed  to  be  before  bill  overdue,  s.  3G  (4),  id., 

392. 
if  material,  must  be  proved,  373. 
proof  of  mesne,  id. 

what  indorsements  must  be  proved,  id. 
intermediate,  effect  of  striking  out,  374. 
title  of  plaintiff'  a.s  indorsee,  id. 

possession  t)f  bill  indorsed  in  blank,  id. 

defendant   may  show  on  traverse  of,  that    right  to  sue  as 
indorsee  is  in  other  persons,  id. 
or  that  bill  was  never  delivered  to  plaintiff'  as  indorsee, 
id. 
or  was  fraudulently  indorsed,  id. 
evidence  inider  money  claims,  375. 
what  admitted  by,  s.  55  (2  (h,  c)),  391. 
ind(>rs(!r's  engagement  by,  s.  55  (2  («)),  id. 
by  ])('rson  not  drawer  or  aceej)tor,  liable  aa  indorser  (s.  5(5),  id. 
of  several  parts  of  bill  in  set,  s.  71  (2),  id. 
intention  to  indorse,  when  necessary,  id. 

all  circumstances  of,  to  be;  considered,  in  reference  to  effect  of,  393. 
evidence  of  money  lent  by  indorser,  id. 

banker  may  pay  cheque  drawn  on  him,  purporting  to  have  proper,  406. 
altliongh  made  "per  proc."  or  as  agent,  id. 
(;niictment  applies  to  no  other  banker,  id. 
of  bill  of  lading,  effect  of.  4(10. 

hand  fide  for  value,  defeats  right  of  stoppage  in  trandtu,  992. 

See  Stoppage  in  Trajo^itu. 
actual  not  necessary  to  prevent  stoppage  in  transitu,  993. 
of  defendant's  name  on  ))ill  of  indictment,  in  action  for  malicious 

prosecution,  882. 
of  name  on  notice  of  action.  I  HI].     See  Notice  of  Action. 

INDORSED.     See  Indorsement. 

of  bill,  identity  of,  how  proved,  135. 

engagement  of,  by  indorsement,  15.  of  Ex.  Act,  1882,  s.  55  (2  «), 

391. 
liability  of,  when  negotiated  back  to  prior  indorser,  393. 
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Ill'  Mil,  ;icliciii  l)y  iiidorHic  si^'ainst,  '.'Ml  ct  gcq.      Sci;  Uill  of  Exchiiiuje. 
wlifu  ili.sciiiirj^a'd  ])y  thnr  <rivfn  to  acceptor,  HM. 
whn  li;iH  liceii  HiKcl  iiiul  luiid,  ciiniiot  focovlt  cohIs  uI'  Turiucr  uctiuii 
from  iiccijitor.  597. 
of  Hole,  iiotioii  liy  iiidorHcf  ii;riiiii8l,  410. 
of  clii(jiii'.  !ic(ioii  liy  iiidorscc  ivuaiiiBt,  408. 

INDUCTKtX. 

parson  cannot  mainlain  tn'8j)asH  Iji'forr,  '.i:;i. 

proof  uf,  ill  action  for  recovery  of  land  liy  parson,  10G2. 

I X  FA  X(  •  Y.     Sec  Infant. 

a  dt'feiice  in  action  on  contract,  072. 

except  for  necoHsaries,  iil. 

must  be  H])ecially  pleaded,  )><•!•,  /-'. 

liability  for  goods  sold  follows  i^encral  law  (S.  of  (<.  Act,  1893,  s.  2), 

/</.,  07:5. 
in  calculatin}^  age,  fractions  of  day  nof^lected,  072. 
contract  for  infant's  benefit,  is  voidable  only,  07:5. 
defenci'  to  action  ay:ainst  ajiprentice  for  not  serving,  id. 
no  defence,  if  action  be  in  fact  founded  on  a  tort,  id. 

as  for  money  bad  and  received,  whicli  infant  has  obtained  by 

fraud,  &c.,  /('. 
secns.  wliere  for  mei-e  fraudulent  repnsentation,  id. 
reply  to  defence  that  infant  rei)reHented  liimself  of  full  age,  id. 
to  claim  for  money  paid  for  necessaries,  074. 

or  for  money  lent,  laid  out  in  necessaries,  id. 
what  are  necessaries,  07o. 

governed  by  fortune  and  circumstances  of  infant,  id.- 

mixed  question  of  law  and  fact,  v/. 

tine  on  admission  to  cojiyhold,  id. 

necessaries  supplied  to  wife,  id. 

education  for  learning  business,  id. 

fair  contract  for  work  and  labour  to  be  dune  by  infant.  (i71. 

not  if  inequitable,  considered  as  a  whole,  id. 
jjrice  of  trousseau,  id. 
expense  of  marriage  settlement  of  female  infant,  id. 

of  husband's  funeral,  id. 
not  material  that  infant  had  suflBcient  allowance,  id. 
nor  need  ])lainti(f  inqtdru  as  to  necessity  of  articles,  /''. 

but  infant  may  show  he  was  idready  sufficit'utly  supplied,  /'/. 
what  are  not  uect'ssaries,  /</. 

infant  not  liable  for  contract  of  partnership  <luring  inl'aney,n/.,073. 
not  liable?  on  account  stated,  i'f. 

nor  for  money  lent  unless  laid  out  in  necessaries,  /'/. 
nor  on  bill  of  exchange,  /'/. 
nor  on  warranty  of  horse,  ii'. 
undergraduate  dinners,  &c.,  supplied  out  of  eolhgu,  id. 
articles  merely  ornamental,  07."). 

tobacco,  &r..  not  necessaries,  except  perhaps  medicinally,  id. 
ratification  alter  full  age.  id. 

Infants'  Kelief  Act.  1874  (:!7  &  '.i8  \.  c.  02),  id. 

contracts  with  infants  for  other  than  necessaries  void  (s.  1),  /•/. 
ai>i)lies  only  (o  :!  specified  classes  of  contracts,  /-/. 
does  not  ap])ly  to  contract  in  marriage  settlement,  id. 
money  paid  for  rent  and  furniture  of  house  occupied. 
cannot  be  recovered  liack,  id. 
but  seiuble.  contract  may  be  avoideil,  id..  670. 
mortgage  givi'u  by  infant  member  of  building  society, 
to  society  void,  070. 
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ratification  after  full  a.£jo — conlinued. 

lufauts'  Eelief  Act,  1874  (37  &  o8  V.  c.  62)~fymtiiiucd. 

no  action  can  be  brought  upon  infant's  ratification  (s.  2), 
67G. 
section  applies  to  contract  of  marriage,  497,  id. 
extends  to  bill  given  for  debt  contracted  during  infancy, 
id. 
and  sembJe,  to  a  set-ofi",  676. 
Betting  and  Loans  (Infants)  Act,  18'J2  (o5  &  o6  V.  c.  4,  s.  5),  id. 
agreement  after  age  to  pay  void  loan  to  infant,  is  void,  id. 
and  instrument  given  therefor,  void  against  all  persons, 
id. 
evidence  of,  dues  not  amount  to  a  fresh  promise,  4lt7. 
infant  shareholders,  676,  1108,  1122. 

a  defence  in  action  on  contract  for  the  sale  of  shares,  676. 
how  proved,  /(/. 

where  defendant  of  age  when  action  begun,  id.,  677. 
eftect  of,  under  statutes  of  Limitations,  68o,  1067.     Sec  Limitaliont, 
Statutes  of. 

INFANT.     See  Infancy. 
who  is  an,  672. 
age  of,  how  calculated,  id. 

admissions  of  guardian  or  prochein  amy,  not  evidence  against,  68. 
no  power  to  refer  in  case  of,  280. 
cannot  bind  his  father  without  authority,  .567,  5t!8. 
deserted,  whether  father  liable  for  necessaries,  ri67. 
mere  moral  obligation  no  evidence  of  promise,  id. 

but  parent  sometimes  liable  where  subsequent  express  promise  to 
pay,  id.,  568. 
cannot  state  an  account,  621t,  67o. 

when,  may  rely  on  infancy  as  a  defence,  672.     See  Infancy. 
may  bind  himself  for  fair  contract  of  service.  674.     See  Infancy. 

but  not  if  inequitable,  /</. 
shareholder,  liability  of,  1108,  1122. 

contributory  negligence  will  deiaive,  of  his  right  of  action,  781.    See 
Negligence. 

or  tliat  negligence  was  that  of  fellow  servant.  Add.,  801. 
provisions  respecting,  in  Prescrijition  Act,  823,  830. 

in  Statute  of  Limitations,  683,  1067. 
when  he  may  maintain  trover  for  goods  givi'U  him,  968. 
incapable  of  making  a  will,  1051. 

INFANTS'  RELIEF  ACT,  1874  (37  &  38  V.  c.  62),  675.     See  Infancy. 

INFERIOR  COURTS, 

jurisdiction  of,  not  judicially  noticed,  83. 

must  appear  on  face  of  warrant  of  committal,  917. 
judgmc'uts  of,  how  proved,  117. 
by  court  book,  id. 

by  minutes,  or  examined  copies  of  minutes.  /V. 
evidence  must  be  given  of  )>revious  proceedings,  /</. 
of  county  court  by  registrar' ¥>  book,  id. 

points  raised  must  be  ex|iliiiued  hv  ]>arol.  205. 
cfTect  of.  205. 

conclusive;  b<'tweeii  siime  parties  on  siime  subject,  id. 
proceedings  must,  siiow  jurisdiction,  id. 
may  be  avoided  by  proof  of  want  of  jurisdiction.  206. 
by  default,  not  evidence  against  defendant  on  removal  into 
superior  court,  id. 
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INFORMATION, 

proDl'iir,  in  action  for  maliciouH  proHociition,  881. 

INITIALS, 

Hiiiiiatiin;  by,  BuiBcicnt  within  Statutf  of  FranilH,  :!17,  o33. 

INJUNCTION, 

whon  ;,'rantcil  to  rcutrain  nnisanci-,  771,  772. 

jniblicittiun  of  Iib<l,  8Gl!. 
Hland.r  of  title,  880. 

interference  with  rif,'lit  of  suiiimrt  of  land, 
8iri,  81G. 
of  lijL'lit  or  air,  822. 
of  way,  9i'.','>. 
of  watercourse,  840. 
l)rincij)les  on  wliifh  prantod,  in  liiu  of  daniafjes,  772. 
phiintill"  lunst  elect  between,  and  liquidated  damages,  20.0. 
will  be  frranted  in  niandalory  furni,  id. 
not  granted  to  restrain  ineJioiatinL;  waste,  84G. 

INNKEEPER, 

actions  against,  i)7^G. 

may  be  treated  as  founded  on  contract  or  tort,  id. 
definitions  of  "  inn  "  and  "  guest,"  id. 
liability  of,  for  safc^ty  of  guest's  goods,  Sec,  id. 
but  guest  must  use  reasonable  care,  id. 
obligation  extends  to  horses  and  carriages  of  guest,  id. 
real  innkeeper  liable,  not  manager  who  has  licences,  id. 
Innkeeper's  Liability  Art,  ISC::  (2t;  &  27  V.  c  41),  id. 

innkeeper  jiot  generally  liable  for  more  than  :i()/.  (s.  1),  id. 
unless  refusing  to  receive  guest's  property  (s.  2),  ^')1. 
copy  of  Act  to  be  exhibited  in  inn  (s.  ;»),  id. 
detlnitions  of  "inn"  and  "innkeejier"  (s.  4).  id. 
(Mjustruction  of  the  Act,  id. 
Ixiund  til  receive  travellers  as  guests  if  ho  have  accommodation,  id. 

but  travellers  only,  id. 
keeper  of  coft'ee  house  or  tavern  when  liable  as  an,  id. 

of    lodgings,   or    boarding   houses,   duty   of,   as    to    guests' 
jiroperty,  id. 
lien  of,  983,  :»84.     See  Lien. 

INNOCENT  PARTY, 

principle  on  which  incidence  of  loss  to,  is  determined,  OoG. 

INNUENDO, 

proof  of,  in  action  for  defamation,  858.     See  Defamation. 

INQUIRY, 

what  sufficient,  to  let  in  evidence  of  lost  document,  4  et  seq.     See 

Seroiid((ry  Evidence. 
whateufflcieut,  to  let  in  proof  of  handwriting  of  attesting  witness,  133. 
where  residence  of  party  to  bill  is  not  known,  389. 

INQUISITION, 
proof  of.  111. 

in  case  i>f  post  mortem,  id. 
effect  of,  I'M). 

of  coroner,  not  conclusive,  id. 

of  lunacy,  evidence,  but  not  conclusivi'.  against  third  parties,  196. 

so  of  office,  id. 
survey  of  a  manor,  197. 
under  commission  from  Court  of  Exchequer,  id. 
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INQUISITION— coniinwed. 

eifect  of — continued. 

of  Crown  and  Church  lands,  197. 
valor  heneficiorum,  id. 
Domesday  Book,  /(/. 

shcriflfs,  &c.,  accounts  of  Crown  lands,  197. 

of  sherift"'s  jury  to  ascertain  value,  inadmissible  against  slierift", 
sembJe,  198. 
nor  in  his  favour  unless  he  is  char,t;ed  with  malice,  id. 
to  assess  compensatinn   under  Lauds  Clauses    Consol.  Act, 

184.5,  conclusive  as  to  amount  only,  id. 
bad  if  verdict   given   in  respect  of  injuries  which  do  not 
entitle  to  compensation,  •/(/. 
but  certiorari  necessary  if  (my  damage  assessable,  id. 
judgment  of  the  Court  of,  at  Rome,  notarial  certificate  of,  how  far 

admissible,  209. 
report  of  coroner's,  how  far  privileged,  872. 

INSANITY, 

insane  persons  incompetent  witnesses,  1G2. 
opinion  of  skilled  witness,  as  to,  17.1,  17(J. 
nut  a  good  defence  to  action  of  conti'act,  (J77. 

unless  i>laintitf  knew  and  took  advantage  of  it,  id. 
how  proved,  id. 

existence  of  delusion  not  sufficient,  unless  it  affected  contract,  id. 

liability  on  implied  contract  for  necessaries,  id. 
on  contracts  by  agents,  .'iS.i,  566,  id. 
of  testator,  avoids  will,  1051,  1052. 

may  be  disproved  by  will  itself,  1052. 

INSCRIPTIONS, 

on  banners,  walls,  &c.,  may  be  proved  by  oral  evidence,  2. 

INSOLVENT. 

definition  of,  under  S.  of  G.  Act,  1893,  s.  02  (3). ..522. 
effect  of  buyer  of  goods  becoming,  in  rescinding  contract  of  sale,  545. 
in  enabling  seller  to  stop  goods  in  trau'iitu,  985,  988.     See  Sto'p- 
page  in  Transitu. 

INSPECTION, 

of  documents,  mentioned    in    pleading   or   affidavits   under    Rules. 
1883., .13. 
particulars  and  answers  to  interrogatories  included,  id. 
notice  to  produce  for,  id. 

effect  of  non-compli;iuee  with,  id.,  278. 
by  witness,  176,  177.     S(h;  Witnegg. 
by  opposite  counsel,  177. 
of  property  by  judge,  290. 

not  to  take  place  of  evidence,  id. 

INSPECTORS, 

of  public  companies,  reports  (A',  liow  prov(!d,  1097. 

INSTITUTION, 

J) roof  of,  in  action  for  recovery  of  land  by  parson,  10G2. 

INSURANCE  (AC(;[1)ENTS), 
against  personal  accidents,  454. 

wliat  is  satisfactory  proof  of  death  or  accident,  id. 

effect  of  exception  of  deatli  from  disease,  id. 
what  is  within  death  from  injury  caused  by  accident,  id. 
death  from  iieart  failure  from  intentional  physical  exertion,  uot 
death  by  accident,  id. 
nor  by  sunstroke,  id. 
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INSURANCE  (ACCIDENTS)— con/;nu(YZ. 
iigaiiiHt  personal  accidente — continued. 

cffcft  of  cxcfptinii  of  accidtiit  (iiiiiBcd  by  (•xi)ciHure  of  dccf-nsed  to 

ii))vioiiH  riBk,  4r)4. 
oilico  iift'icUMl  hy  kiuiwl<d>,'f!  of  tlicir  at^f'nf,  'uh,  155. 
(ffict  of  a^'cnt  of  oflifr,  actiii!^  as  agent  of  assiin-il,  455. 
diiniiion  of  jioliry.  hi. 

as  to  iiijiirv  ( aiirtid  1o  several  persons  by  same  negligence,  /«/. 
wlietlicr  )(  im  requiring  notice  of  death  witliin  7  days  is  condition 
precedent,  /'/. 
against  accidents  to  chattcds,  burglary,  &c.,  458. 
of  debts  and  solvency.  /<'. 

INSUKANCK  (FIRE), 

is  contract  of  indemnity,  455. 

if  lapsed,  renewed  bv  jjayment  of  premium,  id. 

assignable  under  J.  Act,  187:i,  s.  2.-)  ((J)...M(I7,  308. 

jMrformanoe  of  conditions  jirecedent,  455. 

insurer  sometimes  at  libi'rty  to  terminate  policy,  id. 

duration  of  policy,  /'/. 

interim  receipt  or  slip  is  agreement  to  insure,  id. 

interest,  /(/. 

need  not  be  absolute  pro])erty,  4r)tJ. 

carriers,  warelaaisemen.&e.,  may  insure  customer's  goods,  /(/. 

effect  of  concurrent  insurance'  by  successive  mortgagees,  /(/. 
de8crij)tion  of  tlie  articles  insured,  alteration  of  premises,  id. 

sulistantial  accuracy  sufficient,  id. 

subsequent  alterations  making  risk  more  hazardous,  id.,  457. 
loss,  457.     See  Loss. 
breach  of  covenant  to  insure  against  fire,  7:!G. 

covenant  runs  with  tlie  land.  737. 

action  for  recovery  of  land  lor  breach  of,  onus  of  proof,  95. 

effect  of  receipt  for  rent.  22  &  23  V.  c.  35., .1031. 

relief  from  forfeiture  for,  1031,  10:!5. 

INSURANCE  (LIFE), 

form  of  policy,  44",lrn. 

whether  need  be  in  writing,  /(/.,  \M. 

jirovisions  of  tlie  Stamp  Act,  1891. ..450. 
under  ^larried  Women's  I'ropirty  Act.  18S2,  s.  11,  id. 
when  policy  jiart  of  assured's  estate,  id. 
when  jirobate  to  deceased  unnecessary  to  recover  policy  money,  118. 
wliere  material  alteration  in  liealth  before  policy  attaches,  450. 
as  to  payment  of  jiremiimis  after  death  of  assured,  id. 
assignment  of  jiolicy,  450. 

stat.  30  &  :il  V.  c.  144,  jVZ. 

agreement  for  assignment  not  within  Act,  451. 
effect  of  sect.  3  on  priority,  id. 

condition  against  assignment,  does  not  prevent  equitable  assign- 
ment, id. 
J.  Act.  1873,  s.  25  (f;)...308,  id. 
proof  of  interest.  451. 

stat.  14  fi.  3.  c.  48,  id. 
must  in  general  be  jtecnniary,  id. 
when  presumed,  id. 

where  ])remiums  are  not  ]iaid  by  assnroi],  id..  452. 
plaintiff  can  only  recover  amount  of  interest  at  time  of  making 
the  policy.  452. 
immaterial  that  interest  since  determined,  id. 
assignee  of  life  policy  not  witldn  Act.  /'/. 
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INSURANCE  (LIFE)— conimweJ. 
defence,  452. 

misrepresentation,  id. 

untrue  statements  in  declaration  will  avoid  policj',  452. 
though  no  intentional  untruth,  id. 
and  though  misstatement  immaterial,  /(7. 
material  and  fraudulent  oral,  will  avoid,  /'./. 
but  not  unless  policy  based  on  it,  or  there  is  fraud.  Id. 
effect  of  receiving  subsequent  premiums  with  notice,  id. 
where  policy  "indisputable."  id.,  453. 
concealment  of  occupation  will  not  vitiate  policy,  45.^. 
omission  to  state  refusal  of  life  by  other  offices,  id. 
by  person  whose  life  is  insured  by  another,  id. 
as  to  office  being  affected  by  knowledge  of  agent,  id. 
suicide,  murder,  &c.,  458. 

condition  to  be  valid  to  extent  of  bond  fide  interest  of  tliird 

person,  notwithstanding,  id. 
clause  in  absence  of  fraud  for  benefit  of  assured,  id. 
assurers  in  same  position  as  third  party,  id. 
breach  of  warranty  of  assured  not  to  commit  suicide  within 

year,  id.,  454. 
effect  of  execution  of  assured  for  forgery,  id. 
murderer  of  assured  gets  no  benefit  under  policy,  id. 
policy  of,  is  a  chose  in  action,  1201. 

INSURANCE   (MARINE). 

what  proof  of  loss  of  policy  necessary  to  introduce  secondary  evi- 
dence, 6. 
oral  evidence,  when  admissible  to  explain  policy,  21 — 24. 
receipt  in  policy,  when  conclusive,  (j(j,  449m. 

declarations  of  persons  interested,  admissible  in  actions  on  policy,  G7. 
opinion  of  witness,  when  admissible  as  to,  170. 

regulated  by  Marine  Insurance!  Act,  190G,  G  E.  7.  c.  41...41G. 
does  not  affect  Stamp  Act,  1891,  or  Companies  Act,  18G2,  s.  91 

(a,  6),  417 
or  any  statute  not  expressly  repealed,  s.  91  (1  c),  id. 
rules  of  common  law,  to  continue  to  apply,  except  as  expressly 
varied,  s.  91  (2),  id. 
definition  of,  s.  1.,  id. 

may  be  extended  as  against  losses  on  inland  waters,  &c.,  s.  2  (1), 

id. 
application  to  ship  in  building,  or  launch,  s.  2  (2),  id. 
assignee  may  recover  in  his  own  name,  s.  50  (2),  id. 

lawful   marine   adventure,   subject   nf  contract   of    marine 
insurance,  s.  ;>  (1),  /'/. 
marine  adventure  where  "  insurable  property  "  is  ex- 
posed to  maritime  perils,  s.  o  (2  a),  id. 
earning  of  freight,  &c.,  endangered  by  such  ex- 
posure, s.  ')  (2  6),  id. 
liability    to    tliird    party    incurred   by   reason    of 
maritime  perils,  s.  Ji  (2  c),  id. 
maritime  perils  defined,  s.  ;5,  id. 
right  duty  or  liability  arising  by  implication  of  law  may  bo 

varied  by  express  agreement  <ir  usage,  s.  87. ..41 8. 
reasonableness  of  time,  premium  or  diligence,  is  question  of 
fiict,  8.  88,  id. 
contract  of,  inadmissible  in  evidence  unless  in  policy,  s.  22.. .207,  id. 
Sec*  Stamp. 
when  to  be  executed,  418. 

what  to  be  specified  in,  ss.  23,  2G...2G7,  id.,  419. 
immaterial  where  subject  matter  appears,  420, 
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INSURANCE  (MARINE)— co«/m«cd. 

contract  (if,  iiiadiuissiblo  iu  ovidonee  iinlesH  in  policy,  s.  2'1 — continued. 
wliut  to  bcr  Bpccilied  in,  kh.  '1'.\,  liG — conlinueil. 

luiiiniii^'   of  "  racli  cnit't  to   be   dfem<.d  ii  aiiianiti;    iiiaur- 

aiicc,"  42(». 
n.'-iiisuraiiL't;  on  jinods  by  Hiimi'  description,  ll'.t. 
muBt  bo  sitriied  by  or  nn  behalf  nf  insurer,  s.  2i  (1),  id.,  lid. 

seal  of  corporation  insurer  sufficient,  id.. 
eiich  8ubscrii)tioii  bv  two   nr   iuito    insurers,  distinct   contract, 

s.  2i  (2),  id. 
wlien  eciiicluded,  s.  '21,  iil. 
slainp  on  ])olicy,  200.     See  Stamp. 

when  ri'ferenc(;  alluwed  to  unstamped  slip,  ss.  21,  8D,..41S. 
eflect  of  insurance  slij),  2fi.S. 

oi)en  cover  triven  fur  ciiarterer  and  application  by  him,  118. 
"  voyaj,'e  policy  "  and  "  time  policy"  defined,  s.  2.)  (1),  -ilit, 

time  policy  generally  limited  to  12  mouths,  s.  25  (2),  2G0, 

208,  Id. 
valued  policy  defined,  s,  27  (2),  419. 

effect  of\  8.  27  (:5,  4),  id. 
unvalued  jiolicy  defined,  s.  2^,  id. 
tloatin;,'  jiolicy  defined,  s.  2'J  (1),  id. 

subsequent  declarations  how  made,  s.  2'J  (2,  I!),  id. 
effect  of,  after  notice  of  loss,  s.  29  (4),  id. 
form  of  policy  given  by  Act,  s.  '.]0  (1),  id. 

explanation  of  ti'rms  in  policy  by  rules,  s.  IJU  (2),  /'/.,  420. 
"shi])s,"  "  freight,"  "goods."  rr.  1.5-17. ..420. 
where  pniniuin  to  be  arranged,  reasonable  j)remium,  s.  ol,  id. 
greater  effect  to  be  given  to  writte^n  than  jirinted  Words  in  policy,/*?, 
may  be  so  framed  that  no  action  lies  till  loss  adjusted,  id. 
l)ayment  of  premium  and  issue  of  jiolicy  concurrent  duties,  s.  52,  id. 
responsibilities  of  broker  and  insurer,  a.  53  (1),  420,  421. 
broker's  lien  on  policy,  s.  515  (2),  421. 
assignment  of  policy,  s.  50,  id. 

dix'S  not  apply  after  policy  has  lapsed,  id. 
where  assured  has  parted  with  interest,  s.  51,  id. 
proof  of  the  [xilicy,  id. 

if  signed  by  agent,  proof  of  agency,  id. 
agent's  authority  may  b(^  limited  by  custom,  id.,  422. 
usage  of  trade  governs  construction  of,  422. 
express  jirovision  in  policy  that  stock  and  funds  of  the  com- 
pany siiall  alon(-  be  chargeable,  /'/. 
person  in  whose  name  [lolicy  effected  can  sue,  id. 

so  may  person  interested,  id. 
principal  may  after  loss  ratify  insurance  made  for  him,  s.  SO. .,420. 
but  such  person  only,  id. 
insurable  interest  and  value,  422. 

contract  by  way  of  gaming  or  wagering  void,  s.  4  (1),  itl. 

where  no  interest  or  expectation  of  acquiring  it,  s.  4  (2),  id. 
so  Jiolicy  interest  or  no  interest,  "  1'.  V.  I.,"  or  '•  without 
benefit  of  salvage,"  s.  4  (2  b),  id. 
unless  no  possibility  of  salvage,  id. 
interest  not  in  issue  unless  traversed,  id. 

but  Court  will  not  enforce  wager  policy,  id. 
insurable  interest  in  person,  inttrested  in  marine  adventure, 
8.  5  (1),  id. 
when  so  interested,  s.  5  (2),  /(/. 
assured  must  be  interested  at  time  of  loss,  s.  0  (1),  423. 
when  insured  "  lost  or  not  lost,"  i'i 

when  loss  known,  election  cannot  increase  liability, 
8.  6  (2),  i<l. 
R.— Vol.  11.  U  U 
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INSURANCE  (MKB.m'E.)— continued. 

insurable  interest  and  value — continued. 

a  dtfeasible  and  a  contingent  and  a  partial  interest,  insurable, 
ss.  7  (1),  8,  423. 
when  buyer  of  goods  has  insui'able  interest,  s.  7  ("2),  id. 
depends  on  bis  liability  for  price,  /(/. 
semble,  immaterial  that  sale  not  enforceable  under  Sale 
of  Goods  Act,  1893,  s.  4,  id.,  527,  950. 
insurer  may  re-insure  in  respect  of  his  risk,  s.  9  (1),  423. 

original  assiured  has  no  interest  in  re-insurance,  s.  9  (2),  id. 
lender  on  bottomry  or  respondentia,  has  insurable   interest  in 
respect  of  loan,  s.  10,  id. 
bottomry  and  respondentia  explained,  id. 
when  lender  of  money  for  repairs  has  insurable  interest,  id. 
absolute  mortgagee  has  no  insurable  interest,  id 
master  and  crew  have  insui'able  interest  in  wages,  s.  11,  id. 
advance  freight  so  far  as  not  repayable,  insurable,  s.  12,  id. 
charges  of  insurance,  insm-able,  s.  13,  id. 
insurable  interest  of  mortgagor  and  mortgagee,  s.  14  (1),  id. 
mortgagee,   «&c.,   mav   insure   in   behalf   of  all   interested, 

s.  14(2),  «U,  424. 
owner   may   insure   for   full   value,   although   indemnified, 

8.  14  (3),  424. 
mortgagor  may  recover  though  assignment  absolute,  id. 
insurable  value  defined,  s.  16,  id. 

nature  of  insurance  on  freight,  id. 
Stat.  57  &  58  V.  c.  60,  ss.  335,  506,  id. 
interest  in  ship,  how  proved,  424. 

by  possession  or  acts  of  ownership,  id. 
by  evidence  of  master,  id.,  425. 
by  production  of  register  of  ship,  219,  425. 
interest  in  goods,  how  proved,  425. 

by  possession  or  acts  of  ownership,  id. 
by  bill  of  lading,  id. 
inception  and  end  of  risk,  id. 

when  risk  commences  in  policy  on  ship  or  freight,  id. 
insurance  "  lost  or  not  lost,"  Sch.  I.,  r.  1,  id. 

"  from  "  particular  place,  r.  2,  s.  42,  id.,  426. 

"at  and  from"  particular  place,  r.  3,  s.  42,  id. 

ship  sailing  from  or  to  place  other  than  that  named,  ss. 

43,  44,  id. 
etfect  of  change  of  voyage,  s.  45,  /(/. 
jjort  is  to  be  understood  in  popular  sense,  id. 
when  in  case  of  time  policy,  id.,  427. 
proof  of  inception  of  risk,  427. 
by  evidence  of  crew,  id. 
by  destination  in  charter  party,  id. 
by  clearing  out  for  particular  port,  id. 
by  convoy  bond,  id. 
by  licence  for  particular  port,  id. 
termination  of  risk  in  tlie  (!as(^  of  a  voyage  policy,  id. 
re-insurance  under  a  running  policy,  id. 
in  policy  on  goods,  id. 

"from    loading";    "till    safely  landed,"    t>cli.  I.,  rr.  4,  5, 
id.,  428. 
opinions  of  brokers  and  merchants  admissible,  428. 
effect  of  iwlicy  on  "  risk  of  craft  until  goods  discharged,  &c.,"  id. 
proof  of  sliipment  of  goods,  id. 

by  captain,  or  if  ilead,  by  bill  of  lading;,  id. 
by  official  papers,  id. 
in  policy  on  freight,  id. 
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prcxif  (if  ccjmpliancc  with  warraiitiiH,  428.     S((j  Warranly. 

tliviiitioii,  hikI  (lilay,  i'.Vl.     Sec  Wurrant}j. 
pnidt"  (pf  liccncf,  4;M. 

HccuiKhiry  evidence  of,  id. 

miust  be  shown  to  ajjply  to  the  Toyage  in  que«tion,  id. 
l)ri'8umiitive  cviilence,  id. 
proof  of  loHs,  id.,  et  seq.     See  Lokx. 
proof  of  i.isri — abandoiimiiit,  IK!.     See  Abundonmenl. 
jiroof  of  amount  of  lo.ss-  adjnstment,  118.     See  Adjunlni'  nl. 
Buing  and  labouring  clause,  41'Je.     See  Loss. 
excepted  risks,  "  free  from  average,"  444.     See  Loss. 
damages,  in  nature  of  interest,  44%. 
defence,  id. 

a  traverse  of  making  tiii'  policy,  denies  the  making,  only,  id. 
an  in.siiflicicnt  .subserii)tion  must  be  «i)ecially  pleaded,  i<l. 
defendant    cannot,    as    against    assignee    (jf    policy,  set    ult",   ur 

counter-claim  debt  due  from  assignor,  id. 
uou-disclosure  ;  misrepresentation  ;  fraud,  id. 

marint:  insurance  based   on   utmost   good  faith,  s.    17,  id., 

UUh. 
what  assured  is  bound  to  disclose,  s.  18, 449A. 

whether  circumstances  not  disclosed,  be  material  is  a 

question  of  fact,  s.  18  (4),  /(/. 
meaning  of  circumstance,  s.  18  (5),  id. 
where  agent  emjjloyed  to  effect  insurance,  s.  lU,  id. 
sufficient  to  communicate  facts,  441)/. 
not  matter  of  o))inion,  id. 

as   to   loose   rumours    or    general    news    in    the  news- 
papi'rs,  open  to  all,  id. 
material  representations  must  be  true  or  insurer  may  avoid 
policy,  s.  2U  (1).  ll;t/». 
what  representation  is  material,  s.  20  (2),  id. 

may  be  of  fact,  or  of  expectation  or  belief,  s.  20 

Oi),  id. 
as  to  a  fact,  is  true  if  substantially  correct,  s.  20 
(4),«/. 
expectation  or  iielief,  if  made  in  good  faith, 
s.  20  (.".),  id. 
representation   may   be  corrected,  &c.,  before   contract 
concluded,  s.  20  ((',),  id. 
wln^ther  material,  is  a  question  of  fact,  s.  20  (7),  id. 
material  misrepresentations  will  avoid    policy  though 

l(jss  uneonueeted  with  fact  concealed,  &c.,  44'J<. 
and  tiiough  m>  fraud  be  intended,  id. 
if  fraudulent,  though  not  material,  avoids  jwlicy,  id. 
if  by  mistake  will  nut  avoid  unless  material,  id. 
sufficient  if  substantially  (;orrect,  449/i. 
facts  knowu  after  slip  is  signed  need  not  be  disclosed,  id. 
effect  of  concealment  before  signature,  and  policy  issued 
after  underwriter  knew  facts,  id. 
quiere?  if  in  action  against  subsequent  underwriter,  repre- 
sentations If)  first  are  admissible,  id. 
goods  fraudulently  ovi'rvalued,  contnici  void,  44It/.-. 
so    where    goods    are    fraudulently    undervalued    on    open 
policies,  id. 
illegality,  id. 

implied  warranty  that  ;idventure  is  lawful,  s.  11,  id. 
cargo  illegally  loaded  on  deck,  44'J?. 
knowledge  of  assured  material,  iil. 

insurance  of  Britisli  goods  seized  iu  enemies'  country,  id, 

U  VI 
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INSUUANCE   {MAm^E)—cotdlnaed. 
defence — continued. 
payment,  449/. 

insurer   directlv    responsible   to   assured   for   losses,  s.  53 

(1),  420,  id.  ' 
custom    that    credit,   taken    between    broker    and    under- 
writer, equivalent  to  payment  after  adjustment,  44'J/. 
payment  to  assignee  of  policy,  id. 

adjustment    indorsed    on    policy,    with    defendant's    name 
struck  out,  not  evidence  of  iiayment,  id. 
return  of  premiinn,  id. 

when  plaintift'  entitled  to,  id. 

wliere  returnable,  premium  is  recoverable,  or  retainable,  s.  82, 

id. 
returnable  on  happening  of  event,  s.  83,  id. 

where     consideration     totally     fails,    and     no    fraud     or 
illegality  of  assured,  s.  84  (1,  2),  id. 
policy    void,   as    from    eommcneement    of   risk    if    no 
fraud  or  illegality,  s.  84  (3  «),  id.,  44y?n. 

but  not  if  risk  not  apportionable,  and  has  ouee 
attached,  ■/*/. 
subject    matter    insured     never     at    peril,    whole    or 
apportioned  ]iart  returnable,  s.  84  (3  b),  449m. 
as  to  insurance  lost  or  not  lost,  id. 
assured  had  no   insurable  interest  during  policy,  s.  84 
(3  c),  id. 
unless  jiolicy  by  way  of  gaming  or  wagering,  id. 
where  defeasible  interest  terminated  during    risk,  not 
returnable,  s.  84  (3  d),  id. 
l^roportional     amount    of    over-insurance    under    unvalued 

policy  returnable,  s.  84  (3  e),  id. 
when  returnable  in  case  of  double  insurance,  s.  84  (f).id. 
insurer  directly  responsible  to  assured  for  returnable  premium, 

s.  53  (1),  420,  /(/. 
acknowledgment    in    jxjlicy  eflected    by   broker    of   receipt    of 

premium,  how  far  conclusive,  s.  54...449)n. 
premium  paid  into  court,  allowed  in  reduction  of  damages,  id. 

IXSUILINCE  BROJvIOl!. 

cannot  recover  sums  i)aid  in  reH}>eet  of  unstamped  policy,  2G7. 
has  a  general  lien  for  his  balance,  983. 

lien  revived  by  repossession  of  policy,  988. 

INTENTION. 

misstatement  of,  may  be  misstatement  of  fact,  843.     tSee  Deceit. 

INTEREST, 

declarations  against,  wlien  admissible,  55  et  »eq.     See  Hearsay. 
of  witness,  does  not  make  liini  incompetent,  150,  1(33.     Sec  Witnest. 
of  attesting  witness,  does  not  avoid  will,  150.     See  Will. 
insurable,  422  et  seq.,  451,  455.     See  Insurance,  (Fire),  (Life),  and 
(Marine). 

TNTEUEST  OF  MONEY, 

on  note,  reservation  of,  does  not  require  a  larger  stamp,  243. 
on  bill  or  note,  not  recoverable  witliout  iiroduction,  350. 
jiayraent  of,  on  altered  note,  evidence  of  alteration  by  consent,  39G, 
when  recoverable  by  vendee  against  vendor  of  real  property,  331. 
on  valuation  of  farm,  &c.,  348. 
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INTKUKST  OF  ^lO^V.Y—ruuHnnoL 

ri'covcriibli!  in  action  for  not  nccoptiuf^  i^'nods,  wlnii  hill  was  (o  hav 
1)1 'cn  j^ivcii,  515!). 
HO  in  action  for  i,'oO(1h  hipIiI  ami  ililiviivd,  Hdl),  f'rjf. 
action  for,  iVl'l. 
wlicn  <liic>  at  (ioinmon  law,  /</. 

only  on  mcrcantili'  HcciiriticH,  or  wlicn  llicre  has  been  an  cxprcBS 

or  imiilicil  ])roinisi',  /(/. 
on  money  ohtaincil  and  retained  by  frand,  hi. 
titli-  dei'ds  de])o.sit(il  to  secnre  loan,  i<L 
contract  to  jiay  interest  at  <,'-iven  rate  on  ^'iven  da)',  023. 
cases  in  wliich  interest  not  allowed,  iiJ. 
in  case  of  mercantile  instrnmiMits,  id. 

bill  and  notes,  from  date,  if  made  jiayalde  with  interest,  iil. 
if  not,  from  time  of  liecDminiz:  dne,  /(/. 
if  on  demand,  from  time  of  demand,  id. 
or  of  demand  beiiii;-  dis]>ensed  wiUi,  id. 
bills  and  notes  jiayalileon  demand,  where  im  demand  proved, 
from  issiiin;:;  id'  writ,  id..  U"J4. 
as  against  drawer,  only  due  from  notice  of  dishonour, 

G'24. 
cft'ect  of  holder's  default,  whore  bill  not  made  jiayable 

with  interest,  id. 
rate  of  interest,  question  of  law,  /'/. 
indorsee  may  sue  acce])tor  for,  thoutch  he;    has   taken 
second  bill  for  amount  of  first,  /'/. 
interest  imidied,  id. 

promise  to  pay  implied  from  act  of  parties,  id. 

as  when  balances  have  been  settled  with  such  allowance, /<?. 
or  money  j)aid  on  account,  where  int(;rest  sliown,  id. 
compound  interest  not  allowed  unless  under  contract  or  custom. 
id. 
contract  to  jiay  l)nnker  ceases  on  death  of  customer,  G2r>. 
interest  by  statute,  lil. 

when  recoverable   under  :'.  &    1   W .    1,  c.  42,  on  debts  or  sums 
certain,  id. 
in  trover  or  trespass  de  hmis  ii»portatl».  id. 
on  ])olicies  of  assurance,  id. 
on  deposit  on  consideration  tliaf  has  failed,  id. 
on  overpayment  to  carrier,  id. 

notice  of  call  on  contributory,  within  statute.  t!2(!. 
what  amounts  to  a  "  sum  certain  jtayable,"  t!25. 
not  (m  demand   for  balance  of  account,  amount  stated  in- 
accurat(dy,  id. 
nor  on  demand  for  lump  freight,  id. 
nor  on  claim  indorsed  on  writ.  /'/. 
not  on  policy  of  insurance,  when*  no  person  who  can 

give  discharge,  (!2(I. 
nor    on    action    for   jiroceeds    of  minerals  severed   by 

defendant's  testator,  id. 
allowed  on  solicitor's  account  at  4  per  cent.,  ftOO. 
from  one  month  after  delivery  of  accoiuil,  i(K 
although  no  previous  claim  made,  id. 
usury,  laws  against,  rejicaled  by  17  &  18  V.  c.  90. ..("126. 
relief  by  Court  against  aureenients  for  excessive  interest,  GOO,  GOl, 

/(/.     See  Moiiey  Lenders  A<1,  I'.KIO. 
jiayraent  of,  takes  a  case  out  of  th<'  Statute  of  Limitations,  (ISC,  CS7, 

71i».  720.  72;!. 
allowed  on  damages  in  Admiralty  Division.  7S7,  78S. 
when  jiayable  on  calls  made  by  a  company,  t'2(>,  1 12.'). 
payment  of.  on  bond,  liy  executor,  not  an  admission  of  assets.  llTiO. 


miO  Tnrhx. 

INTERLINEATION.     See  Alteration. 

INTERPLEADER, 

liability  of  an  exociition  creditor  aoocpting,  926. 
issues  upon  interpleader  orders,  122r). 

titles  of  claimants  may  be  adverse  and  independent,  1226,  1227. 

evidence  the  same  as  on  otlier  trials,  1225. 

rislit  to  begin,  id. 

judgment  creditor  has  iirima  facie  title,  id. 

takes  subject  to  all  the  equities,  1226. 
court  will  consider  equitable  rights  of  parties,  id. 
claimant  proving  he  lias  a  lien,  ■/(/. 

on  issue  between  execution  creditor  and  bankruptcy  trustee,  id. 
assignee  of  Lloyd's  bond  and  execution  creditor  of  Co.,  •/'/. 
claimant  cannot  set  up  title  of  stranger,  id. 
execution  creditor  may,  id. 

and  set  up  title  of  third  person,  superior  to  liis  own,  id. 

Bet  lip  prior  bill  of  sale  to  defeat  bill  of  sale  to  claimant,  1227. 

not  bound  by  estoppel  on  debtor,  id. 
equity  of  redemption  in  goods,  sufficient,  id. 

but  not  bare  legal  title  of  a  satisfied  mortgagee,  id. 

INTERPRETATION   ACT,  ISSt)  (r.2  &  53  V.  c.  63).     See   Table  of 

Statutes. 
every  statute  passed  after  1850  to  be  a  public  act,  ruiless  otherwise 

provided,  s.  !)...104,  1142. 
"person  "  includes  corporate  liodicsin  act  passed  after  Dec.  31st,  1888, 

s.  19.. .1132. 

INTERPRETER, 

statement  of  agent's,  wlien  admissible  against  principal,  71. 
between  solicitor  and  clieni,  privileged  from  disclosure,  169. 

INTERROGATORIES, 

to  party  under  Rules,  1883.. .115. 

either  party  may  deliver,  id. 

opposite  party  bound  to  answer  within  ten  days,  id. 

proof  of  answers  to,  by  examined  or  office  coyiy  of,  at  trial,  /(/. 

where  answers  insufficient,  party  may  be  examined  orally,  id. 

if  examined  as  to  lost  document,  loss  must  be  proved,  id. 

opponent  may  use  part,  of  answer  to,  at  the  trial,  ■/(/. 

as  to  certain  facts  allowed  in  action  of  libel,  857. 
on  commission  under  1  W.  4,  c.  22,  superseded  by  Rules,  O.  xxxvii., 
r.  5. .,18.5,  187.     See  Depositions. 

INTOXICATION, 

jiublican  cannot  recover  for  liquor  supjilicd  1o  a  person  in  a   stale  of 

670. 
a  defence  in  contract,  677. 

contract  therel)y  rendered  voidable,  not  void,  id. 

no  answer  to  action  for  price  of  necessaries,  id. 

INVENTORY, 

when  evidence  of  assets,  1158. 

INVOICE, 

describing  goods,  not  a  warranty  of  quality,  489. 
not  iiev  se  a  contract  or  any  estopjiel,  544. 

T  O  U, 

when  it  requires  a  stamp.  243. 
wlietliei'  eviileiice  of  money  lent,  598. 
evidence  of  an  account  stated,  627. 
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IRELAND.     S.v  Forenju  .Judgment. 

ilocumcnl    utlmiHsibl(?   in    evidcnof    in,    fn    hr    to    Hiimo   r-xlinf    in 

Kntrland.  SO. 
town  in.  nn(  judit^ially  nnliccd,  S". 

tiliter,  laws  and  statnti'S  n|\  1"^(». 
mairiai:''  in,  n^ristiation  of,  I2S. 

I.n.nfnf,  Kill, 
jud^rnicnt  in  anpriini'  conils  of,  oimfluHivc.  "^iiis,  -lO'.K 

ajrainsi  vaiidily  nf  will  nf  jundn  in  Enjrland.  not  crmclnsivc.  '20'.l. 
n-jristriiti(in  of,  under  Ml  &  ^1  V.  c.  'A...V1'1. 
Hank  of  En^'liind  notes  not  Icfjul  tondf-r  in,  711. 
IHobiiti'  in,  may  bo  sealod  in  Enjjlnnd,  1  liS. 

IRRKOUL.VR  DISTRESS.     See  Distress. 
nflion  for,  8tto. 

irr('<rnlarity  rondorod    landlord    troBjiasHor  ah  inliin  at  onmmon 

law,  KftC. 
but  slnco  stat.  11  O.  2,c.  r.l,ircspass  or  trovcrwill  not  lio, vr/., 807. 
and  action  must  be  for  spocific  irrciinlarily,  /'/. 
proof  of  H]ici'ial  damai^o  reqnisito,  8il7. 
similar  proNision  for  disfrcss  under  mairist rate's  warrant,  iil. 
form  of  notice  of  distress  required,  /'/. 
apocial  action  lies  for  selling-  within  live  days,  iiJ. 
unless  sale  is  void,  id. 
five  days,  how  to  be  calculated,  hi. 

may  now  be  extended  to  fifteen  days,  89C. 
distress  may  now  be  inqioundcd  on  jiremises,  S97. 

in  wliat  ]iart  to  be  impounded,   'nK 
distrainor  must  not  in  i;eneral  exclude'  tenant,  /(/. 

bound  to  imiiound  in  ]>roi)er  pound,  id.,  898. 
trespass  lies  for  keei)in,i^  poods  on  premises  an  unreasonable  time 

beyond  tiie  live  days  or  extended  period,  id. 
how  appraisement,  if  required,  is  tfi  be  made,  id. 
poods  must  b(;  sold,  and  at  the  best  price,  id. 
landlord  cannot  purcjaise  poods  liiraself,  id, 
sale  not  affected  by  .")(!  (I.  o,  c.  .")0,  s.  11,  id. 
money  had  and  received  lies  against  landlord  for  overplus,  id. 
reasonableness  of  charpes  may  be  disi>ute<l,  id. 
statutory  charpes  when  rent  not  over  2(1?.,  id. 
damapes,  iil. 
defence,  899. 

not  guilty  by  statute  lets  in  every  defence,  id. 

i^emhle,  still  allowed,  id. 
defendant  may  tender  amends,  id. 

ISSUl'].     See  General  Issue. 
evidence  contined  to,  79. 
substance  of,  only  need  be  proved,  89. 
ailirmative  of,  to  be  proved.  91.     See  Onus  innhand ! . 

but  regard  to  be  had  tu  its  efi'ect  and  substance,  id. 
on  interpleader  orders,  1225  et  seq.     See  Interpleader. 

ISSUIXG, 

of  bills  of  exchange,  what  is,  so  as  to  render  alteration  fatal,  21."). 


JEWS, 

age  of,  not  i)rovab!e  by  book  of  rubbi,  i!l. 

how  sworn,  hlO. 

marriage  of,  how  proved,  1042. 
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JOIXT  DEBTOR, 

release  to  one  is  release  to  all.  702. 

luiless  under  Bkv.  Act,  188:^... 703. 

or  right  to  sue  other  is  reserved,  702. 

JOINT  STOCK  COMPANY.     8ee  Corporation. 

directors  of,  have  no  implied  autliority  to  accept  bills,  .'iGfi. 

accepting  bill  without  authoritv  liable  to  6o;*a_/icZe  holder  for 
value,  494. 
sale  of  shares  of,  not  within  S.  of  G-.  Act,  1893. ..527. 
shareholders  in  mining  company,  when  liable  on  contracts  of  directors. 

.^Gl. 
liability  of  provisional  committee-men,  &c.,  of  inchoate,  562. 
when  incorporated,  direct  liability  of  members  ceases,  id. 
persons   attending   meetings,   &c.,  liable   though    project   fails, 

id. 
but  mere  consent  to  become  member  of  provisional  committee. 

not  enough,  id. 
contract  on  personal  liability  of  committee-man.  id.,  5(13. 
defendants    liable   when    contracting    for  unformed    corapanv, 
563. 
though  company  formed  subsequently,  id. 
mere  applicant  for  shares  not  liable  for  acts  of  directors,  id. 
what  is  a  public  company,  1090. 
l)rerogative  of  Crown  to  create  corporation,  1091. 

how  extended  by  7  W.  4  &  1  V.  c.  73.  id. 
actions  by  and  against,  1090. 

1.  Corporations  in  general,  1091.     See  Corporation. 

2.  Registered  under  Companies  Acts,  1862  to  1900. ..1096. 

Acts  are  to  be  construed  as  one  Act,  1097. 

Companies  Act,  1862,  rejieals  prior  Acts  relating  to  joint  stock 
companies,  1096. 
saving  incorporation.  &c.,  of  companies  under  them.  id. 
number  of  persons  in  unregistered  partnershi])  limited,  666.  id. 
See  IlJeg(dity. 
seven  persons  may  form  incorporated  company,  1096. 
subscription  may  be  by  orally  authorised  agent,  id. 
registration  makes  comjianv  a  bodv  corporate,  id. 
eftect   of  J.  Act.  1875,  s.  "10....30S,  907,   1112,   1162.      See 
Judicature  Acts. 
insolvency  of  comp.any  in  liquid.ation  assumed,  1113. 
wliat  certificates  and  documents  evidence,  1097. 

certification  of  incori)oration  to  be  conclusive  evidence,  id., 

109S. 
minutes  of  resolutions,  &c.,  to  bo  duly  entered,  1097. 
insjiectors  may  be  a])i)ointed  by  Board  of  Trade,  id. 

report  of  insjiectora  admissible,  id. 
books  of  company  in  liquidation,  primd  facie  evidencp,  id., 

1098. 
certificate  of  registration  of  iiltered  memorandum,  1098. 
register  of  sliareholdcrs,  id. 

])(  rsons  wliose  names  are  on  io  be  d(>emed  members,  id. 
company  to  k(>ep,  id. 

lists  of  particulars  to  be  furwarded  to  registrar,  id. 
register  of  members  to  be  prima  facie  evidence,  id. 
evidence  of  title  to  sliares,  and  i)f  mcmber.sliip,  hi. 

no  notice  of  express  trnst  to  be  entered  on  register,  id. 

no  notice  necessary  to  perfect  title  of  equitable  owner  of 
sliares.  1099. 
but  notice  prevents  company  from  enforcing  lien 
under  articles.  /</. 
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2.   Jtef^isteri/d  under  ( 'niiiimnioH  Afls,  1S(;-J  tn  IDOO  -cnvtimifil. 
uvidoiice  of  title  to  Hharos.  ami  of  nuiiilHTHliiji — riniihuieil. 

registerod  sirtiolos  of  iiHHOoinlion  or  rc^'iilatioiiH  in  Scli.    1, 
'J'jil)l(;  A.,  iipiilv  to  fom]iimy,  lOlt'.*. 
Tnbl<'  A.,  rcviHi'd"  :i«  IVom  Oct.  Int.  IHOC...  IO!h;,  m. 
legal  liilc  to  h1i;ii(H.  linw  ucqiiircd,  I()!i:i. 
non-f'X<ciilion  of  triiiiHlVr  by  (nnisforoi-,  /</. 
effe(^t  of  triuisrcr  in  bl;inl<,  vl. 

owner  under  imi)!ied  obligation  not  to  interfere  witli 
tran8f(^r,  iiJ. 
trnnHfer  of  sliarcH  of  deceased  member  may  be  lunde  by 

executor,  &e.,  id. 
certilleate    under   common    Heal    of  eomjjnny,   prima    fdcie 

evidence  of  title,  ■/(/..  1100. 
effect  of  share  certificate  as  nn  estoppel,  11 00,  ll(l."i,  11! '.i. 
1120. 
where  forged  by  secretarv  of  companw  1 1 11». 
of  entry  on  register!  1100.  11  il),  1120. 
under  forged  transfer,  1 1  Ut,  1120. 
of  certification  on  transfer,  1100,  1120. 
no  esdippcl  tliereby,  as  to  lodgment  of  shares.  1120. 
imidied    imlenmity   to  company,  on  registration  of  forged 

transfer,  1120.    " 
priority  in  time  of  equitable  chuniaiits  to  shares,  prevails, 
id. 
slinreholders  or  members  liable  to  calls,  1100. 

!il)plication  for  shares,  witliout  aiiotment  .and  notice  tliereof. 

not  sufficient,  /(/. 
until  notice  of  iillotment,  applicant  may  withdraw,  /'/. 
allotment  niust  be  luiconditional,  id. 
and  witliin  reasonable  time.  id. 
notice  when  required  in  case  of  director  allottee,  id. 
executor  i)ersfinally  liable  for  siiare  accejited  by  him,  id. 
where  notice  of  allotment  may  bo  sent  by  post,  contract 
com])lete  on  the  posting,  id. 
even  although  not  received,  /(/. 
withdrawal  must  be  received  before  posting,  id. 
shares  allotted  to  fictitiiuis  person,  1101. 

on  application  made  without  authority,  id. 
contract  to  place,  is  not  contract  to  take  shares,  id. 

meaning  of  contract  to  underwrite  for  shares,  id. 
if  allottee  have  dealt  witii  shares  he  cannot  repudiate,  id. 
allottee  must  be  entered  on  register  before  becoming  share- 

liolder,  id. 
j)ruvision  as  to  form  of  register  directory  only.  id. 
alliitment  at  informal  board,  void,  /(/. 

but  may  be  ratified  by  formal  board  or  by  comj^any,  id. 
before  allottee  withdraws  his  application,  id. 
directors  must  have  notice  of  board  meeting,  id. 
shares  cannot  be  issued  at  a  discount,  id. 
alliitti!e  liable  for  full  amount,  id. 

unless  he  avoid  allntuient  prior  to   liquidation   of 
company,  id. 
and  before  he  lias  dc;ill  witli  shares  as  member, 

subscribers  of  memorandum  arc  liable,  id. 

an<l  must  pay  in  inoney  or  money's  wi>rth,  id. 

but   as   )irovide(l    bv  articles   of  association   only, 
id. 
person,  how  far  liable,  wlio  lias  acted  as  director.  1102. 
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2.  Eegistered  under  Companies  Acts.  18G2  to  1900 — continufid. 
shareholders  or  memhcrs  liabh'  to  calls — continued. 

directors  cannot  allot  shares  unless  duly  appointed,  1102. 
but  may  be  estopped  in  resjicct  of  shares  allotted  to 

themselves.  /(/. 
and  irregularity  may  be  cured  by  clause  in  articles,  id. 
as  to  appointment  of  first  directors,  id. 

on  registration  of  transfer,  transferor  ceases  to  be  a  member. 
1103. 
though  transfer  merely  to  escape  liability,  iil. 

secus,  if  colourable,  and  transferor  retain  interest. 
id. 
transfer  must  be  accepted  by  transferee,  id. 

but  not  necessarily  executed  by  him,  1099.  iil. 
directors  bound  to  register  transfer,  unless  discretion  given 
by  articles  of  association,  1103. 
as  to  stamp  objection,  222.  id. 
but  may  take  time  for  consideration.  1103. 
registration    takes   ctfect  from  delivery  of   transfer  to 

ofiBce,  id. 
laches  of  company,  id. 

transfi'ror  may  require  registration  of  deed.  id. 
company  not  bound  t(j  send  notice  of  refusal   to  register. 

id. 
deceased  member,  remains  such  till  notice  to  companv  of 

death,  id.,  1101. 
past  members  liable,  though  shares  forfeited,  id.,  1106. 
in  ease  of  joint  ownership,  liability  is  joint.  1104. 
prior  balance  order  for  pavment  no  defence.  191,  id. 
calls,  1104. 

notice  of,  id. 
specialty  debt,  id. 
form  of  statement  of  claim,  id. 

shares  are  subject  to  jjayment  of  amount  in  full   in  cash, 
under  Cos.  Act,  1SG2,  id. 
unless  the  company  has  agreed  to  aecejit  some  otlier 

consieleration,  id. 
Cos.  Act,  1867,  s.  2;"),  as  to  filing  agreement  reiiealed, 

id. 
Cos.  Act,  1900,  s.  7  (1  (6)),   requires  filing,  but    not 

condition  of  validity,  id. 
nor  causes  shares  to  be  treated  as  unpaid.  /(/. 
on  contract  to  take  fully  iiaid  sliares.  no  liability.  110,^. 
unless    allotted    a'nd    dealt    witli    by    allottei'    as 

member,  id. 
paid-up   share!   certitieate   issued,   and    no    notice, 
company  estopjied,  id. 
subsequent  transferee  not  affected  by  not  ice.  id. 
gccns.  where  all  have  notice,  id. 
what  is  an  issue  of  sliares  witliin  section,  id. 
can  only  be  made  by  directors  duly  appointed,  id. 

and  by  qvortim  at  least,  id. 
rr'strictions  on  making  call,  id. 

resolution  must  fix  amount  and  day  for  payment,  id. 
transfer  deed  void  at  law,  may  be  valid  acceptance  of  shares, 

HOG. 
assent  of  directors  given  l)y  mistake,  &c.,  revocable,  id. 
directors   may,  undcu-   Sch.    I.   A.  (20),  refuse    to    register 

transfer  of  shares  not  fully  paid  up,  iiJ. 
or  on  which  the  com]>any  has  a  lien,  id. 
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2.  ItogiBtereil  uiulor  (^ompanifH  Acts,  ISO'J  to  I'.iOd — <<>htiiiued. 
I'uUh — nniliuufii. 

qwnuldm  slmroliDldfi-  may  wlmw  Bliiins  Inrffitid,  llOtl 

chIIh  tlion  due   imt  affectrd  hy  Hulisiriuciit,  liquidaUon, 

ooniiuiny    umy    in;iki'    hund  J'nh;    luiiipriiHjisi!    with    slian- 
hold.r,  /-/. 
liiil,  in  IK)  oilier  Ciiso  iiceci>t  Hiirrciidi  r,  ri'lciusiiif;  HJiurc- 
iioldiT,  ill. 
purclmsor  of  forfeited  aliares  liable  for  fiilur<!  calla,  HOT. 

allowinfj  credit  for  receijjts  from  former  holder,  id. 
change  of  comjiaiiy'H  name  when  complete,  1107. 
notice  of  calls  may  be  sent  to  regiHtered  addrcHH  till  notice 

uf  death,  1107. 
holder  of  .scrip  certificates  whether  liable  to  calls,  /(/. 
.shareholderH  mavbe  liable  inter  se  beyond  amount  of  shares, 
id. 
special  defences  in  action  for  calls,  id. 
fraud  and  mi.sre])resentation,  /'/. 

shareholder  must  rejmdiate  shares  as  soon  as  possible,  ?V/. 
then  fraud  is  a  good  defence,  id. 
what  will  preclude  rejiudiation,  1113. 
misrepresinlation    must   come   from    actual    report   of 

eom]iany.  1107. 
must  iiave  materially  induced  defendant  to  take  shares, 

id. 
subscriber  of  memoranduju  liable,  though  induced  bv 

fraud,  1108. 
innocent  material  misrepresentation,  843,  844,  /(/. 

variance  of  memorandum  and  prospectus,  1108. 
shareholder  must  use  reasonable  diligence  and  repudiate 
shares,  id. 
what  misrepresentation  sufficiently  material,  id. 
mere  exaggeration  insufficient,  id. 
shareholder  cannot  repudiatf^    shares  after  commence- 
ment of  winding-up,  1 1 13. 
unless  he  have  taken  steps  previously,  id. 
but  omission  to  com]ily  with  Cos.  Act,  IIHX*.  s.  10,  seems 
not  to  aflbrd  defence  to  action  for  calls,  847,  1108. 
infancy,  1108. 

repudiation  of  shares  by  infant,  id.,  1101). 
T.imitations,  Statute  of,  twO.  721,  /'/. 
set-off,  llOlt. 

debt  d)ie  from  company  cannot  be,  id. 
action  for  refusing  to  register  transfer  of  shares,  id. 
contracts,  how  entered  into,  id.,  1 1 10. 

company  to  have  "limited"  afti-r  its  name,  id. 

otherwise,  director,  &c.,  personally  liable,  /(/. 
negotiable  instruments,  how  to  be  executed,  i<1. 
when  company  has  power  to  issue,  id. 
then  their  informality  cannot  be  set  up,  id. 
power  to  execute  deeds  abroad  by  j)Ower  of  attorney,  id. 

sjiecial  seal  under  Companies  Seals  Act,  18ti4,  id. 
minute  of  contract,  entered  in  book  and  signed  by  chairman, 

satisfies  Stat,  of  I'^rauds,  s.  4,  /(/. 
s.  G7,  validates  such  acts  only  as  are  done  prior  to  invalidity  of 

the  appointment  of  the  directors  being  known,  id..  1111. 
company  bound  as  against  third  ]iersons  by  acts  of  de  facto 

direct(jr8,  1111. 
company  liable,  thougli  goods  not  for  its  own  purjioses,  id. 
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2.  Registered  under  Companies  Acts,  18(!"^  to  1900 — conthiueil. 
contracts,  how  entered  into — rontiiiucd. 

contract  ultra  turrs  cannot  be  ratified  by  company,  1111. 

secus,  where  ultra  vires  of  tlie  directors  only,  iiJ. 
company  cannot  purchase  its  own  shares  unless  unlimited,  id. 
promoters    cannot   sue    company  for   jn'eliminary  expenses 
before  incorporation,  •/(/. 
even    altliough    company   have   adopted   and   derived 
benefit  from  services,  id. 
Companies  Act,  1900,  s.  (j,,.1112. 

companv  cannot  commence  business  till  conditions  fulfilled, 

certificate  of  registrar  conclusive  evidence,  id. 
till  then  contract  provisional  only,  id. 
and  company  not  liable  in  contract,  id. 
payments  may   be   made   for   company's    benefit,    though    not 

enforceable,  id. 
shareholders'  liability  here,  not  extended  by  foreign  law,  id. 
company  to  keep  registers  of  mortgages,  id..  12ir>. 
set-off  and  counterclaim  in  action  by,  in  liquidation,  id. 

defendant  may  set  up  claim  for  unliquidated  damages,  id, 
bankruptcy   rules  as   to   mutual  credits,  &c.,  extended   to 
winding-up,  /(/. 
only  where  both  claims  must  residt  in  pecuniary  liabi- 
lities, id. 
thus  debt  cannot  be  set  up  to  an  action  of  detinue. 
id. 
rights  fixed  at  time  of  winding-u]),  id. 

examples  of  contracts  for  su]>ply  of  goods,  /(/. 
notice  of  debentures,  when  debt  contracted,  does  not  prevent, 

'/./.,  1113. 
company  in  liquidation  assumed  to  be  insolvent,  lOi'T,  id. 
action  for  sum  paid  where  shares  repudiated  f(tr  fraud,  tiK«. 
action  f(ir  misrepresentation,  1113. 

shareholder    retaining    shares    canimt     sue    cnm)iany    for 
damages,  id. 
only  remedy  is  rescission  of  the  contract,  id. 
which  must  be  jirior  to  winding-nj),  id. 

unless  active  stejis  taken  jircviously,  /(/. 
or  agreement  witli  eomjiany,  id. 
action  by  company  against  dircc^tors,  id. 

directors  acting  reasonably  and  honestly  within  jiowers  not 

liable,  id. 
l)rotection  by  statutes  of  limitation,  (!80,  /(/. 
service  of  notices,  id. 

ujKjn  company  by  jiosf,  id. 

where  joint  secretary  to  two  compiinies,  id. 
notices  requiring  autheuticaf  ion.  /'/. 
on  sliarehuklers  by  ))ost,  1114. 

ajiplie.s    only  to    notices    within    ordinary    l)usine8s    of 
e((m])any,  /(/, 
official  liquidators,  id. 

in  abscnc(>  of  fraud,  >to.,  not  liidjle  pending  liquidation  to 

creditor,  itc,  for  delay  in  ])ayment,  &c.,  id. 
secuf,  after  dissolution  of  company  to  unpaid  creditor,  id. 
as  to  j)t'rsoiial  liability  to  a  rent-charge;,  id. 
debentures  of,  not  within"  Hills  of  Sale  Act,  1211.     See  Bill  of 

Sale. 
mortgage  or  cliarge  to  secure,  must  be  retristered  under  Cos.  Act, 
1900,8.  14.. .121."). 
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:;.   I{i<,'istor(il  undir   Joint  Stf>ck    Companitu    Act,   ISII,  7  &  8  V. 
"c.  110,  1111. 
ccrtiticiito  of  rc;,'i8triiti(jn  iidmiHaiblt;  iu  evidence,  id. 
action  for  culls.  111"). 
phuntifl''H  prixjfs,  ■/(/. 

ii8  to  validity  of  irrej,'nlar  IranHf'cr  of  aliarcH,  id. 
power  to  compromise  shareholder's  liability,  iil. 
contracts,  id. 

jiroofs  of  jdaintifl'suin;,'  company,  id. 
bills  or  notes  of,  how  to  be  made  or  acciiit'd,  Id.,  IIIG. 
deeds  of  company,  liow  to  be  sijrned,  lllG. 
contracts  ultra  virex,  when  valid,  id. 
how  far  party  contraetinf,'  witli  comjiany  afi'ected  with  uotico 
of  contents  of  de(<l  of  settlement,  id. 
•1.  Witiiin   the  Companies  Clauses  Consolidation  Act,  iSlo,  incorpo- 
rated by  special  Acts.  id. 
to  what  comjianies  tlie  Act  ajiplies,  id. 
notice  of  action,  1117.     See  Xotice  of  Action. 
IcndiT  of  amends  in  actions  against  railway  cumpauies,  illy, 
lien  for  tolls,  1)84,  id. 
register  of  sliareholders,  1118. 

wlio  entitled  to  be  entered  upon,  id. 
manner  of  entering  names  in,  id. 

production  of,  prima,  facie  evidence  to  prove  defendant   a 
shareholder,  id. 
evidence  of  title  to  shares,  /(/. 

certificate  of  proprietorship  to  be  given  to  shareholder,  id. 
share  certificate  to  hii  jirimu  facie  evidence,  id. 
transfer  to  be  by  deed,  id. 

and  registered  in  register  of  transfers,  id. 

till  delivery  of  transfer  for  registration  transferor 
liable,  i'/.,  IIIH. 
jirovision  as  to  stamp  autl  c(jnsideratiou  merely  directory, 

id. 
company  not  bound  to  see  to  execution  of  any  trust,  id. 
execution  of  transfer  dot's  n(jt  pass  legal  title  to  shares  till 

registration,  id. 
executor  is  registered  in  individual  capacity,  id. 
nam(!  entered  on  register  cannot  be  removed,  id. 
unless  entr}^  obtaint'd  by  fraud  or  forgery,  id. 
company  must   replace   shares   removed   under   forged 
transfiT,  id. 
even  where  forgery  is  by  a  joint  holder,  id. 
what  negligence  of  sliareholder  all'ords  defence,  t</. 
Statute  of   Limitations  runs  only  from   refusal  to 

replace,  id. 
executor  cannot  transfer  stock  in  names  of  two,  id. 
effect  of  registration  under  forged  transfer,  id.,  1120. 

where  transfer  is  security  for  loan,  IVH). 
I  fleet  of  issue|of  certificate.  111!),  id. 
measure  of  damages  for  wrongful   refusal    to  register, 

my. 

warranty  to  company  of  genuineness  of  transfer,  1120. 
certification  of  transfer,  meaning  of,  id. 

no  action  lies  for  erroneous,  in  absence  of  fraud,  id. 

doi'S  not  create  cslojipel  against  company,  id. 
eqnitable  title,  prior  iji  time  prevails,  id. 
shareholders  liable  to  calls.  1121. 
directors  may  make  calls,  id. 

must  give  21  days'  notice,  id. 
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4.  AVitbin  the  Companies  Clauses  Consolidatiun  Act,  1845 — continued, 
shareholders  liable  to  calls — contuiued. 

essential  that  name  should  be  on  register,  1121. 

but  register  need  not  be  sealed,  id. 
allottee  of  scrip  certificates  not  liable,  id. 
quxre,  whether  shares  allotted  must  be  specificallv  numbered, 
id. 
if  so,  this  may  be  shown  aliunde,  id. 

but  if  register  relied  on  as  evidence  of  ownership, 
it  must  strictly  comply  with  s.  9,  id. 
allotment  of  shares  as  fully  paid  up,  1122. 
transferor  liable  until  transfer  registered,  id. 
shareholder  cannot  transfer  till  he  has  paid  call  made,  id. 
applies  only  to  shares  on  which  call  can,  and  has  been 

made,  /(/. 
transfer  good  if  registered,  but  transferor  remains  liable, 
id. 
transferee   estopped   by  procuring   registration   of  transfer 

given  to  him  in  blank,  id. 
term  "  shareholder  "  includes  executors,  &c.,  id. 
infant  must  repudiate  within  reasonable  time  after  coming 
of  age,  id. 
actions  for  calls,  proof  necessary  on  the  trial,  1122,  1123. 
proof  of  being  shareholder,  1123. 

register  prima  facie  evidence,  id. 
but  may  be  rebutted,  id. 

unless  defendant  induced  company  to  register 
him,  id. 
how  proved,  id. 

provisions  as  to  keeping  must  have  been  complied 
witli,  id. 
but    irregubarities,    &c.,    will    not    render    it 
inadmissible,  id. 
proof  of  call,  id. 

resolution  for  call,  how  proved,  1124. 
validity  of  call,  id. 

call  made  at,  time  resolution  passed,  id. 

payable  l)y  instalments  valid,  id. 
proof  of  notice  of  call,  id. 

21  days'  notice  required,  id. 

service  of,  by  post,  in  general  sufficient,  id. 

how  proved,  id.,  1125. 
notice  in  case  of  joint  holders,  of  shares,  1125. 
interest,  id. 

recoverable  on  statutory  claim,  id. 
defence,  id. 

infancy,  1108,  id. 
forfeiture  of  shares,  1125. 
period  of  limitation  is  20  years,  721,  id. 
actions  by  shareholder  for  dividends,  1125. 

statute  of  limitations,  722. 
priK)f  of  contracts,  id. 

])ower  of  (lirectiin-j  to  make  contracts,  how  to  be  exercised, 

/-/.,  II2(!. 
entry  of  minute  in  book  to  be  evidence,  1 12(3. 
what  contracts  railway  company  can  enter  into  by  parol,  id. 
whether  directors  must  act  together  and  as  a  board,  /'/. 
contract  by  company  with  director,  id. 

directors  may  make  payments  for  benefit  of  company,  tliough 
not  enforceable,  id. 
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4.  Within  the  Companies  ( 'lausts  Consolidtttiun  Act,  ISl;"! — coutiiiiinl. 

proor  iif  cuntraclH — runti nueiL 

stcug,  ir  beyond  hcuj)u  of  buaiuesH,  althouj^h  uulhurizcd  by 

general  nieetinfr,  11 '2(). 
in  aetiun  for  cowta  ol'  obtaining  special  Act,  Statute  of  Limi- 
tation runs  from  lime  of  having  assots  only,  id. 
railway  company  cannot  draw,  accept,  or  indorse  bills.  /'/. 
contract  ultra  vires  void,  1127. 
isBUC  of  debentun^s  by.  /</. 

company,  estoi)pe(l,  as  ajrainst  houd  fidt  lioldci    fur 
value,  from  disputinjr  illegality  of,  /(/. 
loan    jiot(,'s   valid   so   far  (jnly  as   company  had   buneiit   of 
advance,  ■/(/. 
overdrawn  banking  account  not  illegal  loan,  id. 
.service  of  notices,  id. 

5.  IJanking  companies  under  7  (<.  4,  c.  4(),  and  companies  suing  and 

sued  by  j)ublic  officers,  id.     See  Officer. 
members  of  cost-book  mines  may  be  sued  in  name  of  purser,  /</., 

1128. 
company  must  sue  in  name  of  public  officer,  1128. 
banking  com]>auies  formed  under  7  &  8  V.  c.  113,  still  to  sue  by 

public  officer,  id. 
when   registered    under   Companies   Act,    18G2,  bank    is    incir- 

porated,  id. 
comi)anies  formed  under  are  quasi  corporations,  id. 
signature  of  agent  does  not  bind  company  vinder  stat.  U  C  4, 

c.  14,  s.  G...851,  1128. 
evidence  clauses,  1129. 

certified  coi)ies  of  returns  filed,  admissible  in  evidence,  id. 

6.  Companies  constituted  by    charter  or  letters   patent    under   stat. 

7  W.  4  &  1  v.  c.  7:5,  id. 

JOINT  TENANT, 

occuiiying  alone,  not  liable  to  co-tenant  for  use  and  occujjation,  340. 
liability  of,  for  repairs  done  to  house  by  co-tenant,  347,  595. 
trespass  by,  t)40.     See  Trespans. 
effect  of  sale  of  chattel  by,  973,  978. 

when  a  conversion,  978.     See  Conversion  of  Goods. 
action  for  recover}'  of  land  by,  lUOO. 
in  action  for  recovery  of  land  against,  ouster  must  be  proved,  lOOG. 

See  liecovery  of  Lund. 
what  amounts  to  an  ouster,  id.     See  liecovery  of  Land. 
notice  to  quit  by,  1019. 

by  agent  of,  id. 

service  of,  on  one  residing  on  premises  good  for  all,  1022. 
possession  of  one,  not  the  jjossession  of  the  others,  106G. 
may  b(;  distrained  on  by  co-tenants  who  have  let  him  their  shares, 

1U81. 
may  distrain  as  bailift'of  co-tenant,  108(5, 

JOURNALS, 

of  Houses  of  Parliament,  how  proved,  104. 

when  evidence  of  facts  tlierein  stated.  190. 
of  lighthouse.  &c.,  to  prove  wind,  &c..  in  Admiralty  Court,  212. 

JUDGE, 

of  superior  court,  signature  of,  to  be  judicially  noticed,  81. 

so  of  Courts  of  Bankruptcy,  id. 
may  be  examined  as  a  witness,  103. 
direction  of,  as  to  who  is  to  begin  at  trial,  287. 
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JUDGE — continued. 

privilege  of,  iu  speaking  defamatory  words,  tbougli  malicious  and 

irrelevant,  865. 
action  against,  for  false  imprisonment,  917.    !Sec  False  Imprhonmtnt. 
property  of  intestate  seems  vested  in  all  judges  of  H.  Court,  'JG5. 

JUDGE'S  ORDER, 
how  proved,  112. 
to  bring  up  prisoner  as  u  witness,  155. 

JUDGMENT.     See  Reconl. 

by  default,  evidence  of  cause  of  action,  78. 
proof  of,  107. 

by  record  made  up  when  necessary,  id. 
a  criminal  record,  101,  id. 

record  of  judgment  of  superior  court  formerly  entered  on  parch- 
ment and  enrolled,  107. 
copy  of  entry  in  Exchequer  judgment  book  admitted,  id.,  108. 
under  Rules,  1883,  entered  in  a  book,  108. 
record  consists  of  documents  filed,  id. 
proof  of  record,  id. 

court  will  examine  pleadings,  &c.,  to  see  what  at  issue,  id. 
of  Quarter  Sessions,  id. 

ancient  record  of,  lost,  may  be  proved  by  parol,  110. 
minutes  of  journals  of  House  of  Lords  evidence  of  reversal  of 
decree  in  equity,  id. 
aliter,  of  judgments  of  the  House  on  error  from  superior 

courts  of  common  law,  id. 
may  now  be  proved  by  copy  of  minutes,  id. 
of  inferior  court,  1 17.     See  Inferior  Courts. 
of  foreign  court,  122.     See  Foreign  Judijinent. 
of  Scotch  and  Irish  judgments,  iif. 
effect  of,  in  superior  courts,  190. 
with  regard  to  the  parties,  id. 

not  binding  on  third  persons,  id. 
judgment  conclusive  if  pleaded,  191. 
binding  on  same  parties  in  same  character,  id. 

on  persons  substantially  parties,  id. 
balance  order  on  contributory  of  company  not,  id. 
under  M.  W.  Property  Acts,  1882,  1893.. .1177,  1178. 
with  regard  to  privies,  192. 
in  blood  as  lieir,  id. 

in  estate,  as  remainderman,  lessee,  or  tenant  for  life,  id. 
in  law,  as  personal  representative,  id. 
successor  in  office,  id. 
person  in  same  interest,  id. 

or  who  has  given  indemnity,  id. 
on  joint  partnerslii])  debt,  501. 
on  bill  of  exchange  given  for  joint  debt,  id. 
witli  regard  to  strangers,  192. 

admissible  where  they  relate  to  public  matters,  id. 
as  in  case  of  customs,  tolls,  &c.,  id. 
customary  c(jmmonerti,  ■/(/. 
public  rights  of  way,  id. 
where  general  reputation  is  evidence,  id. 
judgment  of  (juster  to  prove  riglit  to  public  office,  193. 

wlien  not  conclusive,  id. 
Crown  j)rosecution,  short  of  judgment,  inadmissible,  id. 
to  prove  fact  of  judgment,  id. 
not  to  prove  liability  t(j  amount  recovered,  id. 
against  one  of  joint  tort  feasors  or,  wjutractora  a  bar,  id. 
l)roceedinga  iu  the  Divorce  Court,  id. 
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JUDCMIINT— r<,j,//)mer/. 

eilcct  of,  ill  superior  courts — rontiiniid. 

witli  r(;;,'!ir(l  to  tlie  subject-iuiitter  oi'  tlic  suit,  191. 

if  j>arti(H  suid  cause  of  action  same,  form  iramatorial,  i<l. 
wlicn  form  of  action  mistaken,  judf^ment  not  conclusive,  id. 
tlemaud  not  in  evidence  in  former  action  may  be  recovered, 

separate  injuries  from  same  wrongful  act,  /(/. 
but  only  one  action  lies  on  same  connected  libel,  /'/. 
jutlpmcnt  not  evidence  i)f  collateral  matter,  /(/. 
but  facts  on  wliicli  judj^mcnt  based  are  n(jt  collateral,  id. 
of  jiiil;:miii1,  iti  rem,  id. 

jnd^'ment  of  ouster,  195. 

in  Court  <if  Exfliequer  of  condemnation,  conclusive,  /</. 

(if  commis.sioners  of  excise,  conclusive,  id. 

quxrc,  as  to  acquit tal,  on  seizure,  id. 

evidence  as  between  strangers  tliough  ubtaiii(;il  by  evidence 

of  party,  usinj,'  it,  iil. 
decree  of  Court  of  I'robate,  wlien  conclusive  as  to  domicile, 

id. 
certificate  of  judf;e  who  trieil  election  petition,  conclusive,  id. 

but  not  his  report,  id. 
of  a  foreij^n  eomin.'tent  tribunal,  conclusive,  id. 
of  judj^e,  on  trial  of  comjiensation  before  him  and  jury  under 

:^I  &  32  V.  c.  119,  s.  11,  Axes  the  amount  only,  19«. 
of  Admiralty  Court,  191.     See  Admiralty  Court. 
of  Probate  and  Divorce  and  Spiritual  Courts,  id. 
(if  inferior  courts,  20.').     S(;e  Inferior  Courts. 
of  foreiirn  courts,  208.     See  Foreiiju  Judgment. 
ajiplication   to  set  aside,   obtained  on  default  of  appearance  of 

oplKisite  parly,  291. 
inadmissibility  in  civil  cases  of  judgment  in  criminal  cases,  207. 
of  usurped  jurisdiction  between  parties,  inadmissible  as  award,  220. 
ini<,'lit  be  subject  of  set-oil",  thou^'h  writ  of  error  pending,  70tj. 
in  ejectment,  when  and  for  what  purpose  evidence  in  trespass  for 

mesne  profits,  9-1;),  910.     See  Mesne  Frofits. 
in  trover  for   damages,  when    it  vests  property  in  defendant,  965. 

See  Conversion  of  (lood'^. 
proof  of,  in  (jectment  by  exeeution  ereditoi',  1059,  1060. 
defence  of  outstanding  judgments  in  actions  against  executors,  1161. 
against  married  woman,  form  of,  1173. 
wlien  void,  a  defence  in  action  against  sheriff,  for  false  return,  1221!. 

JUDICATUKE  ACTS,  1S7:!,  1875,  1894  (36  &  37  V.  c.  66 ;  38  &  39  V. 
c.  77 :  57  &  58  V.  c.  16).     See  Tables  of  Statutes  and  of  Rules 

OF   SUPltEME   COUKT   OF   JuiJiCATUliE. 

rules  of  evidence  uol  altered  by,  I,  153. 

excci)t  in  allowing  affidavit  evidence,  id. 

and  special  orders  to  be  made  for  proof  of  particular  facts,  1,  154. 
documents  of  which  the  court  will  take  judicial  notice,  80.  81. 
courts  will  notice  practice  of  eaeli  Division  of  the  PI.  C.,  82. 
a  judge  or  ennimissioiutr,  trying  eaust's  constitutes  a  court  under,  97. 
transferred  to  the  11.  C.  tlu' jurisdiction  of  the  Divorce  Court,  117. 

of  the  Court  of  Admiralty.  i<l. 
of  the  Probate  C(->urt,  119". 
of  the  Court  of  Chancery,  200. 
issues  to  lie  left  to  jurv  witii  ]iroper  directions,  290. 

right  enforceable  by  motion,  /(/. 
costs  under,  296  et  xeq.     Sec  Codx. 

every  division  of  the  M.  C.  lias  jurisdiction  of  each  of  tiie  courts 
before;  consolidation.  llOii. 
R. — VOL.  II.  X  X 
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JUDICATURK  ACTS,  1873,  1875,  IS'd^— continued. 

every  division  to  give  effect  to  equitable  estiites,  interest  and  prin- 
ciples, 30G. 
rules  under  whicli  law  and  equity  to  be  administered,  hi.  el  .seg. 
J.  Act,  1873,  s.  24.,  1<J. 

relief  formerly  given  by  Com-t  of  Chancery  to  be  granted  to  any 
plaintiff  entitled  on  equitable  grounds  (1),  /(/. 
to  any  estate,  or  right,  itl. 
ugainst  any  deed,  instrument,  or  contract,  /t7. 

any  right,  title,  or  claim,  asserted  by  defendant,  /''. 
or  any  relief  founded  on  legal  right  which  could  only  be 

given  by  court  nf  equity,  id. 
eg.  trustee  may  be  sued  by  his  cedu'i  que  tru.<t  for  rents,  &c., 
received  for  the  cestui  que  tru.it,  006. 
similar  relief  to  be  granted  to  any  defendant  (2),  30(3. 

claim   for  rectilication  of  contract   on   ground   of  common 
mistake,  21. 
all  relief   claimed    against   jilaintiff  by  pleadings  of  defendant, 
whether  legal  or  equitable  may  be  granted  (3),  307. 
or  against  another  person  whether  a  party  to  the  suit  or 

not,  /'/. 
mode  of  making  third  person  a  party,  id. 
courts  to  take  notice  of  incidental  equities  or  legal  obligations  as 
court  of  law  (4),  307. 
to  give  effect  to  all  legal  claims,  estates,  &c.  ((!),  id. 
power  to  grant  all  remedies  to  any  party  as  seems  just  (7), 
id. 
J.  Act,  1873,  s.  20, 

Statutes  of  Jjimitations,  no  bar  to  claim  against  trustee,  Avhere 
express  trust  (2),  679,  722.     See  Limitations,  Statute  of. 
now  modified  by  the  11.  P.  Limitation  Act,  1874,  s.  10... 720. 
and  by  the  Trustee  Act,  1888,  s.  10... 680. 
tenant  for  life  not  to  commit  equitable  waste  (3),  345. 
no  merger  of  estate  at  law  where  none  in  equity  (4),  1008. 
mortgagor  may  sue  in  his  own  name,  when  (5),  307,  730,  031. 
assignee  of  ejiose   in  action  mav  sue  in  his  own  name,  when  ((i), 
308.  (120,  (521. 

assignment  must  be  absolute  and  in  writing,  307,  308. 
and  written  notice  given  to  debtor,  308. 
is  subject  to  prior  equities,  id. 

may  be  given  after  death  of  assignor  or  assignee,  621. 
all  contracts  not  made  assignable,  308. 
legal  right  to  debt  passes  to  assignee,  620. 
notice  invalid,  where   (uitstanding   negotiable  security  for 

debt,  621 . 
mortgage  (;f  debt,  sufficient,  /'/. 
so  assignment  of  debt,  with  trusts  for  assignor,  /(/. 
]iot  invalid  as  taken  for  eullateral  purpose',  621. 
directions  to  i)ay  Ijalance,  apixaring  in  statement,  id. 
assignment  of  partiiers]ii]i  delit,  /(/. 
debts  may  \>c  assigned  licfore  due,  /(/. 
debtor  cannot  object  to  absence;  of  consideration,  id. 
when  assignee  may  sue.  apart  from  (6),  id. 
legal  right  to  shares  assignable,  ,571. 
stipulations  in  contractH  as  to  time  (7).  308. 
equity  I'ules  to  prevail  (II),  id.  :'.2.'!,  (uSl. 

in   cases  of  collisinns  of  sliijis,  where  both  are  in  fault,  rules  in 
force  in  Admiralty  Ccmrt  to  jirevail  ('.)),  787. 
.J.  Act,  1875,  s.  10... 308. 

makes  all  debts,  in  administratinu  jirovable  equallv,  1162. 
and  gives  priority  to  certain  debts  as  in  bankruptcy.  /(/, 
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JUDrCA'I'UIJK  A(  TS.    is;:;,    IST;-),   \m\~ri,idi,iueA. 
J.  Act,  liS?;"),  a.  10 — continued. 

(loc'8   not   enlurtr*'   iisHi^tH    liy    iiitroduciu':^   ductrinc   i>\'    nimlLil 
owiieraliip,  I  Wjli. 
or  of  fniiiilulciit  jircfircncc,  id. 

or  till'  iirovisioiis  iifTcctiiif^  executiona  or  distress  for  rent,  /</. 
ur  tho  provibioiis  of  tlie  Bills  of  Sale  Act,  1878. ..(V. 
iinr  j.'ivc  jjowtr  of  diticliiimcr,  id. 
l)iit  iiifroduciH  mutual  credit  claims,  id. 

so  iinli(iiudiit(  il  damajri's  may  lie  set  off  a^rainst  executor,  id. 
so  coiitiiifrent  debtrt,  subsequently  due,  provable,  id.,  1 1G:5. 
enditor  entitled   to  interest,  nnlv  to  administration  jud;,'ment, 

1 IGH. 
does  nut  interfere  with  exc^cutor's  ri^lit  of  retainer,  110:>. 

nor  with  ri^'lit  (o  distrain  on  jiropertv  of  in8<dvent  comi)anv, 
!)07. 
in  action  fir  delit,  by  insulvcid  eumpany,  defendant  may  set  nlf 

unliquidated  dama^'c-s,  1112. 
but.  claims  must  botli  result  in  pecuniary  liabilities.  /(/. 
rit,dits  lixed.  at  time  of  windin^''-up,  id. 
notice  of  existence  of  dt'lientures  immaterial,  id.,  lll;i. 
section  applies  to  any  company  in  liquidation  not  shown  to  be 

solvent,  1()'J7,  111:!, 
does  not  aft'ect  unrej;istered  bill  of  sale  given  bv  comjianv,  1201. 
J.  (Procedure)  Act,  18'J4,  s.  3... 151. 

rules  may  be  made  as  to  means  of  proving  particular  facts,  id. 

and  the  m(jde  in  which  evidence  may  be  given,  /(/. 
on  summons  for  ilirections,  may  be  ordered    to  be  on  oath  of 

iidorination  and  belief,  id. 
or  by  jtrodu(;tion  of  Ixioks  or  copies  of  entries,  id. 
attorneys|and  solicitors  now  called  solicitors  of  the  S.  (J.,  500. 

JUDICIAL  NOTICE. 

what  matters  the  Court  will  notice  judicially,  7!'. 

order  and  course  of  proceedings  in  Parliament,  id. 

privilege  of  Parliam<nt,  id. 

existence  of  war  and  of  a  recognized  foreign  state,  id. 

the  royal  and  judicial  seals,  id. 

the  seal  of  the  <'ity  of  London,  id. 

of  the  central  office  of  the  Supreme  Court  of  Judicature,  bU. 

of  district  registry  of  the  lligii  Court,  /'/. 

of  a  notary  pul)li(',  id. 

of  courts  liaving  jurisdiction  in  baidvruiitey.  81. 

documents  judicially  noticed  in  Irish  courts,  SO. 

seal    and    signature    of    ambassador,    consul,    &c..    to    affidavit, 

(fee,  id. 
signature  of  judges  of  sujierior  courts  to  official  document,  Si, 

112. 
seal  of  Board  of  Agriculture;  and    I'islieries  authenticated    by 

signature  of  president,  81. 
certificates  of  Comjitroller  of  Patents,  id. 
registrar  of  traile  marks,  /(/. 
rules  made  under  Bankruptcy  Act,  188:!,  id. 

under  the  Kailway  and  Canal  Traffic  Act,  1888,  id. 
uniler  the  l^and  'i'ransfer  Ai't,  id. 
the  existence  of  all  courts  establishe<l  l)y  Parliament,  id. 
till'  jiractire  of  tlie  several  divisions  of  the  High  Court,  82. 
tile  privileges  of  the  officers  of  the  court.  /(/. 
the  Queen's  Proclamation — when,  id. 
the  dift'erent  counties.  &c.,  in  Kngland.  /(/. 
the  existence  of  two  universities  in  England,  id. 

XXL' 
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JUDICIAL  NOTICE— continued. 

what  matters  the  Court  will  notice  judicially — continued. 

the  festivals  appointed  bv  the  calendar  of  the  Church  of  England, 

S2. 
tlic  days  of  the  month,  hi. 
the  names  of  places  on  Admiralty  Chart,  id. 
the  identity  of  a  company  named  in  pleading,  if  incorporated,  id. 
facts  notified  by  statute,  /(?. 
that   assessors   and    collectors   of    taxes   are   "public   annual" 

officers,  id.,  83. 
general  usage  judicially  ascertained  and  established,  So. 
the  law  and  privilege  of  tlic  Stannaries,  ■/(/. 
not  taken  of  the  nature  and  jurisdiction  of  inferior  courts,  id. 
I^cotcli.  colonial,  or  foreign  law,  id. 
l)articular  customs — as  liondon  imless  certitied,  id. 

except  in  the  courts  of  the  city,  id.,  84. 
the  local  situation  of  a  town,  83. 

nor   formerly   the   seal  and   proceedings   of    u   foreign 
court,  id. 
aliter  now,  id.,  lOU. 
how  far  notice  will  be  taken  of  customs,  83. 

JUDICIAL  TKOCEEDINGS, 

instruments  themselves,  or  examined  cojues  of,  best  evidence,  3. 
when  (lie  court  will  notice  facts  judicially,  7!)  el  seq. 
publication  of,  containing  defamatory  matter,  when  privileged,  871 , 
872. 
in  case  of  newspapers,  866. 

JUDICIAL  SEPAKATION.     See  Divorce. 

JUllOE, 

may  give  evidence,  16."). 

grand,  not  iirivileged  from  stating  wiiat  passt'd  before  him,  174,  882. 

effect  of  withdrawing,  294. 

counsel  had  at  common  law  general  authority  to  withdraw,  id. 

JUKY, 

presentment  by.  at  manor  court,  evidence  of  bounds  of  manor,  210. 

of  unlawful  fishing,  not  evidence  of  lord's  right  to 
stream,  211. 
special,  certificate  for  costs  of,  304. 

JUS  TEKTIL 

agent  cannot  in  i^'cneral  set  up,  in  action  for  money  had  and  received, 

603. 
may  be  set  up  in  trover  where  defendant  is  not  bailee  or  agent,  981. 
so  by  an  agent  where  linilment  determined  by  title  paramount,  /(/. 
bailee  must  claim  under  jierson  whos(;  titU'  lu;  sets  up,  id. 

he  cannot,  if  he  accepted  bailmt^it  knowing  adverse  claim,  id. 
mere  wrongdoer  cannot  set  up,  924,  /(/. 

JUSTICE  OF  THE  PEACE, 

effect  of  conviction  Ijy,  206. 

certificate  by  two,  of  summary  conviction  (jr  dismissal  in  action  for 

assaidt,  1)17. 
propt^rty  qualificatiou  not  now  required,  113U. 
action  against,  for  false  imprisonment,  id. 
rules  as  to  liability,  /(i.,'J18. 

if  he  grant  warrant  witiiout  information,  918. 
so  if  he  commit  for  re-examination  for  unreasonable  lime,  ?(/. 
limit  is  eight  clear  days  in  case  of  indicliible  ott'ences,  id. 
except  in  cases  within  42  &  43  V.  c.  49,  s.  24  (2),  id. 
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JUHTICr:  OF  THE  VKKVY.—r.oidinwd. 
(.•vidi'iK'i;  ill  iictioiis  ajriiiiirtt,  lliUi. 

.I.ivirt's  Ac-l,Mtiit.  II  iV  \-l  v.  c.  II,  /'/. 

malice  smd  want  of  proltahli-  raiisi'  raiiHt  1)C  Hllc;,ad  where 

inatttr  williiii  det'cndant's jurisdiction  (h.  1),  id. 
when;  mtiltcr  not  within  jn.sl  ice's  jiirindictinn  no  action  lies 
(8.  'l)  till  convictinii  quashed,  /</.,  1 1:!7. 
or  where  nil  eunvielinn,   if  a  sumninns  inBued  and  wuh 
si-rved,  and  iilainliti"  did  n^i  apiicar,  /'/. 
no  actiiin  ai:ain8t  mie  jiistiei'  for  granting  warrant  on  con- 
victiim,  Ae.,  hy  anutiier  (s.  ij),  id. 
nor  for  distress  warrant  for  poor  rate  (s.  4),  /(/. 
nor  for  cxercisi;  of  discretionary  power  j^iven  Ijy  statute, 

id. 
nor  for  obeyinp^  order  of  K.  ]'>.  Division  (s.  5),  id. 
form  and  cause  of  action,  id. 

cases  decided  under  ss.  1,  2,  id.  et  seq. 

aciiou  of  reiileviii  when  maintainabh',  li:!7,  1138. 

wiien  s.  2  aiiidi<s,  lloS. 

where  justice  acts  out  of  tlic  limits  of  Lis  jurisdic- 
tion, /(7. 
issues    warrant    to   enforce   iiayment 
iuid<'r  bastardy  order,  id. 
or  of  church  rate,  id. 
when  protected  in  action  against,  for  malicious  convic- 
tion. II  Hit. 
xtmhle.  no  action  lies  for  act  done  judicially  within 
jurisdiction,  tiiou.^li  malicious.  /'/. 
conviction  when  to  be  drawn  up,  li:51t. 

order  or  warrant  of  commitment  cannot  in  general 
be  drawn  np  ex  poxt  facto,  id. 
acts  of  justice  who  was  not  duly  qualified  not  absolutely 
void,  id. 
evidence  to  connect  justici;  with  trespass,  and  warrant  witii 
conviction,  1140. 
notice  to  produce  warrant  should  be  served  on  defeml- 
aut,  id. 
or  ofiScer  served  with  xubpoend  dnce.<  tecum,  id. 
damages,  what  recoveraVilc  (s.  l;>).  id. 
defence,  id. 

must  be  pleaded  siiecially,  id. 
want  of  notice  of  action  or  wrong  venue  no.  iil. 
judge  to  determine  whether  acting  bond  fide,  1  111. 
limitation  of  actions  against,  id. 
six  calendar  months,  id. 
computation  of  the  six  calendar  months,  /(/. 

wlien!  continuing  imprisonment,  id. 
in  action  for  distress  for  cliurcli  rates,  id. 
justice  may  tender  amends,  /(/. 

JUSTIFICATION. 

in  action  of  defamation.  87.").     See  Defmnation. 

defence  of,  when  evidc^nce  of  express  malice,  SiOO. 

in    action    for    assault    and    batterv.    self-defencp, 
914. 
in  defence  of  jiossession.  \\\.>. 
reasonable  chasti.semeut.  "Jl(j. 
under  jiroccss  of  law.  /'/. 
in  action  for  false  imprisonment.  922. 
of  trespass  to  land,  '.»4I.     See  Tni'pass. 
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KEY, 

acceittance  of,  by  landliird,  is  surronder  in  law,  337,  341. 

KINrrS  BENCH.     See  Prison  BnoU  :  BeglMer. 


LACHES. 

of  holder  of  bill,  in  proscnducnt  of  Idll,  37G,  DTT,  378. 
discliiirge  of  drawer,  and  prior  indorsers,  370. 

in  givinsi'  notice  of  dishonour  of  bill,  380.     See  Notice  of  ilhhonour. 
of  transferee  of  security,  liow  far  discharge  of  transferor,  48r>,  701. 

LAND, 

interest  in.  within  Statute  of  Frauds,  312.     See  FrniuJ".  Stidvie  of. 

action  on  covenants  relating  to,  71,^).     See  Covenant. 

lialiility  for  nuisance  on,  759  et  neq.     See  Ntu'xance. 

negligfut  iiser  of,  791  ef  i>eq.     See  Negligenc. 

sujiport  of,  action  for  disturliance  of,  812.     See  Support  of  Lcmil. 

••ictiun  for  trespass  to,  928  et  ><eq.     See  Tre-ipasa. 

for  recovery  of,  99S  et  aeij.     See  Itecovery  of  Land. 
meaninu-  of  word  in  Land  Transfer  Acts,  187.1,  1897. ..1001. 

in  Statute  of  Limitations,  3  X"  4  W.  4,  c.  27... 1004. 

LAND  CARRIERS  ACT  (11  C.  4  &  1  W.  4,  e.  (J8),  037.     See  Carrier. 

LANDLORD.     See  Tennut. 

relation  of  landlord  and  tenant  must  be  proved  by  written  lease  if 
there  be  one,  2. 
may  be  implied,  339. 
not  bound  by  the  act  of  his  tenant  in  granting  riglit  of  way,  39. 

nor  in  dedicating  way  to  public,  832. 
when   he  may  recover  in   use  and  occupation,  333  it  .<eq.      See  Z7^•e 

anil  Occupation. 
title  of,  cannot  ])e  disputed  by  tenant,  333,  999.  1000.  108.'». 

nor  of  his  assignee^  1000,  1(107. 
taxes  or  other  charges  payable  bv,  effect  of  pavmenl  bv  (enant.  342. 

r)90,  1080. 
7nav  maintain  a(;tion  against  his  tenant  for  waste,  34;").     See  IVante. 
for  rent,  729.     See  Rent. 
for  doubh^  value,  700.     See  Ihiible  Value.  Action 

fin: 
for  double  rcMit,  752. 
for  injury  to  reversion,  759. 
when  liable  for  iiuisance  on  ])remises  demised,  707,  708. 
liability  of,  for  excessive  distress,  892  et  seq.     See  Excessive  JHstreng. 
irregular  distress,  895  et  seq.     See  Irregular  Ih'strexK. 
illegal  distress,  899  et  seq.     See  Illegal  Distress. 
wlien  liable  for  wrongful  acts  of  bailiff.  905.  !»()S.  909. 
may   maintain  trespass  against  ]ierson   cutting  trees  exee]i(ed   from 
demise,  931. 
or  against  lessee  at  will  committing  voluntary  waste,  id. 
entering  to  view  waste,  &c.,  and  doing  damage,  &c.,  a  tros]iasser  ah 

initio,  9:'>S. 
who  lias  distrained,  cainiot  maintain  trover  for  tlie  goods,  9t!0. 
may  bring  trover  for  fixtures  severed  <luring  term,  908,  909. 

or  for  trees  cut  down  by  a  stranger,  9(ii>. 
cannot  recover  indenture  of  expired  lease,  from  lessee,  99G. 
evi(l<«nce  in  action  for  recovery  of  land  by,  998  et  seq.     S(m>  Tterovery 
of  Land. 
]iroof  of  notice  to  quit,  1015.     See  Notice  to  Quit. 
]iroof  in  cases  of  forfeit  lU'i'.  1(125.     See  Forfeiture. 
waiver  of  forfeiture,  1(131. 
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r.A\  \)\  .0\{Ti— continued. 

ill  Mclioii  f(»r  r ivrv  uf  hmd.  iiithuii  may  di-fi.-ml  sih,  lOfJIS. 

iin-miii;,''  (if,  iiiidcr  IfiiliH,  ISS:!,  ().  xii.  rr.  2"),  2(i,  hi. 

( I.I  iic.l,  nndtr  ( '.  I-.  1'.  Act,  IS.Vi,  rrly  on  (i(i.-  wliicli  (ciiaiit  wuiild 

lir  iH(()])|)cd  rmm  Ki'Kiiij,''  ii)i,  /'/. 
wIkmi  rijrht  to  n'-ciitcr  is  li!irrcd  Ijy  Staliil'S  oj'   l.iiniliil  imis,  lO'Iii  e/ 

K<'<ji.,  1072.     Sof  Entry,  right  of. 
tender  (if  rent  to,  1088. 
piivment  (if  rent  to,  by  sheriff,  wlien  ^'oods  tnken  in  exfciitinn.  Ilil8. 

See  Sheriff. 

I.AXD  lllMilSTKi;  OFFFCK. 

diieuiiienlrt  I'min.  proved  by  ceriitied  fopieH,  00. 

LAND   TAX, 

li(Mil<s  of  euininissioner.s  of,  eoiiiiH  of.  iidmLnaible.  211. 

LA\i>  TKANSKEi;  ACTS,  ISTo,  1S07,  i'.S  k  :;0  V.  c.  ST  ;  tJO  i  01  V. 
e.  (ir>. 
Lund  Tninsfer  Act,  1875,  :!S  &,  :-50  V.  c.  87,  1000. 
freeliold  land  may  be  rei^Mstered  under,  ss.  7 — 9,  id. 

land  certilieate,  given  by  reufistrar,  s.  10,  id. 
leasehold  land  may  be  re<iistered,  ss,  lit,  14,  id. 

de(daration  of  absolute  title  of  lessor  not  necessary,  id. 
office  copy  of  lease  o;iven  by  re<;i8trar,  s.  10,  id. 
cliarges  on  land  entered  on  rei;ister  and  certiticates  lliereof  granted. 

s.  22.  /(/. 
land  certiticat(!  or  certificati- of  eliaru'e  p//ma/((^ie  evidence  of  con- 
tents, 8.  80,  id. 
so  office  copy  of  lea.se.  1001. 
land  registry  to  have  seal,  s.  107,  Id. 

so  district  registries,  s.  120,  id, 
(lo(Mim(^nts  sealed  with  tlie  seal  of  district  registry  admissible  in 
evi(lenc(!  whether  originals  or  copies,  id. 
semhle,  also  in  case  of  principal  office,  id. 
dep(jsit  of  certilieate  subject  to  registered  estates.  Ac,  equivalent  to 

deposit  of  title  <hcd.s.  s.  .S  (4),  id. 
Land  Transfer  Act,  lS'.t7,  01  &  02  V.  c.  Oa,  id. 

freehold  hind,  legal  estates,  cannot  be  acquired  under  conveyance 
nil  sale,  without  registration,  where  c(jmpulsory,  a.  20,  /(/. 
land  includes  all  hereditaments,  s.  21  (1),  /(/. 

but  registration  unnecessary  for  incorporeal  hereditaments,  /'/. 
or  mines,  (fee.  apart  from  surface,  id. 
or  leases  for  under  40  years  or  2  lives  to  run.  /'/. 
or  luidivided  share  in  land.  /'/. 
real  estate  vests  in  executors.  &<•.,  wiiere  death  after  Dec.  Illst,  1S07. 
8.  1  (1),  10(!0. 
definition  of,  s.  1  (4).  id. 
effect  of  jmibate,  same  to  real  estate  as  to  chatted  real,  s.  2,  id. 
real  estate  may  be  dealt  with  before  probate,  as  chattel  real.  1001. 
but  all  executors,  (fee,  must  concur  in  sale  or  transfer,  id. 
unless  Court  otherwise  order,  /(/. 
executor,  (fee.,  juay  assent   to  devise,  or   convey  the  laud   to   heir, 
devisee,  (fee,  s.  3  (1),  id. 
ncmble,  all  who  have  not  disclaimed  must  assent,  1055. 
how  far  adverse  possession  aft'ects  a  registered  title.  1078. 
not  to  alter  order  of  administration  of  real  and  jiersonal  assets,  ll.'iO. 
nor  liabilities  of  real  estate  charged  with  IcLraeies.  id. 

V,.V\1>  «'liAR(TKS  ACT    1000  (O:!  &  04  V.  c.  20).  loOO.     See  Idefiit. 
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TiANDS    CHARGES     REGISTEATION    AND    SEARCHES    ACT, 
1888  (51  &  52  V.  c.  51),  1060.     See  Eh(jit. 

LANDS  CLAUSES  CONSOl^IDA'ITOX  ACT,  1845,  (S  &  9  V.  c.  18), 
IJroceedin,i;s  of  slierifif's  oomt  under,  provt'd  by  ccrtitied  copy,  9'J. 
inquisition  of  slierilFs  jury  uadfr,  conclusive  as  to  amount,  but  not 
as  t(_i  ri.i^ht  of  compensation,  198. 
objection  to  it,  how  taken,  /(/. 
judgment  after  trial  by  judge  and  jury  under,  has  same  effect,  id. 
so  award  of  amount  of  compensation  under,  220. 

LAW, 

of  England  judicially  noticed,  82. 

foreign,  how  proved,  120.     Sec  Foreign  Laws. 

LAW  LIST, 

evidence  that  solicitor.^  therein  are  duly  certified,  50S.     See  Solicitor. 

LAW  OF  THE  ROAD, 

wliat  it  is,  779. 

in  highways,  regulated  by  stat.  5  &  G  W.  4,  c.  50,  s.  78,  id. 

LAY  DAYS, 

for  loading  and  unloading  cargo,  what,  464. 

how  computed,  id. 

in  London  mean  working  days,  id. 

LEADING  QUESTIONS, 

what  amount  to,  166  et  seq.    See  Witness. 

LEASE, 

oral  evidence  admissible  to  prove  custom  not  inserted  in,  25. 

unless  siich  custom  be  excluded  by  covenant,  /</. 
possession  of,  by  lessor,  with  seals  cut  off,  no  presumption  of  surrender 

in  writing,  41 . 
ancient,  evidence  of  situation  of  lands  tlierein  described,  50. 

of  right  of  lessor,  53. 
description  of  property  in,  by  landlord,  evidence  against  subsequent 

lessee,  59. 
entry  of  substance  of  in  ancient  book  of  steward,  not  evidence  of,  GO. 
terms  of,  may  be  jirovcd  by  oral  admissions,  6o. 
recital  of,  in  release,  cvith'nce  oi',  against  releasor,  75. 
pro])er  custody  of,  ex])ir(;d,  lOo. 

])roduc(,'d  by  lessee,  need  not  be  ])roved  against  him,  142. 
defectively  executed  und(!r  power.s,  liow  confirmed,  152,  153. 
agreement  for,  stamj)  on,  235,  256. 
amount  of  stam])  on,  255.     See  Stamp. 
vendor  of,  not  now  bnnn<l  io  show  landlord's  title,  321. 
Ijut  must  ])rove  tith^  to  the  leasehold  interest  sold,  id. 
and  obtain  lessor's  licence  if  required,  322. 
no  implied  contract  for  title  on  sale  of  agreement  lor,  iil. 
cessor  of,  by  landlord's  death,  336.     See  Apportionment  Acts. 
if  for  more  than  Ihri'e  years,  n^quired  by  Stat,  of  Frauds,  ss.  1,  2,  to 
be  in  writint;',  344.     See  Frauds.  Statute  of. 
and  by  8  &  9  Y.  c.  106.  s.  3,  to  be  by  deed,  345. 
agreement  for,  for  any  time,  must  be  in  writing,  244. 
in  general  prevails,  when  discrepancy  with  counterjjart,  717. 
registration  of,  under  Land  Transfer  Act,   1875. ..1000.     See  Land 

Transfer  Acts.  1875,  1897. 
not  within  Stat,  of  Uses,  1 001. 

Void  under  stat.  8  &  9  Y.  c.  lOI!,  will  control  terms  of  tenancv,  1010, 
lull, 
confirmation  of  by  receipt  of  rent,  Ac,  1011. 


Tvder.  1 39:'") 

I,  I'",  ASM      c.iintiilUid. 

wliiit  is  IciiHc  and  wliat  mf^re  ufjicimiiit.  1012. 

jiroornl',  ill  acliim  fur  recovery  of  land,  lii<)9. 

ibrfeitnn'  of,  Uvlf).     Sec?  Fm/eiturr. 

wliiii  leaHe  Ih  void  or  voiilaljle,  lO.II. 

ncoveiy  of  li'i'd  l)y  <leviset'  of.  lO-'if).     See  Reanw.rij  of  Land. 

Bale  of,  by  slieriff  witlidiil.  writintr  jiaHSes  im  )inii)erty.  10(1(1. 

when  Statute  ol'  Limitations  runs  in  ease  of  land  under,  USl'l. 

wliere  assets,  liow  valiieil,  1  ir>9.     Si'e  Executor  and  Adminiittralor. 

T-KAVK  AND  IJCENCK, 

defence  of,  in  action  for  assault,  Uli. 

ju-oof  of  defence  of,  in  action  for  detention,  997. 

LEHMAN'S  ACT  (:5(J  &  :51  V.  c.  29),  572. 

LEGACY, 

receipt  for,  stamji  duty  on,  272. 

imynient  nf,  iiriiv;ible  mily  on  evidence  of  payment  of  duty,  id. 

cannot  ^^ciierally  b<'  sued  for,  without  an  administration  suit,  ll.'iO. 

Jiiit  after  assent  by  executor  trover  will  lie  for  specific  le<racy,  nJ. 

sometimes  recoverable  in  County  Court,  1157. 

LEGAL  ESTATE.     See  Recovery  of  Land. 

LEGATEE, 

rendered  conipel<iit  witness  to  will  of  real  estate,  150. 
but  legacy  to  him  void,  id. 

LKCITIMACY, 

presnm])tion  of,  ;54.     See  Fregumption. 

proof  of,  i>y  dt'claration  of  deceased  i>areiits,  11,  l(j.     See  Ilearsny. 

onus  of  proof  of,  on  issue  as  to,  95,  1047. 

Declaration  Act  (21  &  22  V.  e.  9:!),  1049. 

LESSEE.     See  Tenant. 

usually  jiays  expenses  of  lease,  but   not  directly  lialile    to    lessor 

solicitor.  ."iOl. 
cannot  maintain  trespass  for  timber  severed  from  freehold,  925. 
for  years,  before  entry,  liable  in  debt  for  rent,  336. 

cannot  maintain  trespass,  931. 
nor  action  for  recovery  of  land.  iO(i5. 
entry  of,  under  lease,  will  be  presumed,  1007. 
ri,yht  of,  to  fixtures,  9()9.     See  Fixtureg. 

LESSOR.     See  Landlord. 

LETTEK. 

form  of  notice  to  produce,  10. 

secondary  evidence  of  contents  of,  after  notice  to  jirodnce,  13.     See 

Secondanj  Evidence. 
presumption  of  time  of  writinu'  and  of  seiidinii-.  :>5. 
l)roof  of  sendiii-;-.  59,  385,  1113,  1 114.  1127. 

admissible,  in  evidence,  witiiont  jiroducinu'  that  to  which  answer.  (11. 
written  "without  prejudice."  not  admissible  airainst  writer,  112. 

nor  re]i]y  tlionirli  not  similarly  ,i;uarded,  iil. 

when  admissible  for  writer  to  prove  otiVr,  id. 
wlien  mere  oiuissiou  to  answer,  not  evidence  of  assent,  (i4. 
of  agent,  inadmissible  against  i)rincipal.  (J9.     See  Agent. 
admissions  in,  by  solicitor  admissibh'  against  client,  72. 
official,  evidence  of  facts  tlierein  stated.  212. 
of  allotment  of  sliares.     Sec;  Joint  Stock  QnnjKiny. 
adniissihje  to  complete  contract  nndir  Stat,  of  Erands.  itc,  31.5.  .532. 
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LETTER— co?!<«merf. 

wlien  contract  bj%  comiilcte,  524,  1100. 
publication  of  libel  in,  855,  85(3. 
receiver  of,  has  jiroperty  in  paper,  99(j. 

LETTER  OF  ATTORNEY.     See  Poiver  of  Attorney. 

LETTER  CARRIERS,  651.     See  Carriers. 

LETTERS  OF  ADMINISTRATION.     See  Aflminhtraiion. 

LETTERS  PATENT. 

liow  provtd,  107. 

now  sealed  with  seal  of  pntent  oflBce,  id. 
prodf  of  foreign,  100. 

LEVANT  AND  COUCHANT. 

is  a  measure  of  number,  82:!. 

proof  tliat  plaintiff  is  entitled  to  common  for  all  cattle.  824. 

traverse  of  cattle  being,  on  right  of  common  being  set  up,  'M2,  9i3. 

LEVY, 

evidence  of,  in  action  against  sherift",  1185,  1219,  1224. 

LIBEIj.     See  Defamation. 

I^ICEXCE.     See  Leave  and  Licence. 

to  trade,  what  sufiBcient  to  let  in  secondary  evidence  of,  5,  G. 

to  inclose  waste,  wlien  presumed,  35. 

theatrical  presumed,  43. 

indorsement  on,  presumed  from  entry  in  custom-house  books,  id. 

proof  lies  on  defendant,  in  action  for  selling  ale  witliout,  95. 

to  use  a  patent,  semble,  <'Xem]it  from  stamp,  254. 

vendor  must  obtain  lessor's,  whi-n  required  for  assignmrnt.  322. 

for  port,  presumptive  evidence  of  destination  of  sliip,  427. 

jn-oof  of,  in  action  on  policies  of  insurance,  434. 

for  disturbance  of  common,  824. 
to  linnt.  hawk,  &c.,  is  within  Prescription  Act,  id. 
claim  to  right  of  way.  wlien  defeated  by  proof  of,  827. 
to  alter  watercourse,  wlien  irrevocable,  841. 
evidence  on  defence,  of.  in  Irespass  to  land,  943.     See  Tre^pa.ta. 

LICENSEE, 

to  mine,  may  maintain  (rover  for  gravel,  &c.,  dug,  9(J7. 

LIEN, 

of  shipowner  for  freight,  ite..  471.     See  Affriifjldment. 

of  master  for  payment  of  freight  and  otlu^r  liiwi'iil  (•har'.(\^.  17<!. 

defence  in  trover  if  pleaded  specially,  981. 

general,  how  proved,  id. 

by  express  agreement,  982. 

by  gon(Tal  usage,  id. 

when  r(;al  owner  not  affected  by  agreement  for,  id. 

in  order  to  attach,  new  act  must  be  done,  id. 

])ersonH  who  liave,  iil..  983. 

when  ascertained,  becomes  ]>art,  of  hiw  merchnnt.  S3.  984. 

to  what  securities.  &c..  lieu  of  bankers  extciuls.  9S2. 

of  solicitor,  on  papers  of  client,  983. 

extends  only  to  debt  dn(^  under  i-etaiiier.  /(/. 

of  insurance  brokers,  factors,  packers,  /(/. 

of  innkeejier,  id. 

to  what  goods  it  extcnids,  id. 

innkeeper  may  sell  goods  under  41  tfe  42  V.  c.  38. ..W.,  984. 


T-nfler.  1M97 

LfEN— r,.„^•,/l/r(^ 

f^enernl,  liow  iinivid — contiiineiL 

niilway  coiniKinii  h  li.ivi!  li<ri  ;iiul  jiuwi  r  oIhiiIc  for  tolln.  Its}. 

qusere,  wlirHior  hIho  for  rr(-i;.fli(  !is  ciirricrH,  /</. 
siiliciior  Ut  offifial  liqiiidiMor  luis  no  lien,  /</. 

no  piTHon  fan  (diiini,  on  biokn  of  biinkniiit,  .us  iiu'MinHt  trunt^c,  /«/. 
])nrtitniliir,  liow  iimvid,  id. 
JXTrtnlis  will)  liavc,  /'/. 
only  arises  a^'ains)  imc  who  aiithorizi'd  work  to  be  done,  /</.,  tlST. 

but  railway  company  lias,  for  cloak  room  ehargos,  UHi. 
of  livtTV-Htable  keepers  and  trainers  of  horses,  985. 
seller  of  floods  not  sold  on  credit  has,  i'l. 
now  governed  by  S.  of  G.  Act,  1893,  /'(/. 

H(dler  is  unjmid  where  price  has  not  been  paid,  a.  38,  (1)  (a).  ItSfi. 
or  neirotiabli'  iiiHtniment,  reeeived  as  payment,  dishonoured, 
s.  :t8,  (i)W. /.^ 
seller  includes  persnu  in  position  of  seller,  8.  38  (2).  nl. 
unpaid  seller.  thi)U;rli  i>ropert.v  has  passed,  lias  lien  fur  price,  s.  :'.9 
(1)  (a).  /'/. 
where  jn-opertv  has  not  passed,  mav  wifhhi>ld  d(  liverv,  s.  39 

(2),/'/. 
may  retain    ii<»ssession    till    jiavraent,  when    not    sold    <in 
credit,  s.  II  (!)  (a),  /'/. 
..r  term  of  en  .lit  has  expired,  s.  41  (I)  (6),  98(1. 
or  buyer  has  becume  insolvent,  s.  41  (1)  (c),  i'l. 
has  lien  altlioii<;h  he  is  in  possession  as  agent  for  buver, 
8.  41,  (2), /'/.' 
lien  of,  when  not  defeated  by  part  dcdivery,  s.  42... 98(1. 
not  lost,  by  seller  in  possession,  of  goods,  parting  witli  .loeii- 
ment  of  title,  /</. 
unless  it  precludi'S  the  lieu,  i<l. 
demand  of  excessive  diie.s,  where  disjieusation  with  tenchr,  /'/. 
mere  set-off  is  no  answer,  id. 
cases  in  which  a  lien  does  not  arise,  /(/. 

sjiecial  contract  does  not,  per  se.  preV(>nt  a  lien,  /</. 

unless  express  stipulation  for  security,  /'/. 
possession  not  necessary  to  establish  equitabh',  987. 
cannot  be  gained  by  luisrepresentatiou,  id. 

vendor   at   law   has   no   lien   on    title   deeds   after   conveyance 
executed,  id. 
but  has  an  equitable  lien  or  cliarge  on  the  estate,  /(/. 
waiver  of,  id. 

by  seller,  id. 
nnjiaid  seller  of  goods  loses  right  when  he  (hdivers  goods  to  carrier. 
&c.,  for  transmission,  s.  43  (1)  (a),  id. 
unless  he  reserves  right  of  disposal.  /'/. 
wliere  the  buyer  obtains  possession,  s.  4li  (1)  (b).  id. 
by  waiver  thereof,  s.  43  (1)  (r),  i<l. 

ilcies  not  lose  it  by  obtaining  judgment  for  price,  s.  43  (2).  id. 
by  not  insisting  on  it.  id. 
by  si'ftiug  up  another  claim,  id. 
by  parting  with  the  possession,  id.,  988. 
when  revived  by  re-possession,  9,S8. 

not  destroyed,  though  demand  Viarnd  by  St;H.  ><['  Limitations,;./. 
procedure  uiuh'r  Kules,  1883,  when  -duds  are  detained  under.  1().S9. 

LIFE, 

presumption  as  to  duration  of,  41.     See  rresumptiou. 

LIFE  INSUUAXCE,  449m.     See  Inmrnncc 
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LKiHTER, 

no  warranty  of  scMWoithincss  of,  in  insurance  on  goods  to  be  ciirried 
by  ship,  431. 

LIGHTERMAN, 

how  far  a  common  carrier,  tioO. 

LIGHTHOUSE, 

entries  in  jonrnal  of,  how  far  evidence,  212. 

LIGHTS, 

presumjition  of  grant  of,  oLt.     See  Presumption. 
action  for  obstruction  of,  816. 

contents  of  statement  of  claim,  id. 
may  be  brouglit  by  reversioner,  id. 
right  to  light  and  air,  id. 

Prescription  Act,  1832  (2  &  3  W.  4,  c.  71),  id. 

light  enjoyed  for  20  years  indefeasible  (s.  3),  id. 
period  how  calculated  (s.  4),  id. 

less  time  gives  no  presumption  of  right  (s.  ti),  /</.,  817. 
statute  has  not  altered  nature  of  right,  but  only  mode 

in  whicli  it  may  be  gained.  817. 
does  not  aifect  prior  modes  of  claiming  easements,  id. 

enable  right  to  be  acquired  over  Crown  land,  id. 
s.  2  does  not  aflfect  the  right  to  light,  id. 
may  be  acquired  without  consent  of  landlord,  where  the 
servient  tenement  is  under  lease,  817. 
even   by  one  lessee  against  another,    under   same 
landlord,  id. 
and  after  a  renewal  of  the  lease,  id. 
(.'Ifect   of  reserve   of  right   to   obstruct   light.s   by 
building,  id. 
when  implied  from  conveyance  of  house,  id. 

or  of  adjoining  laud,  id.,  818. 
in  case  of  contemporaneous  conveyances,  id. 

of  land  sold  at  same  auction  under  conditions,  id. 
extent  of  grant  depends  on  existing  circumstances,»V^ 
not  affected  by  Conveyancing  Act,  1882,  s.  6  (2),  id. 
effect  of  surrender  of  lease  fif  buildings  liaving  rights  to 

light,  id. 
what  amount  of  liglii,  /(/.,  821. 
light  must  come  tlirougli  some  definite  acc(!ss,  818. 

so  not  gained  in  resjiect  of  an  open  area,  id. 
acquired  altliough  windows  usually  closed  by  shutters,  id. 
words  "actually  enjoyed"   satisfied   without    proof  of 

personal  occuijatinn,  id. 
what  interruption  will  not  prevent  right  being  acquired. 

811). 
20  preceding  years  need  not,  under  s.  4,  imraedialely 

precede  action,  id. 
riglit    gained    tlirough    enjoyment    under   oral    agree- 

melil,  /(/. 

payment  of  rent  no  interruption  witliin  s.  3.  id. 

hilt  riglit  is  not  acquired  by  enjoyment,  under  writing, 

with  payment  of  rent,  id..  Add.,  811>. 
interruption  must  be  as  described  in  s.  4... 81 'J. 

must  be  adverse  olist ruction,  not  mere  discontinu- 
ance, id. 

if  removed  from  lime  to  time  not  within  s.  4,  id. 

acquiescence  in,  is  question  for  jury,  id. 

oiiUH  of  ])roof  of,  id. 
not  gained  where  unity  of  possession,  id.,  820. 
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I ,  K  i  1 1 TS  -  continued. 

action  for  oliBtructinu  of— nnithnifii. 
rit(ht  I"  li'^lit  and  air— niiiliiiinil. 

I'lchcTiptiMii  Act,  l.s:!'2  {2  &  '•'•  W-  K  c.  l\)—r<„illiiiinl. 

Busponsion  only,  where  unity  for  dill'erent  <Htiitc8,  S20. 
not  interfered  "with  by  Metroiiolituii  LJiiildin^^  Act,  /(/. 
right  to  air  stiinds  on  difterent  footin;,'  frnm  lif,'ht,  id. 
not  "iven  hy  Act  to  current  <jf  iiir  to  chimney,  or 
mill,  id. 
ur  til  structure  open  at  ends  and  hides,  /'/. 
may  he  acquired  by  jrrant,  id. 
fact  of  windows  overlookinj^  hxnd.  not   notice  of  agree- 
ment for  them,  id. 
how  lost,  id. 

by  disuse,  id. 

by  a1)andonment,  id. 

by  alteration    of   adjoining  building  upon    reasonable 

belief  that  right  was  abandoned,  id.,  S'il. 
right  measured  by  size  and  jjosition  of  old  windows,  S'JI. 
not    aifected   bv    advancing    or    setting    back    its 
idane,  id..  Add.,  821. 
effect  of  alteration  by  enlarging  window,  821. 
not   lost,  by  altering  window    frames,  retaining   same 

ajierture,  id. 
defendant  may  not  block  old  lights,  iu  order  to  block 

new  ones,  id. 
no  right  for  any  new  window  not  substantially  corre- 
sponding with  ancient  one,  id. 
bv  change  in  dominant  tenement  increasing   burthen 
'  on  servient  tenement,  id. 
imiof  of  obstruction.  821. 

diminution  must  render  premises  sensibly  less  fit  for  business 

or  occu])ation,  /'/. 
test  whether  enough  liglit  left  for  comfortable  use,  &c.,  id. 
special  amount  not  aequirt-d  by  20  years'  user  with  notice,  id. 
as  to  effect  of  clearances  giving  more  light,  id. 
damages  are  assessed  down  to  time  of  assessment,  822. 
if  not  removed  plaintiff  may  bring  fresli  action,  /(/. 
and  jury  may  give  substantial  damages,  id. 
injunction  only  granted  on  proof  of  .substantial  damage,  id. 
not  usually  wheri'  windows  unobstructed  as  to  45°,  id. 
where  oldand  new  windows  obstructed,  id. 
i^uia  timet,  where  buildings  have  been  pulled  down  for  re- 
building, id. 
not  granted  against  railway  company  for  blocking  windows 

overlooking  laiul.  id. 
devisee  allowed  to  continue  action  for,  /'/. 
not  generally  granted  for  diminution  of  air,  id. 
unless  flowing  through  detined  channel,  /(/. 
granting  damages  in  lieu  of,  771,  772,  id. 

LIMITATIONS,  STATUTES  OK,  _ 
must  b('  specially  pleaded,  iiO'.),  tJ77. 

commencement  of  action  is  date  of  writ,  ()77. 
proved  by  date  on  statement  of  claim,  505,  id..  i.MS. 
first  writ  kipt  alive  by  renewal,  G7S. 
renewal,  how  provinl,  id. 

time  for,  /'/.     See  Writ. 
misdated  writ  amendable,  id. 

time  of  limitation   to  be  computed  exclusive  of  day  on  which, 
cause  of  action  arose,  /(/. 
period  of  limitation  on  simple  contract  is  6  years,  id. 
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LIMITATIONS,  STATUTES  0¥— continued. 

apart  from,  eifect  of  laches  as  to  recovery  of  interest,  722. 

mere  delay  iu  enforcing  debt  is  no  bar,  72o. 
foreign,  barring  remedy  and  not  right,  have  no  operation  liere,  GTS. 

even  after  judgment  for  defendant  in  foreign  court,  /'?. 
in  the  case  of  merchants'  accounts,  id. 

debts  due  to  companies,  when  in  the  nature  of  specialty  debts,  (J7t>. 
in  action  for  use  and  occupation  or  rent,  843,  722. 
agent  receiving  money  for  principal,  can  set  up  statute  against  him,  G7L*. 
so  in  general,  can  a  solicitor,  id. 

or  mortgagee  as  to  proceeds  of  estate  sold,  id. 
unless  special  clause  in  mortgage  deed,  id. 
effect  of,  on  equitable  claims,  id. 

claim  of  cestui  que  trust  against  trustee  on  express  trust,  formerly 

not  barred  by,  id.,  722,  1068,  n. 
in  case  of  charge  on  land,  express  trust  is  no  bar  to  statute,  720. 

meaning  of  express  trust,  679,  1077. 
equity  sometimes  acted  by  analogy  to  statute,  679. 
e.g.  <as  against  separate  estate  of  married  woman,  680. 
the  Trustee  Act,  1888,  now  applies  statutes  to  actions  against 
trustees,  680. 
except  wliere  fraud  or  fraudulent  breach  of  trust,  /(/. 
by  the  person  setting  up  the  statute,  id. 
or  to  recover  property  retained  or  converted,  id. 
extends  to  case  of  solicitor  trustee,  512. 
statute  runs  against  married  women,  680. 

but  not  against  beneficiary  till  interest  is  iu  possession, 
id. 
applies  to  directors  of  companies  by  mistake,  &c.,  misapply- 
ing funds,  id. 
do  not  apply  to  a  petition  of  right,  id. 

pauper  liable  to  guardians  for  maiutiMiauce  uj)  to  6  years,  id.,  681. 
when  they  begin  to  run,  681. 

from  the  time  when  plaintiff's  right  first  accrued,  id. 

and  not  from  discovery  thereof,  id. 
iu  ease  of  fraudulent  concealment,  from  discovery,  ■/(/. 

although  no  active  steps  taken  to  escape  detection,  i<L 
unless  laches  on  j)art  of  plaintiff,  id. 
concealment  without  fraud  by  solicitor's  negligence,  does  not  bar 

statute,  id. 
on  contracts  to  indemnify  from  damnification,  id. 
on  bills  and  notes,  id.,  682. 

in  case  of  ordinary  banking  account,  statute  runs  from  dejwsit, 
id. 
secus,  with  a  deposit  account,  id. 
of  claims  iigainst  surety  and  co-surety,  id. 
of  dividend  due  to  sliareholdcr  from  ci)m])any,  id. 
of  trustee  investing  trust  funds  on  iusuflQcient  security,  /(/., 
683. 
(ui  solicitor's  bill,  50'.). 
in  case  of  a  copyhold  fine,  679. 
between  tenant  for  life  and  remainderman,  from  the  committal 

of  the  waste,  346. 
against  stocklioliler.  frmn  nfusal  of  company  to  replace  stock. 

nr.». 

disabilitif's,  (!83. 

stat.  21  J.  1,  c.  I(i,  H.  7.  /'/. 
4  &  5  A.  c.  3,..«/. 
3  &  4  W.  4,  c.  42,  id. 
19  &  20  \.  c.  97,  id. 
meaning  of  "  return  "  and  "  beyond  the  seas,"  id. 
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LIMITATIONS,  STATU'l'KS  i)V^.<„dina>,l. 
diaiibilitic'8 — runttiinriK 

ambuaHiidor  of  tbrci;rn  stute,  luiiviii^',  (J8:>. 

wlun  Htiitutc  onct;  bearing  to  run,  iw  Hubscquont  dibuljility  \Nill 
jiii'venf  opcrutiiin.  (ISl. 
Bubscqui'ut  :ickuij\vlc<l;.'ment,  /</. 
williiii  six  \CiiiH,  /'/, 
1,(1.  Tentenlcii's  Act  (atat.  !i  C.  1,  c.  11),  id. 

must  be  in  w^ti^l^^  ai^nicd  by  luirty  chargeable  (a.  1),  !<1. 
indiirsi.'mL'ut  on  bill  nr  u"te  not  suffiuifut  afknnwlcilj.'nit,'nt 

(a.  2),  id. 
atat..  vt  atat.  21  J.  1,  v.  IG,  api-ly  to  act-off  (a.  1),  /'/. 
oral  atatemcut  uf  a(;c<junt,  and  promiae  to  pay  balance,  (jy."), 
acknowlcdj^mfnt  by  part  payment,  id. 

must  be  aucli  as  to  warrant  jury  in  inferring  intention  to  pay 

rest,  id. 
must  be  on  account  of  debt  for  wliicli  action  brought,  /(/. 
payment    of   interest,    of    trust    fund,  invested    on    insufficient 

aecurit}',  no  bar.  /('. 
wlien  two  debts,  effect  of  payment  not  appro]irialid.  /-/. 

approjiriation  of  j)avmenl  bv  creditor  without  delAor's  know- 
ledge, •/</. 
jiayment  into  court,  /</. 
part  payment  in  goods,  /(/. 

not  necessary  for  money  to  pass  if  transaction  amount  to  pay- 
ment, (JSG. 
delivery  of  bill  in  payment,  operates  ou  delivery,  id. 
payment  of  princiiial.  does  uot  necessarily  take  interest  out  of 

statute,  /(/. 
by  agent,  is  payment  by  principal,  id. 
by  receiver  of  income;  under  liuiacy  order,  id. 
payment  to  crediftir  by  lliird  [larty,  no  bar,  /*/. 
to  third  party,  no  bar.  id. 
may  be  proved  by  oral  admission,  id.,  (i87. 

co-contractor  not  liable  by  reason  of  part  payment  by  another,  G87. 
acknowledgnii  111,  by  whom.  /'/. 

by  agent  sufficient  under  stat.  1!>  &  20  V.  c.  !•?,  s.  K5,  /'/. 
as  against  exe('utor  there  must  he.  an  ex}iress  promise,  /'/. 
admission  by  bankrupt   in  balance  sheet,  not  available  against 

trustee',  (187. 
acknowledgment  by  infant,  of  debt  for  necessaries,  id. 
promise  by  one  of  several  d(;btors  does  not  deprive  the  rtst  of  the 

benefit  of  the  statuti',  G8-1,  id. 
lai  stamp  on  acknowledgments  necessary,  688. 
acknowleilirment.  to  whom,  /(/. 

must  be  to  creditor  or  his  agent,  id. 
acknowledgment,  what  sufficient,  id. 

must  be  one  from  which  promise  is  implied,  085.  id. 
admission  of  di'bt  without  expression  of  intention  to  pay,  GS8. 
general,  of  sonii',  with  evidence  of  amoimt  sufficient.  G81). 
without  evideiun;  of  amount,  damages  nominal,  id. 
promise  to  ]iay  projjortion  of  joint  debt,  id. 
acknowledgment,  wliat  not  sufficient,  id. 

admission  of  ch'bt  to  be  extinguished  by  set-off,  id. 

so  if  lUbtor  refers  to  fuiuls  in  hands  of  others,  vV/..  G'.tO. 

ho  expressions  of  liope  of  future  ability  to  pay.  G'.MI. 

ambigu(niB  admissions,  question  for  court,  /'/. 

since  action  l>rou;:ht  insufficient.  G'.H. 

agreement  to  n-fer  accounts  to  arbitration  insufficient,  /'/. 

80  including  debt  in  debtor's  accounts  under  liquidation,  /(/. 
so  unaccepted  terms  in  letter  "  without  prejudice,"  /(/. 
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LIMITATIONS,  STATUTES  OY— continued. 
ucknowletlgment  conditional,  691. 

Iierfoimauce  of  condition  must  be  shown,  id. 

liromise  "  to  pay  when  able  "  time  runs  from  time  of  becoming 

able  to  pay,  id.,  692. 
whether   plaintiff  must   claim   specially  on   qualified   i)romise, 

692. 
whether  promise  qualified  or  not,  a  question  for  the  court,  id. 
unless  extrinsic  evidence  affects  construction,  id. 
mutual  accounts,  id. 
in  special  cases,  id,. 

in  action  against  heir-apparent  to  Crown,  id. 

for  act  done  in  execution  of  statute  or  public  duty,  llol,  1141. 

payments  by  guardians,  692. 

but  not  when  acting  as  sanitary  authority,  id. 
in  action  against  company  for  costs  of  special  act,  runs  from  time  of 

its  having  assets,  1126. 
debt  barred  by,  cannot  be  set  off,  707. 

l)ut  the  bar  of  the  statute  must  be  replied,  id. 
and  debt  must  have  been  barred  before  action,  705. 
statutes  a])plying  to  specialty  debts,  719. 

f(jr  rent,  &c.,  charged  upon  or  payable  out  of  land,  6  years,  id. 
lieal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  id. 

for  money  secured  by  mortgage,  judgment,  &c.,  or  payable  out  of 

land  or  legacy,  12  years  (s.  8),  id.,  720. 
applies  although  tliere  is  express  trust  (s.  10),  720. 
to  owner  of  redeemed  land  tax.  id. 
meaning  of  present  right  to  receive,  s.  8,  id. 

application  to  charge  for  street  improvement  expenses, 
id. 
whether  truste(;  and  executor  under  it,  or  51  &  52  V.  c.  59,  s.  8,  id. 
payment  by  whom,  will  prevent  statute  barring,  id. 

in  the  case  of  mortgage  interest,  id. 
for  share  of  estate  of  an  intestate,  20  years,  id. 
for  debt  on  specialty,  3  &  4  W.  4,  c.  42,  20  years,  s.  3. ..721. 
in  case  of  disabilities,  s.  4,  id. 

acknowledgment  in  writing,  s.  5,  id. 
provisions  of  Mercantile  Law  Amendment  Act.  1856,  id.,  722. 
J.  Act,  1873,  s.  25  (2).  722. 
what  is  express  trust,  679,  1077. 

wliere  laches,  plaintifi'  may  be  limited  to  6  years'  interest,  722. 
six  years'  arrears  of  rent  only  recoverable,  except  on  covenant, 

then  20  years,  id.,  731. 
right  to  rent  ceases,  with  lessor's  title  under  3  &  4  W.  4,  c.  27, 

H.  34,  id. 
limitation  in  case  of  mortgage  or  bond  as   collateral  security, 
12  years,  722. 
or  a  mortgage  on  a  reversion,  not  fallen  in,  /'/. 
so  on  judgment,  id. 

in  case  of  shares  or  debentures  stock  of  a  company,  20  years, 
id. 
simple  contract  ilvhi  charged  on  land,  6  years,  id. 
where  defendant  joined  as  surety  for  mortgagor,  id. 
mortgagee  may  retain  for  more  than  6  years'  interest,  723. 
d(day,  ajiart  from  statut(^  is  no  defence,  id. 
eftect  of  ackudwledguieiits.  id. 
rejdy  must  be  sjk  einl,  /(/, 
debt  for  arrears  of  annuity  seiuu'ed  hy  bond,  /(/. 

where  several  breaches,  id. 
br(;a(!h  of  condition  to  replace'  stock  and  pay  interest,  id.,  I'l^. 
in  case  of  ]iayment  by  teiiimt  fur  life,  724. 
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ill  iicticiii  nil  llie  ciisc,  fur  nuiHanrf.  77:?.     Soi-  Nninnnrp. 
(i(  fa  mat  ion,  .H7ti. 
malicious  arri'st,  8!)1. 
assault,  !M7. 
ialse  impriaoiimtnl.  921!. 
trespass,  01."). 
incsiic  profits,  Ids. 
t'oiivcrsioii  of  ;::oo(1h,  ItDI. 
dt'tt'ution  of  ;joo(ls,  KD?. 
only  <j  yt-ars*  arrears  of  rent  ran  ho  distraint-d  for,  719,  ~'12,  893. 

one  yi-ar  in  c-asc  of  tciiMiicy  under  -If!  «&  47  V.  c  <I1...S9:!. 
entry,  wlnni  barred  by,  10<i3  et  xe<i.     Stf  Entry,  Itiglit  of. 
nf^niust  the  (.'rown  and  Dnkc  of  Cornwall,  1078. 
in  actions  aj^ninst  constaliles.  Ii:!l,  Hot!,     ^^ic  CoTftahlr. 

justices,  llol,  IHI.     Sec  Jmtice  af  the  Piacf. 
persons  acting  under  jmblic  general  Act.s,  li;'.l. 

local  and  jxT.sonal  Acts,  1141, 
1142. 
execulors  and  administrators,  IKI.'). 
by  executors  and  administrators,  ll."»l. 
a.-rainst  sherift' under  Sheriffs  Act,  18815,  s.  20... 1224. 

1 . 1 QU  n ) ATED  D AM ACrES, 

distinction  between,  and  penalty,  'i2(!. 

LIQUIDATOR  OF  COMPANY, 

not  liable  to  rent-t^harf^e  on  land  vested  in  him,  38,3. 
to  .solicitor  emjiloyed  in  liquidation,  iiOO. 

LIS  MOTA, 

meaniufj'  of  phrase,  47,  48.     See  ILarxay. 
d(>claratiou8  made  after  inadmissible,  /'/.,  ."il. 

LITTLEDALE'S    M)T,  7   W.  4  &   1   V.  c.   8... 107"..     See   Table   op 
Statutes. 
modified  l)y  Ileal  Property  Limitation  Act.  1874.. .10G3,  107.'). 

LIVEKY  STABLE  KEEPEl!, 

has  no  lien  on  horses  for  tiieir  keep,  985. 

LLOYD'S, 

usage  at,  not  evidence,  unless  contract  refer  thereto,  84. 
books  of,  evidence  of  cai>ture,  212,  439. 

and  of  notice  to  subscriber  of  loss,  212. 

and  evidence  against  underwriter  of  time  of  sailing,  id. 
certificate  of  agent  of,  inadmissible  to  prove  damage  sustained  by 

go<jds,  ill.,  449c. 
S.  G.  jiolicy,  set  out  iu  Marine  Insurance  Act,  1900,  Sch.  1,..419. 

LOADING, 

time  allowed  for,  402  et  seq.     See  Affreightment ;  Demurrage;  Laij 
Ihiys. 

LOAN, 

capital,  stamp  duty  on,  2<5(). 

evidence  of,  in  action  for  money  lent,  598.     See  Money  Lent. 

defence  of  merger  in  higher  security,  092. 

LOCAL  ACTION.     See  Venue. 

B, — vol-.  II.  ^'  ^' 
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LOCOMOTIVE. 

liability  for  injury  caused  hy  sparks  from,  792,  798.     Seo  Negligence. 
may  be  distrained  damage  feasant,  1088. 

LODGER, 

asTreement  to  take,  not  within  Statute  of  Frauds,  s.  4... 813. 
taking',  not  breach  of  covenant  not  to  underlet,  781. 

unless  agreement  for  exclusive  occupation  of  rooms,  iiJ. 
goods  of.  when  protected  from  distress  of  superior  landlord,  904. 

See  Lodgers'  Goods  Protection  Act. 
definition  of,  905. 

cannot  justify  assault,  in  defence  of  dwelling -house,  915. 
maintain  trespass  to  land,  928. 

LODGERS'  GOODS  PROTECTION  ACT  (stat.  33  &  35  V.  c.  79),  904. 
lodger  may  serve  declaration  on  superior  landlord  levying  distress 
(s.  i),  id. 
and  pay  rent  due  to  his  immediate  landlord,  id. 
inventory  of  lodger's  goods  to  be  annexed  to  declaration,  id. 
landlord  or  bailiif  continuing  distress  liable  to  action  (s.  2),  id.,  905. 
lodger's  liability  discharged  by  payment  to  superior  landlord  (s.  3), 

id. 
Act  applies  to  lodger  only,  and  not  imder-tenant,  id. 
question  which  plaintiff  is,  is  one  of  fact,  /(7. 
jirinciples  for  its  determination,  id. 

lodger  must  sleep  on  premises,  /(/. 
he  cannot  be  both  lodger  iind  under-tenant,  id. 
declaration  is  protection  against  particular  distress  only,  id. 
wliat  is  sufficient  declaration,  id. 
trutli  of,  may  be  inquired  into  in  action,  id. 
landlord  liable  to  lodger  if  he  sell  within  the  five  days,  id. 
seems  not  to  apply  to  distress  by  grantee  of  rent-charge,  id. 

LODGING-HOUSE  KEEPER, 

not  liable  for  guest's  goods  as  common  innkeeper,  C57. 
but  must  take  reasonable  care  for  their  safety,  id. 

LOG-P>OOK.     See  Ship. 

LONDON, 

seal  of  city  of.  judicially  noticed.  SO. 

customs  of,  only  when  certified  by  recorder,  88. 

but  courts  of  city  of,  notice  customs  judicially,  id.,  84. 
Government  Act,  1899  (G2  &  r,3  V.  c.  14)... 933. 

LONDON  GAZETTE.     See  Gazette. 

LORD'S  DAY  ACT  (29  C.  2,  c.  7),  670.     S(>e  Illegality. 
now  called  the  Sunday  Observance  Act,  1677. 

LORDS,  HOUSE  OF.     f^oo  Journals  :Tarliament. 

proof  of  decree  or  judgment  on  appeal  or  error  in,  109. 

LOSS, 

of  document,  proof  of,  5  et  seq. 

of  iieiiotiable  instrument,  356.  857,  701.    See  Loxf  Bill  of  Exchanne  or 

Note. 
])roof  (tf,  in  actions  on  policies  of  marine  insurance,  434. 

insurer  liable  for  jmiximate  loss  only,  by  ju'ril   insured   against 
M   Ins.  Act,  i!»06,  h.  55  (1),  id.,  485. 
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jinHif  of,  in  iictioiiH  on  polififs  of  ranrinf  iiiHuriince — cmillnued. 
wlicrc  luiHComluct  or  n('<,'liK<-""i"*'  "f  niiistcr,  &c.,  h.  ;"•">  (2),  43r». 
not  liahle  for  loss  cunHod  by  delay,  s.  Ti")  (:{).  «''• 

for  ordinary  wonr  and  tear,  iidicn-nt  vico,  &c.,  8.  Tt't  (4), 
ill. 
insnrani'o,  "  lost  or  not  lost,"  t'25. 
hy  jH'rils  of  till'  sea,  43;'). 

what  is  a  ]ioril  f)f  tlic  sea,  id. 

proximati',  and   not  remote   canae  of   loss,  to   be  con- 
sidered, /'/. 
consequential  injury  to  cargo,  /'/. 
daraaLre  by  ncLdiirent  loadinir,  i(K 
by  I'MMiiini,^  fiiul  or  beiii^^  I'liii  down.  /«/. 
\vreck  by  ne^digence  of  master,  jiart  owner,  /</..  4riO. 
ffoods  partly  saved,  but  nut  reeeived  by  owners,  liejd  a  total 

loss  by  sea  jjorils,  4:!(;. 
sliij)  stranded,  and  ir<iods  seizetl  or  confiscated.  /(/. 
cattle.  &c.,  killed  by  rollinp:  of  ship,  id. 
])Utrefaction  of  cargo,  id. 
ilehiy   occasioned   by   repairs   reqnired   by    sea   perils,   not 

recoverable.  Id. 
where  taking  ground  is  a  loss,  id.,  4:57. 
sinking  from  inherent  weakness,  not  loss  by,  i?>l. 
destruction  by  worms,  /'/. 

by  chemical  action  of  sea  water,  id. 
by  nature  of  cargo,  id. 
by  want  of  ventilation,  id. 
iiijiuy  by  collision,  id. 

liability  to  damage  under  sentence  of  Court,  id. 
collision  clause,  /'/. 

effect  of,  id. 
loss  occasioned  by  collision  caused  by  negligence  of  crew  is 
not  loss  by  jjcrils  of  the  sea,  id. 
nor  by  unseaworthiness  of  ship,  4o0  et  teq. 
nor   cost   of    disposing   of    cargo  become 
worthless.  4:>7. 
sale  of  goods  to  defray  necessary  repairs,  not  such  a  loss,  id., 

438. 
nor  amount  paid  on  bottomry,  4:58. 
sale  of  wrecked  ship,  id. 
presumption  of.  in  case  of  missing  sliip  (s.  ."iS),  id. 

what  evidence  necessary,  id. 
freight  retained  by  charterer,  or  happening  of  sea  peril,  not 
lost,  /(/. 
by  fire,  4:-59. 

burnt  to  prevent  falling  into  hands  of  enemy,  id. 
by  negligence  of  crew,  i<l. 

of  goods,  by  their  taking  fire,  being  in  bad  condition,  id. 
locality  of  insurance,  /(/. 

construction  of  exception  in  memorandum,  id. 
by  capture,  id. 

driven  on  enemy's  coast,  and  tliere  captured.  /'/. 
Lloyd's  books,  evidence  of,  /</. 

aliter,  foreign  sentence,  id. 
condemnation  vests  prize  in  captors  by  relation,  ^dd.,  205. 439. 
re-captured  and  afterwards  lost,  no  loss  by  capture.  439. 
re-cajiture  may  convert  total  into  jiartial  loss.  /(/. 

iditer,  after  notice  of  abandonment,  and  after  action,  id. 
by  collusion  with  captain,  id. 
capture  under  error,  id. 

Y  Y  2 
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LOSS — cont!  lined. 

proof  of,  in  actions  on  iiolicios  of  marine  insuranro — mntivvfd. 
by  capture — continued. 

seizure  for  smuggling,  439. 

by  passengers,  or  savages,  id. 

of  treasure  by  foreign  government  in  contemplation  of 
war,  id.,  44:0. 
total,  if  sale  can  only  be  averted  by  excessive  bail,  44(1. 
by  restraint  of  princes,  &c.,  id. 
definition  of  Scli.  I.  r.  10,  id. 
what  within  clause,  id. 
efl'ect  of  closing  ports,  id. 

hostile  detention  of  goods  within  besieged  town  is,  id. 
so  siege  and  blockade,  id. 

and  reasonable  fear  of  seizure  as  contraband  of  war,  id.,  441. 
wlien  subject  of  enemy  may  recover  after  peace  restored,  440. 
by  barratry,  441. 

definition  of,  Sch.  I.  r.  11,  id. 

that  captain  carried  ship  out  of  her  course   for   his   own 

fraudulent  purposes,  id. 
smuggling  by  captain,  id. 

capture  of  ship  by  prisoners  with  assistance  of  crew,  id. 
loss  by  negligent  steering  not  within  clause,  /(/. 
by  "  other  perils,"  id. 

definition  of  Sched  I.  r.  12,  id. 

includes  damage  by  ship  being  fired  at  by  mistake,  id. 

by  sea-water  t'utering  vessel  by  discharge  pipe, 
id. 
does  not  include  leakage,  worms,  rats,  &c.,  id. 
nor  in  general  damage  done  by  flux  of  tide,  id. 
nor   damage    to  machinery,  by  displacement    thereof,   not 

caused  lay  sea  perils,  id. 
nor  from  boiler  explosion,  id. 
loss  occasioned  by  coals  heating,  risking  ship,  id. 
by  collision,  id. 

with  any  vessel,  covers  collision  with  vessel's  anchor,  id.,  442. 
tug  and'  tow  legally  one  sliip  for  joint  navigation,  442. 
by  improper  navigation,  id. 

what  it  includes,  id. 
by  pirates  or  thieves,  id. 

definition  of  Sch.  1.  rr.  8,  f*,  id. 
proof  of  stranding,  id. 

insurer  liable  for  cxceitted  losses  though  caused  by.  Sch.  I . 

r.  14,  id. 
goods  must  be  mi  board  ai  lime  of  stranding,  id. 
striking  not  suilicieni,  /'/. 
what  amounts  to,  id. 

taking  ground  in  ordinary  (u)urs(!  of  navigation,  is  not,  id.,  443. 
secM-s,  where   bottom  nf  liarbour  is   in   an   unusual    condi- 
tion, 443. 
must  be  of  Ihe  sliiji  itself,  and  not  of  a  lighter,  id. 
proof  of  liiss,  total  or  ])artial,  s.  50  (1),  id. 

actual  total  or  construrlive  total  loss,  8.  o6  (2),  444. 

total  loss  includes  bdtii,  s.  .")0  (3)  id.,  444. 
in  action  for  total  loss,  recovery  for  partial,  s.  ")(!  (4),  444. 
where  goods  arrive  in  spetue  but  cannot  be  identiiied,  i>artial 
loss  only  B.  50  (;")),  id.,  41%. 

subject  matt(!rs  insured  di'stroyed,  &<•.,  actual  total  loss, 

s!  57(1),  444. 
actual  total   loss,  notice  (if  abandonment   not  required, 
».  57  (2),  id. 
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LOSS — rniili  lined. 

pruuf  of,  in  actiimH  mi  jinlicicH  nl'  in;iriiH;  insunincc — conliniiiil. 
proof  nf  Idrts,  lotiil  (11-  parliiil — rmillnuiil. 

wlion   liiibilitv    coiitiiiuos  aotwithatanJiii'^    Irans-aliiimKJiil, 

8.  ;")'.!...  141." 
wluii  cniistriictivc  total  loss,  s.  (JO.  vL 

loss  treutfd   as  partial  or  total   after  abaUiloniucnt,  8. 

(Jl,  vL     Sec  Abandonment. 
value    fixL-d   bv  policv  ii  it  coru'lusivi'   on    this   jioint, 

H.  1^7  (4),  /'/.  ■ 
illustratiipii  of  strandinL:.,  «''. 
wliirc  sliip  and  i^ar^o  sunk  in  deep  water,  44.1. 

slup  sold,  in  conseqiienoc  of  sea  dama;;f,  id. 
what  is  constructive  total  loss  of  freight,  44."). 
re-insurance  recoverable  before  insuranee  ])aid,  4 HI. 
loss  where  insurance  effected  on  8p(,'cial  adve-ntures,  id. 
constructive  total  loss  does  not  apjdy  tn  botlumry  bond,  id. 
hdWralculated  when  idaintitrsiroods  mixed  with  others,  44'J6. 
proof  of  abandoanient,  I  t(j  et  sc.q.     See  Ahandoiimciit. 
jiroof  and  etrect  of  adjustment,  44S.     Sec  Adjustiiicut. 
loss,  how  to  be  calculated,  id. 

particular    avera;;e    h)ss,   and  particular   charj^es    detinnl, 

s.  64,  id. 
"avci'age  unless  general  "  defined,  Sch.  I.  r.  i:>,  iii. 
"salvage  charges  "and  expenses  wlu'n  and  liow  recoverable, 

8.  (i5,  id. 
general  average  loss  and  act  defined,  s.  f'>i!  (li  -\  449. 
where  contribution  in  respect  of.  s.  tIt>(l.>-G),  id. 
where  o<immon  owner  of  sliip,  freight,  and  cargo,  8.  GO 
(7),/'/.,  41'Jd. 
measure  of  indemnity  dctined.  s.  G7  (1),  449. 

insurer  liable  to  projiortionate  amount,  s.  G7  (2),  id. 
where  total  loss,  s.  (iS,  id. 

insurable  value.  t'Jl.     See  Insurance  (Marine). 
value  taken  at  actual  market  value,  1  t'.». 
wiien  slui>  damagi'd  only,  and  repaired,  s.  G'.i  (I),  i'l. 
partially  repaired,  s.  G9  (2),  id. 
not  repaired  nor  sold  damaged, s.  G9  (M),  4l'J((. 
deduction  from  cost  of  repair,  id. 
apjiortionraent   of    expenses    common    In     repairs 
differently  occasioned,  id. 
wliere  partial  loss  of  freight,  s.  7U,  id. 
of  goods,  s.  71.  id. 
where  single  valuation  of  several  species  of  goods, 

8.  T2.  ill.,  4196. 
where  damaged  goods  mixed,  iVJb. 
in  case  of  general  average  contribution,  s.  7;>  (1),  /''. 
and  salvage  ciiarges,  s.  ~'.'>  (li).  id. 
insurance  against  liability  of  third  Jiarly.  s.  74,  id. 
loss  not  specially  jirovided  for,  s.  75,  id. 
ill  open  |)olicies  assured  must  prove  extent  of  loss.  /(/. 

aliter,  in  valued  policies,  if  loss  total.  /(/. 
insurer  liable  for  successive  losses,  though  beyond  sum  in- 
sured, s.  77  (1).  449c. 
where    unre]iain(l    jiartial    loss,    followed    bv    total,    s. 

77(2)./,/.  ; 

opening  valued  policy  wiieri'  part  ol  cargo  not  shiiiped,  /'/. 
certificate  of  agent  of  Idoyd's  abroad,  inadmissible  to  prove 

amniint  of  damage, /'/. 
double  insurance,  definition  of.  s.  o2  (1),  /'/. 
efi'ect  of,  s.  ;;2  (2),  id.. 
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LOSS — CI  I  id  ill  aid. 

proof  of,  in  actions  on  policies  of  marine  insurance — conflnnvd. 
loss,  how  to  be  calculated — continued. 

policy  in  substitution  for  former  one,  449(Z. 

insurer  of  cargo   a,<;:ainst  jettison   must  pay  loss   witliout 

deduction  in  respect  of  general  average  contribution,  id. 
insurer's  right  of  subrogation  on  payment,  s.  79,  id. 
mutual  rights  of  insurers,  s.  80,  id. 
assured   his   own   insurer  when  insurance  on  under-value, 

s.  81,  id. 
instance  of  subrogation,  id. 
none  in  case  of  mere  gift  for  damage,  id. 
insurance  by  lighterman  against  liability,  id. 
life  salvage  not  recoverable  under  Lloyd's  policy,  id.,  449e. 
suing  and  labouring  clause,  449e. 
supplementary  to  insurance,  id. 

what  recoverable  thereunder,  ■/(/. 
on  iusui'ance  of  freight,  id. 
insurers    liable    for    whole   expense   in    proportion   to   in- 
surance, •/(/. 
but  not  expense  of  refit  to  enable  ship  to  complete  voyage,  id. 
effect  in  case  of  re-insurance,  id. 
excepted  risks  "  free  from  average,  &c.,"  id. 

warranty  "  free  from  particular  average  "  is  insurance  against 

total  loss  and  general  average  only,  s.  76  (1),  id.,  449/. 
insurer  not  liable  under  suing,  &c.,  clause  for  salvage  charges, 

nor  for  expenses,  to  avert  loss,  s.  76  (2),  449e. 
particular   and   general   average   losses   not    to    be   added 

together,  s.  76  (o),  id.,  449/.  " 
jiercentage  must  be  of  actual  loss  only,  s.  76  (4),  id. 
distinction   l)etween   particular  average   and    total    loss  of 

part,  449/ 
policy  on  slnp  macliincry,  general  average,  /(/. 
distinct  successive  losses  may  be  added  together,  to  exceed 

I)ercentage,  ■/(/. 
apportionmeni  of  expenses  in  calculating  average,  449a. 
usage  of  non-Iialiilily  for  jettison  of    deck-stowed  timber 
good,  449(7. 
jiroof  of,  in  action  on  policies  of  fire  insurance,  4o7. 
actual  loss  only  recoverable,  id. 

and  in  respect  of  the  interest  covered  l)y  tlie  policy,  id. 
damage  by  atmnspherie  concussion  not  damage  by  fire,  iil. 

explosion,  id. 
jiolicy  covers  loss  by  negligence  of  assured,  if  no  fraud,  /'/. 
wilful  misrepresentations  vitiate  whole  claim,  id. 
wliere  more  than  one  insurance,  457. 

by  successive  mortgagees,  45(). 
right  of  recovery  over,  by  assurer,  4r)8. 
of  chartered  voyage,  ficcasioned  by  delay  caused  by  perils  excepted 

by  charter-party,  cft'ect  of,  463. 
iif  godds  l)y  carrier,  action  for,  (IMd.     See  Carrier. 
i)f  chattel  tlirough  negligence  no  defence  in  detinue,  995. 
Kecut,  if  mere  accident,  id. 

LOSI'  Brr.T;  (W  EXCHANGE  OK  NOTK. 

wlieii  jilainliff  can  recover  in  case  of,  i556,  ^7u. 

when  bill  is  lost,  in  negotiable  state,  jdaintift"  cannot  recover  on  it,  or 
on  tile  original  consideration,  /''.,  701. 

LOST  DEKl), 

secondary  evidence  of,  4.     See  Secuudanj  Eoidtuce. 
stamp  on,  ^jrcsumcd,  222,  223. 


J.UST  GliANI'. 

title  hy,  Hit.  ,si:;.  SU.  S27. 

LOT.     See  Awtion. 

LUGGAGE.     Sec  Carrier;  Cloak  lioom. 

liersonal,  of  imasfngor,  ciirrur's  liiihility  for,  C.")!,  0.').").     See  Carrier. 

tlcposit  of,  in  cloak  room,  O.")").     Suu  Cloak  lioom. 

ma.st(T  of  slii|t  liatj  lien  on,  for  paasfn^'er'a  pasaagu  momy,  984. 

LUNACY, 

inquisition  of,  evidence,  bii(  not  conclusive,  against  third  iicrsnn,  IIHI. 

I^UXATfC, 

when  incompetent  witness,  1(52. 

no  power  to  refer,  in  case  of,  2!^0. 

how  far  Ixiund  by  wife's  contracts,  55;"),  5()fJ. 

cannot  state  an  account,  02'.). 

nor  can  his  agent,  id. 
contracts  of,  when  valid,  G77.     See  Insanity. 
so  fonnd,  cannot  grant  his  goods,  during  lucid  interval,  951. 


'SIXV 1 1  IXEll Y.     See  Fixtures. 

liability  for  injury  caused  by  unfenced,  to  mere  licensee,  7')4. 

to  servant  wliere  statutory  obligiit  ion  to  fence,  8U2. 
trade,  what  is  under  in  a  bill  of  sale,  ii'j;:5.     Sec  Bill  of  Sale. 

MAGISTRATE.     See  Justice  of  the  Fence. 

IMAINTENANCE, 

definition  of,  GGG. 

contract  amounting  to  illegal,  /(/. 

but  assistance  from  charitable  motives  lawful,  /</.,  Aidl.  iiJ. 

MALICE, 

proof  of,  in  action  for  defamation,  859.     See  Defamation. 

how  disproved.  8GG  et  seq.     See  Defamation. 
proof  of,  in  action  for  malicious  prosecution,  882. 

arrest,  890. 
against  justice,  118G,  ll;59. 

31Al,i(  loUS  AIMIEST, 

evidence  in  actions  for,  and  abuse  of  civil  ]iroccss,  88G. 

imjirisiinmrnt  for  del)l    now  generally  abolished  by  tlie  Dibtors 

Act,  18G9,  /(/.     See  Debtors  Act,  18G9. 
when  action  maintainable,  887. 

not  on  ca.  sa.  issued  on  subsisting  unsatisfied  judgment,  iil. 
for  obtaining  receiving  order  against  plaintiff  under  ]»kv. 

Act,  1883... 888. 
for  jiresenting  winding-up  petition  under  Companies  Acts, 

1SG2,  18(;7,  ill. 
not  it  seems  for  bringing  an  action,  iil. 
plaintitf's  proofs,  id. 
proof  of  aflBdavit  to  hold  to  bail  or  to  obtain  the  order  for  arrest, 

1 U,  id. 
proof  of  the  judge's  ordir  lor  the  arrest,  112. 
jModf  of  falsehood  of  affidavit,  or  fraud  in  obtaining  order,  888. 
proof  of  the  arrest  under  the  order,  /'/.,  921. 

sherifl''s  return  itrimd  facie  evidence  of  fact  therein  stated, 

889. 
proof  of  warrant  unnecessary  when  arrest  admitted,  id. 
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MALICIOUS  ARREST— ro»///,,fpJ. 

evidence  in  actions  for,  iind  aLuse  uf  civil  process — rimt'intietl. 

proof  of  rescission  of  judge's  order  or  determination  of  suit,  889. 
discontinuance  sufficient  deteruiination,  lil. 

so  rule  to  stay  proceedings,  hh 
abandonment  of  suit  in  sherift"'s  cnurt,  /(/. 
det  processus  insufficient,  /'/. 

not  necessary  in  action  for  abuse  of  process  to  extort  plain- 
tiffs property,  id. 
before  action  for  maliciously  obtaining  receiving  order,  it 
must  be  set  aside,  id. 
proof  of  malice  and  want  of  probable  cause,  890. 
onu»  lies  on  plaintitf,  id. 

want  of  probable  cause,  generally  question  for  judge,  88o,  id. 
facts  relied  on  to  prove,  for  jury,  88o. 
whether  discdntinuance   is  evidence   of   want    df   probable 

cause,  890. 
whether  itonpros.  is  sufficient,  /'/. 
arrest  for  amount  of  one  side  (mly  of  an  aecduut,  evidence 

of  malice,  id. 
taking  a   less   sum   out  of   court,  and    not    proceeding,  in- 
sufficient, /'/. 
arrest  by  mistake,  id. 

on  griiund  of  belief  in  affidavit  of  third  person,  id. 
refusal  to  discliarge  defendant  on  tender  of  debt  and  costs, 

evidence  of  malice,  891. 
in  case  of  petition  to  wind  up  joint  stock  company,  id. 

questions  for  jury,  id. 
damages,  id. 

what  costs  recoverable,  id. 
Statute  of  T>imitations,  id. 

MALICIOUS  PROSECUTION, 

evidence  in  action  for,  880. 

evidence  of  prosecution,  id. 

bv  production  of  record   or  of  examined  or  certified  copv, 
"98,101,107. 

original  indictment  insufficient  unless  ignored,  109,  881. 
proof  of  iirelcrring  charge  before  magistrate,  881. 
proof  of  determination  of  prosecution,  id. 

not  necessary  wliere  ])roceediiigs  ex  parte,  id. 
by  return  of  no  bill,  id. 
liy  acquittal,  101,  id. 

on  defect  in  indietiuent,  881. 
in    case    of   unappealable   summary    conviction    no    action 
lies,  id. 
proof  that  defendant  was  prosecufor,  /'/. 

l>y  information  taken  by  magistrate,  882. 

by  recognizance  entered  info  ))y  det'endani,  id. 

not  by  indorsement  of  his  name  on  indictment,  id. 
qusere,  whctlier  grand  juryman  may  be  called,  i'f. 
proof  of  malice,  id. 

ini])ro]ier  indinn't  motive,  evidence  of,  iil. 
acquittal  not  ■prima  fticic  evideii(!e  of,  id. 
inlcrred  from  want  of  ]irobabh'  cause  found  by  tlic  jury,  id. 
question  must  in  terms  be  left  to  jury,  id. 
corj)oration  can,  it  seems,  be  guilty  of  malice,  /'/. 
jiroof  of  want  of  reasonable  and  probable  cause,  question   how 
determined.  88;!. 
ort«x  of  proof  lies  on  plaintiff,  /'/. 
judge  decides  question  of,  on  facts  found  by  jury,  id. 


ludej:.  nil. 

MALK  lots  i'K()SE(;irrio\-r-,»/;;/»<r/. 

evidence  in  iicrmii  Fur — iimtinmil . 

proof  of  want   1)1"  ri'iisoniilili-   and  proiiable  eau.sc,  ([uetiliun    linw 
(Iclcriuined  —continued. 

nasoiiablc  cause  muat  be  existin;:  in   mind  ol'  d'fcndaiil   at 
time  of  |irn8(^eulinn,  883. 

actini;  hund  fide  on  belief  of  fuels  eoiniiiunieated  by  oIIhtb,  /'/. 

man  may  aet  on  liia  reeullection  if  (jrdinaiily  truatwortliv, 
SSI. 

exiircHS  malice  not  evidence  of  it,  iil. 

nor  abandoniiif^  proaeeiifion,  id. 

nnr  nc^clect  to  jirel'cr  in<lictment,  id. 

wlietlier  tbrowin;;-  out  of  bill  is  evidence  of  it,  id. 

consulting  counsel,  evidence  to  show  j)roljal>li'  cause,  id. 

wliere  facts  witliin  defendant's  knowledge,  /'/. 

circumstances  justifying  inquiry,  not  reasonable  und  prob- 
able cause,  S85. 

observations  of  judge  nf  trial  uf  indictment,  whether  evi- 
dence for  the  plaintitt',  /''. 
damages,  id. 

fV)r  remand,  HSt!. 

for  costs  incurred,  id, 
defence,  /'/. 

proof  of  probable  cause,  i<l. 

defendant  being  lx)und  over  to  prosecute,  not  necessarily  a 
defen('e,  /'/. 

warrant  obtained  by  defendant  under  48  &  1!)  \.c.  6'J,  a.  10, 
is  a  protection,  id. 

24  &  25  Y.  c.  9(j,  a.  113,  dues  not  apply  to  private  prose- 
cutor, id. 

31  AN  OK  WAR.     ^CQ  Slilp. 

log-book  of,  eviden(;e  of  what,  212. 

muster-rolls  of,  evidence  that  persons  named  therein  were  then  on 
board,  id. 

I\1AN01;, 

payment  by  lord  of  one,  to  lord  of  anotiier,  not  presumptive  evidence 

that  one  was  originally  part  of  the  otJier,  38. 
custom  of,  [)roved  by  hearsay,  48.     See  Hearsay. 
rejiutation,  evidence  of  existence  of,  /'/. 
boundaries  of,  whiii  pro\abh^  by  hearsay,  id.,  M. 

by  i)erambulations,  H;!."). 
custom  of,  when  provable  by  evidence  of  custom  in  anotiier  manor, 

85.     Sec  Custom. 
proof  of  court  rolls  of.  120.     See  Court  llnlh. 
effect  of  books  of,  21(1. 
lord  of,  may  iiave  trespass  for  cstray  or  wreck  before  seizure,  '.'25. 

31  Al", 

rejected  as  evidence  of  a  lughway,  49. 
or  of  boundary  of  county,  id. 

unless  compiled  by  persons  having  itarticular  means  t)f  know- 
ledge. ■/(/. 
use  of,  does  not  implv  an  assent  tu  all  its  details,  id. 
tithe  commission,  evidence  of  jiublic  road,  yV^ 

so  deposited  plans  for  liglit  railway,  id. 
Ordinance,  evidence  of  visible  track,  ■/(/. 

31AK(^1\AL  NO'I'K, 

no  i)art  of  statute,  lUl,  1U5. 
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MARINE  INSURAXCE,  41(3  et  seq.     .See  Insurance  (Marine). 

MAIIINE  INSURAXCE  ACT,  U»06(6  E.  7.  c.  llXilO  et  ><eq.  See  Abaudou- 
ment ;  Insurance  {Marine) ;  Loss ;   TForrani?/,  smd  Table  of  (Statutes. 
MARK, 

signature  of  will  by,  sufficient,  147. 
attestation  of  will  by,  suflScieiit.  iil. 
signature  by,  sufficient  within  Stat,  of  Frauds  and  S.  of  G.  Act,  iS'Jo 

...317,  533. 
change  of,  on  goods,  may  defeat  right  of  stoppage  in   transitu,  0U4. 
See  Stoppage  in  Transitu. 
MARKET, 

books  of  clerk  of,  uot  evidence  of  sale  of  coals  in  London,  213. 
owner  of,  bound  to  keep  it  in  a  safe  condition,  705. 

may  have  trespass  for  injury  to  freehold,  U2'J. 
overt,  when  lield,  9G0. 

where  property  in  goods  divested  on  sale  in,  960  et  seq.,  978. 

See  Sale  of  Goods. 
what  constitutes  sale  in,  9G0,  9til. 

MARKETABLE  SECURITY, 

stamj)  duty  on,  260. 
definition  "of.  261. 
when  issued,  262. 

MARKSMAN.     See  Marl:. 

MARRIAGE, 

brokage  contract,  666. 
action  for  breach  of  promise  of,  495. 
man  or  woman  may  maintain  it,  id. 
or  infant,  id. 

but  not  executor  unless  personal  estate  damaged,  /'/. 
will  not  lie  against  executor,  except  for  damage  to  property  of 

promisee,  id. 
will  lie  against  married  person,  id, 
parties  are  now  comjietent  witnesses,  id. 

but  evidence  must  be  corroborated,  id. 
proof  of  contract,  id. 

need  not  be  in  writing,  id. 
if  writing  produced,  no  stamj)  required,  id. 
presumption  of  promise  by  woman,  or  man,  id.,  496. 
promLsc  to  marry  generally,  is  within  reasonable  time,  496. 
breach  of  tlic  j)romise,  id. 

that  defendant  has  married  another,  496. 
or  tender  and  refusal,  id. 
damages — evidence  of  defendant 's  fortune  admissible,  id. 
for  injury  to  plaintift''s  feedings  may  be  given,  *(/. 
so  secluction  may  be  taken  into  consideration,  id, 
at  any  rate  if  sjiecially  pleaded,  id. 
evidence  of  character,  id. 
costs,  id. 
defence,  id. 

gross  immorality,  or  raiseondnct  of  ])laintifl',  id. 
misre]  m 'sentation,  id. 

(if  ]ilaintitrs  fatlnr,  wlicn  admissible,  iil. 
pri'-i'oiitraet  by  jilaiiititi"  U>  marry  another,  id. 
bodily  infirmity  or  insanity,  id. 
exoneration,  id. 
infancy,  id.     See  Infancy. 

evidence  of  fresh  promise  after  majority,  497. 
proved  by  doclarutioua  of  party  Iiimself  since  deceased,  46 
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JlAl;lilA(;lv     rnntlliiinl. 

ilccliirutinnH  Itv  dccfiiafil  t-lt  layman  iniidmiHsiblf  t<>  prove,  f)!. 
liiiHbimd  and  wife  iirivilcircd  irnm  discloain^'  cummiiniciitujus  uiiulo 

aurinK,  104.  HJ'.». 
legisttT  of,  liow  luoved.  &c.,  12.1  et  seq.     Sec  ll&jitier. 
fiiac'tnu'iits  aH  to.  in  Scotland  and  Ireland,  127. 
in  India  and  the  colonies,  128. 
at  sea.  iih 
abroad.  12'.i. 
in  .Japan,  proved  by  certilleate,  /</. 
proof  of.  by  seiitenee  of  ecclesiastical  court,  202,  203. 
eftVct  of  re-rister  of,  217.     See  Uegider. 
docs  not  amount  to  ].art  i>erforinanec,  wlicrc  consideration  for  oral 

.•ontract  within  Stat,  of  Frauds,  s.  I...:i2(t. 
proof  of,  in  action  for  recovery  of  land  by  heir,  iOIJS. 

law  of,  as  to  personal  capacity,  and  as  to  validity  of  ceremony,  i<f. 
where  foreign,  repugnant  to  morality,  &c.,  id. 
voluntary  union  for  life,  to  exclusion  of  all  otliers,  id. 
so  niarriage  of  IMormons  not  rt'cognizcd,  id. 
as  to  Japanese  marriage,  id. 
of  necessity,  id. 

attainted  person  can  contract  a  valid,  id. 
by  reputation,  /(/. 
or  cohabitation,  id. 
or  by  witnt'ss  who  was  present,  id. 

either  of  the  parties  a  competent  witness,  1039. 
when  deceased;  declaration  admissible,  id. 
l)y  official  registers,  125,  217,  id.     See  Register. 
proof  of,  before  2(]  G.  2.  c.  33...10:!1). 

the  presence  of  a  jiriest  was  essential,  ■/*/. 
marriage  before  dissenting  minister  invalid,  id. 
pr(X)f  of,  under  2(;  G.  2,  c.  33,  id. 

in  case  of  marriage  in  a  chapid,  id. 
rules  where  banns  j)ublished  in  wrong  names.  1040. 
proof  of.  under  4  (i.  4,  c.  70,  id. 

publication  of  banns,  id. 
under  (J  \-  7  W.  4,  c.  S."),  id. 

bishop's  licence  required  for  celebration  of,  in  chapel,  id. 
bisliop's  certilieate  now  conclusive  evidence,  id. 
proof  of  certificate,  id. 
wlicii  marriage  contravening  4  G.  4,  c.  70,  is  void,  1041. 

proof  of  residence,  consent,  registration,  &c.,  unnecessary,  /'/. 
publication  of  banns  in  wrong  names,  /'/. 

sufficient  if  banns  proclaimed  in  Scotland  in  Scotcli  form.  /''. 
reiristrar's  certilieate  in  lieu  of  banns,  id. 

eftVct  of.  id. 
wlien  marriage  jircsumed  to  be  regular,  id. 
must  be  by  third  person,  id. 
of  dissenters,  /*/. 

l)reseuce  of  authorised  person,  substituted  for  registrar,  id.,  1042. 
meeting-house  i>resumed  to  be  duly  registered,  1042. 
wiien  marriage  contravening  0  &  7  W.  4,  c.  8.5,  is  void,  1041,  id. 
after   marriage,    proof  of   residence,  consent,    registration,  &c.. 
\Minecessary,  1042. 
proof  of,  of  Quakers  and  Jews,  id. 

irregular  marriages  of  Greeks  may  be  declare<l  valid.  1013. 
celebrated  abroad  according  to  law  of  country,  in  general  valid,  iil. 

not  so  when  rejiugnant  to  morality,  1038. 
iu  Scotland,  1043.  1048.     See  Scotland. 

irrtgular  marriage  in,  when  invalid,  1013. 
register  of,  127,  id. 
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in  Ireland,  1044.     See  Ireland. 
iibroad  in  Britisli  dominions,  id. 

valid  if  in  oonformity  with  local  law,  id. 
in  India  before  registrar,  id. 

now  regulated  by  Indian  Acts,  id. 
Foreign  Marriage  Act,  1892,  may  be  applied  to  governor,  &c.,  of 

colony,  id.,  1045. 
slat.  28  &  29  V.  c.  G4,  as  to  establishment  of  validity  of  colonial 
marriages,  1045. 
abroad  at  house  or  chapel  of  British  ambassador  valid,  it?. 

at  British  factory,  id. 
Foreign  Marriage  Act,  1892,  55  &  50  V.  c.  23,  id. 

marriages  under,  where  one  party  British  subject,  valid  (s.  1),  id. 
though  declared  void  by  foreign  court,  1047. 
to  bo  solemnised  at  official  house  of  marriage  officer,  s.  8  (2). 

1045. 
marriage  officer  authorised  by  warrant  to  holder  of  named 

office  (s.  11),  1046. 
may  be  on  board  H.M.'.s  ship  on  foreign  station  (s.  12),  id. 
marriage  to  be  resiistered,  and  register  sent  home  (ss.  0, 10), 

129. 
after  marriage,  residence  and  consent  cannot  be  disputed, 

s.  13  (1),  104«. 
as  to  presumption  of  auth(jrity  of  officer,  s.  13  (2),  id. 
books,  &c.,  to   be   admissible   in   evidence,  on   jiroduction, 

s.  10  (1),  129. 
certificate  as  to  official  house  of  Consul,  &c.,  s.  10  (2),  id., 

1046. 
regulations  under,  by  Order  in  Council  (s.  21),  1040. 
registration  of  marriages  under  (s.  17),  130. 

solemnised  under  local  law  (s.  18),  /'/..  1040. 
marriage  within  British  lines  abroad,  valid  (s.  22),  1046. 
definition  of  i^ifficial  house  of  marriag(!  officer  (s.  24),  id. 
earlier  Acts  rejiealed,  with  saving  for  jjrior  de  facto  marriages 
(s.  25),  id. 
when  foreign  divorce  will  dissolve  English,  1048. 

when  parties  are  domiciled  in  the  foreign  country,  /(/. 
but  not  unless  domicil  be  hond  fide,  id. 
how  avoided  on  ground  of  imjxileiice,  /'/. 
validity  of,  may  now  be  proved  under  21  &  22  Y.  c.  93...  1049. 

MABRIED  WOMAN.    Seo  Husband  and  Wife;  Separate Edate ;   Wife. 
acknowledgment  of  deeds  by,  proved  by  cerl  itied  copy,  99. 
Avjicn  husband  liable  on  her  contracts,  503  et  seq.     See  Wife. 
seduction  of,  91 1. 
actions  by  and  against  alone,  1171. 

may  sue  and  be  sued  under  pn)visi<ins  of  45  &  40  V.  c.  75,  /'/. 

See  Married  Wome7i'»  Property  Act,  1882. 
at  common  law,  coverture  of  defendant  at  time  of  contract,  a 
defence  in  action  of  contract,  id. 
must  be  spi^cially  pleaded,  /(/. 
feme  covert  living  aj)art  not  liable  as  a  feme  soh-,  /'/. 

nor  wife  of  Englisliman  or  i'oreigner  resi(l(;nt  abroad,  id. 
divorce  a  mensu  et  thoru  did  iidl  render  a  wife  liable  as  leme 
sole,  id. 
aliter,  divorce  a  cinculu,  id. 
after  judicial  se])aration,  wife,  wiiile  separated,  is  feme  sole  for 
purpose  of  C(jntracts.  suits,  &c.,  /'/. 
so  on  obtaining  i)rotection  order,  until  cohabitation  resumed, 
id.,  1172. 
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iiclidiiH  by  i'licl  !i;,'iiiiiHt  nlonc — '■inilhuipi}. 

JiUHliand  abjurin-;  tbr  rciilm,  &(•.,  wifo  liable  as  feme  sole,  1172. 
nullify  Inpin  iiii|M)l(iiec  will  nnt  diHjirovc  (lofoiicf  of  fovcrture, /«Z. 
iKit  csliPiPiPiil  b>   litT  |pn'\  iiius  iidiiiiHsiiPiis  an  fciiif  hcpIc,  /«/. 
inovisiipiirt  ipf  slal.  1.")  &  HI  \  .  c  I't,  as  to.  I  iC'.*,  1170,  117:j  el  tea. 

Sco  Married  Wovtien's  Properly  Art.  lS8ii. 
liable  iu  lesiiuct  of  iicr  sciiaiati'  tstatu,  1172,  117:>.    See  Separate 

Ettate. 
fiirin  of  jud,i,'mL'n(,  apiiiiHt,  1173. 

.Statiitijs  of  Limitations  apply  to  actions  against,  /</. 
as  to  injunclion  to  restrain  husband  from  cntorinj^  wife's  house,  iil. 

>r.\TJT{TEi )  w():mex'S  rriOrEKTY  acts,  1882,  isds (45 & 4»;  v.  0.  ir,  -, 

fti;  &  ')1  V.  c.  G3). 
•Ifi  &  ■!»;  V.  c.  75.. .1173. 

married  woman  cajiable  of  aequirini;  and  disjiosintj  of  property  as 
feme  sole,  s.  1  (1),  1174. 
section  restricted  by  sects.  2,  5. ..1178. 

uiav  earrv  on  separate  trade,  altliough  residing  witli  liu.sband. 
1173. 
unless  he  so  interfere  as  to  make  liimself  liable,  id. 
j)roj)erty  of  woman  married  after  Dec.  3l8t,  1882,  to  be  heM  by  hiT 

as  feme  sole  (s.  2),  1174. 
effect  of  execution  of  general  power  of  ap])ointmont  by  will  (a.  4),  /(/. 
l)roperty  acquind  after  Act,  by  woman  married  before  Jan.  1st,  1883, 
to  be  held  Ijy  lier  as  feme  solt'  (s.  5),  id. 
does  iiipf  api>ly  to  title  a<"quired  before  date,  1178. 

WH- to  spes  swc(»<sioni8  tn  pnpperty  only,  as  possible  next  of 
kill,  /(/. 
savings'  bank  deposits,  stocks,  shares,  &e.,  in  name  of,  deemed  to  be 
separate  ])roi)erty  of  married  woman  (ss.  (!,  7),  11 78. 
so  where  in  joint  names  of  married  woman  and  others  (s.  8).  1 17'!. 
liu.sband  need  not  join  in  transfer  (s.  9),  id. 
so  when  wife  is  executrix,  cV:e.  (s.  18).  /'/. 
married  woman  may  eftect  ])olicy  on  life  of  herself  or  husband  (s.  11), 

4r)0,  id. 
Act  not  to  interfere  with  settlement  of  married  women's  property, 
(a.  19),  1175. 
but  restriction  against  anticipation  shall  n(pt  protect  it  against 
ante-iiujitial  debts,  /<'. 
but  only  as  to  settlements  made  after  Aug.  18tli,  1882.. .1 178. 
what  income  restricted  from  anticipation  is  liable,  1178. 

effect  of  death  <pf  husband,  or  dissolution  of  marriage,  id. 
what  property  jiasses  to  trustee  in  bankruptcy,  id. 
married  woman  mav  cuiitract  in  resjiect  of  her  separate  estate,  s.  1  (2), 
1175. 
rights  of,  to  sue  and  liability  to  be  sued,  id. 
husband  need  ncpt  be  jipined,  id.,  117G. 
if  hnsbaiul  joined,  damages  are  separate  property,  117<). 
judgment  can  be  (pbtaimd  against  her  separate  jiroperty  only,  i<I. 

ami  where  contract  bitore  Dec.  .^th,  1893,  only  if  she  had  separate' 
property  at  time  of  contract,  1177. 
with  respect  to  which  she  might  have  contracted,  id. 

what  not  such  property,  id. 
it  binds  all  she  may  subsequently  acquire,  s.  1  (4),  1170,  id. 
onus  of  i)roving  separate  projierty  is  on  the  plaintiff,  1177. 
except  in  action  for  ante-nniitial  delit,  /'/. 
may    be   sued    like   man,   but   i>ower   to   contract   and    remedy 

limited,  /(/. 
action  burred  by  judgment  against  co-contractor,  1178. 
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IMAREIED  WOMEN'S  PROPERTY  ACTS,  1882,  IS'dZ— continued. 
judgment  can  be  obtained  against  lier  sejiarate  property  on\y— con- 
tinued. 
effect  of  restraint  against  anticipation  of  her  property,  1173, 1178. 
form  of  judgment,  1173. 
m&  57  V.  c.  (53.. .1177. 

where  contract  after  Dec.  4tli,  1S'J3,  deemed  to  be  in  respect  of  separate 
property  (s.  1),  id. 
whether  she  then  have  any  or  not,  s.  1  (a),  /(7. 
and  binds  all  present  fir  future  separate  property,  s.  1  (6),  id. 
and  is  enforceable  against  her  property  while  discovert,  s.  1  (c),  id. 
but  wife  must  have  contracted  "  othrrwise  than  as  agent,"  id. 
when  evidence  that  she  so  contracted,  id. 

even  although  goods  bought  in  France,  id.,  1178. 
iii  &  46  V.  c.  7.5,  remedies  for  married  woman  for  protection  of  separate 

property(s.  12),  1176. 
may  sue  husband  for  detention  of  chattels,  1179. 
lialiilitv  of  wife  for  her  ante-nuptial  contracts  or  torts  (s.  13).  id. 
husband  (s.  14),  1169. 
joint    action    against    husband    and    wife    in    respect    thereof 
(s.  15),  id. 
liability  of  husband  for  wife's  ante-nuptial  de))ts.  1170. 

unsatisfied  judgment  against  wife  after  marriage,  no  bar,  id. 
Statute  of  Tjimitation  runs  in  his  favour,  id. 
not  determined  by  wife's  death,  id. 
Englishman  married  in  England  protected  by  s.  15,  id. 
onus  of  proof  of  property  received  from  wife,  id. 

action  against  wife  alone,  or  against  husband  and  wife  for  her  tort 
during  marriage,  id. 
does  not  lie  against  husband,  after  her  divorce,  id. 
action  for  fraud  against  wife,  id.  1171. 
legal  personal  representative  of  married  woman  has  her  rights  and 

liabilities  (s.  23),  1176. 
husband  liabk^  thereunder  for  wift^'s  contracts,  1179. 
contract  includes  acceptance  of  trust  or  office  of  executrix  (.s.  24), 
1176. 
liabilities  extend  to  breach  of  trust  or  devastavit,  id.,  1177. 
husband  not  liable  unless  he  acted,  &c.,  1177. 
pro]jerty  includes  thing  in  action,  id. 
wliore  husband  can  sue  wife  for  money  lent,  &c.,  1179. 
does  not  alter  devolution  of  personal  property  of  intestate  wife,  id. 

MASTER. 

chief  clerk  in  the  ( 'h.  Div.  now  calk'd,  112. 

verdict  against,  in  action  for  negligence  of  servant,  evidence  for,  in 

action  against  servant,  to  ])rove  amount  of  damages,  193. 
action   by  servant  against,  for  wages  and  wrongful  dismissal,  515. 

S(!e  Servant. 
not  lial)le  for  goods  ordered  by  servant  without  authority,  553. 
unless  hv  accept  and  adojil  Ihem,  /(/. 

or  lias  in  otlier  instances  i)aid  for  goods  so  ordered,  id. 
not  liabh^  when  he  always  gives  servant  money  to  pay,  id. 
may  sue  for  work  done  Ijy  his  ai)])renti('e,  after  desertion,  584. 
liable  for  negligi'uce  of  servant,  774. 
when  liable^  for  tlie  trespass  of  liis  servant,  93(j. 

or  for  irregularity  or  illegality  in  making  distress,  909. 
liability  of,  for  iiegligence  of  fellow  servants,  801  et  seq.     See  Ncgli- 
gence. 
by  stiitnte,  804  ei  seq.     See  Ernploycrs'  Liabilitij  Act,  1880. 
may  maintain  action  for  seduction  of  servant,  !>09,  911.     Hec  Scduc- 
tiitn.  Action  /or. 
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:MASTEU— '•o)(//)i«^</. 

ciiniKjt  miiiiitain  action  f<>r  di'ath  nf  acrvniil  l>v  difciKhint'B  in'^'li;,'fncc, 
782. 
apainst  carrier  fur  injury  \n  si-rvnnt.  win-n  not 

party  to  contracf,  (ioli.  77"». 
but  miiy  sue;  for  iiKlciicudcut  tort,  id. 
whero  rntitlcil  to  su«  for  injury  by  conspiracy,  8'Jl,  id.  Seo  Gntgpiracy. 
in  action  u'^ainst.  by  servant  for  jriving  bad  clianicter,  exi>riHs  malice 

must  be  proved.  ,^5!).  .SCS. 
when  justified  in  Lrivinf.'  bad  charaeler  of  servant,  SOS. 
not  actionable  to  induce,  lawfully  to  discliarp^e  a  servant,  010. 

8ee  Seduction,  Action  far. 
lias  power  to  cliasfise  liis  ajijirentiee  reasonably,  !tl(!. 

:\iASTEH  OK  smr. 

notice  to  owner  to  jjroduce  doeiiment  delivered  to,  suffieient,  0. 
evid(,-uce  of,  to  prove  title  to  sliiji  or  ^^oods.  fJ."). 

sijrning  bill  of  ladinir,  and  dying,  handwritinff  of,  may  be  jiroved.  /(/. 
lo.ss  by  perils  of  seas  from  mistake  or  misconduct  of,  within  jiollcv. 

i:!5,  4:5«. 
capture  by  collusion  with,  a  loss  by  capture  within  Ihc  ])olicy,  \'M). 
ne^digent  steerin<^  of,  is  not  barratry.  4:41. 

may  bind  owners  by  si.unature  to  charter-iiarty  or  bill  of  ladin.ir,  4r)9. 
may  sue  in  his  own  iiarat^  for  freitrht,  id. 
implied  authority  limited  by  law  of  country  of  ship,  id. 
breaks  contract  by  sailing  with  cargo,  without  givinu-  bills  of  hidin'j-. 
451. 
but  not  necessarily  guilty  of  conversion,  id. 
lialile  as  common  carrier,  as  an  insurer,  472. 
but,  eemble.  not  bound  to  carry  goods  tendered,  630. 
has  general  autliority  to  bind  owner  for  goods  sold  fir  money  lent  for 

necessaries,  5r)3. 
registered  owner  liable  for  necessary  rejiairs  ordered  by,  oSO. 
if  he  die  on  voyage  is  rejilaced  Iiy  mate,  id. 
receiving  goods  at  wliarf,  renders  owners  responsible.  G4G. 
has  power  to  eliastise  mariner  reasonably,  91t;. 
may  bring  trespass  for  injury  to  vessel,  02."). 
jettison  by,  not  a  conversion,  974. 
has  a  jiarticnlar  lien  on  passengers'  luggage  for  passage  money,  084. 

^SIASTEll'S  OFFICE.     See  Central  Office  of  the  S.  C.  of  Judicature. 
books  of,  evidence  to  prove  person  a  solicitor,  S52. 

5IATE  OF  SHIP, 

becomes  master  if  master  dii»  on  voyage,  58(5. 
delivery  of  goods  to,  on  wharf,  binds  shipowner,  640. 

:\iA'rEurALS. 

building  not  recoverable  under  a  claim  for  goods  sold,  .550. 
iiction  for,  581  et  neq.  See  Work  ami  Materials,  Action  for. 
contract  for  work  and,  not  within  S.  of  G.  Act,  1803.  s.  4...r)8.">. 

MAXIMS, 

actio  personalis  inoritur  cum  persona,  1140,  1 154. 

caveat  emptor,  487. 

cujus  est  solum,  ejus  est  us(2ue  ad  caelum  tt  ad  inferos,  'i]'t. 

expressum  facit  cessare  taciturn,  716. 

ignorantia  juris  non  excusat.  963. 

in  pari  delicto  potior  est  conditio  defendentis.  (iO.").  097. 

omnia  prxsuuiuntur  rile  et  solenniter  esse  acta.  42. 

quicquid  plantalur  sulo,  solo  cedit,  070. 

k/c  uterii  luo  ut  (dicnum  non  lasdan,  814. 

volenti  non  fit  injuria.  781,  798,  801,  805. 
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IMEAPUREMEXT. 

of  ilistauce,  how  made,  G72. 

MEASURES, 

oral  evidence  to  explain  statutory  meaning  of  words  when  admissible, 
27. 

MEDICAL  ACTS.     Sec  Surgeon. 

MEDICAL  REGISTER.     See  lieglshr. 

:MEETIXG-H0USE.     See  Dmenten''  Meetiwi-HouKe. 

MEMBER  OF  COMPANY.     See  Johif  Stock  Compaiiy. 

MEMBER  OF  PARLIAMENT, 

privilege  of,  in  speaking  defamatory  words  in  parliament,  805. 

out  of  parliament,  867. 

MEMORANDUM, 

of  agreement,  not  signed,  will  not  exclude  oral  evidence,  ?>. 
to  refresh  memory  of  witness,  176.     See  Witness. 
exempt  from  stamp  what,  233  et  seq.     See  Stamp. 

waiving  warranty  in  marine  policy,  exempt,  268,  429. 
as  to  jiarticular  average  in  marine  policy,  efiect  of,  449e-/. 
what  sufficient  Avithin  Stat,  of  Frauds,  s.  ^..-Sl-i  et  seq.     See  Frauds, 
Statute  of. 
S.  of  G.  Act,  1893,  s.  ■1...5oI  et  seq.     See  Sale 
of  Goods  Act.  1893. 
must  be  made  before  action  brought,  533. 

^lEMOKANDUM  OF  ASSOCIATION, 

of  joint  stock  company,  1090.     See  Joitd  Stock  Compamj. 
may  now  sometimes  be  varied,  id. 
variance  between,  and  prospectus,  1108. 

MERCANTILE  LAW  AMENDMENT  ACT,  1856. 
19  &  20  V.  c  97.     See  Table  or  Statutes. 

MERCHANT, 

oral  evidence  admissible  to  show  sense  of  contracts  by,  21. 

3[ERCHANT  SHIPPING  ACT,  1894, 
Stat.  57  &  58  V.  c.  GO, 

provisions  of,  relating  to  sliijjping  documents,  130. 

to  register  of  births,  deaths,  and  marriages,  128,  129. 

insurance,  424. 

to  lien  of  shipowner,  471. 

to  liability  of  shipowner,  474,  475,  787. 

when  ])ilotage  is  compulsory,  784. 

regarding  navigation  of  ships,  782  et  seq. 

]\rERCIIANT  SHIPPING  DOCUMENTS, 

how  proved,  130. 
effect  of,  218,  219. 

MERGER, 

of  simple  contract  in  specialty,  when  it  lakes  place,  692. 

rent  does  not  merge  in  bond.  (i93. 
none  of  estate,  where  none  in  equity.  J.  Act,  1873,  s.  25  (4)... 1008. 

MESNE  PROFITS, 

action  Jor,  945  el  seq.     See  Trespass. 
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METKMl'Ol.ri'AN   I'OlJCi:.     See  Co»«(a6/e. 
:\I1I)\\I\ES  ACT,  19U2,  2  E.  7.  c.  17... .Ml, 

MINK, 

oral  cviflriici!  iidmiaaibltj  to  (•xpluiii  U^vmt^  in  iniiiiiij,'  Iciisr,  'I'l. 

uwiiLT  i)f  I'ue  presumed  to  be  entitled  to  miiicrala,  its. 

recovery  in  trover  for  lend  dug  out  of,  no  presumption  of  right  to 

mine,  'ul. 
:in.swir8  of  tciiiinta  of  manor,  evidence  of  lord's  right  to,  150. 
working  part  of,  evidence  of  possession  of  wliole,  8G,  1)35. 
certificiite  of  transfer  of  shares  in,  exempt  from  convcvance  stamp, 

252. 
cost-book,  stiuap  on  note  authori.sing  transfer  of  shares  in.  275. 
share  in,  when  interest  in  land,  within  tlie  Stat,  of  Frands,  s.  I. ..314. 
mining  lease,  tenant  liable  for  use  and  occupation  under,  340. 
open,  it  is  not  waste  for  the  tenant  to  work,  345. 
action  for  trespass  in,  may  lie  maintained  by  copyhobbT,  iCiO. 
title  to  ore,  &c.,  in  trover  againsi  wrongdoer,  'Mu. 
jjosaession  of  surface,  when  primn  farie  possession  of.  1072. 
discontinuance  of  possession  of.  within  Stat,  of  liimitations,  /»'. 

MIN'UTK-JJOOK, 

of  clerk  of  peace  not  evidence  to  prove  indiotmeut  preferred,  108. 
of  sessions,  not  evidence  of  names  of  justices  attending  at  trial,  id. 
when  no  record,  evidence  of  liearing  of  appeal,  id. 
of  inferior  courts  when  evidence,  117. 

joint  stock  company's,  when  admissibh;  in  evidence  under  the  Com- 
panies Act.  18(52...  1097. 
under  slat.  S  &  ;i  V.  c.  10...  112:1,  1121. 

:\1ISC0NDUI'T, 

of  arbitrator,  in  general  no  defence  to  action  on  award,  409. 
of  solicitor,  liow  far  defence  to  action  on  bill,  507,  508.    See  Solicitor. 
of  servant.  g(jod  ground  for  dismissal,  517.     See  Servant. 
dismissal  for,  must  be  specially  i)leaded,  520. 

MlSDELIVEllY, 

of  goods  by  carrier,  is  a  eonversi(jn,  (J48.     See  Carrier. 

MISDEMEAXUUR, 

when  constable  may  arrest  on  suspicion  of,  1135.     Sec  Constable. 

MISDESCRIPTION, 

a  defence  in  actions  on  contracts  of  sale  of  real  property,  32t)  cl  seq. 
See  Vendor. 

MISDIRECTION, 

cannot  be  comphiined  of,  on  p(»int  waived  at  Nisi  Prius,  278,  279. 
exception  for,  under  the  J.  Acts,  2!(0. 

MISJOINDER, 

of  parties  does  uot  defeat  action,  89,  90. 

may  be  amended  at  trial,  90.     See  Practice  at  Trial. 

MISKKPIMOSKNTATION.     Hue  Deceit ;  Fraud. 

upon  which  another  has  acted  to  his  prejudice,  when  an  esto]ipel.  70. 
a  defence  in  actions  on  contract  of  sale  of  real  property,  320  el  teq. 

See  Vendor. 
when  a  defence    in   actions   on  policies   of  insurance,  449^  et  seq.. 
452,  450.     See  Insurance. 
It. — VOL.  II.  z  z 
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MISKEl'EESENTATION— covi^mMcd. 

a  defence    in    action  on  breach  of    promise  of  marriage,  497.     See 

Marriage. 
defence  of  fraudulent,  663.     See  Fraud. 
action  for  fraudulent,  843.     See  Deceit. 

against  company  inducing  plaiutiti'  to  take  shares,  1113.     See 
Joint  btoch  Company. 
innocent,  affords  no  ground  of  action  fur  damages,  843,  844. 
only  for  setting  aside  contract  based  thereon,  614,  844. 
with  return  of  money  paid  and  an  indemnity,  8i4. 
wlien  a  defence  to  calls  in  a  company,  if  fraudulent,  1107.     See  Joint 
Stock  Company. 

MISTAKE, 

evidence  of,  when  admissible,  21. 

cannot  be  set  up  in  action  on  contract  except  by  way  of  claim  for 

rectification,  id. 
in  particulars  of  demand,  87. 

witness  sworn  by,  cannot  be  cross-examined,  181. 
of  English  law  does  not  invalidate  foreign  judgment,  209. 
in  bill  of  exchange,  may  be  corrected  without  fresh  stamp,  244. 
of  arbitrator,  no  defence  in  action  on  award,  499. 
in  solicitor's  bill,  505. 
money  paid  under  mistake  of  law,  irrecoverable,  610,  611. 

aliter,  under  mistake  of  fact,  611. 
in  arrest,  furnishes  no  ground  of  action  for  malicious  arrest,  890. 
in  notice  to  quit,  effect  of,  1021. 

MODUS, 

proved  by  reputation,  48. 

collateral  facts,  when  evidence  to  disprove,  84. 

MONEY. 

payment  of,  into  court,  li,  75.     See  Fayment  of  Money  into  Court. 
thing  received  as,  may  be  treated  and  recovered  as  such,  601. 
in  what  kind  of,  a  tender  must  be  made,  710,  711.     See  Tender. 
must  be  produced  where  tendered,  711.     See  Tender. 
trover  maintainable  for,  949,  962. 

wl:en  in  case  of  theft,  964. 
so  also  detinui'.  in  case  of  specific  coins,  995. 

MONEY  CLAIMS. 

in  action  by  payee  against  acceptor,  369. 

by  indorsee  against  acceptor,  acceptance  of  bill,  evidence  only 
where  there  is  privity,  375. 
and  only  between  immediate  pari  ies,  /(/. 
by  indorsee  against  indorsiT,  indorsement  when  evidence  under, 

393. 
by  payee  against  maker  ni'  |ir(inii.ssory  note  when,  415. 

MONEY  HAD  AND  KECKlVEl).  ACTION  FOK, 

may  be  brought  to  recover  deposit  on  sale  of  land,  330. 
])ill  of  excliaiige,  when  evidence  in,  ".(P.t,  375. 
plaintifi's  i)ro(il",  601. 
reeeijil  nf  money,  /'/. 

will  iiii(  lie  fur  stock  or  fur  notes  unless  received  as  money,  id. 

when  money  allowed  in  account,  may  be  treated  as,  602. 

agent  for  sale  not  duly  accounting  assumed  lu  lia\e  receivc'd 
money  for  goods,  id. 

some  particular  sum  must  be  proved,  id. 
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JIONKY  HAD  AND  IIECEIVKU,  ACTION'  VOii-rontimod. 
ruCL-ipt  by  tlic  dtfciHlunf,  Inr  tin'  jiluintiff,  Wl. 
mere  bearer  of  niniicy  nut  liable,  iil. 

iior  ii^^eiit,  \vli(j  luis  paid  uvi-r  without  iiutice,  /(/. 

piiBhin;,'  iu  accijuiit,  without  new  credit,  not  i)aymeiit,  /</. 
i»f  deiwait,  on  sale  of  real  property,  '6'M,  3:il,  /«/.     Sec  Vemlor. 
money  paid  to  stakeholder  by  consent,  must  bo  recovered  from 

liim,  602. 
decision  of  umjtire  of  race  conclusive,  /*/. 

unless  his  jurisdietion  did  not  arise,  id.,  (iOo. 
C.  cannot  sue  J5.  on  contract  between  A.  ami  B.,  (lOlf. 
ageut  cannot  set  up  jus  tertii  aj^ainst  princii>al,  /(/. 

rcccivinj,'  money  from  princii)al  for  third  l>arty,  liable  to 
principal  alon(,',  (JO-i. 
until  he  has  entered  into  biudin;;  ungugement  to  hold 
for  third  jiarty,  id. 
profits  made  by,  belong  to  principal,  608. 
so  in  case  of  promoter  of  company,  id. 

director  liable  for  consideration  received  from  pnj- 
moter,  id. 
but  not  for  profit  on  sale  to  company,  iil. 
but  they  cannot  be  followed,  id. 
same  principle  applies  to  a  partner,  004. 
mouey  received  from  agent  under  binding  contract,  cannot  in 

general  be  recovered  by  principal,  id. 
where  agent  can  recover  money  from  person  to  whom  remitted  by 

mistake,  id. 
banker  who  has  received  money  from  acceptor  to  pay  bill,  not 

liable  to  holder,  id. 
solicitor's  clerk  receiving  money  due  to  client,  not  liabh'  to  him,  /'/. 
husband  may  recover  money  given  or  lent  by  wife,  id. 
principal   cannot    generally    recover    money   received    by   sub- 
agi'nt,  GOri. 
London  agent  not  liable  to  country  solicitor's  client,  id. 
sometimes  authority  to  appoint  sub-agent  in  privity  with 
principal,  id. 
principal  may  recover  goods  by  reason  of  his  property,  id. 
as  to  right  to  follow  money,  id. 

tenant  in  common  receiving  rent  as  sole  owner,  (IOO. 
trustee,  when  liable.  /(/. 
failure  or  want  of  consideration,  /</. 
(h'fective  annuity,  id. 

may  be  total  failure  of  jiart  only  of  consideration,  id. 
where  contract  entke  and  consideration  has  only  partially  failed, 
action  does  not  lie,  UOG. 
as  where  completion  impossible  from  unforiseen  event,  /'/. 
bill  or  bonds  invalid  or  forged,  607. 
deposit  on  shares  in  projected  company,  id. 
tontine  abandoned,  id. 
money  paid  by  vendee  of  shares  to  broker  cannot  be  recovered 

from  vendor,  though  the  shares  are  worthless.  60S. 
mouey  paid  for  price  of  i)atent  right,  jjlaintirt"  knew  ncjt  to  exist,  id. 
bastard  child,  deceased,  id. 
to  be  applied  for  particular  purpose,  which  is  not  done, 
609. 
conduct  money  with  xuhpcend  may  be  recovered  back.  iil. 
in  eases  of  forgery,  id.     See  For(j<ry. 

money  paid  undc^r  mistake  or  ignorance  of  facts  of  law,  610. 
if  under  mistake  of  law,  cannot  be  recovered,  /(/.,  61 1 
secua,  under  mistake  of  fact,  611. 

even  though  position  of  parties  altered,  id. 
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MONEY  HAD  AND  ilEOEIYED,  ACTION  YO'R—mnllnucl. 

money  paid  uudt-r  mistake  or  iguorauce  of  faets  of  law — rontinunl. 
dei'Liulaiit  must  fiive  notice  of  mistake  and  demand  money,  (.ill. 
where  facts  known,  iDcrson  who  could  have  resisted  payment, 

cannot  recover,  /(/. 
sometimes  recoverable  in  eases  of  common  mistake,  612. 
money  received  bond  fide,  and  paid  over,  when  recoverable,  id. 
over-value  of  articles  sold  without  fraud  not  recoverable,  612. 
irror  in  weighing,  id. 
rent  paid  to  wrong  landlord,  id. 
money  obtained  by  fraud,  duress,  &c.,  61:?. 

plaintiff  can  only  rescind,  when  he  can  remit  defendant  to  former 
state,  id. 
in  case  of  shareholder,  id.,  1113. 
distinction  between  rescission  of  contract  on  ground  of  fraud  and 

for  failure  of  consideration,  614. 
exorbitant  sum  paid  to  redeem  goods,  id. 
money  extorted  by  public  oflicers,  614. 
mortgagee  making  claim  to  Avhich  he  is  not  entitled,  id. 
sherifl' obtaining  payment  by  wrongful  seizure,  615. 
solicitor  illegally  detaining  deeds,  /'/. 

personal  duress  avoids  payment  made  under  its  inHuence,  /'/. 
not  recoverable  when  paid  under  agreement,  i<l. 

nor  where  question  of  title  to  land  involved,  id. 

nor   where    money   is    paid   without   i^rejudiee,   on    action 

brought,  id. 
nor  recovered  by  legal  process,  though  in  fact  not  due,  id. 
recoverable  where   party  obtaining   payment  was   not 

acting  bond  fide,  id.,  616. 
or  when  payment  was  under  compulsion  of  colourable 
legal  process,  (il6. 
against  oflBeer  de  facto,  id. 
fees  wrongfully  received  by  usuriicr  nf  dfBce,  or  detained  by 

corporation,  may  be  recovered,  id. 
aliter,  if  profits  are  only  casual,  id. 
on  waiver  of  tort,  /(/. 

wrongful  recedpt  of  proceeds  of  goods  sold,  id. 

or  of  stock  sold  under  forged  power  of  attorney,  id.,  617. 
or  of  plaintiff's  cheque  or  post-office  order,  /'/. 
proceeds  of  gxxxls  cannot  be  recovered  after  a  judgment  for  tlieir 
conversion,  617. 
where  act  ambiguous  waiver  of  tort  may  be'quest  ion  of  fact,  /'/. 
money  paid  on  conviction  which  has  been  quaslu'd,  id. 
money  stolen  by  defendant  from  i)lain1ifl',  id. 
in  eases  of  wagering  contracts,  id. 
Stat.  S  &  9  Y.  c.  lO'.i,  id. 

action  cannot  be  brought  to  recover  wager,  id. 
but  may  be  brought  to  recover  back  deposit,  id...  6l!S. 
if  claimed  before  payment  over,  id. 
as  to  recovering  back  of  "  cover,"  on  stock  transactions, 
618. 
Stat.  00  &  56  Y.  c.  1)...591,  id. 

l)rincipal  mav  sue  betting  agent  for  bets  made,  won,  and  received 
for  liim,  6KS. 
liuf  mil  fur  damages  for  nol  making  Ijets,  id. 
in  (\-is(H  nf  illegal  contracts,  id. 

no  distinction  between  mala  prohibita,  and  ni'da  in  se.  id. 
recoverable  wliere  contract   executory,   tiiough  parties    in   iiari 

delicto,  id. 
so  from  stakeliulder,  after  event  ascertained,  if  nmney  n<il  jiaid 
over,  or  after  notice  not  to  pay,  id. 
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money  recoverable  on  execuleil  contract,  if  imrti<,H  not  in  pari 
delicto,  <;1H. 
piiiil  to  iiiiliice  creditor  to  acci-pt  compoHition,  /(/. 
not   reC4iV(  rill  lie  wliere   (Contract  executed,  mid    parties   in  pari 
delicto,  I'll'.). 
as  for  muiicy  paid, — 

tn  indoiuiiify  surely  for  good  behaviour,  /</. 
(ir  for  prisoner  in  criminal  ease,  /'/. 
or  to  eomproinisc  iiniseeutioii,  iil. 
not  to  opjiose  di.scJKiri;!'  of  bankrupt,  /<'. 
to  agent  for  iirerainius  on   illegal  and  void  insurance 
jioliey,  /'/. 
unless  insurance  agent  was  fraudulent,  i<L 
partial  execution  of  the  contract  prevents  recovery,  iil. 
recoverable  from  agent  who  cannot  set  up  the  illegality,  /(/. 
(litter,  if  agent  p<irticepx  criininii>,  id. 
money  due  on  transfer  of  debt  by  and  hctween  tluco  parties,  id. 
eijuitable  assignment  of  dobt,  '2\2,  id. 
assignment  of  all  grantor's  future  hook  delits  is  good,  G20. 

sulijeet  to  lien  or  set-oft",  ///. 
assignee  may  sue;  under  J.  Act,  1^!7!],  s.  2.1  (<!),  ;W7,  308,  /(/. 

wlien  section  applies,  (t2(),  (!21.     i^ca  Judicature  Act",  1873, 
1875. 
in  case  of  partnership  on  division  of  profits,  not  recoverable  in 
this  action,  C>2^. 
now  lies  for  overplus  after  distress,  G15,  808. 
interest  not  recoverable  on,  t)'22.     See  Interei't  of  Mmiey. 

.^lONKY-LENDERS  ACT,  IDOn  Oi:!  &  <;i  V.  e.  r.l). 

in  action  for  monev  lent  bv  moncv-lendfr,  court  uiav  relieve,  s.  1  (1), 

mo. 

where  transaction  harsh  and  unconscionable,  id. 
or  is  such  that  a  Court  of  Equity  would  give  relief,  id. 
so  in  action  for  enforcement  of  a  security,  /'/. 
court  may  reopen  .settled  account,  /'/. 
set  aside  and  alli'r  security,  id. 
where  parted  with,  order  indemnity,  /</. 
eoiirl  may  give  relief  at  instance  of  borrower,  s.  I  (2),  id.,  (iOl. 
relief  may  be  given,  although  formerly  no  eqiiitalile  icliif,  /(/. 
where  contract  "harsh  and  unconscionable,"  tiOl. 
interest  excessive  having  regard  to  risk,  &c.,  id. 
loan  payable  by  instalments,  with  default  clause  not  iinderstond 

by  borrower,  id. 
8CCU8,  where  understood  by,  intelligent  man  of  business,  id. 

in  such  case  no  rate  of  interest  in  general  excessive,  id. 
burthen  of  showing  excessive  interest  not  liarsh  and  unconscion- 
able, is  on  lender,  id. 
account  reopened  must  bo  relevant  to  transaction,  id. 
money-lender,  must  rt'gister  himself  in  his  own  or  usual  trad(>   name 
'  (s.  G,  a),  GG'J. 

witli  the  addresses  at  which  lie  carries  on  business,  id. 
earrv  on   business  in  such  name  and   at  such    addresses   only 

(s.  G,  h).  id. 
shall    not    contract    as    money-lender,   except    in    siieli    name 

(s.  G,  c),  id. 
registration  lasts  for  3  years  and  is  renewable  (s.  3  (2)),  /</. 
agreement  fir  security  by  unregistered  money-lender  is  void.  id. 
detinition  of  "money-lender"  (s.  G),  id. 
exceptions,  60(t",  Gill. 
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MONEY-LENDERS  ACT,  1900  (03  &  Gi  V.  c.  :A)—rcmi!rined. 
definition  of  "money-lender" — continued. 
he  cannot  recover  money  lent,  669. 

borrower  can  obtain  return  of  securities  on  payment  of  loan,  id. 
except  perhaps  in  action  of  trover  or  detinue,  /(/. 

MONEY  LENT,  ACTION  FOE, 

evidence  of  loan,  598. 

promissory  note  evidence  of,  id. 

mere  proof  of  payment  of  money  insufBcient.  without  something 
from  which  loan  can  be  inferred,  id. 

advance  of  money  by  parent  to  child,  evidence  of  gift,  id. 

by  transfer  of  stock,  id. 

I  O  U  whether  evidence  of,  id. 

)nay  be  recovered  though  security  taken  and  not  returned,  id. 

debentures  void  for  want  of  stamp,  evidence  of,  id.,  591*. 
but  not  jiromissory  note  stamped  as  receipt,  599. 

loan  to  wife  for  necessaries,  Mhen  recoverable  from  husband,  id. 

princij^al  liable  for  loan  applied  in  his  business  by  borrowing 
agent,  id. 

authority  of  member  of  a  partnership  to  bind  firm  for,  id. 

loan  secured  by  mortgage  recoverable,  id. 

loan  merged  in  liiglicr  security  a,  defence,  id. 
wliat  amounts  to  merger,  id.,  092. 

pawnbroker  may  recover  balance  due  althougli  s]iceial  ticket,  000. 

money  at  banker's  on  ordinary  banking  account  is  money  lent,  id. 

where  banker  liable  for,  by  receipt  of  notes,  id. 
interest  not  recoverable,  at  common  law,  on,  620. 
relief  given  in,  by  money-lender,  against  excessive  interest,  &c.,  600, 

601.     See  Money  Lenders  Act,  l!»bo. 
for  illegal  purposes  not  recoverable,  667. 

nor  for  deposit  on  wager  in  which  lender  interested,  618. 
to  corporate  bodies  for  purposes  tdtra  vires,  669 
infant  not  liable  for,  luiless  laid  out  in  necessaries,  599,  675. 

MONEY  PAID,  ACTION  FOR, 

plaintiff's  proofs,  590. 
l»ayment  of  the  money,  id. 

must  be  proved  as  a  fact,  id. 

security,  bill,  note,  or  stock,  not  money,  id. 

imless  agreed  to  be  taken  as  such,  id.,  591. 

])roof  that  the  money  was  ]dain)iff's,  id. 
defendant's  request,  id. 

subsequent  assent,  evidence  of,  id. 
bet  ])aid  by  agent  at,  is  not  now  recoverable,  id. 
stockbroker  may  recover  price  nl'  bank  shares  bought  under  void 
contract,  id. 

but  only  if  prineijial  knew  of  eu.slom,  id. 
brokers  cannot  sue  tlieir  |)rinei])als  for  money  paid,  592. 
contra  by  custom,  as  of  Stock  Exchange,  id. 

immaterial,  wlietlier  ]>rinei)ial  knew  of  usage,  id. 

or  that  sliares  could  not  be  transferred,  /'/. 
so  by  custom,  iirinei]ial  lial)l('  to  re]iay  call  to  broker,  id. 
broker  may  close  account   in  dil'ault  of  jiayment,  and  recover 
balance,  id. 

this  may  be  done  by  sale  and  i(]iurc]iase,  id. 

and  imnndiately  if  iirineipai  die  or  is  insolvent,  id. 
jialiility  of  iirincijial  where  broker  insolvent,  578,  iil. 

of  brolxcr,  wlieii  lie  sells  contrary  to  custom  or  agrei'ment,  592. 
implied  agreement  for  indemnity  between  lessee  ;ind  assignee,  59;i. 

damages  are  actual  loss  sustained,  /(/. 
when  costs  assignee  has  incurred  are  recoverable,  id. 
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ili'fcii(laiil's  request  — riDiliiiiu'd. 

iU'irt^'af,'ee  by  demi.so,  not  liiibleto  iuJemiiify  oritjinHl  lessco,  593. 
'lub  Irustces  of  IciiHeliuld  jiremiscs,  not  entilleil  (o  indemnify, /(/. 
jiaymciit  iinilcr  lefriil  oliliKiilion,  /(/. 
Hurety  iif^iiinHf  |irinci]);il,  i<l. 
executor  ajjaiiiHt  iei^iit<;o  for  Icj^acy  lUity,  7>\)l. 
Buri'ty  a;;ainHt.  co-,suret,y,  id. 

co-surety  may  jiay  money  wKlinut  (l<niati<l.  and  huo  for 
contribution,  ifl. 
flliiire  pnynble,  /(/. 
entitled  to  benefit  of  seeuritios,  co-surety  liad  taken,  id. 
division    eontinucd   till   payment  or   security  cx- 

bausted,  id. 
true  nature  of  transaction  is  to  bo  considered,  id. 
in  case  of  parties  to  bill  or  note,  594,  5i)5. 
survivor  of  two,  jointly  liable,  payint;  money,  may  sue  executor 

of  deceased,  59;"). 
partner  lending  anotlier  money  to  contribute  to  joint  capital,  id. 
payini:;  joint  note  for  partnorsbip  purposes  may  sue  tbo 
others,  /''. 
contribution  accordinji;  to  number  of  solvent  partners,  id. 
material  benetit  from  A.'s  outlay  does  not  entitle  iiim  to  con- 
tribution, id. 
tenant  in  common  cannot  in  general  sue  ('o-tenaiit  for  share 
of  repairs,  i<l. 
no  contribution  wher(r  act  for  which  expens<'  incurred  bvplaintiff 

is  iih-ai. ;,/. 

unless  jilaint  iff  unaware  of  illegality,  id. 
trustee  must  contribute  to  co-trustee  in  resjiect  of  unmitliorised 
investment,  /'/. 
on  his  death  executors  liable,  id. 
when  director  may  recover  capital  repaid  shareholders,  id. 
indemnity  to  trustees  carrying  on  joint  business,  iil.,  .lOG. 

riglit  may  be  subrogated  to  ])erson  injured,  ."iiXi. 
notice  to  i)arty  by  whom  indemnity  given,  unnecessary,  i)Oi'>. 
cestui  qui'  trust  must  [irove  payment  was  occasioned  by  breach  of 

trust  of  trustee,  i<l. 
when  costs  of  action  against  plaintitf  are  recoverable,  id. 
defendant  must  be  primarily  liable,  or  i)laintiff  must  have  incurred 

liability  at  Ids  request,  /(/. 
owner  of  goods  seized  for  another's  debt  may  recover,  id. 
as  tenant  paying  rates,  &c.,  for  landlord,  /''. 
or  lauillord  [)aying  teiiaiifs  taxes,  iii. 
but  no  contribution  unless  a  eomnion  obligation,  id..  ^)[n. 
husband  liable  to  third  party  for  funeral  expenses  of  wife,  ."i'.iy. 
agreemcuit  with  pIainti<i"to  [lay  to  tiiird  party  not  sufficient,  id. 
transferor  paying  calls  on  sliarea  whore  transfer  is  not  registered, 

id. 
accommodation  acceptor  defending  action  at  request  of  drawer,  id. 
indorser  of  bill  wiio  has  been  sued  and  paid  the  amount,  iil. 

cannot  recover  costs  of  former  action,  id. 
person  paying  bill  for  honour  can  recover,  o84. 

but  must  prove  noting  or  protest  before  payment,  id. 
party  taking  up  award  directing  each    party  to  jiay  half  the 

expense,  r)97. 
lies  for  money  supplied  to  master  of  <lefcndant's  ship  for  neees- 
saries,  i<l. 
l)ut  only  where  the  necessity  is  pressing,  id..  ."i9N'. 
liv  carrier  who  has  paid  for  goods  wrongly  delivereil  to  defendant. 
"  59S. 
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defendant's  request—  rwi^m^er/. 

not  wliere  money  is  paid  in  consequence  of  party's  own  neglect, 

&c.,  598. 
infant  liable  for,  expended  for  him  in  necessaries,  675. 

MONTH, 

whether  lunar  or  calendar,  question  forjudge,  IS. 
is  calendar,  in  bill  of  exchange,  361. 

and  prima  facte  so  in  contract  of  sale  of  goods  (S.  of  6,  Act. 
1S;)3,  s.  10  (2)),  522. 
is  in  general  lunar  in  case  of  notice  to  quit,  1016. 
number  of  days  in,  noticed  judicially,  82. 
how  rei'lvoned,  after  service  of  solicitor's  bill,  .")fl."i. 
for  limitation  of  action,  1140. 
in  notice  of  action,  1145. 

MONUMENTS, 

inscriptions  on,  may  be  proved  by  oral  evidence,  2. 

evidence  ion  questions  of  pedigree,  4.^).     See  Hearsay. 

"MORE  OR  LESS." 

not  explainiible  by  oral  evidence,  25. 
meaning  of  the  words,  539. 

MORTGAGE, 

stamp  on,  262.     See  Stamp. 

to  building  society,  endorsement  of  repayment  on  (le(  d  operates  as 
reconveyance,  1050. 

MORTGAGEE, 

of  ship,  not  liable  for  repairs,  586. 

liable  as  assignee  of  lease,  in  covenant,  before  entry.  728. 

by  demise,  not  liable  to  indemnify  original  lessee,  591!. 

cannot  bring  trespass  before  entry,  931. 
evidence  in  action  for  recovery  of  land  by,  1057. 
demand  of  jiossession  unnecessary,  /(/. 
notice  to  qnit,  wlien  necessary,  /</. 
notice  to  tenant  in  possession,  wlien  sufficient  to  create  tenancv, 

■Id.,  1058. 
as  to  estoppel  of  mortgagee  against  tenants  of  mortgagor,  1058. 
what  amounts  to  re-demise  to  mortgagor,  /*/. 
(■onstrnetion    of  mortira^-e  deeds  creating  a  tennncv,  !d.,  1083, 

1(),S4. 
when  (liird  person  in  possession  by  title  prior  to  mortgage,  1058. 
wlien  mortgagee  of  turnpike  tolls  can  recov<'r  in  ejectment,  1059. 

railway  tolls,  /*/. 
etlect  of  Statute  of  Limitations  on   riglit   of  cntrv,   l(tt;4.   1075, 

1076.     i^w  Entry,  Riijht  of . 
may  bring  ejectment  witliin  12  yinrs  of  ]i;irt  ]inyni(iil  of  ]niiici]ial 
or  interest,  id. 
whin  bniind  by  lease  of  mortgagor,  lO.^S. 

may  enforce  lease  by  mortgagor  after  notice  to  tenant,  /(/.,  1059. 
estate  of,  ve'sts  in  his  legal  jiersnnii]  representative,  notwithstanding 

any  devise,  lOtiO. 
jiayment  to,  when   evidence  unih-r  denial  of  rent   lieing  in  arrear,  in 

replevin,  lOS*!. 
notice  not  necessary  to  perfect  title  of  equitable,  of  shares,  ]09'.>. 
but  may  preclude  lien  of  company  under  articles,  id. 
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MORTOAnOK. 

cmiUl  not  compel  mnrffriifrci'  to  iimdnoc  title  dofdH  witlimit  iiiiyniciit 

of  principal,  intercHt,  and  coats.  l.l.S. 
altcrcil  as  refxarda  mort<,'aj,'08  made  after  Dec.  I^lst,  1881,  /(/. 
power  of,  to  leaHc,  1050. 

wlnii,  iiiiiy  under  J.  Act.  187:1,  s.  'J.')  (:")).  sne  in  his  own  name,  in 
certain  cjihcs,  'iWl . 

iMUSIC.     Seo  Nuimnce. 

MTTTUAL  ACCOUNTS, 

effect  of,  in  rcBpect  to  Statute  of  Limitations.  002. 

:MU'rL^\li  CRKDIT.     Ses  J/»/tco<a)e  ylc/.  lS7."i. 

principle  now  applies  1o  iii.solvent  ciim])any  in  liquidation.  1  1  !•_'. 

and  til  ;nlniinisti;itinn  liv  conrt,  of  deceased  insolvent.  llt]2. 


NAME, 

variance  in,  in  actions  on  bills  of  exclian<^e.  :>.)8. 
d«!fendant  may  he  sniid  by  name  in  which  ho  executed  bond,  l'\?>. 
or  liy  his  real,  id. 
wronj,',  eflfect  of  puhlishing  banns  in,  1040,  1041. 

of  obtaining    licence   or  registrar's  certificate  in, 
iOil. 

NAVY  OFFICE, 

register  of,  evidence  of  death  of  sailor,  212. 

NKCESSAETES, 

liability  of  liushand  for,  supplied  to  wife,  563  et  Keq.     Seo  TT  ife. 
for  money  lent  to  wife  tf)  procure,  599. 
of  infant  for  money  lent  him  to  procure,  id. 
what  are  accounted  such  for  infant.  f!7:«.     See  Infant. 
lunatic  liable  for,  ()77. 
so  person  in  state  of  intoxication,  id. 
shipowner  lial)le  for,  supplied  to  ship.  58(1. 

NECESSITY, 

right  of  way  by,  82G.     See  Way. 

NEfiATlVE. 

not  in  general  required  to  bo  jjroved,  94. 

unless  presumption  of  law  is  in  favour  of  affirmative,  /''. 
covenant,  application  ol'  clause  of  re-entry  to,  1025. 

NKC;  LICENCE, 

master  liable  for  negligence  of  servant.  774.  sol,  SOL 

but  not  for  wilful  or  malicious  act.  774. 
must  be  jiroved  by  plaintiff.  '.(4.  95,  777  et  fc.ci. 
of  shiji's  crew,  no  breach  of  warranty  of  seaworthiness,  432. 

when   loss   by   perils  of  th(!   sea  occasioned  by,  is  wiihin  the 
policy,  435. 
of  shipowner,  may  prevent  act  of  barratry  from  coming  within  the 

policy,  441. 
of  solicitor,  when  a  defence  to  action  on  his  bill.  507.     See  Solicitor. 
action  against  solicitor  for.  509.     See  SoJicitor. 
in  performance  of  work  and  labour,  when  a  defcnci\  589. 
may  i)revent  jtartv  paving  monev  on  foiged  inslrunuMils  from  recover- 
ing it,  t;09.  r>io'. 
of  innkeeper.  ()5tj.     See  Iimheeper. 

where  exonerated  by  negligence  of  guest,  id. 
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master  not  liable  to  visitor  for  servant's  neeligence,  764. 
action  for,  774. 
definition  of,  id. 

only  arises  wliere  absence  of  care,  wLicb  there  is  a  rlntv  to  take, 
id. 
action  for  negligent  driving  of  carriages,  and  railway  trains,  id. 
negligence  of  defendant,  id. 

master  liable  for  negligent  act  of  servant  in  course  of  employ,  id. 
but  not  for  bis  wilful  act,  id. 

nor  when  not  in  course  of  employ,  id.,  775. 
nor  for  act  of  another  jierson  authorised  by  sor\'nnt  to 
act,  id,. 
where  person  not  partv  to  contract  of  carriage  can  sue,  G52.  GilS. 

id. 
liability  of  owners  of  waggons,  stable-keepers,  and  stage-coacli 

proprietors,  770. 
hirer  of  carriage,  when  liable  for  negligence  of  driver,  id. 
servant  using  his  own  carriage  and  horse,  on  his  master's  busi- 
ness, master  is  liable,  id. 
where  A. 's  servant  is  lent  to  B.,  B.  is  liable  for  liis  negligence,  id. 
liability  of  metropolitan  cab  proprietor,  id.,  771. 
proof  of  negligence,  771. 

in  case  of  accident  on  railway,  id. 

plaintiif  must  sliow  what  it  is,  id. 
when  accident  'prima  fade  evidence  of  negligence,  /(/. 
rails  damaged  by  extraordinary  floods,  id. 
carriage  rimning  oif  rails  from  unexplained  cause,  id. 
collisions  between  trains  of  same  company,  id. 
carriages   breaking   down,   a    ]>resumption   of    unskilfulness   or 
insufficiency,  778. 
so  if  overloaded,  id. 
carrier  of  passengers  is  only  bound  to  use  tin;  utmost  skill,  and 
not  to  provide  roadwortliy  carriage,  id. 
but  liable  for  the  negligence  of  the  contractors  employed  by 

him  to  construct  the  carriage,  id. 
so  in  case  of  jobmaster  letting  carriage,  id. 
where  plaiutifl' driven  l)y  defendant  gratuitously,  /(/. 
default  by  railway  company  in  i)roviding  communication  witli 

guard,  778. 
for  injury  merely  accidental,  no  aelion  lies.  77S. 
law  of  the  road,  779. 

disobedience  to,  cvidiMice  againsi  drivei',  id. 
carriage  includes  a  bicycle.  &e.,  for  this  law,  id. 
in  case  of  foot  jjasscnigers,  id. 
degree  of  skill  and  judgment  wiiicli  a  s(>rvant  should  jmssess,  id. 
negligence  of  driver,  in  not  informing  jiassengers  of  danger,  id. 
degree  of  contributory  negligence  of  plaintiff  that  will  ])reveiit 

him  from  recovering,  id.,  780. 
negligence  of  driver  of  carriage  inwliich  plantiff  is,  780.781. 
whether  negligence  of  plaintiff  a  defence,  when  aelion  on  eon- 
tract,  78L 
negligence  of  infant  plaintiff,  id. 

of  person  in  charge  of  y<iung  cliild,  id. 
obligation  to  carry  post-office  servants  with  due  care,  id. 
no  defence  that  injury  was  owing  to  contributory  wrong  of  ihinl 

person,  id. 
successive  actions  lie  for  personal  injury  and  oilier  ilamage.  782. 
damages,  id. 

rule  incase  of  personal  injury,  id. 

insurance  against  accidents  not  to  be  taken  into  account,  /(/ 
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actimi   iur  iiej.'li.Lr<:i>l   tlrivin^'  nf  c.iniiii^cH,  iiiul   railwMV   tniins — run- 

lillHill. 

(Iiimap;f8    continued. 

lu-rvniiH  shock  i'rom  fii^lil  willioul  im]iu(t.  ciiUHiiig  pliyHiciil 

iiijuiy,  not  ton  rfmotc,  782. 
iKiin"  ill  case  iif  servant  bciiijr  killed  <>n  the  spot.  id. 
bailee  of  j^oods  lost  can  recover,  altliouirh  under  no  liability 
over,  /(/. 
action  for  neglijrent  naviL^ation  of  shijis,  id. 

provisions  of  I\I.  Ship.  .\et,  181)1,  as  to,  id.,  78:'.. 

"ship"  includes  all  vessels  not  propelled  by  oars,  78H. 
what  is  and  what  is  not,  iv,  784. 
who  is  iierson  in  charge  of,  id. 
oonsi^quencc  of  non-observance  of  rules  under,  78:^. 
no(l(fence  tliat  infringement  did  not  contribute  to  collision. 
id. 
unless  it  could  not  possibly  have  done  so,  id. 

or  it  was  the  only  reasonable  manoeuvre.  Id. 
principle   does   not   extend   to   the   breacli  of  'I'liames 
navigation  rules,  /''.,  784. 
owner  not  liable  wlien  King's  oflicir  in  command.  7Sl. 
as  to  liabiliiy  of  \\.'S\.  shijis  of  war  f.i  damage,  id. 
owner  not  lial.le  for    negligence  of  pilot,  where   pilotage   com- 
pulsory. 17."),  id, 
but  he  must  sh<iw  that  there  has  been    no  default  of  his 
servants  conducive  to  the  damage,  id. 
respective  duties  of  jiilot,  and  master  and  crew.  id. 
non-liability  ajiplies  througliout  pilotage  district,  id.,  785. 
where  mere  adviser  of  master,  owner  liable.  785. 
pilotage,  when  compulsory,  /(/. 

tlnn  not  fellow-servant  with  offieers  and  crew  of  sliip. 
80:!. 
cargo  owners,  who  have  indorsed  away  bills  of  lading  to  secure 

advances,  may  sue,  78o. 
owner  not  liable  for  inevitaUe  accident,  id. 
what  necessary  to  prove  defence,  id.,  786. 
where  macliiniTV  fails  to  act,  78(1. 
what  negligence  of  jilaintitV  will  bar  action  by  him.  /'/. 
shi])  unmanageable  by  luevious  negligence,  /</. 
master  not  liable  for  wilful  act  of  crew,  id. 
as  to  liability  of  tow  for  wrongful  acts  of  tug,  78(i. 
ship  running  into  one  at  anclior  ^jrima/dc/e  to  blame,  id. 
as  to  liability  of  owner  of  sunk  ship  for  injury  to  other  vessels,  id. 
ilamages,  787. 

limit  of  responsibility  of  shipowner.  171.  475,  id. 

extended  to  ilamage  caused  to  all  kinds  of  property  on 

land  or  water,  id. 
charterers  by  demisi',  not "  owners  "  within  limitation,  id. 
improper  navigation  includes  defect  in  equipment  of 

ahip,  787. 
limitation  of  liability,  does  not  apply  to  a  launch,  /</. 
rule  in  Admiralty  Court,  where  both  ships  in  fault,  /(/., 
788. 
under  J.  .Vet,  187:?,  s.  'ift  (!1)  now  prevails,  787. 
application  where  pilot  is  in  charge  of  one  ship,  788. 
where  both  ships  belong  to  one  owner,  iil. 
does  not  apply  to  action  und(  r  0  &  10  V.  e.  9;!.../(/. 
pilot  liable  in  his  bond  for  lOOZ.  and  the  pilotage  only,  /(/. 
interest  on  damages  allowed  in  Admiralty  l)ivisiou,  787,  id. 
and  is  not  limited  to  six  vears,  788. 
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action  for  negligent  navigation  of  ships — contiinieil. 
damages — rontin  ned. 

not  reduced  by  insurance  covering-  loss,  78S. 
loss  of  ship,  canse<l  by  loss  of  equipment,  recoverable,  id. 
of  charterparty  not  too  remote,  id. 
ftecii",  loss  of  market,  id. 
costs,  789.     See  Costs. 
action  for  negligent  keeping  of  animals,  id. 

owner  of  wild  animal  liable  for  damage  done  by  it,  id. 

owner  of  domestic  animal  liable  for  damage  done  by  it,  when  of 

a  savage  nature  to  owner's  knowledge,  id. 
otlier  than  domestic  animal,  owner  must  keep  safe,  at  peril,  id. 
so  where  he  knows  of  mischievous  disjiosition.  id. 
in  case  of  dog,  owner  must  know  it  had  evinced  an  inclination 

to  bite  mankind,  id. 
evidence  to  prove  knowledge,  id. 

notice  tn  wife  or  servant  when  notice  to  husband  or  master, 
790. 
owner,  when  liable  for  damage  done  by  animal  straying,  /(/. 
where  savage  dog  is  kept  for  protection  of  premises,  id. 
Dogs  Act,  190i;  ((?  E.  7,  c.  32),  791. 

owner  of  dog  liable  for  iujuries  done  to  cattle  without  prov- 
ing scie.ider  (s.  1),  id. 
"cattle"  includes  horses,  asses,  slieep,  swine,  ^^'c.  (s.  7),  id. 
presumption  of  ownership  (s.  2),  id. 
action  for  negligent  user  of  land,  iil.     See  Nuisance ;  Support  of  Land. 
injury  caused  by  water  flooding  mines,  /*/. 

resulting  from  artiticially  bringing  water  on  land,  id. 
or  discharging  water  on  neiglibour's  land,  /(/. 

but  landowner  may  keep  water  oft"  his  lan<l,  id. 
where  due  care,  no  liability  for  injury  caused  by  r/.s  major. 

id. 
caused  by  state  of  river-bed  adjacent  to  wharf,  800. 
defence,  that  work  was  authorised  by  statute,  792,  79;!. 
action  for  net;ligent  keeping  of  fire  or  inflammable  matter,  792. 
Stat.  14  G.  3.  c.  78,  s.  86,  i,l. 

construction  and  effect  of,  id. 
sparks  from  railway  engines,  id.,  793. 

defence,  that  engines  work  under  statutory  powers,  793. 
Railway  Fires  Act,  1905  (."">  E.  7,  c.  11),  id. 

damage  to  agricultural  land  and  crops  recoverable,  notwithstand- 
ing statutory  j)owers.  id.,  ss.  1(1),  ;">,  id. 
unless  claim  exceeds  lOOi.,  s.  (1)  3,  id. 
where  damaged  by  engine  of  one  railwav  on  line  of  another 

(s.  2),  id. 
dc'finitiou  of  agricultunil  i;ind,  crops,  and  railway  (s.  1).  id, 
escape  of  gas,  794. 

insurer  cannot  sue,  apart  from  assured,  id. 
ai'ter  admitting  claim  on  ])olicy,  id. 
action  for  uegligenc(!  of  railway  c(im])anies,  id. 

accidents  to  passengers  on  railways,  77-1  et  aeq.,  id. 

accidents  at  level  crossings,  /(/.,  7S3. 

defective  fences,  78:J. 

in  ]iroviding  safe  m(>ans  fur  aliglitiug,  79<;. 

by  drawing  up  train  heyond  platform,  /'(/. 

wiiat  is  sullicient  iiivilation  to  aliglit,  i<l. 

injury  caused  by  unsafe  bridge  or  way,  /(/. 

by  door  of  carriage  flying  open  or  being  forcibly  clused.  id. 
by  overcrowding  f)f  (;arriag(!s,  id. 
must  be  evidence  on  wliicli  jury  may  reasonably  act,  7!I7. 
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actiuii  for  negliKenco  of  railway  couiimiiics — rnnliniiiil. 
as  to  liiibilily  i'nr  usHault  by  frllow  i)iiBbcntr(jr,  7'J7. 
or  for  injury  cnuaicl  by  (lanp-nius  goodH,  I'JS. 
eomiiftiiy    to    jiniviilc   <i)inmuiii(iitiuii    between   paBseii^crs   ami 
HcrvautH  ill  wrtaiii  ciiHcrt,  /</. 
no^rlict  may  be  Lviilciicu  of  iifgli'rencc,  778.  /</. 
iictidii  I'lir  miijocllaiicous  cases  of  ueglit,a'ncc,  79S. 
l)iaintift'  must  ]>To\t'  negli>,'ence,  id. 

unless  aceideut  of  such  a  nature  that  negligence  may  be 
presumed,  /'/. 
sectu,   wiierc    phiintitf    voluntarily   places   himself     in 
danger,  id. 
injury  caused  by  brick  falliug  from  railway  bridge,  id. 

bv  use  of  defendant's  crane,  scaflfolding,  staging,  or  gangway, 

■  yV7. 
by  unloading  defendant's  defective  truck,  id. 
by  use  of  defendant's  jetty  or  d(jek,  8(H). 
by  bursting  of  carboy  of  acid,  /'/. 
by  negligent  fitting  (jf  L^aspiiies,  /</. 

preparation  of  Jiair-wasli,  /</. 
by  sale  of  dangerous  goods  without  warning,  id. 
by  negligent   valu:ition  of  j)roperty,  no   ground  of  action 
without  contract  or  duty,  id. 
preparation  of  places  by  architect,  /'/. 
by  bursting  of  water  pii)es,  /'/. 
by  negligence  o\'  nurse  or  physician,  71)1). 
action  for  negligence  of  fellow  servants,  801. 

master  not  liable  at  common  law  wliere  the  negligence  is  tliat  of 
fellow  servant,  id. 
even  although  tlie  jilaiutiff  is  an  infant.  Add.,  801. 
where  stranger  volunteers  to  assist.  801. 
wliere  accident  from  inadequacy  of  number  of  servants,  id. 
or   plaintiff    knowing   danger,    voluntarily   undertakes 
work,  id. 
when  work  is  so  undertaken,  71)8,  id. 
unless  personal  negligi'nc(^  of  master,  801. 
or  incompetent  servants  employ('d,  id. 
master  liable  when  servant  injured  through  had  scaffolding,  802. 

or  for  injury  caused  Ijy  maeliinery  he  is  bound  to  fence,  id. 
meaning  of  term  "  fellow  servants,"  id. 

foreman,  or  manager,  is  fellow  servant,  /(/.,  80;i. 
decisions  on  subject,  /*/. 
relation  between  metropolitan  cab  proprietor  and  drivir  doubt- 
ful, 801. 
under  Employers'  Liability  Act,  1880,  id.  et  geq.    See  Employers' 

Liability  Act,  1880. 
wrongful  act,  default  or  uegloct  causiug  death,  8l0.     See  Death. 

damages,  811. 
defence,  to  action  for,  812. 

NEW  ASSI(;NMENT, 

abolished  by  Kules,  188:5,  O.  xxiii.,  r.  (}...;iU). 

matter  introduceil  by  amendment  of  claim,  or  by  reply,  /'/. 
rule  <;.  now  abolished  byU.  S.  C,  July,  11)02.  /</. 

hut  principle  remains.  /(/. 

NEW    I'KIAL. 

admissions  on  former  trial  may  be  used  ou,  72. 

not  granted  by  reason  of  ruling  of  judge  that  stamp  is  sufficient,  2DL 
secus,  if  ruling  that  stamp  is  insufficient,  id. 
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NEWSPAPER. 

isecundary  eviclcuce  of,  5. 

jiroof  of  publication  of  libel  contained  in,  857.     See  Defamation. 

publication  of  judicial  proceedintis  in,  how  far  privileged,  86G.     See 

Defamation. 
protection  given  by  51  &  52  V.  c.  64,  and  G  &  7  V.  c.  9G...S74,  S7S. 

See  Defamation. 
bus  no  peculiar  right  of  criticism,  873. 

that  libel  was  copied  from,  not  evidence  in  mitigation,  877,  878. 
in  action  for  libel  in,  special  defence  and  payment  into  court,  878. 
l^roof  of  actions  against  other  newspajjers  for  similar  libel,  id. 

NEXT  FEIEND, 

admissions  by,  not  evidence  against  infant,  68. 

NISI  PRIUS, 

practice  at,  276  et  seq.     See  Practice  at  Trial. 
record,  when  evidence  of  trial,  110. 

NOISE.     See  Nuisance. 

NON  DEMISIT, 

evidence  on  denial  of  the  demise  in  debt  for  rent,  730.     See  Rent. 

in  replevin,  1082  et  seq.  SiicReplevi7i. 

NON  EST  FACTUM, 

effect  of  old  plea  of,  716.  717. 

in  part  replaced  by  denial  of  execution,  716. 

when  defence  of  fraud,  can  be  raised  thereunder,  /(/.,  717. 

NON-DISCLOSUKE, 

when  a  defence  in  action  on  policy  of  insurance,  ll'Ji;  et  seq. 

NON-JOINDEP, 

of  party  does  not  now  defeat  action,  89,  90. 
amendment  in  ease  of,  90.     See  Amendment. 
where  formerly  a  variance,  92. 
of  tenants  in  common  in  covenant,  717,  718. 

objection  of,  cannot  b(^   taken  at  trial  where  formerly  pleadable  in 
abatement  only,  91,  718. 

when  so  pleadable,  92,  717,  718. 

quasie,  whether  in  any  case  it  can  be  thus  taken,  718. 

NONSUIT,  291.     See  Discontinuance. 

NOT  GUILTY  BY  STATUTE, 

right  to  plead  reserved,  309. 

effect  of  defence  same  as  same  plea,  before  Rules,  S.C,  1883,  id. 

iiow  pleaded,  310. 

in  action  for  double  value,  751. 

penalty,  757. 

wrongful  distress,  895,  899,  908. 

fals(^  imprisonment,  923. 

trespass  to  land,  940. 
agaiiist  ]iersous  acting  under  statutes,  1142. 
abolished  in  nianv  cases   by  5(i   &  57  V.  c.  (U,  and  5  &  6  V.  c.  79... 
1131,  1132,  1142. 

NOTARY, 

seal  of,  judicially  noticed,  80. 
effect  of  certificate  of,  215. 
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NOTK 

contract,  24K. 

wliat    is  sufBcitnt,  witliin   Stat,  of  Frauds,  «.    1....'>11.     Sou  FraudK, 

Statute  of. 
S.  of  G.  Act,  1893,  8.  4. ..531.     Sec  Sale  of  Goods. 
promissory,  action  on,  112.     Sec  I'romixsury  Note. 
lx)Uj;:lit  and  sold,  cfl'ect  of,  as  forming-  contract,  .j:55. 
country  bank-,  value  of,  if  n'ccivc<l  as  money,  may  h(;  recovered  in 
action  for  money  hud  and  received,  001. 
a  j;ood  tender,  if  not  objected  to,  711. 
jiayment  by,  G'Jt).     See  Payment. 

NOTICE, 

in  writing  accompanyiuLC  verbal  notice,  need  not  Ije  produced,  2. 

proof  of,  by  copy,  ,S.     See  Notice  to  Produce. 
indorsed  liy  di'ceased  clerk,  evidence  of  service  of,  51t. 
judicial,  of  what  matters  it  will  be  taken,  79.     See  Judicial  Notice. 
of  intention  to  ^ivc  in  (evidence  probate,  &c.,  in  lieu  of  original  will, 

151.     See  Will. 
of  motion  for  putting  oft"  trial  (jn  absence  of  witness,  155,  15(J. 
of  abandonment,  44G  et  seq.     See  Abandonment. 
of  award,  need  not  be  proved,  498. 
to  princii>al,  not  n('cessary  before  defending  action  on  guarantee,  596. 

(■fleet  I  if,  want  of,  i(J. 
by  carrier,  restricting  his  liability,  632,  637.     See  Carrier. 
to  plaintift",  need  not  be  provc^d  under  defence  of  assignment  over  of 

term  by  defendant,  in  action  on  covenant  in  lease,  726. 
to  lessor  of  want  of  repair,  necessary  before  suing  him  on  covenant, 

741. 
by  defendant,  of  evitlenci'  in  mitigation  of  damages  for  libel,  876. 
to  admit,  7;>.     See  Notice  to  Admit. 
to  defendant  of  assignment  of  reversion  to  plaintiff,  necessary  before 

bringing  ejectment  for  non-jjuyment  of  rent,  1026. 
friim  mortgagee  to  tenant  of  mortgagor,  when  it  creates  a  tenancy, 

1058. 
of  allotment  of  shares,  100. 
of  calls  on  shares,  1125. 
service  of,  (jn  and  by  joint  stock  company,  1113,  1127. 

railway  company,  1117. 
to  sherift'of  landlord's  claim  for  rent  due,  1219. 

NOTICE  OF  ACTION, 

required  by  public  general  acts,  how  iar  abolished,  1131,  1132,  1142. 
to  railway  companies,  1171. 

absence  of,  must  bo  specially  pleaded,  id. 
company  when  entitled  t",  /</.,  1132. 
hiiw  to  bu  served,  1171. 
to  constables  in  general,  abolished,  1131,  1132,  1133. 

may  be  necessary  under  local  Acts,  1133. 
t<i  justices  of  the  peace,  aljolished,  1131,  1132.  1140. 
to  persons  acting  in  execution  of  statutes,  1141. 

person  entith'd  to,  if  towa^'de  believing  he  was  acting  in  pursu- 
ance of  his  duty,  1143. 
what  is  right  questiun  fur  jury.  /'/. 

not  necessary  that  oflicer  should  be  cognizant  of  statute,  id. 
not  necessary  where  injunction  sought  against  immediate  injury, 
id. 
even  though  damages  claimed  or  awarded  in  lieu  of  injunc- 
tion, id. 
to  officers  de  facto,  id. 

where  informally  appointed,  or  ineligible,  id. 
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NOTICE  OF  KCIlO^—contimmJ . 
to  officers  de  facto — continued. 

surveyor  of  highways  entitled  to  notice,  1143. 

so  improvement  commissioners,  1144. 

so  county  court  bailitf,  id. 

as  to  custom  liouse  officer,  id. 
omission  to  do  something  required  by  statute  entitles  defendant  to 

notice,  1144. 
contractor  for  district  board,  when  entitled  to,  id. 
not  limited  to  actions  for  torts,  /(/. 

not  generally  necessary  if  there  be  specific  contract,  id. 
not  necessary  before  action  for  recovery  of  land  against  local  board, 

1145. 
plaintiff  himself  must  give,  unless  statute  otherwise  provides,  id. 
one  calendar  month  at  least  before  action  commenced,  id. 

month,  how  to  be. reckoned,  /(/. 
should  be  a  formal  notice,  id. 
should  state  plaintiff's  name  and  place  of  abode,  id. 

what  statement  sufficient,  /*/. 
cause  of  action  must  be  stated  with  clearness  and  certainty,  /'/.,  114(j. 
time  and  place  should  be  stated,  114G. 

malice  ur  want  of  probable  cause  must  be  stated  when  material,  id. 
notice  must  not  be  conditional,  id. 
indorsement  of  name  and  place  of  abode  of  plaintiti'  or  solicitor,  id. 

solicitor,  how  to  be  described,  id. 
service  of,  how  to  be  made,  id. 

personal  service  unnecessary,  id. 
want  of,  under  local  or  personal  statute,  must  generally  be  specially 

pleaded,  1147. 
not  dispensed  with  by  tender  of  amends,  id. 

NOTICE  OF  DISHONOUR  OF  BILI., 

must  be  given  on  non-acceptance  or  non-payment,  Bills  of  Exchange 
Act,  1882,  s.  48... 380. 

effect  of  want  of  notice,  /(/. 
when  sufficient,  s.  49,  id.. 

necessity  and  sufficiency  of,  determined  by  law  of  place  of  dis- 
honour, s.  7-!.  (:>).. .o.")5,  3o(J,  383. 

may  be  in  writing  or  oral.  s.  49  (.">)... 380. 

return  of  dishonoured  bill,  sufficient  as  to  form,  s.  49  (0),  id. 

unsigned  notice  sufficient,  s.  49  (7),  id. 

proof  of  knowledge  nut  equivalent  to  proof  of  notice,  381. 

allegations  will  be  amended  to  meet  facts  proved,  id. 

given  to  secretary  of  two  companies,  id. 
by  whom  given,  s.  49,  id. 

by  holder  or  by  any  indorser  liable  on  the  bill,  s.  49  (1),  ■/(/. 

by  agent,  s.  49  (2),  (13),  id. 

by  holder,  inures  to  benefit  of  subsequent  holders,  s.  49  (3),  id. 

and  indorsers,  subsf-quent  to  party  to  whom  notice  is  given,  id. 

by  a  party,  good,  althougli  without  certain  knowledge  he  was 
such,  id. 

by  solicitor  sufficient,  id. 
to  whom  to  be  given,  id. 

may  be  given  to  party,  or  his  agent,  a.  49  (8),  id.,  382. 

if  dead,  to  personal  rei^resentative,  s.  49  (0),  382. 

if  bankrupt,  to  the  trustee,  s.  49  (10),  id. 

to  each  where  two  or  mon^  drawers  or  indorsers,  49  (11),  id, 

agent  may  give,  to  parties  liable,  or  to  jjrincipal,  s.  49  (13),  id. 

one  of  several  partners,  id. 

where  party  is  abroad,  id. 

in  case  of  substituted  bill,  id. 
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NOTICE  OF  DISIIONOUU  OF  BILL— ro„^„,„,/. 
timi'  within  wliidi  it  must  )»■  given,  ',\S2. 

may  !"■  ^-'iviii.  wiieii  bill  (liHlinimiired,  s.  4i>  (12),  /-/. 

must  Ix'  within  rciisnimbk'  time,  /(/. 

when  piirtic'8  residi'  in  same  place,  8.  4!J  (12;  («),  /»/. 

when  elsewhere,  s.  41(  (12)  (h),  hh 
when  in  tiu!  case  of  an  a;^ent,  s.  41i  (IIS),  id. 
jiaity  receiving   has   same   time    for  ^'iving  notice,  s.  49  (14), 

delay  where  excused,  s.  ;")()  (1),  a/.,  iJS:!. 

if  caused  in  post  office,  h.  4'.>  (!;">),  88:5. 
in  reck-nninj,'-  time,  non-business  days  exelmled,  s.  1)2,  id. 
what  are  non-business  days,  s.  !I2,  /'/. 
excuse  for  delay,  tn)m  ij;iioranee  of  drawer's  nddress,  s.  ;">()  (1) 

id.,  H8!>. 
cacli  indorser  has  a  day  of  his  own,  Ii8;!. 
htcht'S  nnce  oecurriiij:'  disciiarj^es  drawer,  id. 
iiiilder  employing  solicitor,  id. 

bill  passed  tlirough  several  banks,  or  Ijranclies,  /(/. 
arrivin;,'  too  late,  througli  misdirection  or  mistake,  /(/. 
proiiliif,  by  admission,  id. 

may  be  dispensed  with,  by  admission  of  liability,  id. 

or  jiromise  to  jiay.  id..  :{84. 

when  defendant  knew  bill  unpaid,  and  only  objected  to  pay  on 

account  of  fraud  in  holder,  384. 
by  conditional  jjromise  to  pay,  id. 
proof  (jf  delivery,  of,  /(/. 

by  post  sufficient,  s.  4'.>  (lo),  /(/. 

postmark  not  conclusive  of  time  (^f  posting,  /</. 
wliat  direction  sufficient,  i'l. 
proof  <if  posting,  y>S~). 
if  nil  post,  by  any  ordinary  mode  of  conveyance,  id. 
proof  of  euntents  of,  /(/. 

notice  to  iiroduco  original  not  necessary,  8,  id. 

unless  in  case  of  bills  not  the  subject  of  tlie  suit,  id. 
jirotest,  /(/.     See  Frotest. 
waiver  or  dispensation  of  notice,  :!87. 
when  dispensed  with,  s.  oO  (2),  id. 

when  notice  cannot  be  given,  s.  M  (2)  (a),  id. 
by  waiver,  s.  .")(» (2)  (6),  id. 

as   retrards  drawer,  where  drawer  and  drnwoe  same,  s    oO 
(2)(c),  (1),  vV. 
drawet!  lictitious,  s.  .50  (2)  (c),  (2),  id. 
drawer,  person  to  whom  bill   jiresented  for  payment 

s.  5(J  (2)  (.•),  (o),  '■'/•. 
drawee  under  no  obligation   to  drawer    to  pay,  s.    ."i(t 

(2)(c),(4).  yV. 
drawer  has  countermanded  payment,  s.  50  (2).  (c),  (5), 
id. 
excuse  for  not  having  given  notice  to  drawer  must  be  alleged  in 

statement  of  claim,  /(/. 
ell'ect  of  promise  to  pay,  id.,  388. 
notice  excused — no  effects,  388. 

excuse  on  ground  of  no  effects  of  drawer  in  liands  of  drawee 

id. 
where  drawer  has  remedy  over,  notice  to  be  given,  id. 
fact  of  bill  being  payable  at   drawer's  house,  evidence   of 
accommodation  bill.  38i). 
notice  dispensed  with  by  ignorance  of  drawer's  residence,  /(/. 
what  inquiry  sufficient,  id. 

Common  allegalion  of  notic*'  when  sufficient,  id. 
R.— vol,.  II.  3  ^ 
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NOTICE  OF  DISHONOUR  OF  ^MLL—cmtinued. 

must  be  proved  in  action  by  indorsee  against  indorscr,  391. 

when  dispensed  with,  s.  5U  (2)  (jl),  3!t2. 
required  in  the  ease  of  a  clieqne,  407. 

wlicn  excused,  408. 

NOTICE  'J'O  ATOirr, 

documents  nr  facts  may  be  given,  73. 

elfeet  of  non-admission  under,  id. 

certificate  of  reasonalileness  to  refuse  to  admit,  under,  id. 
form  of,  as  to  document.s,  /''. 

not  coniined  to  documents  in  custody  of  party  giving  notice,  id. 
admissions  under,  74.     See-  Admissions. 

NOTICE  TO  PRODUCE, 

when  necessary  to  be  given,  7. 

wlien  instrument  is  in  possession  of  opposite  party,  id. 

unless  from  nature  of  proceeding   he   knows  he   is   to   be 

charged  with  possession,  /(/. 
possession  of  stakeliolder  not  possession  of  party,  10. 
when  unnecessary,  7,  8. 

where  document  subject  of  the  action,  id. 

is  obtained  by  fraud  from  witness,  id. 
before'  reading  counterpart  or  duplicate,  3,  8. 
warrant  in  action  of  trover,  8. 
ship's  articles  in  action  for  seamen's  wages,  id. 
notice  to  produce,  id. 
Udtice  t(j  quit,  id. 

notice  of  dishonour  in  action  on  bill,  id.,  385. 
copy  of  solicitor's  bill  in  action  on  it,  8,  505. 
when  instrument  in  court  in  the  hands  of  the  other  party,  9,  •/(/. 
party  examined  as  witness,  cannot  be  cross-examined  as  to  contents 

of  document  without,  9. 
admission  uf  copy  under  notice  to  admit,  will  not  dispense  with,  id. 
proof  of  jjossession  of  original,  id. 

what  degree  of  evidence  necessary,  id. 

in  case  of  loss  of  bankrupt's  certificate,  id. 
instrument  in  the  hands  of  privy,  id. 
as  master  and  owner,  id. 

sherift"  and  under-sheriff,  id. 
customer  and  banker,  id. 

defendant  and  party  justifying  under  him,  id.,  10. 
stakeliolder  and  others,  10. 
sufficient  proof  of  possession  is  question  forjudge,  id. 
form  of,  /''. 

must  now  ))(•  in  writing,  ■/(/. 
should  specify  the  document,  id. 

what  degree  of  gcsnerality  allowed,  id.,  11. 
whether  had,  if  title  of  cause  misdescrilied,  11. 
notice  to  jiroduce  letter  referring  to  enclosed  account  is  suflScicnt 
for  the  account,  /(/. 
service;  of,  on  whom,  /'/. 

l)roof  of,  by  affidavit.  8. 

on  party,  solicitor  or  agent  of  party,  when  sufficient.  11. 
where  solicitor  lias  liceii  eluui-ed,  /</. 
on  servant  at  dwelling-house,  id. 
time  and  place  of  service  of./'/. 

what  is  ii  reasonable  time,  /(/..  12. 

before  2  ]).m.  on  Saturdays  and  0  p.m.  every  other  day.  12. 

in  general  before  commission  day  of  assize,  /'/. 

on  Sunday,  id. 

fresh  notices  uunecessury  on  u  now  trial,  id. 
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No'lici-:  TO  ri;()DUCE-'v,/,/;,n/<'/. 

en<ct  of.  12. 

refusiil  only  (.ntitles  party  to  j^ive  secondary  oviil<iicc,  /</. 

m.ittcr  for  olisorviition  to  jury, /V/. 
o|i|"i.si(c  |)iirty  ("iniiot  (real  il<M'uniciit8  :ih  ovidfiifc,  if  not  uHcd  by 
liarty  callinu'  for  flu  m,  i:i. 

necit*,  if  ins|Mi'l<(l  ami  ho  used,  and  malrrial  to  igBaes, 

oj)po8it(^  party  cannot  croBa-cxamiiic  as  to  coutcnts,  except  after 
refuHal  (o  produce.  uJ, 

aftor  refusal,  orij,'inal  not  availalile  for  any  pur])o8e,  /(/. 
document  referred  to  in  pleading^s,  for  insjjcction,  right  to  frive,  id. 

so  in  particulars,  aflidavits.  or  anawcra,  id. 

ett"c(!t  of  non-complianc(;  with,  id.,  278. 
adniission  of  acceptance;  of  bill  by,  ljG7. 

NOTICE  TO  QUIT, 

notice  to  produce,  not  necessary,  8,  lOlo. 

inHuflicieiit,  thou^li  at  lirst  acquiesced  in  by  landlord,  is  bad,  387. 
when  necessary  to  be  j)roved  in  action  for  double  value,  750. 
in  action  for  double  rent,  752. 
in  action  for  recovery  of  land  by  landlord,  1014. 
in  case  of  dissolution  of  partnership,  1015. 
how  jiroved,  id. 

by  duplicate  or  examined  copy,  id. 
at  wliat  time  it  miist  be  given,  id. 

half  a  year  before  end  of  current  year,  id. 

or  from  feast-ilay  to  feast-day,  /(/. 
one  year,  in  tenancy  under  Agricultural  Holdings  Act,  1888. 

id.     See  Agricultnrdl  Holdings  Act,  18<S!i. 
special  agreement  of  custom  may  control  period,  id. 
notice  determining  yearly  tenancy  must  expire  at  exjnration 

of  year,  or  on  anniversary  <)f  commencement,  id. 
where  tenancy  is  for  less  than  a  year,  1010. 
a  letting,  until  one  party  shall  give  to  the  other  six  months' 

notice,  may  be  endc'd  at  any  quarter-day,  id. 
notice  to  be  computed  exclusively  of  its  day,  id. 
month  means  "lunar"  month,  id. 
entry  prima  facie  commencement  of  tenancy,  id. 

where  tenant  (.-nters  in  middle  of  quarter,  id. 
where  tenant  holds  over,  notice  must  bo  given  with  refer(;nce 

to  original  entry  of  lessee,  1U17. 
lease  determinable  with  rit'ercnce  to  hahendum,  id. 
so  where  he  holds  under  terms  of  lease  void  by  Statute  of 

Frauds,  id. 
new  tenancy  not  created  by  variation  of  rent,  /(/. 
where  tenant  enters  on  different  i)arts  of  premises  at  different 
times,  id.,  KHS. 
if   notice    sufficient   as    to   part,  whether  jdaintiff  can 
recover  the  whole,  quasre,  1018. 
meaning  of  holding  "  from  INIicliaelmas,"  27,  /'/.     Se(!  Style. 
evidence  of  intention  of  parties  as  to  period,  whetlier  admis- 
sible, 1018. 
when  tenant's  conduct  admits  correctness  of  notice,  personally 

served,  mentioning  time  to  quit,  id. 
evidence  of  other  tenanc.-ies  in  same  part  of  the  country, 

where  admissible,  id. 
tenant  precluded  from  disputing  his  own  statement  of  com- 
mencement of  tenancy,  id. 
receij)t   for   year's  rent  up  to  particular  day,  presumptive 
evidence  of  commencement.  ///. 

3  A  •-> 
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NOTICE  TO  QUIT— coji<«"n!(er7. 

in  action  for  recovery  of  land  by  landlord — continued. 
at  what  time  it  must  be  given — ronthmed. 
service  of.  what  sufficient,  1018. 
may  be  made  by  post,  /(/. 

so  Tinder  the  A  gricultural  Holdings  Act,  1SS3. . .  101 9. 
by  whom  to  be  given,  id. 

by  one  of  several  joint-tenants.  /*'. 

by  agent  of  several  joint-tenants,  id. 

by  unauthorized  agent,  must  be  ratified  before  notice  begins 

to  run,  id. 
by  lessor  partner  in  firm,  Ids  lessees,  id. 
by  devisee  under  proviso   empowering   executors,   &c.,   to 

determine  lease,  iih 
by  receiver  with  authority  to  let,  good.  /(/. 

without  such  authority,  bad,  id. 
by  agent  to  receive  and  let,  good,  /'/. 

id  iter,  by  agent  of  agent,  id. 
by  cestui  que  trust,  'id. 
by  steward  of  corporation,  id. 
on  demise  by  churehwardens,  1020. 
to  whom  to  be  given,  /(/. 

in  case  of  under-lease,  /(/. 

t(i  party  in  possession,  presumed  to  be  assignee,  id. 
to  corporation,  to  be  served  on  its  officers,  id. 
on  landlord's  agent  sufficient,  id. 
form  of,  id. 

may  bo  oral,  id. 

must  refer  to  distinct  time,  /</. 

"  as  soon  as  by  law  he  might."  semhle,  good,  id. 

••  at  the  expiration  of  the  present  year's  tenancy,"  id. 

must  be  explicit  and  jiositive.  id. 

but  it  may  claim  rent  if  tenant  remain,  id. 
or  double  rent  or  value,  id. 
in  case  of  obvious  mistalie,  notice  good.  1021. 

so  in  case  of  misdescription  of  premises  which  can  lead 
to  no  mistiike,  id. 
cannot  be  as  to  part  of  premises,  id. 

except  under  Agricultural  Holdings  Act,  1883...  1022. 
if  directed  by  wrong  christian  name,  and  kept,  good,  /(/. 
by  rector  and  cliurchwardens,  /(/. 
where  to  be  served.  /'/. 

if  in  writing  need  not  be  personal,  id. 

on  servant  at  dwclling-lious(!  of  tinant.  sufficient,  id. 

though  tenant  be  not  informed  till  within  lialf-year,  id. 
or  though  it  be  not  proved  that  tenant  received  it,  /(/. 
not  suffici(-nt  that  it  was  left  at   house  without   sliowing 

delivery  to  servant,  &c..  /(/. 
on  one  of  two  joint  tenants  on  jiremises,  good,  id. 
waiver  of,  id. 

by  acceptance  of  rent  due  after  expiration  of  notice,  /(/. 

not  when  received  by  lessor's  banker  without  liis  laiow- 
ledge,  id. 
by  distress  for  rent  accruing  after  expiration  of  notice,  id., 

■  1023. 
demand  of  rent  is  not  necessarily,  1023. 
by  siilisequent  iioticc  recognising  tenancy,  id. 

unless  lessor  is  proceeding  for  recovery  of  land  on  first 
notice,  id. 
or  unless  second  notice  only  requires  payment  of 

■•  (Idlllile   sable."   /(/. 


I„<lrx.  1  l.'l'.t 

NUTICK  'J'O  i^\jy\'~<;,i,lliiiu,l. 

ia  uctinii  fur  rucovi-ry  c)f  liunl  Ijy  liindlunl — nmliiiiiiil. 
\va  i  \  <  T  I  if — roidiniieil. 

wbou  Bubsequeiit  notice  will  be  considenil  only  an  a  dciuanil 

of  possession,  1023. 
jiroinise  not  to  turn  tenant  out  till  preiuiacB  are    Si'M.  no 

waiver  of  notice,  id. 
may  \>v  by  tenant  as  well  as  landlord,  /'/. 
in  ease  of  tcnanc-y  from  year  to  year,  creates  ni'W  tenancy,  /'/. 
wben  dispensed  w  ith  by  diselaimir,  id. 

by  act  inconsistent  witli  relation  of  landlord  ami  tenant,  i<l. 
not  disclaimer  by  refusal  to  pay  t(j  devisee  under  contested 

will, ;-/. 

t)r  to  assii::nee  of  lessor  wliile  inquiring  into  title,  /('. 
acts  amounting  to  disclaimer,  li)'2L 
may  be  oral  in  case  of  tenancy  from  year  to  year,  /'/. 
refusal  to  pay  rent  by  term  or  for  years,  no  forfeiture,  id. 
mere  jjayraent  of  rcuit  to  third  person,  no  Ibrfeiuire,  id. 
disclaimer  must  be  prior  to  tlie  date  of  the  writ,  1025. 
wliin  mortgagee  may  eject  witliout,  1()."j7,  1058. 

NUISAXCJv     See  Negligent  U><er  of  Lund. 

efiect,  in  second  action,  of  verdict  in.  for  prior  one,  102. 
evidence  for  plaintiff  in  action  for,  75'J. 

action  will  not  lie  at  suit  of  private  person  for  public,  id. 
unless  he  have  sustained  special  damage,  id. 
same  rule  applies  to  local  authority,  /'/. 
private  person  cannot  abate  public  uuisauce,  id. 

unless  specially  injured,  id. 
pro(jf  of  plaintiff's  title,  id. 
possession  suflBcient,  /*/. 

reversioner,  may  sue  for  injury  to  reversion,  id. 
but  must  prove  such  injury,  id. 
obstruction  of  light,  id. 

of  way  of  tenants,  with  denial  of  right,  7G0. 
vibration  caused  by  defendant's  permanent  machinery, 

759. 
cannot  generally  sue  for  acts  of  temporary  natui'e.  700. 
even  thougli  selling  value  temporarily  diminislied,  id. 
nor  in  such  case  obtain  injunction,  /'/. 
landlord  may  sue  tenant  for  waste,  ;M6.     Sec  Wade. 
reversion,  how  proved,  ~W. 
possession  of  c.  q.  t.  possession  of  trustee.  /'/. 
plaintiff  may  sue,  where   demise  to  him  after  continuing 
nuisance  commenced,  id. 
proof  of  nuisance,  /(/. 
wliat  amounts  to,  /'/. 

overhanging  cornice,  id. 

damp  artilicial  heapof  earth  against  plaintiff's  wall,  /'/. 
noise  from  dogs,  liorses,  or  cattle,  or  trade,  /</.,  7iil. 
case  of  user  of  adjoining  houses,  or  of  flats,  701. 

where  intended  user  altered,  id. 
music  and  other  sounds  in  adjoining  house,  id. 

quo  (mimo  jiroduced  material,  id. 
injin-ing  plaintiff's  oyster  layings,  by  sewage,  id. 
liesetting  a  man's  liouse  to  coerce  his  lawful  actions,  /-/. 

but  "peaceful  piei<eting,"  now  legalized,  id. 
dangerous  substances  stored  in  adjoining  premises,  /(/. 
as  to  encroachment  of  bonglis  and  roots  of  trees,  702. 
as  to  injury  to  neighbour's  cattle  by  poisonous  trees,  id. 
not  natural  growth  of  thistles,  id. 
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2\  UISAN'CE— rr,;,//,((«.-/. 

fviduucc  for  plaintiff  iu  action  for — mtdiumil. 
proof  of  nuisance — mntintinl. 

public  nuisance  ground  of   actinn.  if   attemlcd   by  special 

damage  to  plaintiff,  7G2. 
depends  on  situation,  vh 
immaterial  that  place  is  convenient,  bh 

distinction  between  nuisance  which   injures  property,  and 
one  that  causes  inconvenience  nnly,  TtJo. 
or  which  injures  particular  but  not  ordinary  trade,  id. 
using  traction  engine  on  highway,  making  it  foundrdus,  id. 
provided  road  authority  have  maintained  road  up  to 
proper  standard,  id. 
no  action  for  obstruction  of  prospect,  /'/. 

or  for  reasonable  use  of  adjoining  premises,  /iW.  /'/. 
caused  by  not  fencing  dangerous  place  near  footway,  i'l. 
way  may  be  dedicated,  subject  to  danger,  "(14. 
secMS,  if  danger  be  in  nature  of  a  trap,  /''. 
workmen  of  contractor  hurt  by  unfenced  machinery,  id. 
injury  to  actor  from  defect  in  floor  of  theatre,  id. 

to  visitor  in  defendant's  house,  id. 
obstruction  lawful  but  concealed,  and  plaintiff  invited  to 

come,  /'/.,  7()5. 
injury  from  defective  stair  to  visitor  to  tenant  of  flat,  70."). 
object  placed  by  defendant  near  higliway  causing  horses  to 
shy,  id. 
evidence  that  other  horses  shied  thereat,  admissible,  id. 
liability  of  owner  of  market,  id. 
proof  that  the  nuisance  was  occasioned  by  defendant,  id. 
liability  of  alienee,  /(/. 

of  railway  company  for  bad  state  of  level  crossing,  7()6. 
for  obstruction   to   highway,   defendant    is    bound   to 
remove,  id. 
where  contractor  emplovcd  to  do  lawful  act,  employer  is  not 
liable,  id. 
rule  as  to  who  is  liable  in  such  case,  7G(J. 
emplovment  of  contractor  maj'  sometimes  be  presumed. 

■7t;7. 

employer  is  liable  where  he  has  interfered  personally,  id. 
or  where  nuisance  directly  results  from  thing  contracted 

to  be  done,  id. 
or  where  the  work  done  tlu'ows  a  dut\  on  the  emplnyer, 

as  where  it  is  likely  to  iuiorfL're  with  the  idaiii- 
tiff's  rigiit  of  support,  iil. 
whetlier  by  (!iimmon  law  or  statute,  id.,  768. 
unless  dt'legatcd  by  statutory  authority,  7(nS. 

or    injury     is    mer(4y    casual    or    collateral     to 
work.  /'/. 
di  fendant  liable  for  bringing  another  on  his  laml  and  allow- 
ing him  to  enmmit  nuisance,  707. 
liability  of  landlord  letting  premises  witii  nuisance,  70^. 

or  wliicji,  used  in  the  ordinary  wny,  will  occa- 
sion nuisance,  id. 
none    for   non-repair,  unless  bouiul   to  do    repairs, 

or  let  in  ruinous  state,  id. 
if  bound  to  repair,  then  liable  to  teiianl  oidy,  7011. 
defendant  for  nuisance  erected  on  his  land,  id. 
two  or  more  for  acts,  taken  separatelv,  no  nuisance, 

id. 
commiasioners  of  sewers,  trustees  of  roads,  &c.,  /(/. 
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NUISANCK— <■<,/,////«-•,/. 

ovidcncf  f<»r  |il:iinlitl' in  ucliun  fur — iniiliiiiii'il. 

priM'f  tliiit  till'  iiiiiaaiicc  was  DcciiHionctl  Ijv  (IcCciKliUit — coiiliniinl. 
ciiunly  Biiivcynrs,  Hiirveyurs  of  lii-rliwiivs,  Arc-.,  imt  Ii:i1)li    lor 
nnnffiisiiiico,  770. 
iilitcr.  for  miaiVitsiinco,  id. 

what  const ilutcs  inisf'cusance,  iil. 
liiilile  for  tlieir  Hurvants'  negligence,  id. 
water  company  not  liable  for  plugs  projecting  Irnui  wear  of 

roail,  /(/. 
whether  Mdn-iicrfonnancc  of  statutory  duty  gives  right  of 
action.  /'/.,  771. 
examples.  771. 
injury  must  be  natural  conscqui-nec  of  wrongful  act,  /'/. 
damages,  77 1 . 

in  case  of  continuing  nuisance,  /'</. 

defendant's  intention  to  be  taken  into  consideration.  /-'. 

exemplary,  when  to  be  given,  /(/. 
may  bo  given  in  lieu  of  injunction,  id.,  772. 
injunction  to  restrain  continuing  nuisance.  771. 

in  case  of  public  right  at  suit  of  Att.-tien.,  witii- 

out  damages  shown,  id. 
less  freely  granted  than  formerly,  772. 
Avhen  granted  in  quia  timet  actions,  id. 
defence,  /'/. 

general  denial  cannot  now  be  pleaded,  310,  id. 
must  state  fact.s  relied  on,  772. 
temporary  act,  for  lawful  object,  not  actionable,  /'/. 
good  defence  tJiat  nuisance  arose  from  facts  sanctioned  by  law,  id. 
intention  to  take  away  jirivate  rights  must  be  plain,  id.,ll',j. 
acts  must  not  cause  needless  injury,  77o. 
jiowcr  to  run  tram  ears  by  steam,  assumes  rails  are  fit,  /'/. 
gas  works  liable  for  private  nuisance,  /(,/. 
so  corporation  supplying  electric  energy,  id. 
no  defence  in  case  of  noise,  of  user  for  less  than  20  years,  /'/. 

or  tliat  the  noise-  was  not  greater  than  necessary  for  defen- 
dant's business,  id. 
where  single  act,  only  one  action  lies,  /('. 

«ecu8,  where  consequential  damage  is  part  of  cause  (jf  action,/'/, 
though  damage  continuous  from  time  of  ac^t.  id. 
subsidence  caused  by  working  of  former  owner  not  actionable,  /'/. 
Statute  of  liimilations,  /'/. 

begins  to  run  from  occurn-nco  of  consequential  damage,  id. 
abatement  of,  wlien  allowed.  751).  772. 

overhanging  boughs,  and  tiic  roots  of  trees,  id. 

NUL  TIEL  llECOKD, 

mode  of  proof  on  issue  of.  prior  to  J.  Acts,  I07.     See  lieaird. 

NULLITY, 

decree  of,  husband  not  liable  Ibr  pseudo-wife's  debts  after.  .")fiG. 
question  of,  on  ground  of  impotence,  how  raised,  104><,  1 172. 

NULLU3I  TKMrUS  ACT  (9  G.  '6,  c.  1(J),  1078. 

XURSK. 

liability  of  nursini:'  as.sociation  for  negligence  of  its,  79i>. 

OATH, 

required  l>y  'lolcraiion  Act,  cannot  be  proved  by  parol,  o. 
liy  whom  to  be  administered  abroad,  SO,  yl. 
certificate  of  authority  to  administer,  aljroad,  II."). 
witness  ma\  adopt  ceremonies  of  his  own  religion,  15"J. 
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OATH— r«??////)(e(/. 

may  be  asked  if  form  bindini;'  on  him,  160. 
mode  of  administcriii<r  to  (Jliristi;in  witness,  159. 

may  be  witli  uplifted  hand,  id.,  160. 
Irish  Roman  Catholic,  160. 
Jew,  id. 

Mahomedan,  id. 
Hindoo,  /(/. 
Buddhist,  id. 
Parsee,  id. 
Chinaman,  id. 
affirmation  in  lieu  of,  when   conscientious  objection  or  absence  of 

religious  belief  alleged,  161.     See  Afjirmation. 
duly  administered,  binds,  althouij;h  no  religious  belief,  160. 
of  secrecy,  taken  by  clerk  of  commissioners  of  property  tax.  does  not 

privilege  him  from  disclosure,  173. 
no  longer  made  by  appraiser  at  distress,  890. 

OATHS  ACT,  1888  (51  &  52  V.  c.  46),  159-161. 

OBJECT  OF  EVIDENCE. 

general  rules.  79. 

OBJECTION, 

to  admissibility  of  oi'al  evidence,  how  taken,  4,  167. 

of  secondary  evidence,  how  taken,  7. 
to  produce  dociunents,  158. 
to  competency  of  witness,  grounds  of,  161  et  seq.     See  Witness. 

when  and  how  decided,  162. 
to  questions  asked  of  witness,  wlien  and  how  taken,  166  et  se^.     See 

^Vitness. 
to  stamp,  when  and  how  taken.  230,  233.     See  Stamp. 

OBSTEUCTION, 

of  light  and  air,  action  for,  S16.     See  Lights. 

OCCUPIER. 

deceased,  declarations  of,  admissible  to  prove  seisin,  ."j6. 
of  land,  when  liable  for  use  and  occupation,  333  et  !<eq.     See  Use  and 
Occupation. 

when  liable  for  nuisance  committed  there,  765,  767. 

may  maintain  trespass,  928. 

prima  facie  entitled  to  ore  raised  there,  967. 

OFFER, 

to  buy  ami  sell  by  letter,  when  a  complete  contract,  524. 
to  take  shares,  may  be  retracted,  when,  1100. 

OFFICE.     Sec.  Officer. 

former  judgment,  (svidence  of  right  to,  193,  200. 
inquest  of,  effect  of,  196.     See  Inquisition. 

OFF  [CIO  COPY, 

copif^s  authenticated  by  seal  of  central  office,  presumed  to  be,  80. 
of  document  in  same  court  and  cause,  equivalent  to  original,  97. 
of  deposition  in  Ciiancery,  not   admissible  at  law  without  (>xaminn- 

tion,  /'/. 
of  writs,  records,  pleadings,  and   dociunents  liled  in  lligii  Court,  as 
admissible  in  evidence  as  oiiuinal  (Rules,  O.  xxxvii.,  r.  4),  id. 
quaire,  wliether  rub'  not  nltra  viiex,  id. 
made  by  authorized  officers,  admissible  witiiout  proof  of  exaiuina- 
tion,  id. 
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OFFICE  (JOl'Y— c'.;(///(«t-J. 

of   ri'^iisturcd    bill   of  mile,  iiml  iiffidavit  lilcil    tlicrcwitli,  cvidfiicc 

thereof,  mill  of  fact  and  dale  of  nj^nHlnilion,  1  \W>. 
of  rcgibtered  iloed  of  unaiigeinciit,  ivideiicc  tliureof,  iVc,  1217. 
of  power  of  attorney  dei>nsited   in   tlie  central    oflSce,  adtnissibltJ  in 

evidence,  '.'7,  lliS,  ;5'jri. 
of  affidavits,  wlien  adiuissilile,  'J7,  114  et  seq. 
can  lie  n.sed  to  cross-examino  and  contradict  witness,  17!=!,  ll'J. 
of  lease  of  registered  land,  givcu  on  registration,  1000. 
evidence  of  contents  of  ri'gistered  lease,  id. 

OFFICER.     See  ConxUtbJe ;  Slierif's  Oflirer. 
conrt  will  notice  privileges  of  its  own,  82. 
jud'j;ment  against,  concerning  rights  of  iiis  office,  evidence  against 

successor,  r.(2. 
of  the  state,  not  liable  on  contracts  made  nffi(;ially,  ."iSl. 
actions  against,  tie  facto,  to  try  right  to  office.  (jUJ. 

judicial,  for  false  imprisonment,  917  et  seq.   Sec  Falxe 
Tmpii''onmi'ut. 
public,  presumption  ol  a]i]iointment  of.  43.     See  Presumption. 

excessive  payments  exacted  by.  may  be  recovered  back,  <jl4. 
ability  to  sue  liy,  cannnt  lie  given  by  special  constitution  or 

resolution  of  company,  1127. 
liankini:  eompanv.  within  stat.  7  O.  4,  c.  40,  s.  47,  must  sue 
and  be  sued  by,  1127,  1128. 
those  under  stat'  7  &  8  V.  c.  113,  may  sue  by,  1128. 
death,  removal,  &e.,  of  officer  not  to  abate  action,  i(L 
in  case  of  bankruptcy  of  officer,  iiJ. 

where  company  can  be  sued  by,  creditors  cannot  sue  individual 
member,  id. 
even  where  business  relinquished  and  no  officer,  id. 
public,  delivery  of  return  to  Stamp  office  not  condition  precedent  to 
company's  riglit  to  sue  by,  112t>. 
proof  that  jierson  is,  id. 
{){'  th(!  peace,  actions  against,  1133  et  seq.     See  Constable. 
provisions  for  the  ])rotection  of,  in  course  of  duty,  1131-38,  1141. 
limitation  of  actions  against,  in  local  and  personal  AcAk.  1  1  12. 
notice  of  action  to,  1143  et  seq.     See  Notice  of  Action. 

( )  1  •  !■■  1  CI  A  L  COMMUNICATION, 

when  privileged,  173.     See  Witness. 

secondary  evidence  not  then  admissible,  id. 

OFFICIAL  LIQUIDATOR, 
IHjwer  of,  1114. 
liability  of,  id. 

OLD  DOCUiMENTS. 

old  deed,  142.     See  Ancient  Writings. 
entries,  admissible  as  evidence,  iifi. 
extent,  regularity  of,  presumed,  111. 
record,  when  lost,  how  jiroved,  lO'J. 
will,  proof  of,  141).     See  Will. 

OLD  STYLE.     See  Style. 

ONUS  PROBANDL 

dejicndcnt  on  substance,  not  on  form  of  issue,  94. 
plainlift'must  prove  negative,  if  part  of  his  case.  id. 
presumiition  of  innocence,  id. 

where  fact  peculiarly  witiiin  knowledge  of  party,  'J5. 
prima  facie  illegal,  id. 
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ONUS  V\lOBMi\)\—rnntinntil. 

on  defendant,  in  covenant  for  non-iusurinj;-,  'J5. 

contra,  in  ejectment  for  forfeitnre,  id. 
in  action  on  money  bond,  96. 
want  of  consideration  for  bill,  oDQ.     Sec  BUI  of  Exchuitrie. 

OPIXIOX. 

collateral  facts,  evidence  of,  84.     See  Collateral  Facta. 
of  witness,  when  admissible  on  questions  of  skill  and  judgment.  175, 
176.     See  Witness-. 

ORAL  C():\IMUN1CATIUX. 

agent  under  Stat,  of  Frauds,  s.  4.  may  be  api)ointcd  by,  iilS. 

so  under  the  S.  of  6.  Act,  1893,  s.  4,  5o4. 
notice  of  dishonour  may  be  by,  380. 

so  abandonment,  446. 

so  promise  to  marry,  495. 

so  notice  to  quit,  1020. 

OKAL  EVIDENCE.     See  l]7«;/e.ss. 

when  primary,  or  secondary  to  written  evidence,  '1.      See  l'ii)aary 

Evidence. 
admissible  to  prove /acf  of  tenancy,  partnorshij),  &c.,  id. 
admission  of  party,  3. 
whether  excluded  by  sufficient  proof  of  writing,  a  question  for  the 

judge,  4. 
admissible  when  writing  lost,  /c7.,  5. 
in  possession  of  opposite  party,  4. 

of  solicitor  who  claims  privilege  or  lien,  5. 
of  writing  out  of  the  jurisdiction  of  English  courts,  5. 
necessary  before  admission  of,  notice  to  produce  when,  7.     See  Notice 

to  Produce. 
when  admissible  to  explain,  or  add  to  document,  15. 
inadmissible  to  vary,  or  contradict  writing,  id. 

or  to  alter  legal  construction  of  written  document.  16. 

but  writing  must  ])urj)oi-t  to  be  a  complete  contract,  17. 
when  apparent  deficiencies  of  writing  may  l»e  supplied  by,  id. 
inadmissible  to  show  contract  was  made  by  jiarty  as  agent  only,  id. 
admissible  to  show  that  agent  signed  for  himself  and  i>rinciiial,  /'/.,  IS. 

or  to  charge  dormant  ])rincipal,  17. 
patent  ambiguity  to  l)c  expliuned  by  judge,  18. 
admissible  to  explain  sense  peculiar  to  trade,  local  usage,  &c.,  /(/. 
of  collateral  matter  admissible,  id. 
as  of  a  collateral  contract,  id. 

as  contract  by  landlord  to  repair,  keep  down  game,  &c.,  id. 
inadmissible  to  explain  legal  incidents,  19. 
admissible  to  prove  consideration,  to  vary  date,  &c.,  id. 
when  no  consideration  mentioned  in  deed.  /(/. 
to  prove  another  considtu'af  ion  not  contrary  to  deed,  id. 
deed  delivered  on  dillerent  day  than  date,  id. 
admission  by  bankrujit  not  contained  in  written  examination,/'/.,  20. 
statements  made  Ix'fon^  magistrate,  not  reduced  in  writing,  20. 
to  show  circumstances  under  whi<'li  deed  was  made,  id. 
to  contrarlict  m<'re  words  of  tleseriplion  in  a.  deed.  id. 
to  pro\('  fraud,  illegality,  or  error,  /'/. 
to  set  aside  will  on  gi'ound  of  fraud,  /(/..  145. 
to  prove  Tuatter  which  in  law  avoids  instrumeiil,  20,  21. 
to  show  mistake,  21, 
to  correct  misdescriijtion  in  h'ase,  id. 
to  explain  ambiguity  in  postea,  /(/. 

aliter,  to  prove  erroneous  entry  of  verdict,  id. 
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OKAI,   K\  1 1 )I:N(  !•;—<■'„,//;,,/.'/. 

iiduiidsiblr  ti'  prove  CDnsicknitiDii,  tn  van  (lute,  &e.,  lli. — continued. 
tu  L-xpl;iiii  in;itiriiil  Mini  siil>Ht!iiilial  cinir  in  contract  wiicrc  recti- 
lication  is  itniii'(M'atjary,  21. 
miTcantile  contracts  an(l  wtirks  (jfart,  til. 
to  i)ru\e  UBa^'r  affcclini,'-  tlie  ctiiitract,  iil. 

witness  may  Ijc  askcil  if  wurilH  liave  special  trade  ineaniii;.'. 

Hjiecial  instances  of  usaye,  hi.  et  xeq. 

to  reconcile  apparent  variances  in  iKjnplit  and  sold  notes,  ('/. 
wlnit  requireil  to  estahlish  local  iisa^n-.  &c..  /</..  21. 

usage  cannot  lie  pit  riil  of  I'V  oral  a.trreenient.  '2i. 
distinction  helwcen  local  usa;^e  and  law  merchant,  /'/. 
of  usage,  inadmissible  to  contradict  unequivocal  words,  /</. 
admissible  to  show  broker  jiersonally  liable,  2"). 

unless  there  be  clause  inconsistent  with  liability,  2<j. 
evidence  of  usage  may  be  confirmed  by  that  of  similar  trades,  2o. 
usages  of  market  binding  on  buyers,  2(;. 

and,  if  reasonable,  whether  they  knew  of  tliem  or  not.  /'/. 
but  not  if  unreasonable,  i<l. 

or  change  the  intrinsic  cliaracter  of  the  contract,  /''. 
admissible  to  control  or  explain  agricultural  contracts,  iil. 
us  that  hcriot  is  due,  though  not  mentioned  in  lease,  /(/. 
or  custom  as  to  away-going  cro]i,  /'/. 

aliter.  in  case  of  customary  right  excluded  by  covenant,  /<'. 
custom  not  always  excluded  by  express  stipulation,  /'/. 
custom  for  tenant  to  sell  flints,  not  inconsistent  with  reservation 

of  minerals,  /'/. 
to  qualify  contract  of  hiring,  27. 
when  admissible  to  explain  words  having  a  statutory  meaning,  27. 
weiglits  ami  measures,  iil. 
old  and  new  style,  quarter  days,  &e.,  /'/. 
admissible  to  explain  ancient  charters,  grants,  &c.,  /''. 
or  old  private  deeds,  28. 
aliter,  to  explain  modern  deeds,  /'/. 
inadmissilile  where  the  words  arc  clear,  iil. 
admissible  to  discharge  written  agreement,  iil. 

even  though  required  by  Stat,  of  Frauds,  &c.,  29. 
written  agreement  may  be  altered,  even  orally,  before  breach, 
28.  ill. 
unless  agreement  required  by  statute  to  be  iu  writing,  iil. 
admissible  to  explain  latent  ambiguity,  iil. 

to  show  in  what  ca])acity  person  was  to  serve,  iJO. 
basis  of  contract  of  hire  of  flat,  iil. 
that  directors  of  company  signing  were  liable,  /(/. 
to  explain  erroneous  name  in  voting  paper,  /'/. 
in  devise,  as  to  persons  or  estates,  id..  III. 
to  put  court  in  position  of  testator,  Iil. 
inadmissible  where  subject-matter  exists  which  will  satisfy  terms  of 
will.  Sic,  ill. 
so  where  words  have  acquired  technical  meaning,  as  "heir,"  /'/. 
to  explain  j)atent  ambiguity,  o2. 
blank  for  devisee's  name,  id. 

(ilitir.  blank  for  christian  name  or  initial  used.  id. 
stmhle.  admissible  to  supply  blank  in  instrument  which 

need  not,  have  lieen  in  writing,  id. 
admissible  to  supply  blank  for  patron's  name  in  bishop's 
register.  /(/. 
adml.ssible  on  questions  of  parcel  or  no  parcel,  /-'. 

conditions  of  sale,  shown  to  purchaser  at  sale,  evidence  against 
him  of  reputed  parcels,  '.V.i. 
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ORAL  EVIDENCE— cojtiMiwed, 
on  former  trial.  116. 

when  may  be  taken  out  of  court,  IS,").     See  Witness. 
after  insufficient  answer  to  interrogatories,  115. 
witnesses  at  trial  generally  to  give  (Rules,  188o,  O.  xxxvii.,  r.  1), 
153. 

ORDER.     8ee  Judge's  Order ;  Order  of  Court. 
of  Privy  Council,  bow  proved,  105,  106. 
judge's,  how  proved,  112. 
for  goods  does  not  require  a  stamp.  232. 

for  payment  of  money,  how  stiimped,  238,  239,  212.     See  Stamp. 
delivery,  for  goods  in  dock,  &c.,  now  requires  no  stamp,  255. 
of  county  court,  for  giving  up  possession  of  premises,  how  far  evidence 

of  title,  946. 
of  commitment,  cannot  be  di-awn  up  ex  post  fad o,  1139. 

except  in  case  of  court  of  record,  018,  010,  id. 
of  inferior  court  must  show  jurisdiction,  017.  , 

UltDEi;  OF  COURT, 
proof  of,  111,112. 

office  copy  sufficient,  id. 
is  not  strictly  a  record,  112. 
effect  of,  108. 

allegation  of  fact  in  order,  not   evidence  thereof  for  party  by 

whom  obtained,  id. 
making  judge's  order  of  court,  (evidence  of  order,  id. 
to  execute  instrument,  &c.,  by  nominee  of  court,  138. 
when  evidence  of  submission  to  award,  108. 

of  equity,  for   attachment   for   non-payment   of  costs,  presumptive 
evidence  of  suit  pending,  200. 

ORDINATION. 

proved  by  certificate  of  bishop,  216. 

OUSTER, 

actual  ouster  by  joint  tenant,  &c.,  must  be  proved,  in  ejectment,  1006. 

evidence  of,  id. 
in  Quo  Warranto,  judgment  of,  admissible  against  third  person,  103. 

OUTLAWRY, 

for  felony,  whether  witness  rendered  incompetent  by,  105. 

OUTSTANDINO  JUDCJMENTS  AND  DEBTS, 
evidence  on  plea  of,  1164.     See  Executor. 

OVERSEER, 

pre8umi)tion  of  appointment  of,'43. 

liability  of,  for  goods  furnished  to  parish,  5G8. 

entitled  to  demand  of  copy  of  warrant,  1134. 

OWNER  OF  SHIP.     See  Shiji  Owner. 

OWNER'S  RISK, 

meaning  of,  in  condition  of  carriage  of  goods,  632,633. 

OWNKRSIIIP, 

ads  or  assertions  of,  53.     See  Hearsay. 

acts  of,  in  diflfereiit  jtarts  of  tlie  same  district,  when  admissible,  85,  S(). 

of  vessel,  how  proved,  424.     See  Insurance. 

of  goods  insured,  425.     Sec  Insurance. 

of  roads,  wastes,  rivers,  walls,  ditches,  &c.,  032  ct  seq.     See  Trexpuss. 
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r.  P.  I., 

i»r  l)on<inr  rti;iriiif  insiinmcc;  policy,  void,  \'1'1. 

I'ACKKli, 

wild  lias  innocently  shipped  li^uodH,  wlietlier  jinlple  in  trover,  '.J78. 
has  II  general  lien,  'JS.'!, 

PAI.ATrNATF:S, 

limits  111",  notifieil  jniliciaily.  s-j. 

PAEEN'J". 

not  lialile  for  necessaries  sujijilied  to  an  infant  child,  otJT. 

unless  authority  implieil  from  eircumstaiiees, /</. 

and  does  not  arise  from  mere  personal  (tblii,'ation,  id. 

effect  of  Stat.  57  &  r)S  V.  c.  41,  8.  i...rit;8. 
ndvancenient  of  money  by,  presumed  to  be  a  ^nft,  5!tS. 
meaning  of  word  in  Fatal  Accidents  Act,  1S4(;...S10. 

damages  recoverable  Ijy,  under,  811. 

PARISH, 

modus,  j)roved  by  reputation,  48. 
lK)undarie8  of,  proved  by  rej)utation,  id. 

where  two  parislies  divided  by  river,  9?.4. 
registers,  proof  and  effect  of,  I'Jf),  '217.     See  liegider. 

PAKISHIONEKS, 

declarations    of,  admissible    on   questions    of  parisli    iioundary,  and 

modu»,  48. 
right  of,  to  pew,  842.     See  Peio. 

PARLIAMENT, 

jjroceedings  of,  noticed  judicially,  (9. 

Act  of,  amliiguous,  exjdained  by  pand  evidence  of  long  user,  '11. 
presumption  of  exi.stence  of,  in  favour  of  long  user.  40. 
different  classes  of,  10::,  101. 

to  be  taken  as  public  unless  iimvided  otherwise,  104. 
proof  of,  id. 

Ijy  copy  printed  by  King's  printer,  id. 
title  now  part  of  statute,  10."). 

liut  not  marginal  note,  or  stops,  104.  /(/. 
nor  title  to  sections,  104. 

unless  so  referred   to    in  Act  as  to  bo  incor- 
porated in  it,  /«/.,  lOo. 
private  Act,  Ufit  so  printed,  by  examined  copy,  10.5. 
secondary  evidence,  when  lost,  id. 
1>est  method  of  searcliing  for,  id. 
Irish  statutes  jiassed  prior  to  the  Union,  id..  120. 
effect  of  preamble  of,  18'.t. 
consolidation,  how  to  bo  construed,  350. 

local  and  personal,  provisions  of  stat.  5  &  (I  V.  c.  07,  resjiecting, 
1142,1145. 
journals  of,  evidence  of  facts  tlierein  stated,  IIU).     See  Journih. 

aliter,  n^solutions  of,  /'/. 
member  of,  jirivileged  in  speecli,  805,  807. 

bond  fide  report  of  speech  of,  is  privileged,  871. 
publication  of  papers  of,  875. 

PAIJOL.     See  Oral  Communication. 

ancient  record  lost,  may  be  proved  by,  KIO. 

PAUOii  EVIDENCE.     See  Oral  Endence;   WitneBs. 
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PARSON, 

cannot  have  trespass  before  induction,  931. 

but  induction  as  to  part  is  induction  as  to  the  whole,  hi, 

action  for  recovery  of  land  by,  1002. 

jilaintiff  must  prove  presentation,  institution,  &e.,  ifl. 
but  ne<Hl  not  prove  title  of  ]»atron,  id. 

presentation  by  corporation  must  be  in  writing  under  common 
seal,  id. 

institution,  and  induction,  how  proved,  /(/. 

no  proof  needed  of  taking  requisite  oath,  &c.,  id. 

evidence  of  property,  being  church  j^roperty,  /(/. 

riglit  to  maintain,  against  predecessor's  tenant,  id. 

sentence  of  suspension  a  bar  to  action,  id. 

PART  OWNER, 

of  ship,  not  necessarily  a  partner,  586. 

PART  PAYMENT.     See  LimitationK,  Slafufesf  of. 

PART  PERFORMANCE, 

ground  for  enforcing  oral  contract  witliin  .Statute  of  Frauds,  310. 
specific  perlormance,  &c.,  granted,  id. 
and  also  damages,  id. 

but  only  where  judgment  for  specific  performance  could  be 
given,  ■/(/. 
what  amounts  to  sufficient,  of  oral  contract,  319. 
acceptance  or  delivery  of  possession  enough,  id. 
or  payment  by  tenant  of  increased  rent,  on  oral  agreement  for 

new  lease,  id. 
but  not  where  contract  incomplete  or  terms  luicertain,  id. 

or  performance  not  referable  to  terms  of  oral  contract,  320. 
marriage  is  not,  of  contract  of  which  consideration  is  marriage,  id. 
s])ecific  pcirformance  of  written  contract  with  subsequent  oral  varia- 
tions, id. 
rectification  and  specific  performance  obtained  in  the  same  action,  id. 
where  absence  of  written  contract  is  fraudulent,  iiL 

or  fraudulently  drawn  up,  id. 
doctrine  of,  applies  only  to  contracts  relating  to  land,  526. 

PARTICUEARS  OF  DEFECTIVE  TITLE, 

in  action  by  vendee  against  vendor,  329, 

PARTICULARS  OF  DEMAND, 

regulated  by  Kules,  1883,  O.  xix..  rr.  (5,  7. ..87. 

jjlaintiff  bound  by,  /(/. 

urmhle,  plaintiff  may  recover  extra  his  particulars,  if  defendiint  furnish 

the  evidence,  id. 
mistake  in,  not  calculated  to  mislead,  immaterial,  id. 

materiality  of,  questioTi  for  the  judge,  /(/. 
may  lie  amended,  id. 
amended,  ciinnot  be  delivered  except  by  judge's  order,  id..  88. 

unless  accei>ted  by  opposite  party,  88. 
efi'ect  of,  as  an  admission.  Id. 
admissible    for   defendant,    to    prove  payments  for   which  credit  is 

given,  id. 
proof  of,  id. 

are  no  part  of  the  record,  89. 

proof  of  fuller  account  referred  to  in,  id. 

annexed  to  record  dift'ering  from  those  delivered.  !d. 
effect  of,  crediting  payment  in.  88.  'JDI. 
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PAirricuLAiis  OF  si:i-()i  F. 

rules  118  to,  88. 

lunoiiiliiiL'tit  of,  til. 

iiun-i'oinpliaiicc  witli  onlei'  to  deliver.  /</. 

not  waivetl  l>y  jilMintiff  ^'oing  to  trial,  /</. 
ifl'ict  of,  us  ;iii  ailmission,  /</. 
proof  (if.  /(/. 

rAiniEs, 

admiHsion  by,  primary  tvideiiec,  3. 
iion-joiiiilfr  and  niiH-joindcr  of.  8!l. 

coiunion  iii\s.  rules  uk  to,  !i2,  '.••!. 

JtuIcB,  is,s:;,  O.  xvi...'.^2. 

jHi-sons  seeking,'  relief  from  same  tranHaetion,  with  couiiijoii 
questions  of  law  or  fact,  may  join,  .S'.»,  i)(). 
decisions  thereon,  'JO,  !)1. 

wlien  amendable  at  N.  1*.,  id.     See  Amendminl. 

objection,  when  to  be  taken.  91,  718. 
where  contract  made  by  agent,  92. 
when-  nominal  jiartiier,  9H. 

dormant  jiarlncrs,  /'/. 
husband  may  sue  for  his  money,  deposited  in  bank  by  wife.  id. 
where  baidvrupt  joint  contractor,  /(/. 
liability  of,  to  be  ordered  out  of  court.  159. 
may  conduct  cause  and  give  evidence,  id. 
competency  of,  as  witness,  Kil  ei  seq.     See  Witness. 
eifect  of  judgments  and    verdicts    with    regard   to,    I'.K),    191.     See 

Judgment. 
who  are  proper,  to  sue  on  covi'uant.  717.  718. 

PARTITIOX, 

not  a  sale  within  the  Stamp  Acts,  2r)2. 

rAllTNER.     Hc^' Pait7ierxhip. 

Tartnership  Act,  1890  (5:!  &  51  V.  c  ?,9),  .'555. 
what  coustitutcH  being,  ss.  1,  2.  id..  .■).")(;.     See  Parhteiship. 
admission  by,  of  dissolution  of  partnersliip,  admissible.  O:!. 
admission  or  representation  by  one,  binds  firm,  s.  15.. .70,  IJGli,  84(j. 
Admission  evidence  ag:iinst  co-partner.  70. 
though  former  no  party  to  suit,  id. 

and  made  after  dissolution,  as  to  former  transaction,  id.,  71. 
but  not  as  to  what  occurred  previous  to  partnership.  71. 
after  dissolution,  to  prove  payment  of  debt  to  partnersliiji.  /(/. 
inadmissible  as  to  subject,  not  of  co-pa rtnershiji.  id. 
acknowledgment  of  deed  by.  iil. 

i  na  dm  issibii' by  one  beei  lining  partner  after  cause  of  action  arose, /(Z. 
answer  in  Cliancery  by.  evidence  against  co-partner,  200. 
actions  by,  9;>. 
joinder  of  dormant,  id. 
power  t<i  bind  firm,  s.  5. ..55(1. 

excejit  for  his  private  jiurjioses,  s.  7. ..559. 
or  there  is  notice  of  restricted  authority,  ss.  5,  8. .,305,  556.  /''. 
for  purposes  of  winding-up.  s.  :!S.,.5(;i. 
where  line  can  bind  anothei-  liy  acccjiting  bills,  3(54.     See  Acceptance 

of  Bill  I  if  Exchange. 
indorsement  of  bills  by,  :?72.     See  Indorsement. 
notice  of  dishonour  of  bill  to,  :!82.     See  Notice  of  Di^hmiour. 
satisfaction  to  one,  satisfaction  to  all,  402. 
liability  as,  555. 

partnership,  how  proved,  id.  et  seq. 

by  parol,  though  there  be  a  deed,  2.  557. 
by  answer  in  Obancery,  557. 
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PARTNER— con<mMed. 

lialjility  as — cotitinued. 

by  suffering  name  to  be  used,  s.  14  (1),  557. 

as  to  executors  of  deceased  partner,  s.  14  (2),  id. 
must  be  shown  that  name  is  used  with  ])arty's  consent,  id. 
distinction  between  general  partners  and  those  in  a  particular 

concern,  id. 
where  stipulation  that  i>arty  shall  receive  no  profits  is  known 

to  contractor,  party  not  liable,  id. 
person  allowing  his  name  to  be  used  by  firm,  liable,  as,  id. 
firm  carrying  on  business  in  name  of  one  of  the  partners, 
bound  by  his  acts,  id. 
unless  act  was  done  bv  partner  on  his  own  behalf  alone, 
■id. 
by  participation  in  profits,  s.  2  (3),  ools  et  seq.     See  Partnership. 
evidence  of  being  partner,  556,  557,  558. 

but  does  not  of  itself  make  him  such,  558,  559. 

nor  does  receipt  of  debt,  &c.,  and  of  accruing  profits, 

8.  2  (3«),  550. 
nor  remuneration  of  servant,  &c.,  by  share  of  profits, 

s.  2  (36),  id. 
nor  annuity  out  of  profits  to  widow  or  child  of  deceased 
partner,  s.  2  (3c),  /(/. 
or  to  vendor  of  goodwill,  as  consideration  for  sale, 
s.  2  (3e),  id. 
immaterial  for  whose  use  profits  received,  557,  558. 
executors  of  deceased  partner  carrying  on  trade  for  benefit 

of  estate,  liable  as  partners,  55S. 
proportion  immaterial,  id. 

immaterial  whether  party  dealing  knew  of  participation,  id. 
profits  must  be  taken  as  such,  id. 
distinction  between  participation  and  payment  according  to 

amount  of  profits,  556,  id. 
test  of  partnership,  whether  trade  carried  on  by  defendant's 

agents,  558. 
share  of  profits  for  loan  under  signed  contract,  does  not  make 
lender  partner,  s.  2  (3d),  556. 
effect  of,  559. 

unsigned  contract  not  within  section,  id. 
advance  must  be  by  way  of  loan,  and  so  appear,  id. 
where  nominal  lender  is  partner,  act  does  not  api)ly,  id. 
does  not  applv  to  loan  on  securitv  of  trader's  business, 
id. 
dormant  partner  liabh;,  557. 

though  contract  (not  undiu-  seal)  does  not  name  him,  id. 
incoming  not  liable  for  old  debts,  s.  17  (1),  560. 
retiring  partner  does  not  cease  to  be  liable,  s.  17  (2),  ■/(/. 
discliarge  of,  s.  17  (3),  id. 

creditor  transferring  account  to  new  firm  with  notice,  id. 
creditor  may  be  put  to  liis  election,  5()(). 
liability  of  apparent  members  of  old  lirni,  s.  36,  /(/. 

itffect  of  notice  of  cliange  of  members  in  London  (iazette,  5(>0. 
dormant  partner  retiring,  not  liable  for  subsequent  d(l)ts,  id. 
liability  of,  for  debts  of  firm,  joint  witli  otlier  partners,  s.  9. ..561. 
and  on  death  estate  severally  liable,  /(/. 

for  wrongful  acts  and  omissions  of  ])artn(!rs,  ss.  10,  12. ..510,  511. 
and  f(jr  monov  or  propcrtv  received  and  misai)plicd  by  jiartner, 

ss.  11,  12.. ..^11. 
partners  jointly  and  severally  liahle.  s.  12,  id. 
to  account  to  tirra  for  privat(^  j)rofits,  s.  29..,<!04. 
effect  on.  of  judgment  against  co-j)artner.  5(Jl. 
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V A  K'l'N'  Kli  -riiiithincil. 

when  hliiirtliDldcrB  in  miuiIl^'  cvmipaiiy  are  jinrtiicTB,  .')tJI. 

BiianlKilflcr  may  he  eliar^rid  uh  jiartiuT  without  jiroof  of  strict 

lc;?al  interest  in  tli(t  mine,  r)62. 
flefemlant'H  intcrewt,  liow  pmved.  id. 
jiart  iiwiier  of  ship  in  not  necessarily  a  partner,  oHfj. 
when  lie  can  huo  eo-partners  for  money  paid,  595. 
has  anthority  to  Ixirrow  money  for  purposes  of  trading;  partncrsliip, 

gecHS,  in  mining  concern,  id. 
cannot  sue  for  monoy  liad  and  received  on  division  of  jimfits,  ♦j'il. 

uiili'88  in  case  of  special  aLTeeinent,  id. 
may  ri'cover  on  account  stated  after  dissoliition,  l>2^. 
payment  fo  one.  evidence  ai^'ainst^  all.  (!1H!. 

Itnt  reeeijit  l)y  onr  may  lie  rdiutted  hy  proof  of  fraud,  id. 
tender  to  one,  of  partnership  deht,  fjood,  ~l)'.K 

rights  of,  where  partnership  rescinded  for  fraud  or  misrepresentation, 
of  own  partners  (s.  41),  81"). 

PAllTNKRSHll'.     Sec  Padner. 

Partnership  Act,  1890  (5:j  &  51  \.  c.  39),  555. 
definition  of  (a.  1),  /(/. 

"  firm  "  and  "  firm  name  "  (s.  4),  55G. 
rules  for  determining  existence  of  (s.  2),  55."),  556. 

joint  tenancy,  kc,  does  not  alone  create  (s.  '1  (1)),  555. 

nor  sharing  of  gros.s  returns  of  concern  (h.  '1  (2)).  556. 
receipt  of  share  of  profits,  primd  facie  evidence  of  (s.  2  (15)), 
id. 
but  does  not  aloue  create,  id. 
particular  cases  stated,  id.     See  Fartmr. 
postponement  of  rights  of   lender,   &c.,  on  insolveucv 
(s.  3),  55'J. 
power  of  partner  to  bind  (ss.  5,  7,  S,  38),  556,  id,,  561.      See 
Fartner. 
so  by  admissions  and  representations  (s.  15),  70,  r>66,  846. 
notice  to,  givi'n  by  notice  to  acting  partner  (s.  16),  1582,  55!). 
debts  of,  liability  of  partners  for  (s.  ti),  561. 

liability  of,  for  wrongfid  act  or  omission  of  partner  (s.  10),  510, 
511,830,831. 
for   misrepresentation   of  propertv  bv  partner  (s.   11), 
511. 
trust  pro]ierty  in  possession  of,  may  be  followed  (s.  13  (2)),  id. 
partners  to  account  to,  fur  private  priifits  (s.  29),  604. 
change  in,  revokes  continuing  guarantee  (s.  18),  482. 
where  rescinded  for  fraud  or  misrepresentation  (s.  41),  845. 
rules  of  equitv  and  common  law  to  apply  unless  specially  varied 
(s.  46),  555. 
notice  of  dissolution,  evidence  of  dissolution,  though  partnership  bo 

by  deed,  63. 
when  it  must  be  j)roved  by  plaintiff,  suing  on  bill.  364. 
how  proved.  .oS  et  seq.     See  Faiiner. 

joint  stock  company  in  the  nature  of,  561.    See  Joint  Stock  Company. 
contracts  of,  will  not  bind  infant  uu'raber  of,  674.  675. 
presumption  in  account  with,  when  no  special  application  of  payment 

made,  698. 
share  in,  is  chest-  in  action,  12(il. 

TARTY  VVALl.. 

evidence  of  ownership  of.  ',131. 

under  .■Metroj)olitan  JiuiKliug  Acts,  /'/. 
R. — VOL.  II,  3  B 
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PASSENGEES, 

carriers  of,  651  et  seq.     Sue  Carrier. 
foot,  duty  of,  in  crossing  higliwuy.  77'J. 

level  crossing  on  railway,  7!Ji. 

PATENT  AMBIGUITY, 

is  to  be  explained  by  judge,  18. 

cannot  be  explained  by  oral  evidfncc,  ;>2.     See  Oral  Evidence. 

TAWNBROKEE, 

may  recover  balance  of  loan,  although  special  ticket,  600. 

when  justified  in  detaining  person  or  property.  U2o. 

trover  lies  against,  where  stolen  goods  pawTied,  961. 

riglit  of  true  owner  not  atfected  by  Pawnbroliers  Act,  1872,  id. 

refusal  by  servant  of,  to  deliver  goods,  a  conversion  by  master,  076. 

PAYKi:. 

of  bill,  evidence  in  actions  by,  against  acceptor,  361,  o94  et  seq. 

See  Acceptance  of  Bill. 
against  drawer,  375,  394  et  seq.     See 
Bill  of  Exchange. 
of  note,   evidence   in   actions   by,  against  maker,  413  it  seq.     See 

Promissory  Note. 
of  cheque,  evidence  in  actions  by,  against  drawer,  107.     See  Cheque. 

PAYMENT.     See  raymeiit  of  Money  mto  Court ;  Receipt;  Satisfuclion. 
l)resumption  of,  36.     See  I'resumptioii. 
proved  by  admission  of  receipt,  65,  691. 
may  be  proved  orally,  though  unstamped  receipt  given,  223. 
of  legacies,  how  proved,  272. 
by  tenant  to  his  lessor  before  notice  of  assignment,  good,  313. 

unless  the  rent  was  not  due,  /(/. 
to  superior  landlord  or  mortgagee,  when  evidence  under  defence  of 
payment  in  action  for  rent,  A/.,  721. 
when  under  denial  of  rent  being  in  arrear  in  replevin,  1086. 
of  laniUord's  taxes,  343.     See  Taxes. 
of  bill  of  exchange,  101.     See  Bill  of  Exchange, 
supra  protest  for  liduiuir,  3'JU. 
effect  of,  ill. 
effect  of  award,  ordering  payment  to  third  person,  498. 
proof  of,  in  action  for  money  paid,  590.     See  Money  paid. 
in  ignorance  or  by  mistake,  when  it  can  be  recovered  back,  610.     Sec 

Money  had  and  receiced. 
of  principal   or   interest,  when  it  will  take  case  out  of  Statute  of 

Limitations,  685,  721,  723.     See  T /imitations.  Statutes  of. 
must  be  specially  pleaded,  (193. 

ciinnot  be  given  in  evidence  without  being  pleaded,  id. 
cannot  be  shown  under  set-off,  id. 

account  stated  and  payment  of  balance,  evidence  under  defence  of,  id. 
l)laintiff  admitting   payment  by  his   particulars   can   only    recover 

excess,  691. 
where  credit  given  for  sum  paid,  defence  of,  applies  only  to  balance,  id. 
usual  mode  of  proving  is  production  of  receipt,  65,  271,  694.     See 

Admissions. 
to  agent,  694. 

to  solicitor  in  action,  good,  id. 

aliter,  to  solicitor's  clerk  or  agent,  id. 
to  person  at  counting-house,  695. 
to  j)erson  employed  te  sell,  id. 
to  agent  negotiating  contract,  id. 
to  auctioneer,  id. 
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VA.YUEKV—ci,Htinued. 
to  ugont — continacd, 

to  solicitor  of  vendor,  6i)5. 

Conveyuncinj^,  &l'..  Art.  1881.  s.  .")<;,  JiaiiuiLits  witli  wrilttu 
authority  i>f  vtMidor,  /(/. 
even  whore  vendor  ia  u  truHtec,  iil. 
solicitor  prodiiciiii,'  deed  prusumi^d  to  act  lor  vendor,  (fee,  id. 
possession  of  ne;,'otiable  security,  cvideuce  of  authurity  to  receive 

money,  id. 
tn  factor.  /(/. 

a^'cut  must  iu  general  receive  in  money,  id. 

set-otra;;inusl  aj^eut,  insnllicient,  except  by  general  usage,  /-/.,  G'.'G. 
by  bill,  note,  or  cheque  to  agent,  is  good  if  customary,  tJ'JiJ. 
or  if  subsequently  paid,  /'/. 
thougli  indorsement  lorged,  by  agent,  id. 
requisite  form  of  cheque,  id. 
but  p-ayment  to  particular  agent  must  not  be  by  bill,  /'/. 

deposit  at  auction  may  however  be  by  clieque,  id. 
not  good  for  document  of  title,  id. 
to  oue  of  Several  persons,  not  partners,  id. 
payment  to  one  partner  is  payment  to  all.  id. 

to  lirm  not  good  for  separate  debt  of  parlucr,  id. 
by  agent,  id. 

\vill  support  averment  of  payment  by  principal,  id, 
by  one  of  several  partners,  payment  by  all,  /</. 
by  third  person  on  defeudant's  belialf.  t!'J7. 
approiiriation  of  payments,  (jl'7. 

party  paying  may  ajipropriate  at  time  of  payment,  id. 
when  paid  geueially.  party  receiving  may  appropriate,  id. 
even  at  subsequent  time,  or  during  trial.  /(/. 
and  to  ]irior  demand,  tliough  merely  equitable,  id. 
and  to  debt  barred  by  th(!  Statute  of  Limitations,  id. 
wiiere  the  law  will  make  apjilication,  G!)8. 
in  case  of  current  accounts,  iil. 

surviving  partnership,  i<L 
unless  circiunstanees  rebut  presumption,  id. 
breach  of  trust  not  to  be  presumed,  id. 
secii'i  as  between  two  cestuis  que  trusts,  id. 
iu  case  of  partnership  and  individual  debts,  id. 

cost-book  mine,  /(/. 
as  to  order  of  paymeut  of  interest  on  overdrawn  banking 

account,  id. 
not  in  favom-  of  surety,  id.,  &J'J. 

nor  where  creditor  has  security  for  part,  IVM. 
in  case  of  two  demands,  one  [lersoual,  the  other  as  represeula- 
tive,  id. 
one  legal,  the  other  illegal,  id. 
one  recoverable  at  law,  not  tlie  other,  id. 
effect  of  susjienso  account,  witii  power  to  appropriate,  id. 
by  bill  or  note.  /(/. 

in  exchange  for  goods,  all  risks  are  taken.  /(/. 
contra,  in  payment  of  pre-existing  debt.  /(/. 

imless  transferee  uuike  security  his  own  by  laches,  id. 
when  not  treated  as  cash,  ojierates  as  conditional  payment,  TtlU. 
and  suspends  remedy  during  currency,  id. 
eli'ect  of  wliere  del)t  is  for  rent  or  ijy  specialty,  iil. 

initialling  by  drawee  bank,  does  not  alter  effect,  id. 
when  paiil,  i)aymenl  relates  to  time  when  given.  /</. 
if  party  receive  order  on  third  jjerson  entitliug  him  to  cash,  and 
take  bill,  he  runs  the  risk,  id. 
uliter,  if  he  take  cheque  from  purchaser's  agent,  id. 
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VAXWEWS—contiuuid. 

bv  bill  or  note — continued. 

duty  of  creditor  to  whom  cheque  is  seut  in  pay  men  t>  700. 

payment  presumed  where  bill  has  been  taken  for  debt,  id. 

cheque  received  as  cash,  evidence  of  payment,  id. 
where  stopped,  rights  same  as  if  not  given,  701. 

by  crossed  cheque  received  by  payee,  and  paid,  410,  id. 

effect  of  losing  a  negotiable  bill  taken  in  payment.  701. 

or  creditor  making  bill  his  own  by  laches  or  alteration,  id. 
other  kinds  of  payment,  id. 

by  mere  transfer  of  figures  in  account,  id. 

to  third  person,  by  direction  of  creditor,  id. 

accej^tauce  of  goods  in  satisfaction  of  debt  constitutes  payment,  id. 
proof  of,  in  action  of  debt  for  rent.  730. 

on  bond,  754.     See  Bond. 
of  rent  for  use  of  lights  is  not  an  interruption,  81  i*.     See  Lights. 
annual  payment  for  use  of  way  will  defeat  enjoyment,  8o0. 
to  executor,  1148,  1152.,    See  Executor  and  Administrator. 
by  executor  de  son  tort,  1153. 
by  executor,  effect  as  admission  of  assets,  1159. 

PAYMENT  OF  MONEY  INTO  COURT. 

may  be  made  by  defendant  or  plaintiff  in  all  actions,  74. 

and  with  denial  of  liability,  except  in  actions  for  defamation,  i<l. 
defendant  succeeding  on  former,  but  failing  on  latter  defence 
is  entitled  to  judgment,  295. 
secus,  as  to  co-defendant,  who  severed  in  pleading,  and 
did  not  pay  in  money,  id. 
simpiiciter.  effect  of,  as  admission  of  cause  of  action,  74. 
docs  not  admit  the  quantum  of  damages,  75. 
with  denial  of  liability,  effect  ui,  74,  75. 
jury  arc  not  before  verdict  to  be  informed  of,  288. 
effect  of,  under  ('<  &  7  ^'.  c.  9(j,  in  action  of  libel,  878. 
no  provision  for,  by  plaintiff  in  replevin,  755,  1089. 

PEDIGREE, 

hearsay,  when  evidence  to  prove,  44.     See  Hearsay. 
hung  up  in  family  mansion,  evidence,  id. 

aliter,  if  professing  on  the  face  of  it  to  be  collected  I'rom  registers, 
wills,  &c..  45. 
proved  by  heralds'  books,  214. 

PEERAGE, 

books  of  history,  not  evidence  of  creation  of,  217. 

PENALTY. 

ecclesiastical,  how  far  liabilitv  -to,  protects  witness  from  answering, 

109,  170. 
on  stamping  document  after  execution.  229,  230. 
whether  contract  jirovides  for,  or  liquidated  damages,  320. 
evidence  in  action  of  debt  for,  750. 

where  contract  stated,  must  be  prostd  as  laid.  iil. 

evidence  of  locality  of  cause  (if  action,  not  material.  93,  94.  id. 

general  evidence  for  plaintiff,  75(!. 

OM«.s  of  proof  where  aelinn  I'or  acting  without  qualification, 

95,  id. 
Crown  can  alone  s\ie,  where  statute  does  not  say  who  shall 
recover  it,  757. 
unless  an  interest  given,  as  to  ]iarty  grieved,  /(/. 
not  necessary  to  prove  authority  from  tiie  Crown,  id. 
or  that  person  entitled  to  penalties,  id. 
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rKNALTV— r„„^„(/r'./. 

(ivideiu'c  ill  acfidn  nf  del))  fur — iiinliunnl. 

corponitiiiii  (raiiiiot  Hiio  fur  pcimltv,  iiiilis.s  cinpowenj"!  Ijv  Htiitutc, 

7r.7. 
(iviiloiicc  of  comnaoncrnii'iit.  uf  iK^tinn,  iil. 

by  slatoint'.iit  of  rlaini  Hlmwiii;^  wIhmi  writ,  issued.  Id. 

iividcncc   :i>lmiBHil)lf;    U>   hIkiw,   after  reiiiHc   nf    jiL'tiua 
accniiil,  /■(/. 
StatiitcH  iti  Limitation  to  action,  /'/. 
ilcfenco,  id. 

not  iruilty  by  Htatntt;,  21  J.  1,  c.  4,  8.  1,  /'/. 
how  to  !)<•  i.lcaducl,  id.,  758. 
rccovt'ry  in  action,  no  bar  to  ])rior  action,  id. 
but  bar  to  HuliHcqucnt  action,  /(/. 
unleas  prior  action  coUusivo,  id. 
no  damagna  recoverable  except  the  jienalty,  id. 

PEPiAMRULATIUN, 

e\  iileiiee  of  Ixiundary,  !•■>;"». 

PERFORMANCE, 

of  conditions  precedent,  implied  in  pleadin<r.  :>0D. 

deni;il  of,  must  be  pleaded  apecially.  />/. 
of  contract  ri'Mdend  impossible  by  reason  of   uuforc3<ieu  accident, 
:'>1(»,  ."ilS'.t,  fKHJ. 

PERILS  OF  THE  SKA, 

proof  of  loss  by,  VM>  et  scrj.     Sees  Loss. 

PKIMUUY, 

causing  damage,  is  not  actionable,  S4i». 

PERSONAL  PROPERTY, 

action  for  trespass  to,  1J24  eA  seq.     See  Tresprn^s. 

PEW, 

j>re8umptive  evidence  of  right  to,  HO. 

entry  in  vestry  book  of  repairs  done  to,  evidence  of  title  to,  2K5.  '214. 
action  for  disturbance  of,  S4'J. 
proof  of  liudit  to,  id. 

freehold  of  church  in  rector  or  vicar,  id. 
claimed  by  jjrescriptiou  or  faculty,  id. 
must  be  annexed  to  a  messuage,  id. 

except  in  case  of  rector  or  vicar,  id. 
as  to  long  user  by  occupier  of  house,  id. 

long  possession  is  evidence  against  wrong-doer,  id. 
repairs  done  by  owners  of  hoiLse,  evidence  of  annexa- 
tion, id. 
with  long  exclusive  possession  evidence  of  facultv, 
id. 
may  be  in  respect  of  house  out  of  the  parish,  id.,  S4H 
no  action  lies  for  disturbance  of  allotted  seat,  84:5. 
remedy  where   chapel   or  aisle  in    hands  of  private  free- 
holder. /(/. 
freehold  of  pews  when  conferred  by  private  Act,  iil. 
Prescription  Act  does  not  apply  to,  /'/. 
seats  and  pews  in  churches  after  ISIS  r(>gula ted  by  statutes,  id. 

PlIOTOORAPH, 

of  (Migraving,  cojiy  of  picture,  to  prove  picture  copied,  2.  .''. 
of  person  used  as  evidence  of  his  identity,  llif). 
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PHYSICIAN, 

not  privileged  from  disclosing  confidential  onmmuniciitions,  172. 
opinion  of,  admissible  as  to  general  effects  of  disease.  175,  176. 

as  to  svmptoms  of  insanity,  176. 
proof  of  being,  512,  518. 

at  common  law  could  maintain  no  action  for  fees,  515. 
or  for  travelling  expenses,  id. 

imless  under  special  contract,  id. 
^        may  now  sue  if  registered  under  21  &  22  Y.  c.  90,  id. 

'  but  fellows  of  R.  College  of  Physicians  cannot  sue  for  fees,  id. 
action  against  for  negligence,  799. 

PICTURE, 

declarations  of  persons  viewing  libellous,  bow  far  evidence,  859. 
in  trespass  for  destroying,  defendant  may  sliow  it  was  a  scandalous 
libel,  926,  927. 

PILOT,  475,  784,  785.     See  Neglignice. 

PLEADINGS, 

statements  in,  admitted  if  not  denied,  77. 
filed  by  delivery  to  the  officer,  108,  110. 
amendment  of,  291  et  seq.     See  Amendment. 

Rules,  1883,  relating  to,  309  et  seq.     See  Ihilen  of  ilir  Supreme  Court. 
as  to  defences,  id.,  658. 

counter-claim  and  set-off,  704. 
when  dispensed  with,  311,  659. 

PLEDGE  OF  GOODS, 

on  sale  of  unredeemed,  by  pawnbroker,  no  warranty  of  title,  487. 

by  factor  when  valid,  though  against  instructions  of  principal,  956, 

"  et  seq.     See  Factor ;  Factors  Act.  1890.' 
when  goods  stolen,  owner  may  maintain  trover  against  pawnbroker, 

961. 
damages  for  wrongfully  parting  with  possession  of,  974. 
indorsement  of  bill  of  lading  as,  does  not  defeat  right  of  stoppage  in 

transitu,  subject  to  pledge,  989,  99:]. 
not  within  Bills  of  Sale  Acts,  where  possession  passed  to  pledgee. 

1198. 

FLEXF  ADMINISTRAVIT, 

evidence  on  defence  of,  1158.     See  Executor  and  Admini>'lraior. 

POLICE, 

actions  against.  1183  et  seq.     See  Constable. 

authority,  action    against  for   damage    done  by  rioters.  1179.     See 
Iiiot  (Damages)  Act,  188t). 

POLICY  or  INSURANCE.     See  Imuratice  {Accident).  {Fire),  (L''/'). 
and  (Marine). 

POLL  BOOK, 

at  election,  proved  by  examined  or  certified  copy.  101.  122. 
in  evidence.  212. 

PORT, 

meaning  of.  in  marine  insurance,  426. 

in  charterpartv.  4('i8. 
liberty  to  call  at.  438. 

POSSESSION, 

proof  of,  of  documc  nt  of  which  notice  to  produce  has  l)een  given.  9, 

10.     See  Notice  to  I'roduct'. 
evidence  of  seisin  in  fee  of  land,  and  property  in  diattels,  34,  924. 
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I'OSSKSSIOX      ri.iiliini,,!. 

cniitrart  of  sail-  aduiitod  Ijy  tiikiiij:;,  'XW,  IJ.il. 

evidence  nf  title  ti)  slii[)  or  floods,  4'J4,  \'l').     Soo  Im'tirauee. 

prima  facte  snflicioiit  to  ch.iriro  party  as  nsBigiieo  of  a  term,  7l!8. 

of  i-tnintrer,  whether  siifUcieiit  to   prove  breach  of  coveimnt  not  to 

as8ii,'n.  7;{:!. 
sufficient  title  in  action  for  niiisanee,  7r>lt.     See  Nuimince. 
proof  of,  in  action  for  lUef  iirbance  of  watercourse,  837. 
evidence  under  JMstification  in  defence  of.  in  action  for  assaidt,  ftl5. 
what  is  siitlii'ient  in  trespasB  to  personal  property,  !)2i.    See  Trenpafs. 

to  land,  928  et  geq.     See  Trenpaxx. 
proof  of,   of  defendant,    in   trespass   for   mesne   prolits,   'J4tJ.     See 

TreHjtn»B. 
when  purcliaser  of  j^oods  is  entitled  to,  '.•!!».    Sec  Convertion  of  Gnwh. 
any,  snllicient  to  maintain  trover  against  a  wrong-doer,  ',»<»•;.     See 

Conrcrtion  of  Goods. 
proof  of  right  of,  in  trover,  !»tJ7. 
of  goods,  legal  lion  cannot  arise  without,  987. 

ttenif,  as  to  equitable  lien,  iiJ. 
what  j>nsscs,sion  puts  an  end  to  transitus  of  goods,  9'.t2,  991'.     See 

IStojipdge  in  Trangitu. 
evidence  of  title,  in  cjei'tment  against  a  wrong-doer,  998. 
party  lawfully  in,  cannot  Im;  ejected  without  previous  demand,  lOnO, 

1009. 
of  tenant  for  years  gives  seisin  to  owner  of  inheritance,  10o7. 
of  tenant  in  common,  not  {wssession  of  co-tenant.  10(10. 
doctrine  of  non-adverse,  now  done  away  with,  1070. 
of  surface  in  prinul  furie  ]if)sses8ion  of  minerals,  1072. 
discontinuance  of,  within  Statute  of  liimitations,  id. 
of  cestui  que  tru^t,  id. 
of  i^dods  assigned,  when  a  badge  of  fraud,  1190. 

POST, 

proof  of  sending  letters  by,  GO,  !^85. 

notice  of  dishonour  of  bill  by,  ;5S4,  88."). 

letters  presumed  to  be  delivered  in  usual  course  of,  id. 

presentment  of  chec^ue  by,  40S. 

dtdivery  of  solicitor's  l)ill  by.  .")05. 

money  sent  by  order  of  creditor  by,  and  lost,  is  payment,  G94. 

noti«'c  to  quit  by,  1018. 

service  of  notices  on,  or  by  company  by,  1 1 1:!,  1114,  11 27. 

rOST  OFFICE.     See  Curriers ;  Post;  ToUmarl:. 
as  to  production  of  jjrivato  telegrams  by,  174. 

rOSTFA. 

under  the  J.  Acts  and  Rules.  188:!,  what.  110,  VM^. 
formerly  was  evidence  of  a  trial  had,  19."). 

POSTFIU.MOUS  SON, 

may  lay  his  title  in  ejectment  on  day  of  his  father's  death,  999. 

POSTMARK, 

how  ])roved,  12:5. 

evidence  of  date  of  sending  letter,  21G. 

may  be  contradicted  by  oral  evidence,  id. 

not  conclusive  of  time  of  posting  notice  of  dishonour,  384. 

POSTMASTERS  A\l)  LKTTEi;  CARRIKKS.  ACTION'S  ACAIXST. 

See  Carrier. 

POST-OBIT  ROM). 

when  cause  <»f  atcion  arises  on,  723. 
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POUND. 

ilistiuinor  must  impound  in  prnper,  Sjt?.  89iS.     Sec  Jrregular  Dhtress. 

POUNDAGE, 

slicrift"  may  retain,  wliere  there  litis  been  a  Iivy,  1220,  P224. 

not  entitled  to,  wheix'  goods  delivered    to   debtor's    trustee    in 
bankruptcy,  /i^ 

POUND-Pl{EACiI, 

proper  remedy  for  lessor,  to  recover  distrained  goods,  96H. 

POUND-KEEPEE, 

when  liable  of,  for  receiving  goods  wrongfully  distrained.  90!>. 

POWER, 

proof  of  execution  of,  152. 

terms  must  be  strictly  pursued,  id. 

defective  attestation  cannot  be  supplied  by  evidence,  aliunde,  id. 

by  will,  how  to  be  executed,  id. 

wjiat  is  suflacient  execution,  otlierwise  than  by  will,  153. 

confirmation  of  leases  defectively  executed  under,  152,  1011. 
obligation  arising  on  contract  to  supply,  -188. 

POWEli  OF  ATTORNEY.     See  Order  of  Court. 

should  be  produced  and  proved  when  deed  delivered  by,  137. 
must  be  by  deed,  to  authorize  tiie  execution  of  a  deed,  id. 
donee  of  power  may  execute  under  his  own  hand  and  seal,  138. 
deposited  in  central  office,  may  be  proved  by  office  copy,  id. 
for  valuable  consideration  may  be  irrevocable,  id. 
when  irrevocable  for  one  year,  /(/. 
stamp  on,  259,  2(!0. 

joint,  by  members  of  club,  requires  only  on(»  stamp.  22G. 
conveyance  executed  under,  may.  it  seems,  be  refused,  325. 
attorney  acting  under,  warrants  its  genuineness,  494. 

PRACTICE  AT  TRIAL, 

under  Rules,  1883...27(J  et  seq. 

party  who  begins  may  sum  up  if  iiis  opponent  do  not  amiounce 

his  intention  to  call  evidence,  277. 
party  on  other  side  may  also  sum  up  evidence,  if  any,  id. 
'  right  to  re])Iy,  same  as  heretofore,  id. 
same  course  usual  where  trial  before  judge  alone,  id. 
or  before  a  referee,  id. 
where  several  issues,  and  the  plaintifl'  opens  oidy  his  part  of  issue,  id. 
evidence  in  reply,  id. 

not  to  be  merely  confirmatory,  id.,  278. 
judge  has  discretion  in  admitting,  278. 
evidence  may  be  interposed  to  disprove  admissibility  of  evidence,  id. 
as  to  disprove  jiossession  of  document,  id. 
but  not  to  exclude  a  document  prima  facie  admissible,  id. 
where  doeiiiui'nt  referred  to  in  the  pleadings  or  affidavits.  Rules. 
1883,  as  to,  id. 
document  judge  is  inclined  to  reject,  must  be  roirnajlv  tendered,  id., 

279. 
party  bound  by  vic'W  taken  by  coiuisel  at  trial,  279. 
evidi'n(!e  rejected  by  judge  cannot  be  reli(ul  on  after  (rial  as  admissible 

for  another  purpose,  id. 
jioint  waived  at  N.  P.  no  gromid  lor  comjdaint  of  misdirection,  id. 
misstatements  of  facts  by  judge  should  be  mentioned  at  (lie  lime, 

alitcr  of  law,  id. 
evidence  cannot  be  objected  to  after  judge;  has  begun  to  sinn  u|>,  id. 


Tnder.  H''!' 

'i;.\(   'J'ICI".    A'l'    ■V\[\\\.-r,„ilin<n,l. 

wIhii-  lUMiiiial  iiuiiil  niiiittcd  by  jiirl'^c,  •J7'.». 
jjurty  ciiimut  riiiuliict  imsc  in  imtkchi  uikI  I>y  cuiiiiscl,  hi. 
iiiiiy  (■()iiilu<;t  ciiHi'  jiiid  jiivc  cviilciifi',  /./. 
wilV  i>i',  (Miinot  ciiiiiliict  caai',  iil. 

ciiimHcI  fimiiot  be  licard  pcrBdimlly  ami  Ijy  cnuriHol,  /-/. 
wliiit  qui'sl.ioM  to  hv  \n\\  to  jury  l»y  judfTf.  /(/. 

wlu-rc  jury  mny  lie  ri-qiiircil  lu  asscaH  diiinau'fs  .separately,  /«/.,  28(1. 
triiil  ofHt'veral  oaimcH  to;;(!tli<T,  280. 
of  8(;vc-ral  iHHiics  aejiaratily,  /(/. 
power  to  refer,  id. 

by  counsi'l  and  .solicilors,  /'/. 

by  jud^'o  under  Arbitration  .\(t,  l.^.s;*.  /(/. 

judge  may  refer  to  special  or  oflBeiul  referee  any  question  for 
inquiry  and  report  (s.  IH  (1)),  id. 
but  question  must  be  certain  to  arise,  281. 
or  in  certain  Ciises  the  whole  case  or  matter  (s.  14),  2S(t,  id. 
or  at  any  stauc  may  clireel   inquiries  to  be  mudi-  or  account 
to  be  taken.  281. 
may  be  taken  Iji  the  office  of  district  rej,'istry  (s.  (It!),  id. 
scieidific  question  may  be  referred  to  expert,  for  exjteri- 
ment  and  report,  id. 
trials  before  referee,  /</.     Sei^  Rejenc. 
power  to  compromise,  28:!. 

in    action    for  malicious    prosecution,  defendant's  counsel    may 

withdraw  imputations,  id. 
when  fresh  action  necessary  to  set  aside  compromise  on  grouud  of 

fraud,  &c.,  id. 
consent  of  client  to  compromise,  cannot  arbitrarily  be  withdrawn, 

id. 
liability  for  comi)roiuisin,i,''  against  client's  wishes,  /V/.,  284. 
who  is  to  bei;in,  284. 

the  party  on  whom  the  aflinnative  issue  lies,  id.  el  seq. 

decisions  tiiereon,  /(/. 

statement  of  <:-eneral  principle.  2S4. 

in  issue  on  sanity  directed  out  of  Chancer}-,  284. 

when  issue  is  on  defendant.  /V/.,  285. 

when  defendant  under  obligation  to  admit  plaintiff's  case.  28."i. 

where  damages  are  the  object,  plaintiff  logins,  id. 

(ililei;  where  damages  ascertained  or  nominal.  /'/. 
or  where  the  defendant  admits  tliem  at  the  trial.  28(). 
where  one  of  sevcnal  issues  is  on  plaintiff,  id. 
in  action  for  recovery  of  land.  iil. 

defendant  to  Ix;  entitled  to,  mu.st  admit  whole  of  iilainlitV's 
case,  id...  287. 
direction  of  judge  as  to,  287. 

if  erromous  may  be  ground  for  new  trial.  i<L 
right  to  reply,  id. 

party  vviio  begins  has,  if  other  party  calls  witnesses.  /'/. 
wlien  in  the  discretion  of  the  judge,  id. 
jury  not  to  te  informed.  l)eforc  verdict  of  payment  of  money  into 

court,  288. 
arguments  of  counsel,  id. 
on  jmints  of  law,  iil. 
on  claim  of  right  to  begin,  id. 
on  objection  of  witness  to  qM(!stion.  174,  id. 
where  i)arty  conducts  his  owu  case.  288. 
separate  defence  of  co-defendants.  /(/. 
in  action  for  recovery  of  land,  /'/. 
in  action  ex  delirto.  id. 
on  issue  out  of  Chanccrv.  28'.). 
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PKACTICE  AT  TT,lXh—r,mtinue,l. 

separate  dctViicf  of  co-defendants — rontinved. 

where  third  party  has  liberty  to  attend  trial,  289. 

where  plaintiff  has  joined  defendants,  for  alternative  relief,  id. 
set-off  and  counter-claim,  /(/. 
third  party,  /(/. 

plaintiff  may  l)ring  in,  on  account  of  counterclaim,  id. 

right  of,  to  attend  trial  and  cross-examine  witnesses,  id. 

contribution  may  be  ordered  against  co-defendants.  290. 

claim  against,  tried  when  trial  of  action  concluded,  /(7. 

inspection  of  property  by  judge,  id. 

not  to  take  the  place  of  evidence,  id. 
oxception  for  misdirection,  id. 

by  motion  in  C.  A.,  id. 
judge  must  direct  verdict  for  defendant  where  no  evidence  f<ir  jury 
to  act  on,  id. 

but  cannot  without  consent  on  plaintiff's  opening,  id. 

may  give  jury  his  opinion  on  question  of  fact.  /(/. 
discontinuance,  or  withib-awing  the  record,  291.     See  Diseonti nuance. 
effect  of  non-appearance  at  the  trial,  id,. 

where  plaintiff'  appears,  but  not  the  defendant,  id. 

where  defendant  appears,  biit  not  the  plaintiff,  /(/. 

judgment  obtained  may  be  set  aside,  upon  terms,  id. 
amendment  at  N.  P.,  id.  et  xeq.     See  Amendment. 
withdrawing  a  juror,  294. 

where  terms  not  observed,  new  trial  ordered  at  once,  id. 
adjournment  of  trial,  id. 
damages,  29,5. 
injunction,  id. 

election  between,  and  damages,  id. 

now  granted  in  mandatory  form,  id, 
points  of  law,  id. 
order  to  enter  judgment,  id. 

must  be  heard  and  determined  liy  judge,  id. 

application  to  stay  execution,  id. 
execution  immediate  in  actions  in  general,  id.,  290. 
application  for  stay  of,  id. 
in  action  for  recovery  of  land.  296. 
order  for  delivery  of  specific  chattels,  2!>G. 

as  to  costs,  id.     See  Costs. 

PI^K.IUDICE, 

letter  written  "  without,"  not  admissible,  02. 
nor  the  answer,  id. 

except  to  prove  that  an  offer  had  been  made,  id. 
rule  apidies  only  where  terms  offered  for  settlement  of  dispute  or 
negotiation,  id. 

PltliMIU^I.     See  Appretdire. 

when  plaintiff  entitled  to  return  of,  paid  on  marine  policy,  W'.H  m. 
See  Insurance. 

PKESOKIPTION, 

private,    cannot   bo   proved    by   evidence   of    reputation,   49.      See 

IlearKuy. 
Prescrijition  Act,  18:!2,  for  shortening  tlie  time  of,  SIO,  823,  827. 
in  action  for  obstruction  of  liglif  and  air,  81G.     See  Lights. 
evidence  of  prescriptive  right  of  conunou,  82:i.     Sc'c  Common. 

of  way,  827.     See  Way. 
liberty  to  hunt,  hawk,  &c.,  within,  824. 
rights  in  gross  not  within,  823. 
right  to  pew  by,  842.     See  Pi-w. 


hiflex.  1461 

PRESF.NTATION, 

priMifuf,  in  action  for  rocovory  uf  liind  liy  jiarHun,  10f;2. 

rUESKNTMENT  OF  lUI.L, 

for  accoptiince,  in  acrtioii  aj,'aiii8t  drawir,  wlieii  nccossary.  Hills   of 
Exchani,'e  Act,  1SS2,  a.  :!i)...:i7(;. 
in  CiiHc  of  hill  ])ayalili'  at  or  after  sight,  iil. 

Hiieh  iiill  must  he  pnsciitetl  or  ncfjotiated  within  rensonahlo  time, 
l.y  iiolder,  k.  10,  /</. 
if  hu  fail  to  do  bo,  drawer  and  indorsors  prior  tn  him  are 
difcicharged,  a.  10  (2),  Id. 
rules  as  to  presentment,  s.  41  (1),  /<'. 
excuses  for  non-pri'scntment,  s.  tl  (2),  /'/.,  ilTT. 
•  fl't'ct  of  non-acce])tanco,  b.  42. ..377. 
dishonour  hy  noii-accoptauce,  s.  4i5  (1),  id. 

holder  may  sue  drawer  and  indorsers,  s.  48  (2),  Id. 
hoIdiT  mav  refuse  qualified  acceptance,  8.  44  (1),  /(/. 

eftect 'of  taking,  s.  4t  (2),  id. 
where  hill  presented  and  refused,  notice  must  Ije  given,  id. 
hill  must  he  left  with  drawer  for  24  hours,  id. 
when  drawer  not  discharged  hy  want  of  notice,  /(/.,  o8S.     See 

Notice  itf  Dishonour. 
within  whiit  time  it  must  he  ])resented,  :]78. 
holder  may  ]uit  hill  in  circulation  without  presenting  it,  id. 
fir  j)aymcnt,  in  action  against  acceptor,  not  necessary  on  a  general 
acceptance,  s.  .')2...;5G3. 
»ec!/8,  on  a  qualified  acceptance,  s.  54  (1),  id.,  364. 
within  what  time  tlujn  requisite,  s.  52  (2),  303. 
for  payment,  in  action  against  drawer,  378. 
rules  for  presentment,  s.  45,  id. 
when  not  payahle  on  demand,  s.  45  (1),  id. 

payable  ou  demand,  s.  45  (2),  /(/. 
what  is  rcasonahle  time,  id. 
l)y  and  to  whom,  and  where,  8.  45  (3),  /(7. 
proper  place  for,  s.  45  (4),  id. 

at  particular  place  when  hill  made  payable  there,  s.  45  ( 1)  (<(),  /(/. 
when  no  j)erson  there,  s.  45  (5).  379. 
to  Several  persons,  not  ))ai-tners.  to  he  to  all,  s.  !5  ((!),  id, 
to  whom,  when  drawee  dead,  s.  45  (7),  370. 
when  sufficient  through  post  office,  s.  45  (8).  /-/. 
holder  to  exhibit  bill  on  presentment  and  give  it  up  on  paymc-nt, 
s.  52  (4),  id. 
of  hill  abroad  must  be  according  to  law  of  foreiijn  country,  s.  72  (3), 
35G,  id. 
must  1)6  made,  though  acceptor  bankrupt,  379. 
in  case  of  death,  to  personal  representative,  id. 
to  agent,  when  accepted  hy  jiim,  /</. 
at  hankers,  within  luinking  hours,  /'/. 

after,  when  sufficient,  id. 
at  merchant's  private  residence,  id. 
to  banker's  clerk  at  clearing  house,  id. 
direetid  to  particular  address  and  accepted  generally,  iil. 
proof  of,  promise  to  pay  is,  /(/. 
delay  in,  when  excused,  s.  4(1(1),  id.,  380. 

only  80  long  as  cause  of  delay  exists,  380. 
when  dispensed  with,  s.  4t!  (2  ,  id. 
of  foreign  bill  in   this  country,  protest  not  evidence  of.  387.     See 

I'roteKt. 
after  acceptance  ^upra  pr<iie>>l.  or  for  honour,  s.  fI7  (I),  :!9o. 

when  to  ho  presented,  s.  G7  (2),  /(/. 
must  be  proved  in  action  by  indorsee  against  indorser.  :'.91. 
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PRKsuMrTiox.  ; 

of  loss  of  document,  5,  G,  7. 

of  destriu'tiou  of  useless  piiper,  6 

of  possession  of  instrument,  1*.  10. 

i^euoral  nature  of  presumptive  evidence,  o3,  o-i. 

decisions  thereon,  :!o  ct  seq. 

of  dama';e  resulting  from  unlawful  act,  actionable  2)er  se,  3;> 

of  good  consideration  of  liill  of  exchange,  /'/. 

of  innocence,  /</.,  81. 

of  marriage  from  cohabitation,  34. 

of  Icgititiiacy  of  child  liorn  in  wedlock,  iil. 

of  ownershiji  from  possession,  /'/. 

of  due  execution  of  deed  thirty  years  old,  id. 

of  the  continuance  of  things  in  statu  quo,  id. 

of  official  character,  id. 

of  intention  from  probable  consequence  of  act,  id. 

of  fact  from  direct  ])roof  of  other  fact,  /(/. 

from  omission  to  call  witnesses,  id. 

of  contents  of  documents  objected  to  at  trial  and  rejected,  id..  ?>rt. 

from  refusal  to  produce  documents  after  notice,  3o. 

of  immemorial  custom,  id. 

of  pulilic  navigable  river,  i<l. 

of  "cujus  est  solum,  <tv.,"  id. 

of  date  of  writing  letter,  and  of  letter  having  been  sent.  id. 

of  date  of  indorsements  on  promissory  notes,  or  of  bill,  /'/..  86. 

of  knowledge  of  rules  of  club,  by  member,  :!G. 

of  constitution  of  company  by  person  dealing  with  it,  id. 
ditlerence  between  obligatory  on  jury,  and  rebuttable,  id. 
of  payment,  id. 

receipt  for  rent,  a  presumijtion  of  former  rent  paid,  15:5,  id. 

of  acceptance  in  hands  of  acceptor,  after  it  was  due,  if  jiroved  to 
have  teen  in  circulation,  :>(). 

of  wages,  where  custom  to  be  paid  weekly,  id. 

by  agent,  where  custom  to  account  daily,  id. 

of  accounting,  by  factor,  after  a  reasonable  time,  ?><>. 

of  debt,  37. 

on  production  of  cheqtie  indorsed  by  plaintiff  and  paid.  id. 
qusere.  wiiether  proof  of  payment  by  drawer,  id. 

of  bond,  after  20  years  and  even  less,  id. 
how  rebutted,  /(/.,  ."IS. 
of  property,  38. 

of  seisin  in  fee,  by  possession,  or  recei])t  of  r(Mit,  id. 

of  right  to  minerals  l)y  owner  of  fee,  /'/. 

rebutted  by  want  of  enjoyment,  or  by  user  by  others,  /</. 

of  quit  rent  to  lord  of  manor,  id. 

of  right  to  support  from  contiguous  house,  id.,  :>01,  813. 
in  the  case  of  iidjoining  and  surface  land,  38,  :!'.). 
of  grants,  itc,  id.     See  I'lencripfion. 

of  easements,  lights,  and  right  of  way,  3i*. 

of  right  to  pew  i)y  prescription,  id.,  842. 

of  right  to  stream  of  water,  by  possession  for  '10  years,  :5[>. 

of  ciinmions  and  estovers,  id. 

of  fishery,  to  cor j lorations  in  trust  for  inhabitants,  id. 

of  lateral  supj)ort  for  building,  id..  813. 

of  access  of  air.  /</..  SOC. 
of  charters  an<l  grants  from  tJie  (!ro\vu.  10. 

circumstances  may  negative  grant,  /(/. 

where  in  contravention  of  a  statute.  /(/. 
of  Act  of  Tarliament.  /(/. 
of  conveyance,  ride  as  to,  /'/. 
of  title  by  prescri]ition.  41. 
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rilESUlNI  PTK  )'ii—;,idinned. 
of  riirht  t.  f.ra,  tnlls.  etc..  II. 

oi'  HuiroiidiT  mil  iitl'ordcfl  hy  iiusscssiipii  nt'  leutic  witli  Miilti  cut  oft",  /'/. 
of  duiutiuu  of  life  sind  survivorsliip.  hi. 
of  death  witlmut  iHSue,  /'/. 

aft(  r  lapse  of  seven  years,  /</.,  VI. 
cil  perscin  in  missing  .ship.  41. 
of  survivorship  of  persons  washed  overlioard,  Vl. 
<ir  incapiiliility  uf  sexual  intorcnursi-.  /-/. 
of  period  of  ^'cstution,  /'/. 

in  favour  nf  rejj^uUvrity  of  acts,  appoint nient.s.  itc,  12. 
tliat  act  done  not  unlawful,  \\'>. 
that  entry  "f  i)ul>lic  nlHce  was  regular.  /</. 
of  due  deliv(;ry  of  post  letter  or  telegram,  /(/. 
of  due  apiJointmcnt  of  official  jiersons  who  act.  /</. 
of  law  iu  favour  of  affirmative  of  issue,  oni/.s  nl'  procif.  '.M. 
of  conuuLssiou  in  ca.se  nf  old  inquisitions.  111. 

(if  witnesses  liaving  iicen  examined  us  directed  by  amimiasion,  l!S8. 
(if  exicutiou  of  deed,  ll'i. 

tJiat  interlineations,  i&c,  were  made  before  execution,  hi. 
of  regular  attestati(m  df  will.  IIS.  I  lit. 
that  words  interlined,  &c..  in  will  were  added  after  execution,  14."). 

not  always  necessary  presumption,  !<L 
of  regularity  of  award,  1;");!. 
tif  stamp  on    instrument  lost,  or  not  jjroduced  on  notice  given  to 

(ippdsite  jiarty.  'I'l'l. 
of  acceptance  of  tenant  by  landlord,  8!?7,  838. 

bill  during  currency,  :>64. 
of  money  lent  by  iudor.see  to  indorser,  ii!*:5. 
of  value  given  by  holder  of  bill  or  note,  oU9. 
of  ownership  of  ship,  or  of  goods  therein,  424,  425. 
of  seaworthiness  of  shiji,  4:51. 
of  licence  to  legalize  voyage.  4:i4. 
of  Idss  of  missing  shi]),  4;)8. 

adjustment  of  policy  oidy  ptima  fucie  evidence,  448. 
of  promise  of  marriage,  41t5. 

of  liability  of  husband  for  goods  delivered  to  wife,  .^(J3,  olM. 
of  value  of  goods,  where  not  proved,  .^t;9. 
of  liability  of  registered  owner  of  siiip  for  repairs.  oStJ. 
payment  of  money,  presumed  to  be  payment  of  debt,  5"J8. 
of  gift,  where  money  advanced  by  parent  to  child,  id. 
of  receipt  of  value,  by  tinder  of  bank  notes,  (JOl. 

for  goods  by  agent,  602. 
of  appropriation  of  payments,  G97.     See  Payment. 
of  being  assignee  of  term,  728. 

that  an  independent  c(mtraclor  caused  accident,  760. 
of  negligence  in  passenger  carriers.  777,  778. 

in  case  of  other  accident,  799,  800. 
of  dedication  of  way  to  the  public,  832.     See  Way. 
of  publication  of  libel,  85;"). 
of  malice,  in  action  for  defamation,  85',t. 

malicious  prosecution,  882. 
of  service  in  action  f(jr  seduction,  1)10. 

ol'  ownership  of  roads,  wastes,  rivers,  ditches,  walls,  (fcc,  932. 
of  conversion.  !t75. 

of  conveyance  of  legal  estate  by  trustees,  1002. 
in  case  of  satisfied  terms,  10015. 

facts  rebutting  such  presumiition.  1004. 

party  setting  up  presumption  must  show^  title  g(X)d  iu  sub-- 
stance.  /(/. 
of  ouster  of  tenant  in  common  by  co-tenant,  1000. 
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PEESUMPTION— coraiinwed. 

of  encroachment  by  tenant,  being  for  landlord's  benefit,  10U7. 
of  demise  from  year  to  year,  1010. 

a  presumption  of  fact  and  not  of  law,  1011. 
of  intention  that  agreement  should  not  work  a  forfeiture,  1013. 
of  commencement  of  tenancy,  1016. 
of  receipt  by  tenant,  of  notice  to  quit,  MYl'l. 
of  revocation  of  lost  will  seen  last  in  testator's  hands,  1054. 

how  rebutted,  id. 
of  possession  of  probate,  1157. 
of  assets,  on  defence  of  -plene  administravit,  1158. 
of  fraud,  in  assignment,  with  change  of  possession,  IIUO. 

PRIEST, 

presence  of,  necessary  to  validity  of  marriage  at  common  law,  10o9, 
1044.     See  Marriage. 

PRIMARY  EVIDENCE, 

rule  that  best  evidence  must  be  given,  1. 

as  in  case  of  an  agreement  in  writing,  the  writing,  id. 
but  writing  does  not  always  exclude  oral  evidence,  2. 
as  giving  a  recei^jt,  id. 
or  serving  a  demand  in  writing,  id, 
to  prove  relation  of  landlord  and  tenant,  &c.,  id. 
marriage  register  not  the  only  evidence  of  marriage,  id. 
inscriptions  on  banners  at  public  meeting  may  be  proved  orally,  Id. 

so  an  inscription  on  a  monument,  id. 
admissions  of  party  to  suit,  primary  evidence  against  him,  3,  61,  62 

68. 
judicial  proceedings,  or  examined  copies  of  them,  best  evidence,  o. 
counterpart  of  deed  is  original  evidence,  id. 

so  copy  of  same  impression  of  printed  matter,  id . 
agreement  reduced  into  writing  must  be  produced,  o. 

aliter,  unsigned  or  executory  memorandum,  unaccepted  proposal, 

private  minute,  &c.,  id.,  4. 
but  only  when  relating  to  matter  in  question,  4. 

so  on  claim  for  extras  on  a  written  contract,  id. 
existence  of  writing,  how  proved  at  trial,  id. 
sufficient  proof  of,  question  forjudge,  id, 

PRINCIPAL.     See  Agent ;  Surety. 

when  bound  by  admissions  of  agent,  68-70. 
when  may  be  sued  on  sale  to  agent,  553  et  seq. 

PRINTER, 

cannot  recover  for  printing  immoral  or  libellous  books,  ^HJ6. 

has  lien  on  copies  ]>rinted  by  him,  1182. 

lias  no  lieu  on  stereotype  plates  be  has  printed  from,  'JHo. 

PRISON  BOOKS, 

what  they  prove,  212,  213. 

PRISONER. 

obtained  as  a  witness  by  habeas  corpus,  or  order,  155.' 
whether  it  is  a  trespass  to  remove,  to  wrong  class  of  prison,  918, 
constiildc  m;iy  not  in  general  handcuff.  113(1. 
definitions  of,  witlun  Prisons  Act,  1877. ,.1188. 
sheriff  not  liable  for  his  escape,  id. 
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lM;iVll.K(iE.     Sen  WUiu-^*. 

nf  the  Houee  ut'  (Jotiimnns.  judicially  notit-ctl.  T'.t. 

of  refimint;  to  producr  ddcumi  ntn  tlmt  wuidd  criminate,  IfjG. 

title  dieds,  157. 
1)1"  rcfiisin;,'  to  anHwer,  lt'i7  et  seq. 
of  liii8ban<l  and  wife  from  disclosing  coiumiiniciitii'ne  made  during 

marriage,  llJ4,  IGSi. 
of  refusing  to  answer  questions  to  show  witness  guilty  of  adultery, 

1  •;.">. 
lA'  I'ounsel  lunl  solicitor  in  not  diBclosiiig  matters,  169  ettseq. 
of  persons  not  to  disclose  eonitminications  with  government,  ITo. 
how  ( laini<:d,  171. 

when  defamatory  communioations  are   privileged,  864  el  seq.     Sec 
DeJ(imnti<m. 

Vn  I V  I  Li:(  i  1^1 )  C<  ):\[3IUXIC.VT1(  )\.     See  Defamation. 

ITvIVV, 

where  ilocument  is  in  iiauds  of,  notice  to  produce  to  ilefcndant  suffi- 
cient, '.(.     See  Notice  to  I'roduce. 
effect  of  judgmiMitB  and  verdicts  with  regard  to,  VJ'2.     See  ./ufiyjMcn/. 
answer  in  L'hancery  evidence  against,  2IIU. 

rUlVV  COUNCIL, 

orders  of,  how  proved,  lOo,  lUG. 

PRIZE, 

effect  of  judgment  of  condemnation  as,  201.     Sec  Admiraltij,  Court  of. 

PEOBAIILE  CAUSE. 

proof  of  want  of,  in  action  for  malicious  i)rosecution,  883.     See  Mali- 
cious Prosecution. 
in  action  I'uv  malicious  arrest,  890.     See  Malicious 
Arrest. 
against  justices,  1137,  1139. 

PROBATE  AM)  LETTERS  OF  ADMINISTRATION, 

liow  proved,  118. 

by  probate  or  letters  themselves,  or  exemplification,  id. 
by  Act  Book,  id. 
or  examined  copy,  id. 
when  lost,  id. 
effect  of,  203. 

probate  conclusive  as  to  validity  and  ctmtenls  of  will  of  person- 
alty, id. 
not  evidence  of  any  fact  which  is  matter  of  inference,  liUl. 

as  of  the  death,  id. 
may  be  proved  to  be  revoked,  id. 

not  proof  of  will  of  kinds,  when  testator  died  before  Jan.  Isl, 
1898...  l-H,  id. 
except  under  20  &  21  V.  c.  77,  ss.  62,  64...  150,  151.     Sec 

Will, 
seous  where  death  after  Dec.  31st,  1S97...115,  204,  1060. 

excei)t  in  ease  of  copyholds  and  customary  freeholds, 
145,  1061. 
effect  of  judgment  granting,  204. 
stamp  on,  269,  270.     See  Stamp. 
granted  under  stat.  20  &  21  V.  c.  77,  by  Court  of  I'robate,  1147. 

may  be  granted  by  registrar  of  district  in  whicii  ileceased  had  a 
fixed  place  of  abode  (s.  4t)),  /</. 
cannot  be  impeaclieil  on  ground  of  no  sucii  abode  (s.  47),  id. 
persons  dealing  with  administrator  protected,  /(/. 
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I'ltOBATE  AND  LETTEES  OF  ADMINISTRATION— confmMer/. 
granted  under  stat.  20  &  21  Y.  c.  77,  by  Court  of  Probate— cox^muerf. 
grants  by  county  court  judge  not  impeachable  on  ground  of  nun- 
residence  or  value  (s.  57),  1117. 
court  may  appoint  administrator  ■pendente  lite  (s.  70),  hi. 

who  alone  can  sue  (s.  75),  1148. 
hond  fide  jjayments  to  and  by  administrator  protected,  whether 

revoked  or  not  (ss.  77,  78),  id. 
grants  made  before  statute  confirmed  (ss.  86,  87),  /'/. 
on  renunciation  of  executor  (s.  79),  id. 
on  death  of  executor  who  has  not  proved,  or  non- 
appearance of  executor  cited,  if?. 
jurisdiction  of  C'onrt  of  Probate  now  vested  in  High  Court,  151,  1147. 
assigned  to  I'robatc.  Divorce,  and  Admiralty  Division,  /''. 
priibate  sealed  with  the  seal  of  that  Division,  id. 
granted  in  Ireland  or  a  British  possession,  sealed  with  seal  of  Court 
in  England,  to  have  eftect  in  England,  1148. 
so  in  the  case  of  Scotch  confirmations,  id. 
granted  to  one  of  several  executors,  evidence  of  title  of  all,  1150. 
need  only  be  produced  by  executor  at  trial,  id. 
letters  of   administration  must  be  granted  before  action,  Id.,  1151. 

See  Administration. 
how  far  evidence  of  assets,  1158. 

PROCEEDINGS, 

judicial,  how  proved,  H,  107  et  •-■eg. 

when  courts  will  notice  them  judicially,  7'J  et  seq. 

PROCESS, 

of  law,  money  paid  under,  cannot  be  recovered  back,  615. 

evidence  of  justification  under,  916.     Sec  Assault. 
action  for  abuse  of  civil,  886.     See  Malicious  Arrest. 
justification  under,  must  be  specially  pleaded,  922. 
of  inferior  court,  jurisdiction  must  appear  on  face  of  warrant,  917. 
authority  of,  is  authority  at  law,  9o8. 
actions  against  sheriff  for  not  executing,  1220.     See  Sheriff. 

PROCHEIN  AMY.     See  Ntxt  Frie.nd. 

PROCLAMATION, 

judicially  noticed  on  production  of  Ciazette,  82. 

how  now  proved,  105,  106. 

of  fine  not  proved  by  chirograph,  109. 

stat.  11  &  12  Y.  c.  70...  110. 
effect  of,  189,  190. 

PROCURATION, 

bill  accepted  by,  without  authority,  acceptor  not  liable  on  bill,  358. 

(■xcept  in  case  of  partners,  i<t. 
j)arty  taking  acceptance  by,  has  notice  of  a  limited  authority,  id. 
cheque  indorsed  by,  banker  protected  in  paying,  406. 

PRODUCTION, 

of  instrument  under  subpoena  duces  tecum,  156.     Sec  Sii^bpuiud. 
of  bill  of  exchange  or  note  on  trial,  ;-55(;.     See  Bill  of  Exchange. 

PROFITS, 

participation    in,  when    it    constitutes    a    j)artner,  555  el   seq.     Sec 

Partner, 
a  prendre,  rigl)t  to,  acquired  by  HO  years'  user,  82:!. 

right  to  take  water  from  well  is  not,  but  an  caBcmcnt,  SU?. 
mesne,  action  for,  945  et  seq.     See  Trespass. 
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I'ROMISE, 

ti)  piiy,  dispciiHi'S  witli  proof  nf  noticf  of  diHlioiioiir,  or  of  whiitiver  is 

leqiiirc.i  tu  .iitillc  plaiiitilf  tu  sno,  ;;87.  :'.SS. 
«»ii  guai:iiit<'i',  not  iiiviilid  by  rciiMmi  tlmt  tin-  cnnHidorution  docH  not 

appuar  iii  writiiij,',  IT'.l. 
of  marria^'c.  not  witliiii  Stiit.  of  Kraiuls,  «.  l...i'.l."i. 

proof  of  breuch  of,  lOH.     Suo  Mairvtrju. 
to  pay  iiittrcBt,  wlnii  implied,  G2f.     Stc  hilerett  of  Money. 
\)\  infant,  (.'Xicjit  in  rcHpcct  of  niccssaries,  cannot  bi-  rutitioil  aftiT 

"full  a;,'c,  tJ7."i.     ^i-r  Infancy  ;   lii/anl. 
by  executor,  what  suflBcicnt  to  bar  8tat.  of  Limitationn,  ti84,  I  \>'ui. 

I'KOMIHSORY  NOTK, 

cannot  Ije  varied  by  oral  evidence.  16. 
indorsements  on,  presumption  of  elate  uf  makin^LC,  :!.">. 
of  payment  (jf,  ii~,  3s. 
stamp  on,  2:J8  et  "eq.     See  Stainji. 

variance  in  ilescri])tion  of,  '.uu.     See  Bill  of  Exchange. 
delinition  of,  li.  of  Ex.  Act,  1882.  s.  83  (1),  412. 
payable  to  maker's  ordi-r,  not  note  unles.s  indorsed,  s.  83  (2),  id. 
not  invalid  by  rea.son  of  collateral  pledge,  s.  83  (3),  iil. 
made  and  payable  in  IJritisii  Island.s,  inland  note,  s.  83  (4),  id. 
incomplete  till  delivery,  .s.  84.  id. 
may  be  mad<'  by  two  or  more  makers,  s.  8."i,  /(/. 

payable  on  demand,  to  be  presented  within  reasonable  time  of  indorse- 
ment, s.  8U  (1),  /</. 
what  is  reasonable  time,  s.  8G  (2),  i<l. 
where  nef^otiated,  s.  86  (3),  /»/. 
provisions  of  Act  apply  in  ,i,^eneral  to  promissory  notes,  h.  80  (1),  iil. 
how  applicable,  s.  8'.t  (2),  /(/. 
]in)visioiis  tliat  do  not  api)ly,  .s.  89  (3),  id. 
of  corporation,  may  be  under  seal,  s.  !>1  (2),  3.10,  113. 
bank  notes,  atamiis  on,  237,  238. 

amount  of,  413. 
evidence  on  actions  on.  412. 

plaintift"  must  be  holder,  413. 
payee  r.  maker.  i<l. 

liability  of  maker,  id. 

effect  t  )f  making,  s.  88,  id. 
liability  of  agent  on.  s.  2t!...3r»8,  id. 

of  directors  of  comjiany,  413,  414. 
jiroof  of  making  the  note,  413. 

what  a  suflieient  admission  of,  id. 
may  be  payable  to  a  holder  of  office,  .s.  7  (2).  ?>5'2,  114. 
payable  by  instahm^nts,  s.  !•  (I),  ."."12. 
presentment  for  payment,  414. 

only   necessary   wliere    place    specified   in    the    bodv, 

s.  87  (1),  id. 
and  then  must  be  made,  although  maker  has  abscunded 

and  left  no  efiects  tiiere  or  mciins  of  payment,  id. 
payable  on  demand,  demand  need  not  \>o  alleged   or 
proved,  /'/. 
so,  if  at  sigiit.  or  on  presentation,  s.  10(1).  3."i2.  41.">. 
payable  at  two  places  may  be  presented  at  either.  4i.">. 
notice  of  dishonour  to  mak»;r,  unnecessary,  id. 
note  has  days  of  grace,  /'/. 

in   respect  of  each  instalment,  where  payable  l)y 
instalments,  id. 
evidence  under  money  claims,  id. 

only  bet  wet  11  immediate  parties,  /(/. 

of  money  li  nt  iH'twoen  payee  and  maker,  id. 
H. — VOL.  II.  3  c 
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PROMISSORY  NOTE— confrnwed. 

evidence  on  actions  on — rontinuid . 
payee  v.  maker — continued. 

evidence  under  money  claims — mntiniied. 

■when  purporting  to  be  for  interest,  is  evidence  of  an 

account  stated  for  principal,  415. 
consideration  recovc  ial>le,  where  stamp  Avrong,  hi. 
but  not  when  mj^otialilc  and  lost,  3r)(i,  ^M^^,  id. 
or  where /acAe^,  11."). 
indorsee  v.  maker,  /(/. 

no  defence  that  note  was  collateral  security  for  a  mortgage,  id. 
indorsee  v.  iudorscr,  41(J. 

presentment  for  payment  necessary  to  make  indorser  liable, 

s.  87  (2),  id. 
where  to  be  presented,  s.  87  (3),  id. 

indorsement  admits  prior  indorsements  and  maker's  hand- 
writing, id. 
presentment  to  be  within  a  reasonable  time,  id. 
stranger  indorsing  i>romissorv  note,  not  liable  thereon,  244. 

245. 
evidence  under  money  claims,  416. 
interest  upon,  when  recoverable,  623,  624. 
unstamped,    cannot   be   given   in    evidence   as   an  admission  of   an 

account  stated,  628. 
payable  on  contingency,  not  evidence  of  accoimt  stated,  id. 

on  demand  or  after  sight,  when  the  Statute  of  Limitations 
begins  to  run,  681,  682. 
eftect  of  taking  in  payment,  699.     See  Payment. 
surrender  of,  not  due,  is  not  cash  payment  of  face  amount.  1203. 
may  avoid  a  bill  of  sale  as  a  defeasance,  1208. 
but  is  itself  good,  id. 

PROMOTER  OF  COMPANY, 

liability  of.  for  goods  delivered,  ;")62.     See  Sale  of  Goods. 

under  Directors'  Liability  Act,  1890. .  .846.    See  Deceit,  Action  for. 
Companies  Act,  1900,  s.  10.. .847.     See  Deceit,  Action  for. 
cannot  sue  company  for  preliminary  expenses,  1111. 

even  under  special  clause  in  articles  of  association,  id. 
even  although  company  have  ratified  contract,  i<J. 
and  has  derived  benelit  therefrom,  id. 
when,  may  contract  with  company,  id.,  1112. 

I'ROPERTY, 

presumption  of,  38.     See  Vrenumjitiim. 
])roof  of,  in  action  on  policy,  425,  42(!. 

in  goods,  when  it  passes  on  sale.  54.3,  949  ei  seq.     See  Co7irersio)i  of 
Goodx. 
on  consignment  of  goods  under  a  bill  of  lading,  460,  461. 
misre]iresentation  of  value  of.  849.     See  Deceit. 
in  soil,  not  necessary  to  snpport  action  of  trespass  to  land,  929,  930. 
evidence  of,  in  action  for  trespass  to  goods,  924.     See  TrenpuKK. 

in  action  for  conversion  of  goods,  948.     See  Conversion  of 
Goods. 
special  property  BufiBcient,  96t). 
in  replevin,  1080. 
in  actions  against  sheriiis,  1188. 

PROSECUTION.     See  Malicious  Prosecution. 

PR(JSECUTOR. 

proof  of  being,  in  action  for  malicions  prosecution,  881.    See  Malicions 
Prosecution. 


huhx.  1  |(;'.i 

riJOSI'KCTUS. 

directors  of  cniii])imy  liiililf  for  iiiiMiopreMcntatioiiB  in,  «l"i.    >i-r  Deall, 
Action  for. 
(•cpininiiiy.    li.iw    f;ir    liiti.l.',    11(17,    IKIS,    111:!.     Sfo  Joint  Slock 
Compn  ny. 
Hlutiitdiv  pniviriioiis  ns  lo  Htatenofiits  in,  SK;,  S'17.     Sec  Deceit. 
variiiuci'  liitwitii,  ami  nicinDramlnni  nf  assuciatioii  of  coinpaiiy.  when 
;,'romKl  for  repudiating;  sharts,  1108.     h?ic  Joint  Stoch  Company. 

PIK  )TES  r, 

.statu]!  on,  270. 

nut  iKciwsary  in  cast-  of  inland  bill.  15.  of  Ex.  Act,  18si!,  8.  ."il  (I),  385. 
iilitei:  in  case  of  furei^^n  liill,  s.  i)!  (2),  iil. 

unksH  party  to  wliom  given  rewides  in  this  country,  'AUG. 
liiil    may  be    noted,  and   protest  snbBcquently  extended,  hh.  ^d  (^), 

:»:!... :i8rj,  tJ. 

where  to  be  made,  s.  51  (G),  38G. 

contents  ami  form  of,  h.  .Tl  (7),  /'/. 
when  disjiensed  witii,  8.  51  (I'),  iil. 
iiow  protest  made  in  absence  of  notary,  s.  94,  «/. 
copy  of,  need  not  be  sent  to  party,  iil. 
how  prove<l,  887. 

not  evidence  of  presentment  in  England,  /</. 
]>romi8e  to  pay,  evidence  of,  iil. 

must   be   made   after  accejitance   siipia  prof'St    for   honour,  before 
presentment,  s.  (w  (1).  -^-'O, 

when  to  be  made.  s.  i'n  (2),  /'/. 

must  be  made  utter  dishonour  l)y  acceptor  for  honour,  s.  07  (4).  /</. 
notarial  act  as  to  jiayment  to  be  apiiended  to,  s.  08  (8),  /'/. 
tender  of  full  anioiuit  under,  is  good.  712. 

PitoVlSlONAL  CUMMITTEEMAX, 

liability  of,  for  goods  sold  and  delivered,  r)02,  .")03. 

rKoxv. 

stamp  on,  25',>,  270. 

rUBT.lC  AUTHORITIES  PROTECTION  ACT,  189:5,  56  &  ."  V.  c.  01, 
1131.     See  Table  (<v  Statctks. 

PUBLIC  BOOKS. 

entries  in.  how  proved.  122.  12:!. 

by  examined  copies.  97,  98,  iil. 

by  certified  copies,  98  el  »eq. 

bank  Iwoks,  122.     See  Banli  of  England, 

bankers'  l»ooks,  /'/.,  12:!.  124.     See  Bankers'  Boohf. 

books  of  land  tax  commissioners,  an<l  excise  commissioners.  122. 

poll  book  at  election,  /(/. 

reu:ister  of  voters.  /'/. 

old  book  of  dean  and  chapter,  iil. 

corporation  b<x)ks,  124.     See  Corporation. 

parish  register,  125.     See  Jicgister. 
effect  of,  211. 

books  of  public  companies,  214. 

bankers'  account  Ixioks,  id.     See  Banhi  rs'  BooLs. 

land-tax  books.  /'/. 

rate-books,  /''. 

heralds'  books,  iil.     See  HenthW  Boolx. 

bishops'  registers,  215.     See  Itegixter. 

reports  of  Charity  Commissioners,  iil. 

notarial  and  consular  certificates.  /(/. 

3  c2 
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PUBLIC  BOOKS— ooHY/w?(pr7. 
effect  of — fdniinned. 

books  of  history,  21(1. 
corporation  l)ooks,  217.     See  Corporation. 
parish  register,  iil.     See  Register. 
ship's  register,  218. 

PUBLIC  COMPANY.     See  Corporation  ;   Joint  Stock  Company. 
entries  in  books  of,  how  proved,  12;>. 

effect  of,  214. 
application  of  term,  101»0. 

PUBLIC  HEALTH  ACT.  1875, 

streets  and  pasture  at  side  thereof,  vest  in  nrban   autliority  under 
(s.  149),  933.     See  Trespass. 
but  not  the  .su])Soil,  /*/. 
contracts  with  urban  authority  under,  of  value  over  50/.  to  bo  by  deed 
(s.  174),  1093. 
otherwise  void,  although  ratified  l)y  authority,  id. 

and  executed  and  necessary,  iJ. 
not  sufficient,  that  contract  entered  into  by  agent  appointed  under 

seal,  id. 
applies  only  to  contract,  contemplated  to  exceed  501.,  id. 
sealing  may  be  after  commencement,  id. 

PUBLIC  HOUSE, 

keeper  of,  merely  for  sale  of  beer  not  a  common  innkeeper,  G57. 
on  sale  of.  transfer,  how  made,  324. 

as  going  concern,  time  is  of  essence  of  contract,  id. 

PUBLIC  MEETING, 

proceedings  and  resolutions  of,  may  be  proved  by  oral  evidence,  2. 
report  of  proceedings  at,  when  privileged,  874.     See  Defamation. 

PUBLIC  NUISANCE.     See  Nuisance. 

ground  of  ])rivate  action,  only  if  special  damage  jiroved,  759. 
wlu'U  abatement  of,  by  private  person  allowed,  id. 
information  by  Att.-(Ten.,  /*/. 

PUBLIC  OFFICE, 

presumption,  as  to  regular  course  of,  43.     See  Presumption. 

PUBLIC  OFFICER.     See  Officer. 

PUBLIC  POLICY, 

when  communications  are  privileged  by  reason  of,  173.     S(>c  ]\'ilness. 
secondary  eviilence  then  inadmi8.'sil)le,  /(/. 

PUBLIC  EIGHT, 

hear.say  admissible  to  prove.  48  ei  seq.     See  Hearsay. 

PUBLICATION, 

proof  of,  in  actions  for  libel,  855  et  seq.     See  Defamation. 

PUFFING, 

at  auctions,  fraudulent.  328,  542,  GG4. 

unles.s  vendor  rc-s(;rve  right  to  bid.  328,  32i>. 

PUNCTUATION, 

not  part  of  statute,  105. 


liidcr.  UTl 

I'UKSKi;, 

(if  cutit-lxiiik  miuo  imiy  buc  fm-  ciillrf  ii^  iKiUiiiial  |iliiiiilill,  11"_'7,  1128. 


QUAKERS, 

evidence  of,  adinisHihle  on  aflarnautioii,  Itil. 
iiiiirriagCB  of,  liow  provt-d,  1012.     Sec  Marriage. 

QUAMFICATIOX. 

in   action   ai^iiinst  apothecary  for  penalties,  want  nf,   nrid   not   In- 
proved  by  pIiiintiflF,  '.).">. 
nor  ill  infiiiniation  f(ir  .Silling  ale  without  a  licence,  /</. 
orrtifioatc  of.  of  aixithccary  receivuble  in  evidence.  101. 
property,  for  justice  of  peace,  not  now  required,  1139,  11  II. 

QUALITY. 

where  warranty  of.  nn  sale  nf  rhatteltj,  487.     See  Warrnnly. 

QUANTUM  MEllUIT, 

where  piaintitt"  may  recover  nu,  in  case  of  special  cuntract,  581. 

fir  "^riMids  siild  on  a  Sunday,  wliere  subsequent  promise,  <J70. 

QUAiriKIl. 

entry  by  tenant  in  niiddlo  of,  etfect  of,  on  cominenceinfiit  (jf  tenancy. 
lolO.     See  Recovery  of  Land. 

QUARTER  SESSIONS, 

court  of,  takes  judicial  notice  of  petty  sessional  divisions.  84. 
alle;.,'ation  of  appeal  at,  how  proved,  108. 
justice  should  return  all  convictions  to,  /'/. 
on  Crown  side,  is  not  an  infi^ior  court,  117. 
fact  of  prosecution  at,  how  proved.  SSd. 

QUIET  ENJOYMENT, 

proof  of  breach  of  covenant  for,  715.     See  Covenant. 

QUIT  RENT. 

presumjition  of,  3S. 
evidence  of  title  to.  58. 


i;.\ll.\\AY  (•(t:\IPANY. 

trau!<fer  book  of,  not  evidence  of|title  of  transferee.  211. 
shares  in,  contract  for  sale  of,  not  exempt  from  staniii.  206. 
stamp  on  letter  allottinfj,  258. 

sale  of.  not  within  S.  of  G.  Act.  isOo.  s.  4...."i71.     See  Shares; 
StocA". 
daniaires  in  action  on,  580. 
price   of.  may  be  recovered  under  a  claim  for  gootls  sold   and 
delivered,  550. 
liable  to  action  for  money  had  and  received  for  improper  char;;e.  G14, 

(i34. 
acting  as  carriers,  subject  to  usual  common  law  liabilities.  i',29.     Sen 
Carrier. 
biMmd  tocharjjfo  all  customor.s  equally,  t!:!.".. 
contracts  with,  to  carry  to  places  ott' their  own  line.  f!:!l.  (!:!5. 
limitatiou.s  of  liabilitv  by,  t!o<;  el  xeij.     See  Carrier. 
liability  under  stats.  "17  &   18  V.  c.  ::i.  and  ;U  &  32  V.  c.  II!)... 
040  ft  feq.     See  Currier. 
as  carrier  of  passengers,  (iol  el  seq. 
for  personal  luggage  of  passenger,  G54  ct  *aj. 
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ilAILA\AY  C03IPANY— mifi/mer/. 

negligence  uf,  by  train  breaking  down,  collisiuu,  &c.,  777  el  seg.     i^t^e 
Negliijence. 
lire  caused  by  engines,  71)2,  7lJo.     See  Negligence. 
injury  caused   by  cattle  straying  on  line  through 

insufiScient  fences,  791:  et  seq.     See  Xegligcnce. 
Ijroviding  inisafe  station,  &'c.,  796  et  seq.     See  Negli- 
gence. 
liability  of,  to  carry  mails  and  post  office  servants  founded  on  statute, 
781. 
for  luggage   deposited  at   cloak  room,  655.      See  ClouJc 
Uoom. 
autliorised  to  enter  upon,  take,  and  use  land  under  highway,  must 

first  pay  compensation,  941. 
power  of  sale  by,  for  tolls  due  to,  984. 

undertaking  mortgagee  of,  cannot  recover  in  ejectment,  1U59. 
when  entitled  to  notice  of  action,  1117. 

may  tender  amends  and  plead  it  as  a  defence,  1118. 

RAILAVAY  AND  CANAL  TRAFFIC  ACT  (17  &  18  V.  c.  :]1).     See 
Carrier. 

RAILAVAY  CLAUSES  CONSOLIDATION  ACT,  1845  (8  &  9  Y.  c.  20), 
provisions  for  equality  of  charges,  033. 
lien  and  power  of  sale  for  tolls  (s.  97),  984. 

whether  extends  to  freiglit  for  carriage  of  goods,  (/««  carriers,  id. 
power  under  to  arrest  oft'ender  (s.  154),  1095. 

does  not  extend  to  breach  of  bye-law.  id. 
notice  on  company,  how  served  (s.  138),  1117. 
when  company  may  tender  amends  (s.  139),  1118. 

RAILWAY  FIRES  ACT,  1905  (5  E.  7,  c.  11),  793.     Sec  Negligenee. 

RAILWAYS  REGULATION  ACT,  1868  (31  &  32  Y.  c.  119),  Part  II. 
See  Carrier. 

RATES, 

receipts  for,  evidence  of  ownership  and  occupation,  214. 
certain,  may  be  deducted  from  rent,  343. 
covenant  by  les.see  to  pay,  742.     See  Covenanl. 
payment  of  landlord's,  may  be  sliown  in  n.'pleviii,  1086. 
parish,  when  sheriff  bound  to  pay,  out  of  levy,  1218. 

RATIFICA'JTON, 

by  infant,  of  promise,  (i75.     See  Infant. 

evidence  uf  mere,  not  evidence  of  I'resli  iiroraise,  497. 
el'  aulhority  of  agent  to  sign  notice  to  (jiiit,  lOI'.t. 
bailiff  t(j  make  distriss,  1086,  1087. 
of  act  by  corporation,  wliat  amounts  to,  1095,  1096.     Sec  Ciirpor<iti(in. 

READY  AND  WILLING, 

proof  of  averment  of,  in  action  for  not  iiccejiting  goods,  537. 

1;KAL   property.     See  Covenant ;  Uccuvery  of  L,nid  ;  Rent;  Uxe  and 
Oci-Kjxtlion ;   Vendee;  Vendor. 

];EAL  PROPEHTY  IJjMITATION  acts,  1833,1874, 

stats.  3  &  4  W.  4,  c.  27,  37  &  38  Vict.  c.  57.. .1063  et  ^eq.     See  Entry, 
Right  of. 

REASONABLE  AND  PRORARLE  CAUSE.    Sw  Maliciotislroxcvution. 
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(jf  liiuo  iiftbidi  (1  Ijy  notice  to  pioduci-,  11,  12. 

l)r(Hiimo<l  whore  iiuiio  mentioned  in  oontnicl.  ItJ. 

williin  wliich  witncs.ses  must  attend,  l.jl. 

preniiuni.  i>r  dilif^ence,  uudi-r  marine  policy,  418. 

iind  j)laee  of  tender  of  1,'oodrt,  ijl>7,  .'iirt.  ."iltj. 

proof  on  a  general  jiromiHi-  to  marry,  I'.tlj. 
after  lapse  of  rcasonaUe  time,  factor  presnmi.d  to  have  uc<ounteil,  :!tj. 
reasonable  price,  j)re8uni<(l  wiare  agrtMiacnt  is  silent  as  to  i»ri<;e,  17. 
an  ugrccment  to  forbear  "to  pres.s  for  immediate  j)ayment."  IKH. 
of  contracts  undir  17  vV  is  Viet.  c.  :il...Gll  el  iieq.     tSeo  Carrier, 

llEl'EIPT, 

may  be  proved  orally,  though  given  in  writing,  2. 

for  rent,  a  presumption  of  i)aymeul  of  former  rent,  3!^,  P>(!. 

by  deceased  person,  not  evidence  of  title  of  parly  claiming 
under  liim,  54. 
by  deceased  accountant  admissible,  though  balance  in  his  favour,  ."iT. 
admissions  by.  (j.'i.     See  Adrnwuionx. 

for  debt   and  costs,  indorsed  on  writ  by  solicitor's  town  agent,  evi- 
dence of  payment  against  plaintiff,  70. 
in  steward's  biiok  more  than  tiiirty  years  old,  proves  itself,  112. 
unstamped,  may  bo  used  by  witness  to  refresh  his  memory,  17<;,  22:i. 
may  be  proved  by  oral  evidence,  tliougii  unstamped.  22:!. 
foreign,  unstamped,  evidence  in  Knghind,  though  staiui)  required  by 

foreign  law.  227. 
stamp  on,  271.     See  Stdinp. 
for  legacy.  272. 
decisions  on,  iil. 
of  rent,  evidence  of  landlord's  title,  :]3-t. 
on  bill,  wlien  m^idonco  of  payment  by  acceptor,  37."). 
containing  warranty  of  liorso,  admissible  to  prove  it.  4SH,  489. 
of  goods,  what  amounts  to,  under  S.  of  G.  Act,  1893,  s.  4.  ..527  et  *«2. 

See  iSi«/e  of  GmKh. 
of  money  in  action  for  money  had  and  received,  proof  uf.  ooi. 
by  defendant  for  plaintiflf,  <")02. 

by  agent,  received   for  principal  will   not   per  sc   su|iport 
action  against  former.  i>n4. 
of  goods,  by  carrier,  (J4(>. 
demand  of,  when  it  vitiates  tender,  712. 

of  rents  and  profits,  evidence  of,  suflicient  title  in  ejectmeul,  'J'M. 
of  rent,  is  receipt  <if  rents  and  prolits,  under  stat.  3  »fc  4  W.  4,  c.  27. 
s.  35...1UG'J. 

EECEIVEK, 

appointed  by  Court  of  Cliancery,  may  make  demand  within  slat.  4 

G.  2,  c.  28,  as  to  double  value.  75(i.  751. 
notice  to  quit  by.  wlien  good,  L(ll'.>. 

attornment  to.  creates  tenancy  by  estopi)el  with  him,  KiNl. 
but  not  with  owner  of  estate,  /</. 

IIECITAL, 

in  family  conveyance,  evidence  of  jjarcntage,  45,  4G. 
in  deed,  eti'ect  of,  on  receipt  contained  in  deed,  65. 
admission  by.  75. 

in  deeds.  /(/. 

in  release,  of  lease,  id. 

in  bill  of  sale,  of  writ,  taking  and  sale  by  sherifi'.  7ti. 

in  charier,  uf  former  charter,  /'/. 

ert'ect  on  otiier  admissions  in  tlie  same  deed.  i(f. 

(rt'eet  of  recitals  in  deeds  against  jiarty  claiming  tiinnigh  them,  /'/. 
proof  of,  id. 
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IIECOGNIZAXCE. 

to  prosecute,  evidence  of  defemLmt's  bcinp  prosecutor,  in  action  for 
malicious  prosecution,  882. 

KECORD, 

evidence  by,  ?>. 

admissions  on.  77.     See  Admimons. 

mode  of  proof  of,  by  office  co])y,  1»7,  HI.     See  Office  Copy, 
by  examined  copy,  97,  101. 
by  certified  copy.  98  et  seq.     See  Certified  Copy. 
on  issue  of  nul  ticl  record,  by  production,  107. 

or  by  exemplificdiion,  or  )ierhaps  by  office  copy.  id. 
variance  in,  may  be  amended,  id. 
of  tlie  Superior  Courts  under  tlie  J.  Acts,  108. 

proof  of,  97,  107. 
bearing  of  appeal,  proved  by  production  of,  108. 

if  no  record,  by  minute  book  kept  at  sessions,  /'/. 
ancient,  lost,  may  be  proved  b}*  parol,  109. 
order  of  court  is  not  matter  of,  112. 

cannot  be  witbdrawn  without  leave  of  the  court  or  judge.  ITio,  291. 
or  written  consent  (if  opposite  pnrty,  291. 
mode  of  obtaining  postponement  in  lieu  of  withdrawal  of,  155. 

EECOKD  OFFICE. 

copies  of  documents  in.  sealed  with  seal  of,  are  as  admissible  as  the 
originals,  98. 

KECOVERY. 

how  proved.  100. 

RECHA'EEY  OF  LAND.  ACTION   FOR. 

substituted  for  action  of  ejectment,  998. 

a  former  judgment  in  ejectment,  eft'ect  nf,  in.  191. 

who  is  to  begin,  in.  28G. 

execution  in.  immediate  i>n  liliug  affidavit.  290. 

as  to  power  to  stay.  id. 
recovery  in.  no  waiver  of  landlord's  rigid  to  double  value.  7.'il. 
effect  of  judgment  in.  in  action  for  mesne  profits,  9-10. 
not  evidence  against  a  stranger,  /(/. 
but  is  against  person  coming  in  under  defeu<lan(,  id. 
whetiier  judgment  by  verdict  or  default,  915. 
as  evidence  of  defendant's  po.ssession,  917. 
proceedings  commenced  by  writ,  followed  by  pleadings,  098. 
pleadings  sliow  plaintiff's  right  to  possession,  /(/. 

but  not  defendant's  title.  1002. 
general  evidence  for  plaintiff  in.  99S. 

wiiere  more  tlian  one  jilaintilT,  jury  must  find  who  entitled,  id. 

to  wliat  part  of  land  entitled,  /(/. 

]iroof  of  sufficient  title — by  mere  jiossession.  /(/. 

j)hiintiir  must  recover  on  strength  of  his  own  title,  id. 

title  gained  by  Statute  of  Limitations  sufficient,  i<l. 

mere  possession  is  a  devisable  interest,  /'/.,  99!t. 

sufficient  against  one  without  better  title,  999. 
lessee  for  years  of  ciopyliolder.  need  not  prove  custom  to  demise 
for  years.  /*/. 
except  against  the  lord.  id. 
tenant  estojijied  from  disputing  landlord's  title,  id. 
estopj)el  l)y  an  award  or  decree  in  auiicabh'  suit.  id. 
by  receipt  of  rents  and  protits,  iil. 
title  at  what  time.  id. 

right  of  entry  at  date  of  writ  must  appear,  id. 
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i:KCn\  i;itY  <»l'    LAND.   .\(    I'lON    \'i)\',.—roidiumd. 
titlr  ;il  what  tiim  —  continued. 

plaintifV  may  claim  land  from  prior  date,  91)9. 
licmariil  of  poBseribion  when  necessary,  iil.,  lOOft. 
title  ill  whom.  liJ<M). 

all  persons  wlio  claim  title  shouhl  be  named  in  the  writ,  /'/. 
judjxe  at  trial  may  add  names  as  plaintiiTs.  '.•!).  id. 
joinder  of  joint-tenants,  co-tenants,  \"c.,  iOOO. 
proof  of  registered  title,  id.     Sec  Land  Tranxfer  Acts,  187;"),  1897. 
proof  of  title,  legal  estate,  1001. 

where  equitable  owner  entitled  to  possession,  sufficient  to  show 
equitable  title,  id. 
mortgagor  may  sue  in  his  own  name,  id. 
in  other  ea.ses  plaintift' must  show  legal  title.  /-/. 
legal  estate  when  vested  in  trustees,  and  when  in  c.  q.  t.,  id. 
in  case  of  grants  and  devises  in  trust.  /'/.,  1001. 
trust  to  pay  debts,  KMil,  lOO-J. 

receive  rents  and  profits.  HKi'J. 
when  by  devise,  imder  I  V.  c.  26,  ss.  3(i,  31,  id. 
presumption  of  surrender  of  terms,  /'/. 

presumption  of  conveyance  to  <■.  q.  t.,  id..  [(iO'^. 

of  surrender  of  satislied  terms,  lOO:;. 
Satislied  Terms  Act.  1845  (8  &  9  V.  c.  112),  ///.,  1001. 
estoppel,  1004.     See  Estoppel. 
lessee  could  not  bring  ejectment  before  entry,  1005. 
surrender  does  not  prejudice  mesne  term.  id. 
title  exjiired,  id. 

sufficient,  if  title  at  time  of  service  of  writ,  id. 
tliough  divested  before  trial,  id. 
tlie  local  description  of  the  premises,  iil. 
actual  ouster— ejectment  by  tenants  in  common.  &c.,  lOOi;. 
jilaintitf  must  allege  joint  tenancy,  &c..  and  ouster,  /'/. 
what  is  evidence  of  ouster,  /'/. 
when  it  may  be  presumed,  i't. 
evidence  in  action  by  landlord,  id. 

plaiutifl"  must  prove  demise  and  its  expiration,  iil. 

tenant  cannot  ilispute  lessor's  title,  id..  1007. 

but  lessee  may  show  <lefect  of  title  ajijiareut  on  lease  itself,  1007. 

plainfift'  need  not  sliow  how  defendant  came  into  possession,  id. 

encroachments  on  adjoining  land  made  by  lessee,  1007. 

licensee  on  same  footing  as  tenant,  /'/. 

payment  of  rent  under  error,  no  estoppel,  lOOS. 

(  stoppel  must  be  mutual,  '^'.'A,  id. 

lessor  cannot  avoid  lease  grauti'd  through  fraud.  1008. 

eliect  of  merger  or  surrender  of  lease,  id. 

by  J.  Act,  1873,  s.  25  (4),  no  merger  where  none  iu  cquitv, 
■id. 
proof  of  the  tenancy.  1000. 
tenancy  at  will — demand  of  possession,  id. 
what  constitutes  tenancy  at  will,  /(/. 
demand  must  be  made.  )prior  to  the  date  of  the  writ,  id. 
what  amounts  to  dettrminatiou  of  will,  /</ ,  1010. 
demand  may  be  made  on  wife  on  premises,  lOlo. 
proof  of  tenancy  from  year  to  yc^ar,  id. 
by  payment  ol'  yearly  rent.  /''. 

or  acknowledgment  of  rent  duo,  1011. 
by  tenant  holding  over  and  jiaying  rent.  id. 
letting  without  reservation  of  rent  makes  tenancy  at  will.  yi/. 
whctiier  iustrument  is  lease  or  agreement.  1012.     See  Demise. 
when  agreement  for  lease  may  bo  relied  on  us  defence,  1013, 
1014. 
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IIECOVERY  OF  LAND,  ACTION  YO^^—njidinmd. 
evidence  in  action  by  landlord — conthmcd. 
tenancy  when  determinabli;,  1U14. 

from  year  to  year,  at  end  of  first  year,  id. 
special  terms  of  tenancy,  id. 
notice  to  quit,  when  necessary,  &c.,  id.     See  Notice  to  Quit. 
forfeiture — proof  of  waiver  of,  &c.,  1025  ef  »eq.     See  Forfeiture. 
re-entry  by  landlord.  1026  et  seq.     See  Forfeiture. 
evidence  in  action  by  heir  of  freehold,  lOoG  et  seq.     See  Hair. 
proof  of  marriage,  1038  et  seq.     See  Marriage. 
defence,  1047. 

proof  of  illegitimacy,  id.     See  Heir. 

of  will,  144  et  seq.,  1049.     Sec  Will. 
evidence  in  action  by  devisee  of  freehold  interest,  104'J. 
plaintiff's  proofs,  id. 

where  death,  since  Dec.  olst,  1S97,  freehold  vests  in  executor  as 
though  leasehold,  id.,  1055,  1060. 
and  vests  in  devisee  on  executors'  assent  only,  1049. 
semble,  all  the  executors  must  assent,  l(i55. 
heir  takes  by  devise  and  not  by  descent,  1049. 
defence,  1050. 
disclaimer,  /(/. 

whether  by  parol  suificient,  id. 
must  be  absolute  of  any  estate  in  land,  id. 
acting  as  executor  or  under  trusts  of  will  does  not  affect 
power  of,  id. 
want  of  knowledge  of  contents  of  will,  1050. 
may  be  applied  to  part  only  of  will.  id. 
will  is  good  if  testator  knew  words  used,  notwithstanding 

mistake  as  to  effect,  /(/. 
where  circumstances  susjiicious,  approval  must  be  shown,  id. 
fraud  and  undue  influence,  /(/. 

collateral  facts  to  show  probability  of,  id. 
what  amounts  to  undue  influence.  /'/.,  1(151. 
interlineations,  145,  1051. 

declarations  of  testator  as  to,  145,  id. 
incapacity  from  infancy  or  coverture,  1051. 
incajiacity  from  idiotcy  or  non-saTie  memory,  id. 
onus  of  proving  that  testator  was  competent,  id. 
testator  presumed  to  be  of  competent  understanding,  id. 
should  have  disposing  memory,  id. 
not  rendered    incapable   by   partial    unsoundness, 
1052. 
in  case  of  temporary  delirium,  id. 
lucid  iutiTvals  in  case  of  madness,  id. 
evidence  by  collateral  facts,  id. 
imbecility,  id. 
revocation  of  will,  /''.     See  Will. 
evidence  in  action  by  devisee  of  leasehold  intrrest,  1055. 
plaintiffs  proofs,  id. 
what  snfiieient  assent  of  executors,  /(/. 
evidence  in  action  by  devisee  or  heir  of  coiiyliold.  i05C>.  HacCniJijhidd. 
liy  mortgagee.  1057.     S(hj  Morlijagee. 
by  execution  creditor,  1059.     See  EleAjit. 
by  I'xecutor  or  administrator,  10(iO.    See  Executor. 
l)y  par.son,  1002.     Sec  I'arson. 
defence  in.  generally,  /(/. 

defendant  in  possession  need  not  plead  his  title,  id. 
sufficient  to  state  that  he  is  in  possession,  id. 
unless  it  dep('ud  on  equitable  right,  id.,  1063. 
equitable  defences  can  be  set  up,  i,<l. 
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KI;l:<»\  I'.KV  ()K   l,.\\l»,  A(Tlii\    [••()i;     r,,„ti„'i,,l. 
dolunci',  ill,  jjfiioriilly — cmdinnid. 

IMTBoiiH  not  named  in  thi;  writ  muy  uppuiir  iind  di  I'  ud  <ih  land- 
lord, KHiH. 
incaninj;  of  "  limdlnr<l,"  /'/. 
wlun  tonimt  luny  fihow  niilstimdinj^  liii;ini-y  in  tliiid  perH'iii.  /</ 
Statutes  i)C  IjiiuitatiniiH,  /./.     Slu  Entry,  Riijlit  of. 

IIECTIFICATION, 

of  mistiiko  undiT  J.  Acts,  21. 

1MXT()1{, 

cnlrica  by,  us  to  receipt  of  duea,  evidence  for  .succesHur.  '<i. 
luuricnt  documents  in  iiosscasion  of.  when  admissihlc,  I'l:; 

liil-KN  i'KV.     See  Forfeiture. 

Ki;-KxciiA\(;i<:, 

on  dishonoured  liill.  damaircs  for,  'JOo,  304. 
definition  of.  iJD-l. 

KEFEI5HE, 

wiiat  questions  may  i>i'  referred  to,  2,S(»,  281.     Sec  I'ractice  til  Trial. 
trial  before,  may  lie  ordered  l>y  court  or  judge,  /'/. 

to  proceed  dn  die  in  diem,  282. 

evidence  at,  to  \>c  taken,  /'/. 

attendance  of  witnenscs  may  lie  enforced  ]>y  auhpcend,  id. 

to  lie  coiiilucted  as  before  judge  of  High  <'ourt,  /'/. 
officer  of  the  court,  281. 
has  same  authority  as  judge  in  conducting  trial,  2S2. 

except  power  to  commit  or  enforce  order.  /(/. 

may  grant  discovery  or  produetioii  of  documents,  id. 

not  lx)und  to  take  accounts  as  a  chief  clerk,  id.,  283. 

may  enter  judgment.  282. 
may  submit  any  question  to  court  for  ojnnion,  id. 

either  l)ef<jre  conclusion  or  by  report,  /(/. 
court  may  require  explanation  or  remit  ease  to  him,  id. 

set  aside  ju<lgmeut  and  enter  it  for  defendant,  id. 
has  jiowcr  to  fix  peremptory  appointment  for  hearing,  282. 
report  of,  when  requiring  eonlinnation,  id. 
apjteal  to  court  from  award  on  compulsory  reference',  /'/. 
award  of,  under  consent  order  to   refer  actions  and   all  matters    in 
dilferenct',  is  final,  2S3. 

IIEERESIIING  MEMORY, 

of  witness,  176.     See  Wifnei'S. 

Ki:(asTKi{, 

of  Bishop,  blank  in,  for  patron's  name,  supplied  l>y  oral  evidence,  32. 
secondary  evidence  of  will,  1-44. 
evidence  of  right  of  nomination  to  curacy,  21."i. 
of  vicarial  endowments,  /(/. 
])roof  of  contents  of,  by  examined  or  certified  copies.  KT.  KH. 
jjarisli.  no  evidence  of  identity.  12.").     See  Ideidity. 
of  baptism,  id. 

(ffect  of,  in  evidence,  217. 

memoranda  of  cli'rk  iuadnii.ssible,  id.,  21S. 
not  proof  of  time  or  |)lace  uf  birth.  21t<. 
nor  as  to  age,  id. 
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KEGISTER — continued. 
of  marriage,  125. 

entry  in,  not  the  only  evidence  of  marriage,  2. 
uo  evidence  of  identity,  125.     See  Identity. 
photograph  may  be  used  to  identify,  id. 
under  stat.  6  &  7  W.  4,  c.  86,  id. 
in  Scotland  and  Ireland  when  admissible,  127. 
in  India,  128. 

copies  in  books  of  East  India  Company  admissible.  ///. 
in  the  colonies,  id. 
at  sea,  id. 

on  1x)ard  H.  Rl.  ships,  12!t. 
abroad,  id. 

foreign,  id. 

consular.  Sec,  id.,  130. 
effect  of,  in  evidence.  217. 
books  of  fleet,  K.  B.,  May  Fair,  and  IMint  marriages,  how  far 

evidence,  218. 
so  register  of  ceremonies  at  meetuig-house,  !d. 
evidence  of  time  of  marriage,  id. 
,    of  burial  or  burning,  12;"),  126. 
eftect  of.  in  evidence,  217. 
non-parochial,  within  stats.  ;!  it  4  V.  c.  tt2.  and  21  &  22  V.  c.  2.3, 

admissible,  126. 
muster-rolls  and  pay  lists,  under  -42  0^  4:!  V.  c.  8,  id. 
but  only  in  respect  of  lartlis,  &e..  in  the  U.  K.  prior  to .]  nly  1st,  1S7'J.  id. 
of  births  and  deatl)s.  under  stat.  6  &  7  \V.  4,  c.  86.  id. 
how  proved,  id..  127. 

when  admissible  under  stat.  37  &  38  V.  c.  81,  i,l. 
evidence  of.  date  of  birth,  Ac,  id. 
of  births,  deaths,  and  marriages  at  sea,  128,  12[». 
of  births.  &c..  of  soldiers  abroad  filed  in  Army  Register  Books.  129. 
of  ship,  proof  of,  130. 

of  navy  office,  evidence  of  death  of  sailor,  212. 
of  certificated  solicitors,  r)08.  .^Oi). 
of  medical  men.  512  et  scq.     Hi'e  Surgion. 

of  shareholders  of  company  under  Companies  Act.  1862. ..1098.     See 
Joint  Stock  Company. 
evidence  to  fix  defendant  in  action  for  calls,  id.,  10'.)9. 
of  company  under  stnt.  7  &  8  V.  c.  110...1115.  See  Joint  Stoch  Company. 
of  company  under  Companies  Clauses  Consolidation  Act,  1845...]  118. 
See  J(nnt  Stock  Company. 
evidence  to  fix  defendant  in  action  fir  calls,  1118 
of  bills  of  sale,  1191,  1191.  1197.     See  Bill  of  Sale. 

liEGISTEK  OF  TITLE  TO  LAND.     Sec  Land  Transfer  Act,  1875. 

IIEGISTRAU, 

certificate  of,  evidence  of  party  being  solicitor,  509. 

equivalent  to  publication  of  banns,  when.  Kill. 

evidence  under  the  Companies  Act.  1900. ..1097. 
in  bankruptcy,  signature  of,  juilicially  iidticed.  81. 
probates,  &c.,  may  be  granted  by  district,  when,  1147. 

BEGISTKATIOX. 

of  ])irths.  deaths  and  marriages,  125. 

of  building  for  marriages,  how  jjroved,  127.     Soo  Marriiaje. 
necessary  to   entitle  medical  man  to  recover  fees,  512  e^  sc'/.     S('(! 
Surgeon. 
so  as  to  dentist,  514. 

midwife,  after  April  Ist.  1910,  /(/.  , 

veterinary  surgeon,  with  exception,  /(/. 
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vinilii;  i.f  slian-H  lioiiml  l).v  fiiHtom  of  Stock  Exclian^'r-  to  prncurf, 

f)?!.     Sc-  Shaidt. 
nC  cfniipimy    iiiiiltT   (oh.    Act.    ISti2...lii'.MI,    I11117.     See   Joint   Storh 
<  'innimny. 
under  stut.  7  k  «   \"u-L  r.  I  hi...  I  1 1  I.     Sc  Joint  St»ch 
Company. 
1)1  tnuisrer  of  tihaics  under  C'o.s.  Act,  l86'.i...lit"J'.i,  1 !():{. 

Cos.    Climscs   ( 'onsnlidiitioii    Ac),    184ri... 
Ills,  1  IL'-J.     See  Joint  Sfoch  Company. 
of  hills  of  s:ile,  1 IHI.  I!'.)!.  1 1 '.17.     See  Bill  of  Sale. 

Ki:(aji.AKrrY, 

prcsuniplioii  as  to,  in  acts  and  appointments,  42.     See  PresHmjilion. 
in  cxecntion  of  corporation  deed,  1:51. 

REGULATIONS. 

Queen's,  for  government  of  army,  not  judicially  notice<l,  81^. 
ooncorniTig  navigation  of  ships,  78'2,  78:^.     See  Neijligtncc 

RELATION, 

pctsscssion  by,  snfticient  to  support  trospa.ss.  O.TL     See  Trenpass. 

RELATIONSHIP, 

of  declarant  must  be  proved  l)eforo  evidence  is  adniis.sible  in  pmligree 
eases,  47.     See  Hi'argny. 

RELEASE, 

stamp  on,  273. 

a  defence  in  contract,  702. 

must  be  specially  pleaded.  /'/. 

of  one  joint  and  several  debtor,  a  discliarge  of  all.  id. 
even  from  joint  judgment  debt.  /</. 
unless  qualified,  id. 

or  taking  cftect  under  the  I?ky.  Act.  1888. ..70.1. 
supported  by  unqualified  covenant  not  to  sue.  7(12,  id. 

aliter,  in  cases  of  covenant  by  one  of  several  joint  creditors, 
where  action  V)y  all,  703. 
or  of  covenant  not  to  sue  for  certain  time.  id. 

unless  founded  on  valuable  consideration,  id. 
same  principles  apply  to  joint  tort  feasors,  id. 
fraud  ]iractised  on  the  relea:<or  must  be  replied,  id. 
what  amounts  to  such  fraud,  id. 

RKMAIXDERMAN, 

may  tak(!  advantage  of  judgment  for  another  remainderman,  192. 
admittance  to  copyiiold  of  tenant  for  life  is  admittance  of,  KtHT. 

UKMANKT. 

where  cause  made,  u  auljpopjK/  must  be  re-scaled  and  rc-servi  il.  l.")4. 

REMOVAL, 

fraudulent.  1001.     S(;e  Replevin. 

RENT.     See  U^i'  and  Occupation. 

amount  of,  reserved  in  lease  cannot  be  proved  orally,  2. 

but  the  fact  of  there  being  a  lease,  not  produced.  an<l  tlic  amount 
of  rent  jiaid  may  be  so  provc^d,  10(19. 
presumption  of  payment  of.  from  receipt  of  later  arrears.  :{;{,  MG. 

of  quit    rent   to  lord   of  manor,   from    lontr 
payment  of  small  unvarieil  rent.  88. 
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MEST —continued. 

action  for.  333  et  seq.     See  Use  anti  Occupation 

when  payment  will  be  evidence  of  rent  service  ami  not  of  rent-charge, 

335. 
receipt  of,  from  nmler-tenant.  proof  of   use  and  occupation  by  re- 
ceiver, 337. 
suspension  of.  by  eviction,  341.     Sec  Ectclioii. 
wrongfully  paid,  when  recoverable.  <!12. 
whether  reserved  by  deed  or  parol  is  of  same  degree  as  specialty  debt. 

G93,  700. 
payment  of.  evidence  to  charge  party  as  assignee  in  covenant,  728. 
action  for,  under  indenture  of  demise.  7'29. 

under  J.  Act.  1873.  mortgagor  may  sue  for  rent  of  land  mort- 
gaged, which  he  is  allowed  by  mortgagee  to  enjoy,  307. 
covonant'lies  by  lessor,  or  grantee  of  his  reversion  against  lessee  on 
liis  covenant  to  pay.  729. 
but  action  may  be  in  form  of  debt  for  rent  reserved.  729,  730. 
covenant  does  not  lie  by  lessor  who  has  assigned  his  reversion,  729. 

unless  reversion  in  part  only  of  land  assigned,  ki. 
evidence  on  denial  of  demise,  730. 

proof  of  demise,  id. 
defence,  id. 

payment,  /</. 

t(j  plaintiff  or  anotlier  by  his  appointment,  id. 

agreement  that  debt  due  from  plaintiif  to  defendant  shall  go 

in  satisfaction,  id. 
when  sums  expended  in  repairs  sufficient,  id. 
compulsory  payment  of  charge  on  the  land,  id.,  1080. 
must  ije  specially  pleaded,  730. 
readiness  to  pay  on  the  land.  731. 
Stat,  of  Tjimitations,  719,  /'/. 
fraud.  731. 
remedies  for.  how  aifected  by  Stat,  of  Limitations,  719  et  seg. 
forbidding  plaintiffs  tenant  to  pay,  no  breach  of  covenant  for  quiet 

enjoyment,  746. 
evidence  in  action  of  debt  for  double,  7.">2.     See  Double  Bent.  Action 

for. 
distress  for,  action  for  wrongful,  892  et  seq.     See  Distress ;  Excessive 

Distress ;  Illegal  Distress ;  Irregular  Distress. 
proof  of  rent  due  in  action  for  excessive  distress,  893. 

distress  must  be  excessive  with  reference  to  rent  due,  894. 
paymint  of.  to  common  agent,  evidence  of  joint  title  in  ejectment,  1000. 
under  error,  no  estoppel  in  ejectment,  1008. 
a  proof  of  tenancy  fmm  year  to  year.  lOlu. 
evidence  of  conunencemeut  of  tenancy.  1018. 
to  third  person,  when  a  forfeiture.  1024. 
(confirmation   of   defective    lease    by   accepting,   witli    receipt,   &c.. 

1011. 
variation  in,  during  tenancy,  not  alone  creates  a  new  tenancy,  1017. 
acceptance  of,  after-accruing,  waiver  of  notice  to  quit.  1022. 

when  a  waiver  of  forfeiture,  1031. 
evidence  in  action  for  recovery  of  land  on  breach  of  condition  for  non- 
payment of.  1020  ef  xeq.     See  Itccorery  of  Land. 
tender  of,  prevents  accruing  of  forfeiture  for  non-payment.  1034. 
when  proceedings  may  be  stayed  in  ejectment  for  non-payment,  id,, 

1035. 
receipt  of,  by  ancestor,  evidence  of  seisin  in  fee,  103G. 
definition  of  word,  in  stat.  3  &  4  W.  4,  c.  27... 1004. 
meaning  of,  in  sects.  2,  8,  9...  1070,  1071,  1075. 
avowry  for,  in  replevin,  1080.     See  Re]>lerin. 
efl'ect  of  tender  of,  on  distress  for.  108,s.  108!).     See  Ueplcrin. 
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liKXI'  CIlARaE, 

action  ol'  debt  may  now  bo  Vorniirlit  to  rncover,  ?>?>Z. 
bnt  not  iigiiinbt  tenant  for  ycurs  in  occnpation,  'ul. 
nor  iigainst  ofliriiil  liqiiidat(jr  of  c'oiuiiany,  /-/. 
what  evidence  of  rent  service,  not  of  rent  cbarjjfe.  :'.:t5. 
seems  not  to  be  within  tlic  l.oiigirs'  (ioods  Protection  Act,  rtO"). 
created  ))y  will,  eidoiceable  within  \'l  years  of  testator's  death,  1071. 

KKrAlliS, 

liability  to.  of  comity  bridfje.  provable  by  reputation,  48. 

want  ul'.  no  defence  in  action  for  use  and  occupation.  :(42. 

action  for  ni'l  repairinj,',  :!17.     Sec   Waatf. 
when  oblif^ation  to  repair  implied,  /</. 

of  ship,  j^oode  sold  to  defray,  not  loss  by  jierils  of  the  sea.  4:>7,  43S. 
liability  for,  .")8<;. 

of  house,  liability  of  tenant  in  common  to  co-tenant  for,  done  by  co- 
tenant.  SSIf). 

jjroof  of  breach  of  covenant  U<  rcjiair.  7:>7  et  seq.     See  Covennut. 

landlord  not  V)ouud  to  do,  without  notice,  741. 

j^rantee  of  private  w:iy  must  do.  82(1. 

of  p(>w.  done  by  owner  of  house,  evidence  of  auuexation,  842. 

eltect  of  notice  to  repair  under  covenant  to  repair,  within  :^  months, 
10:iO. 

when  notice  to  repair  is  a  waiver  of  forfeiture,  for  non-repair.  1033. 

of  fences,  who  is  liable  for.  1087,  1088. 

Ri;ri.i:vix,  action  ok, 

right  to  begin  in,  28G. 

whether  recovery  in,  a  defence  in  action  for  excessive  distress  for  same 

taking,  S'.l."). 
judgment  in.  for  plaintiti'.  vests  property  in  goods  in  defendant.  '.H','t. 
lies  for  goods  unlawfully  taken.  1079. 
as  goods  for  poor  rates,  /(/. 

but  not  where  rate,  good  on  its  face,  is  made  on  person  in 
occupation.  /(/. 
not  confined  to  goods  taken  by  way  of  distress.  /''. 
general  issue  by  statute,  /-/.,  1O80.     See  Not  Guilty  hy  Stulute. 
explanation  of  avowry  and  cognizance,  1079. 
eii\'ct  of  old  pleas  of  non  cepit,  or  cepil  in  alio  loco,  id..  1080. 
property  in  defendant  <ir  stranger,  1080. 

plaintiti"  may  prove  property  in  part  of  the  goods,  lit. 
avowry  for  rent,  /'/. 

inquiry  under  .stat.  17  C.  2,  c.  7,  a.  2,  id. 

avowant  must  prove  rent  in  arrear  and  value  of  g<iods.  1080. 

stats.  32  H.  8,  c.  ;57,  and  3  &  4  W.  4,  c.  42,  id. 

enable  executors,  &c.,  to  distrain  for  rent  due  to  testator,  id. 
as  tenant  imr  nutie  He.  or  his  executors.  (Src.  notwith- 
standing determination  of  his  estate,  id. 
so  exectitors.  &e.,  of  tenant  for  life,  id. 
may  be  pleaded  generally,  under  stat.  11  G.  2,  c.  19,  s.  22,  /'/. 
ami  defendant  may  recover  for  as  much  as  he  proves  due,  /</. 
six  years'  arrears  of  rent  only,  recoverable,  id.,  1081. 
avowry  for  distress  after  end  of  tenancy  (stat.  8  A.  c.  18),  1081. 
must  be  sjjecially  pleaded.  /'/. 

by  landlord's  executors  (stat.  3  &  4  W.  4.  c.  42.  s.  38).  id. 
on  tenant's  executors  or  administrators.  /(/. 
avowry  for  distress  on  goods  fraudulently  removed,  /'/. 
must  be  specially  pleaded,  id. 

landlord  has  30  days  to  follow  and  distrain  goods  (stat.  11  O.  2, 
e.  19.  ss.  1,  2).  id. 
and  may  break  into  house,  i^o.,  in    presence    of  constable 
(s  7),  id. 
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avowry  for  distress  on  goorls  frnurUilontly  romnvorl — ront/'iuted. 
rent  mnst  be  due  at  time  of  removal,  1081. 

but  need  not  be  in  arrear,  id. 
removal  need  not  be  secret  if  fraudulent,  1082. 
fraud  a  question  for  jury.  id. 
landlord  can  only  seize  goods  of  tenant,  id. 
not  sufficient  that  tenant  has  equity  of  redemption  in  them,  id. 
when  goods  can  bo  followed,  after  end  of  term,  1081,  id. 
evidence  on  denial  ot  tenancy  of  jjlaintiif,  108:^. 
proof  of  demise,  at  fixed  rent,  i<I. 

rent  if  definitely  fixed  may  fluctuate  in  amount,  id. 
agreement  for  lease  specifically  enforceable  against  tenant 
sufficient,  id. 
but  no  other  agreement  for  lease,  /'/. 

unless  occupation  and  payment  of  rent  thereunder, 
id. 
where  lease  void  by  stat.  8  &  9  A',  c.  106,  id. 
eflect  of  attornments  and  agreements  for  tenancy,  between  mort- 
gagor and  mortgagee,  108o. 
under  Bills  of  Sale  Act,  1878... 1193,  1202. 
of  attornment  and  payment  of  rent  to  receiver,  1084. 
on  demise  by  one  joint  or  co-tenant  to  another,  id. 
tenant  holding  on  under  stat.  14  &  15  V.  c.  25,  iiJ. 
variance  in  terms  of  tenancy.  /'/. 
plaintiff  cannot  dispute  landlord's  title,  1085. 

unless  he  came  in  under  another,  and  paid  rent  in  mistake, 

id. 
but  he  may  show  the  title  expired,  id. 
estoppel  must  be  mutual,  334,  id. 

whether  binding  on  third  person  owning  goods  seized,  1085. 
if  administrator  lease  term  of   deceased,  his  executors   cannot 

distrain,  id. 
whether  termor  who  has  let  for  all  his  term  can  distrain,  id. 
plaintiff  may  show  an  actual  eviction  or  surrender,  id..  lOStl. 

or  defendant's  title  to  rent  service  extinguished  by  Stat,  of 
Limitation,  1086. 
evidence  on  denial  of  rent  being  in  arrear,  id. 
when  payable  in  advance,  id. 
compulsory  payment  to  superior  landlord  may  be  shown,  id. 

though  he  has  allowed  time,  id. 
payment  by  lodger  is  payment  to  mesiu'  landlord,  108(J. 

of  taxes  and  rates  which  landlord  is  liabli^  to  pay,  id. 
demand  witliout  actual  payment  insufficient,  id. 
of  assessments,  which  tenant  is  to  bear,  no  discliarge  of 
rent,  id. 
delivery  of  bill  or  note  for  i-ent  no  answer  unless  taken  as  pay- 
ment, id. 
but  evidence  of  agreement  by  landlord  to  suspend  distress,  id. 
agreement  to  take  interest  on  rent  no  answer,  id. 
evidence  on  trav<^rsc  of  autliority  to  distrain,  /(/. 
defendant  must  jirove  his  autliority,  /'/. 
recognition  of  act,  equivalent  to  prior  command  ev(ni  after  action 

brought,  ■/(/. 
one  joint-tenant  can  distrain  as  bniiiif  of  co-tenant,  /'/. 

.secM(t,  as  to  tenant  in  common,  id..  1087. 
corporation  can  appoint  baililf  without  deed,  1087. 
mortgagor  distraining    for   himself  may  justify  as  mortgagee's 

bailiff,  id. 
so  assignee  of  equity  of  redomption,  who  lias  paid  off  nfiortgage, 
&c.,  id. 
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evidciK-c  on  tnivorsc  i)f  iiufli«>ri(y  <o  i\\v,\vn[n~rontiniu<l. 

where    iuortj,'aj;c'e    lias   iippoiiited  a  receiver,  inortj,'ugor  cannot 

distrain,  10.S7. 
wiicrr  i)ersii>ii  may  juatily  us  bailiil"  ot  another,  /(/. 
wnnaiit  of  (libtre«8  directed  to  two,  may  i>e  executed  Ijy  one,  /</. 
hailitV  witlidniwii  cannot  sell  i^oods  to  defray  his  charges,  id. 
evidence  on  otiier  re])lii'.s  .sliowing  iile^'ality  of  the  distress,  <«/. 
evidence  on  avowry  for  (Uttmuj'-  feamnl.  iil. 

defendant  niuat  sot  up  his  title  siiucially  hy  tiie  avowry,  /«/. 
where  defendant  jjliads  tliat  locus  in  quo  is  his  soil  and  freehold, 

iti. 
where  plaintift"  jdcads  riirht  of  common,  way,  &c.,  /</. 
sti-ayint:  of  cattle,  owing  to  dcfcctt  offences,  /</. 
rnlo  as  to  nldigation  to  repair  fi'Dces,  /</..  I  OSS. 

in  case  of  prcicriptivc  oliligatimi.  notice  not  required,  1088. 
locomotive  i'n^;:ine  may  be  distrained  damage  feasant,  id. 
evidence  on  tender,  id.     See  Tender. 
IK)  provision  for  payment  into  court  in.  755,  1089, 
Statute  of  Limitations.  lOS'J. 
damages.  /'/. 

when  chattels  delivered,  damage.-i  usually  expenses  of  replevin 
bond, id. 
liut  whtrc  seizure  illegal  special  damage  recoverable,  id. 
when  plaintift' should  obtain  certiiicat<'  of  good  ground  of  actiou,  id. 
maintainable  against  j ustice  issuing  warrant  of  distress,  HUT,  113s. 

llErLEVIX  BOND, 

provisions  of  (,'ounty  Courts  Act,  1888,  as  to,  754. 

registrar  of  county  court  authorized  to  "approve  of,"  id. 

and  to  take  security  to  bring  action  either  in  superior  or 

county  court,  id.,  755. 
security  to  be  lx)nd  with  sureties,  or  a  deposit,  754. 
defendant   may  remove   replevin    suit    from   county    court   by 
certiorari,  755. 
bon<l  to  be  executed  before  judge  or  registrar,  /*/. 
denial  of  execution,  id. 

mu.st  he  proved  by  attesting  witness,  id. 
bond  now  requires  stamp,  except  in  Ireland,  lilG,  217,  id, 
forfeiture  of  the  bond,  755. 
by  delay.  756. 

abatement  of  suit  by  deatli  of  distrainee,  is  an  excuse,  id. 
damages,  id. 

KEl'LV, 

right  of,  287.     See  Piactice  at  Trial. 

IvEPORT.     See  Chariltj  Commissioners. 

of   Irish  judge  to  Irish  Court,  on  application    to  set   aside  verdict, 
evidence  between  parties,  122. 
proveable  by  verified  shorthand  note,  id. 
of  proceedings  in  courts  of  justice,  when  privileged,  8(JU,  871.     See 
I  )efamutioH. 

RErRESIONTATION.     Se(^  Misrepresentation. 

in  charter-i)arty,  effect  of,  4(j:>.     See  Affreiiihtment. 
when  amounting  to  warranty  on  sale  of  goods,  480. 
action  for  false,  84o.     See  Deceit. 
as  to  authority  of  secretary  of  comjjany  to  midie,  1094 

11  ErU  TAT  1(J  N .     See  Heu  rsay. 

R. — VOL.  II.  3  D 
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REQUEST, 

proof  of,  ill  action  for  mouey  paid,  591.     Sue  Money  Faid,  Aclionfor. 
cause  of  action  arising  on,  wlien  Stat,  of  Limitations  begins  to  run,  682. 

RESALE, 

riglit  of,  by  seller,  in  action  fVir  not  accepting  goods,  S.  of  (i.  Act, 

ISita.  8.  48  (3,  4),  5::!8. 
right  I  if.  by  unpaid  seller  of  goods,  s.  :5'J  (1)  («),  'J8.i. 

by   buyer   does  not  affect   seller's  lien  or  stoppage  in   transitu, 

a.  47... 980. 
by  seller  or  buyer  in  possessinn  of  goods,  wlien  protected,  s.  25 
(1,  2),  959.     See  Faciors  Act,  1889. 

RESCISSION  OF  CONTRACT, 

by  purchaser  of  real  property,  l!2(j  e(  se^.     Sec  Vendor;   Vendee. 
when  purchaser  of  horse  with  warranty  may  rescind  contract,  488. 
on  seller  refusing  inspection  of  bulk  sold  by  sample,  541,  542. 
defence  of,  to  action  of  contract,  701!. 

may  be  by  parol  bef  >re  breach,  /</. 

invalid   oral   agreement   to   vary  contract   good    under  Stat,   of 
Frauds,  does  not  operate  by  way  of,  Id. 
divesting  of  property  by,  952. 

RESERVE, 

sale  subject  to  reserve,328,  329,  535,  Add.  535.     See  Aurtion;  Hale  of 
Good>^. 

IIES  GEST^, 

declarations  when  admissible  as  part  of,  52.  See  Declarations ;  Hearsay. 

RESIDENCE, 

ignorance  of  drawer's  may  excuse  notice  of  dishonour  of  bill.  ;)89. 

See  Notice  of  Digliononr. 
of  parties  immaterial  after  marriage  has  taken  place,  1041, 1042,  104G. 

RESTAURANT  KEEPER, 

liable  for  loss  of  guest's  coat  through  negligence,  1357. 

RESTRAINT  OF  TRADE.     See  lllegnlity. 

RETAINER. 

of  solicitor,  how  proved,  500.     See  Solicitor. 
by  executor,  1163.     See  Executor. 

RETURN, 

of  premium  on  policy  of  insurance,  449/-7?t.     See  Insnrnnve  (Marine). 

of  sheriii",  prima  facie  evidence  of  facts  therein  stated,  889. 

of  goods  may  be  sliown  in  mitigation  of  damages  in  trover,  994,  995. 

See  Conversion  of  Goods. 
evidence  in  action  against  shcriif  I'or  a  false,  1220  et  !<e(j.     See  Sheriff. 

RIOVENUF.  OFFICERS.     See  Offirer. 

money  extorted  by,  may  be  recovered  back,  G14. 

REVEKSION, 

assignee'  of.     See  Afsiijnce  of  lierersion. 

parol  contracts,  made  after  Dec.  31st,   1S81,  with   reference  to   the 

land  now  run  with,  34i»,  724. 
lessor  cannot  sue  after  he  has  assigned  his,  725. 
nor  can  he  re-entca-.  1025. 

hut  tei  iiior  ilcniising  for  his  whole  term  may,  id. 
granlee  of  piuL  of,  has  benelil  of  covenants,  724.  725,  /'/.,  102(1. 

and  of  conditions,  id. 
action  for  injury  to,  759  */  seq.     See  Nuimnce. 

expectant  on  mortgage  for  years,  is  legal  assets  in  hands  of  the  heir 
or  devisee,  11G8. 
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jM;vi;nsi()\Ku. 

vorJift  for  or  iigiiiuat   luaace,  for   life  or  yearti,  not  ovidcucu  lor  or 

axiiiiist.  I'J-J. 
may  .sue  for  iiuisanco  injurious  to  nvfTsion,  IT)'.).     Sc<-  Xuimnrr. 

tbouj^li  tlio  nuisance  may  Iti;  itasily  removed,  /'/. 
may  sue  i'or  <il)sfriiftion  nl'  iJLrht  and  air,  sitj. 
can  sue  for  nljetruction  of  way,  when,  7G0,  Sii."). 
not  bound  by  right  of  way  enjoyed  for  2U  years  over  land  in  posscb- 

sion  of  lessee,  832. 
cannot  have  tresjiass  before  entry,  'J'M. 
title  of,  (uinnot    l)e   disputed  by  tenant    who  has  paid  rent    to    prt- 

de(!C8Sipr  ill  title,  Kiot;,  HMi7. 
waiving  forfeiture  shall  have  new  right,  10G5. 

It  i;  VOCATION, 

by  notice  of  death  of  drawer  of  cheque,  of  banker's  authority  of,  to 

pay,  lotj. 
by  death  of  gnamutor,  uf  guarantee,  182. 

uf  principal,  nf  authority  to  agent,  lltj,j.     8ec  Exculur  and 
Adiniiii-'trator. 
of  will,  1052  et  ifeq.     See  Will. 

lilGHT  OF  ACTION, 

where  it  accrues  under  the  Statutes  of  T>imitations,  (J81.    See  lAmila- 
tioiu>.  Statutes  of. 

EIGHT  OF  ENTRY.     See  Entry.  Right  uf. 

RIGHT  OF  WAY, 

how  i)roved,  825  et  Keq.     See  Way. 

RIOT  (DA:\TAGES)  ACT.  188U.  stat.  19  &  50  V.  c.  .S8. 

compensation  to  persons  for  damaires  by  riot,  s.  2  (1),  117i>. 

where  property  insured,  s.  2  (2),  IIHO. 

claims  to  be  made  to  police  authority,  s.  8  (1),  /«/. 

power  of  Secretary  of  State  to  make  regulations,  s.  11  (2),  id. 

person  aggrieved  may  sue  when;  police  authority  do  not  award  suili- 

cieut  comi)ensation.  s.  4  (1),  id. 
payment  of  compensation  <iut  of  jiolice  rate,  s.  .">...  1 181. 
application  of  Act  to  shi]>  stranded,  Xc,  and  machinery,  s.  tj,  id. 
claimants  in  tin-  ease  of  churches,  public  institutions,  &c.,  s.  7.  /'/. 
"persons"  int-ludes  ('orporation,  s.  '.>,  id. 

and  ••  iiouse,"'  any  premises  appurtenant,  id. 
any  matter  theroinider  done  by  quarter  sessions  now  transferred  to 

County  Council,  id. 
regulations  miide  under,  s.  ;^  (2j,  /</. 
claims  to  be  in  writing  on  prescnbed  form,  llsl,  I1.S2. 

and  d(  livere<l  within  II  day.s,  unless  enlarged  to  21  days,  id. 
what  to  specify.  1182. 
liow  to  be  verified,  id. 

form  cjf  awards,  id. 

to  apply  to  ship  stranded,  &c.,  and  machinery,  iil. 
what  jilaiutitl' must  prove,  id.,  lis:!, 
interest  of  tln'  plnintift",  I IS:!. 

whether  dissenters'  meeting-house  is  within  s.  7.  id. 
the  otf.nc.',  /-/. 

\vh;it  (^onslitutes  a  riot.  id. 
riotous  assembly  within  s.  2  (I),  need  not  be  in  a  public  place,  id, 

committed  within  ]iolice  district,  /'/. 
compliance  with  Secretary  of  State's  regulations,  /»/. 
refusal  or  failure  of  police  authority  to  fix  compensation,  id. 

3  nU 
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KIOT  (DAMAGES)  ACT,  188G,  stat.  49  &  50  V.  c.  o^— continued. 
amount  of  damage,  1183. 

provocation    by  claimant   may  disentitle   him  to  daniasjes,  id., 
1184. 
when  judge  is  to  direct  costs  as  between  solicitor  and  client,  1184. 

EIOTEKS,  1179.     See  Riot  (Damages)  Act  1886. 

EISK, 

inception  and  end  of,  425.     See  Insurance. 

RIVEK, 

public  navigable,  presumption  of,  85. 
acts  of  ownership  over  part  of,  85. 
presumption  of  ownership  of,  9.^3. 

ancient  island  in  middle  of,  934. 
separating  parishes,  medium  filum  presumed  boundary,  id. 

IIOAD, 

rule  uf,  what  it  is,  779. 

presumption  as  to  ownership  of  soil  of,  932. 

IIOLL  OF  SOLICITOKS, 
effect  of  signing,  502. 
evidence  of  persons  being  on,  508,  509,  852. 

KOLLS  OF  MANOR.     See  Court  Bolls. 

ROYAL  COLLEGE  OF  PHYSICIANS.     See  Ihysician. 

RULE  OF  COURT.     See  Order  of  Court. 

RULES, 

of  baukru]itcy  courts  judicially  noticed,  81. 

for  government  uf  the  army  not  judicially  noticed,  83. 

and  regulations  of  the  Stock  Exchange,  572  et  seq. 

RULES  OF  SUl'REME  COURT  OF  JUDICATURE,  1883, 
replace  all  former  rules  excei)t  R.  G.  II.  T.  1853.  rr.  44-49... 1. 
where  no  other  provision  former  procedure  is  in  force,  iil. 
service  of  notice  to  produce,  proved  by  affidavit,  8. 
notice  to  produce  ducuments  referred  to  in  pleadings  under.  13,  278. 

document  inadmissible  if  nc^t  jiroduced,  13. 
admission  under.  62,  73,  ;{()4. 
notice  to  admit,  73. 

form  of,  id. 
certificate  of  reasonable  lefusal  to  admit  given  at  trial,  304. 
what  is  reasonable  refusal,  id. 
payment  of  money  into  court,  74,  75.     See  Payment  of  Money  into 

Court. 
admissions  on  the  record,  77,  78. 
particulars  under,  87. 
variances  to  be  amended,  89,  107. 
local  venue  abolished  unless  required  by  statute,  since  Aug.  lltli, 

1875... 93,  94. 
office  copies  of  judgments,  &e.,  how  far  admissible  in  evidence,  97. 

See  Office  Cojiieit. 
judgments  under,  107. 

mode  of  entering,  108. 
pleadings  to  be  delivered  to  ofllcer  on  entering  action,  lilt, 
equivalent  to  postea,  under,  id. 
writ  of  summons,  proof  of,  id.     See  Writ. 

action  commenced  by.  (i77. 
renewal  of,  id.     See  Writ. 
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JIUIJIS  (ir  sri'KlvMi:  (dlMri'  nv  .(ri»l<  A'lllii;,  \Rs:\—<(miinued. 
iiitciToj^utoricB  uiult'T,  ll.'i. 
luiswors  t<i,  juDof  of,  ill. 
UHc  (if,  at  till!  triiil,  (■(/. 
cviiU'Ufc  Jit  tiiiil  in  f^ciu'ral  tn  lie  oral,  ifjl,  l.">ri. 

hut    iifli(l;i\it    cviiUiiiir    niiiy    .si uni  times    be    iiBcd,    18").      See 
Afulnril. 
caiiscH  1)1' action  uniteil  in  oiio  action  may  l»e  tried  Bi.'pnrately.  '28li. 
courBO  ul'  trial  hcfore  nfc'ree,  2.SI.     Sue  Pruclicc  iit  'I'rlul :    Rfferei-. 
jilaintiir  cannot  witlitlraw  record  or  disoontinne  without  leave.  291. 
except  by  consent  of  parties  in  writiniu',  /''• 
cannot  elect  io  be  non.snit,  id. 

HO  defendant  cannot,  withdraw  defence  without  leave,  /</. 
oflect  of  f)ii|iesite  party  not  aiijiearin;^-  at  trial,  i<l. 
jndi^inent  by  defanlt  may  be  act  aside  within  six  <h\ys.  /</. 

if  throiiL')!  inadvertence,  nsualiy  on  paying  costs  wasted,  /./. 
amendment  of  ])leadinj,'8  and  writ,  iil.  at  seq.     See  Ameudmeul. 

of  paities  in  case  of  misjoiiidiT  and  non-joinder,  S'J  c/  t,q. 
See  Amenihneni. 
adjournment  of  trial,  2'.tl. 
jnd.L^e  to  enter  jndirment,  at  or  after  trial,  •29."i. 

wliat  orders  may  be  made,  /</. 
execution  issues  immediately  after  judgment.  /'/.,  'I'.^Q. 
unless  stayed,  /</. 

but  where  judgment  to  recover  land,  on  lilint,'-  affidavit.  '20(). 
order  for  delivery  of  specific  chattels,  oi'.l,  iHMI,  ',i'.(7. 
pleadings  to  s(^t  out  snnnuary  of  fac-ts,  :>Oil. 

with  partiiMilars  in  certain  cas<'.s,  S7,  id. 
right  to  plead  "  not  guilty  by  statute"  n^served,  .'!00.    See  Nol  GtilUij 
hy  Statute. 
liow  pleaded,  lilH. 
facts  alleged  and  not  denied,  taken  to  be  admitted.  77,  oOi). 

except  ibtmages.  75.  77,  lilO. 
conditions  i»recedent,  the  performance  of  which  is  to  be  contested,  to 
be  alleged,  77,  '^W. 
of  othm-s,  the  allegation  of  performance  is  imjdied,  ///. 
o|)j)osite  party  must  jdead  matters  on  which  lie  relies,  to  show  action 
docs  not  lie,  /(/. 
or  transaction  void,  id. 

or  likely  to  take  opposite  jiarty  by  surprise,  /(/. 
or  raise  other  issues  of  fact,  e.g.,  fraud,  &c.,  hi. 
pleading  not,  exc»pt  by  amendment,  to  raise  a  new  gi'ound  of  olaim 

inconsistent  with  former  one,  ;!09. 
defences.  *!.")8  et  "eq.     See  Tadle  oi'  (,'ontents. 

must  not  be  general,  must  deal  specillcally  with  the  facts,  77. 

309. 
special  rules  as  to,  in  actions  of  contract,  t!ri.'<. 
in  abatement  al)olished.  90.  310. 

denial    of  character    in    which    party  claim.s,  must   be   pleaded 
specially,  (;.")8. 
so  alleged  coiustitution  of  partnership  lirm,  id. 
reply  not  now  allowed  without  order.  :>10. 

absence  of,  operates  as  denial  of  every  material  allegation.  /-/. 
denial  of  allegations  of  fact  alleged,  not  to  be  evasive.  /</. 
of  contra(!t,  denied  in  fact  only,  id. 

not  of  sulliciency  in  law  under  Stat,  of   h'rauds  or  nfher- 
wise,  /(/. 
except  objections  uiuler  Stamp  Ai't.s.  '2'22. 
points  of  law  to  be  iiiised  by  jileailing,  id. 

damages  to  bn  as.sessed  to  tinn^  of  assessment  wlu'ro  eause  of  action 
continuing,  311. 
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RULE8  OF  SUPREME  COURT  OF  JUDICATURE.  \S^?^- continued. 
right   to   set   up   set-off  and   cmintor-claim,    704.     ^^ee   Set-off  <md 

founter-claim. 
in  libel  and  slander  notice  of  evidence  in  mitigation  of  damages,  &c., 

must  lie  given,  unless  truth  pleaded,  S7*i,  877. 
action  lor  recovery  of  possession  of  land  substituted  for  action  of 

ejectment,  ',>98.     iSee  llecorery  of  hand. 
defence  denying  that  plaintiff  can  sue  in  representative  capacity,  must 

be  specific,  658. 
claims  by  and  against  executors  and  administrators  when  to  be  joined 
with  claims  against  them  personally,  1150. 
1156.     See  Executors. 
husband  and  wife  may  be  joined  with  claims 
by  or  against  either  separately,  11C9.     See 
ITusbinid  and  Wife. 
action  does  not  abate  where  the  right  survives  upon  the  death  of 

sole  plaintiff  or  defendant.  1152,  llfl.").  ]l(i6. 
married  women,  how  to  sue  and  defend,  1171,  1175,  1176. 
practice  in  interpleader,  1225.     See  Interpleader. 


SAILOR.     See  Seamxu. 

ST.  LEONAHDS'  (LORD)  ACTS  ;  stats.  22  &  23  V.  c.  35,  and  23  &  2i  V. 
c.  38.     See  Tablk  of  Statutes. 

SALE, 

of  goods.     See  Sale  of  Goods. 

of  real  property,  oil.     See  FewZee;   Vendor. 

conditions  of.     See  Conditions  of  Sale. 

bill  of,  11!»1.     See  Bill  of  Sale :  Bilh  of  Sale  Act,  1878.  1882. 

of  lease  under  execution,  no  breach  of  covenant  not  to  assign,  732. 

SALE  OF  GOODS, 

otherwise  than  by  authorized  weiiihts  and  measures,  void,  27. 
Sale  of  Goods  Act,  1893,  56  &  .^)7  V.  c.  71... 521. 
interpretation,  s.  62  (1),  /(/. 

when  thing  done  "  in  good  faith,"  s.  62  (2),  id.,  522. 
person  "  deemed  to  be  insolvent."  s.  62  (3),  522. 
goods  "in  deliverable  state."  s.  62  (4),  /(/. 
"month"  means  prima  facie  calendar  month,  s.  10  (2),  /(/. 
right,  duty,  kc,  arising  under  contract  may  be  varied,  s.  55,  id. 
reasonable  time  is  a  question  of  fact.  s.  56,  id. 
right  duty  or  liability  may  be  enforced  by  action,  s.  i}7...id. 
rules  oi'  bankruptcy  to  ajjply.  s.  61  (1),  id. 
and  rules  of  coiuniou  law  and  law  merchant,  unless  inconsistent 

with  act,  s.  61  (2),  id. 
not  to  affect  acts  relating  to  bills  of  sale,  or  sale  of  goods,  not 

expressly  repealed,  s.  61  (3).  id. 
Act  not  to  apply  to  mortgage,  pledge,  charge, or  security,  s. til  (4 ),vV/. 
contract  of  sale,  s.  1,  /'/. 
how  made.  s.  3,  id. 
agreement  to  sell.  s.  1,  id. 
existing  or  future  goods,  s.  5,  id.,  523. 
goods  wiiich  have  perished,  s.  6,  523. 

before  sale,  l)ut  after  agi'cement  to  sell,  s.  7,  id. 
agreement  to  sell  at  a  valuation,  s.  !>,  /(/. 
when  condition  to  be  treated  as  warranty,  s.  11...IS6,  id. 
duties  of  sellir  and  buyer,  s.  27... 523. 
jiayment  and  delivery  conciu'rent  conditions,  s.  28,  ■/'(/. 
delivery  of  wrong  quantity,  s.  30  (I,  2).  id..  524. 

of  goods  mixed  witli  other  goods,  b.  30  (3),  id. 
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SAl.l':  ()!•'  (iOODS— wH</;ii(«<i. 

S:ilc  of  (IimxIh  Act,  IH'.t:!,  .")(;  k  :^l  V.  c.  l\—conlinn.il. 
iiit(!re8t  and  spctcial  ilaiiiiigea,  8.  fit... 521. 

Uio  contmcl,  wlicn  niiidcby  poncspondence,  ;il  1.  I5IL'.  ;;i."i  ttsen.,  /</. 
wlicii  {'oinjjlctc,  /(/. 

nicoplaiici'  must,  1)0  uiioniulifinniil,  .'IK!.  'sl\. 
Iiy  trlc;,'iiiiii.  SI mliM-  imt  linlili-  tor  inistakc,  /./. 
wlit^ii  witliiii  tlic  Stat,  uf  I'laiids,  a.  I...ri2.'i.     Sie  Statute,  of 
Franil". 
S.  of  (J.  Act.  18!t:;,  .s.  i...sn\. 

8aln  (if  goods  of  the  vuluo  of  U)l.,  a.  4  (1),  /</. 
wlicther  pxisting  or  future,  a.  4  ('2).  /</. 
nwi  ptance  ilefiucd.  8.  4  (.">).  '<l- 

ri!plnccs  Stat,  of  I'muds.  8.  17.  ami  '.•  d.  4.  c.  I  I.  /J..  ;"i27. 
contracts  within  tiie  section.  '>21. 
Siilo  of  existing:  or  future  goods  is  within  it.  /-/. 
*  stj  is  a  sale  by  auction.  /</. 

sale  of  shares  of  joint  stuck  bank  not  within,  /'/. 

nor  sale  of  shares  in  a  canal  or  railway  company.  /(/. 
mining  shares.  /</. 
foreign  stock,  /</. 
sale  of  timber  and  grow  ing  crops,  where  not  an  interest  in  land, 

may  be  within.  /</. 
trees  lying  felled  are  within,  /'/. 
contract  for  work  and  materials  is  not  within,  i<l. 
if  substance  <if  contract  be  goods  sold  and  delivered  by  one  party 

to  the  other,  it  is  within,  id. 
agreement  for  sah;  of  cliattel,  and  collateral  matter,  /(/. 
property  may  pa.ss,  altiinugh  contract  not  enforceable,  /''. 
acceptance?  and  receijit  within,  /(/. 

acceptance  dclincd  i)y  s.  4  (I!).  •"'-'"'.  "'• 

different  from  that  necessary  to  iiind  buyer  to  pay.  r)27. 
taking  a  sample  may  be  suflicient,  iil.,  528. 

evidence  of  act  done,  recognizing  pre-existing  con- 
tract of  sale.  52S. 
must  be  a  delivery  and  acceptance,  /</. 

vendor's  posscssiou  as  buyer's  bailee,  &c,.  does  not  exclude 
lien.  .s.  41  ',2),  /</. 
what  not  a  sufficient  acceptance,  iil. 
by  delivery  to  wharlinger,  iil. 

on  board  shij)  at  foreign  port  cliartered  by  purchaser,  /(/. 
by  directing  third  person,  in  whose  possession  the  goods  arc 

to  pack  them,  iil. 
buyer  receiving  delivery  order,  /'/. 

by  work  done  on  unfinished  cart  by  order  of  defendant,  /'/. 
goods  sent  by  carrier  named  by  vendee,  and  rejected,  iil. 
what  a  siiiWcient  acceptance,  iil. 

constructive  acceptance  by  acquiescence,  iiL 
cases  on  goods  sent  by  carrier.  /'/.,  52i). 
resale  Ijy  Ijuyer,  52',i. 
buyer  receiving  and  keeping  bill  of  lading,  Iil. 

altiiough  at  time  of  delivery  terms  of  sale  disputed,  /</. 
cases  held  to  constitute  acceptance  and  receipt,  iil. 
uoods  remaining  iu  jjossessiou  of  seller  as  bailee  for  bnver, 

5:{(l. 
changing  the  stable  of  a  horst;  by  order  of  the  buyer,  /./. 
cases  modified  by  s.  41  (2),  528,  r>:;0,  '.iSC. 
lending  horse  to  seller  after  contract  completed,  .")30. 
casks  warehoused  by  seller,  at  buyer's  lequest,  /«/. 
wool  jinl   in  warehouse  of   third    party,  and    weighed  and 
packed  liy  order  of  buyer,  iil. 
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S.  of  G.  Act,  189:!.  s.  i—c(mUvH('(l. 

dealing  with  goods  iu  buyer's  iwssession  at  sale,  and  account 

rendered  by  him  to  seller,  i'u'AK 
oifcr  to  sell  to  third  party,  /i/. 
wrongful  taking  by  buyer  will  not  bind  seller.  Id. 
need  not  be  actual  delivery,  but  something  tantamount,  'i<h 

as  key  of  warehouse,  /(/. 
order   to    agent  in  possc^ssion    to  deliver  to  purchasir.  and 

assent  by  him,  5ol. 
delivery  siud  acceptance  of  part.  iil. 
of  one  of  several  classes,  id. 
of  sample,  where  part  of  bulk,  id. 
earnest  or  part  payment,  id. 

if  in  money,  presumably  part  of  price,  id. 
acceptance  of,  changes  property,  /'/. 
debt  set-oflf  not  sufficient,  /V. 
what  note  sufficient,  id. 

note  in  writing  must  contain  all  terms  of  agreement  or  be 

connected  with  otlier  document  that  does,  id. 
promise  in  writing  to  pay  to  a  person  unnamed,  id.,  532. 
must  contain  names  of  parties  or  their  agents,  id. 

as  buyer  and  sciller,  id. 
ambiguity  exidained  i'rom  surrounding  circumstances,  id. 
subsequent  letter  may  supply  insufficiency  of  note,  id. 

alHer,  if  disaffirming  or  adding  to  its  terms,  id. 
letter  from  vendee  complaining  of  damage  to  goods,  id. 

referring  to  terms  need  not  be  to  other  party  of  sale, 
■id. 
omission  of  time  or  mode  of  payment,  or  price,  how  it  affects 

contract,  /(/. 
agreement  to  sell  on  moderate  terms  sufficient,  id. 
ambiguity  in  price  may  be  explained  orally,  id. 
memorandum  must  be  before  action  brought,  r)o3. 
written  agreement  cannot  be  varied  orally,  id. 

but  forbearance  is  not  variation.  /(/. 
invoice  sent  by  buyer  after  oral  contract,  and  not  fibjeeicd  to. 
will  bind,  id. 
signature  by  the  parties  to  be  charged,  id. 
of  both  parties  minecessary,  /(/. 

oral  acceptance  of  signed  proposal  sufficient,  id. 
immaterial  where  placed  in  document,  iil. 
but  must  authenticate  everv  material  part  of  instrument. 

id. 
question  for  jury  whether  insfrument  not  signed   at  foot  is 

complete.  /'/. 
signature  by  mark  or  initials  sufficient,  :>I7.  ii!. 
signature  by  lawfully  authorized  agent,  531. 

must  be  third  person  and  not  a,  contracting  ])arly.  id. 
oral  authority  sufficie'Ut.  id. 

subsequent  recognition  of  agent's  act  by  ])rinci]ial,  /(/. 
sender  of  tehjgrani  not  liable  for  mistake  of  clerk,  iil. 
sal(!  l>y  auction,  id.     Hee  Aiioiion. 

by  broker,  S^f)  et  seq.     See  Broker. 
defence  under  must  be  8j)eeially  pleaded,  .~)ri9,  OG.l. 
•when    warranty   of  title   or   quality    inqilied   on,   48(5   d   sa^.      See 

W<(rr(mly. 
wlien  property  passes  on,  919.     Sen  Conreminn  of  Chmh. 
wronglnl  under  distress,  898.     See  Irregular  Didrexx. 
by  brok(!r  at  too  low  a  price  not  a  conversion.  97;'. 
wiongliil.  is  a  conversion,  id. 
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iiifiuDiiindiini  (.r  a^rnenit-nt  fur.  exeiii|)i  In.iii  hlMinp.  '2:!5. 
itUtvr,  if  under  8C:il,  i<l. 
or  for  Hitlo  of  fjfoodH  and  jroiMlwill.  /'/. 
action  for  not  accoptinjr  .!roo<i.s  Hold.  ."i")7. 

lien  wliern  ImyiT  duOs  not  arccjit  or  i.ay,  s.  ."id.  /./. 
reiidincss  "f  |d;iinlill' tn  drlivcr,  /'/. 

idaintilf  mu.st  sliow  he  ollVrcd  to  ililist-r,  ///. 

or  a  dit'iicii.'sation  with  dolivery,  /(/. 
and  al)ility  to  deliver,  /»/. 
wiicre  oarf,'o  rejectetl,  Hcller  may  tender  nnnt  her  carpro 
within  time,  /'/. 
ndiiHal  of  defendant  to  rcciive.  /</. 
tender  nefts.sary  when  opportunity  mnst  be  ^'isnn  for  exanii- 

natiiiii,  s.  :'>4  {'!),  i<l.,  ^>*>^. 
when  defendant  may  refuse  a  jjackage  conaistinf^  in  piirt  of 

other  goods,  5t'i8. 
eonnterniMiid,  /'/. 
dama^^e.s,  id. 

measure  is  loss  direetly  residtinj,'  from  breach,  s.  .")()  (2),  /./. 

where  available  market,  .s.  ;")0  (3),  iil. 
liability   of  buyer    when    he    refuses    to    accept    delivery, 

K.  ;!7,  id. 
after  re-sale,  s.  IS  (:;,  4),  /'/. 
where  couutermand  during  manufacture,  o:!ii. 
when  only  nominal,  /d. 
defence,  /'/. 

must  be  specially  raised  by  stating  facts  relied  on,  id. 
where  defence  that  contract  is  wrongly  alleged,  /'/. 
goods  not  according  to  contract,  /'/. 
denial  of  contract,  efleet  of,  /»/. 

objection   arising   under   a  statute   mnst  be  specially 

pleaded,  id. 
where  joint  order  for  several  articles,  id. 
goods  sold  as  ''  about "  or  "  more  or  less,"  id. 
contract  for  "a  cargo,"  means  entire  cargo.  'i\0. 
sale  of  goods  "  to  arrive."  conditional  on  arrival,  /-/. 
wliere  change  in  the  persons  conlractiug,  id. 
broker  empl<iyed  to  buy  cannot  be  vendor,  /'/. 
re])udiation  of  tiie  goods,  id. 
implied  condition  wliere  sale  by  description,  s.  1:5,  /(/. 

wliere  buyer  relies  on  descrijition  alon<'  of  unseen  goods, 

.-.41. 
etiect  of  inferiority  of  ])art,  /(/. 
as  to  quality  and  iitness.  s.  14. ..487.  id. 
sale  by  samjile.  .")41. 

definition  of.  s.  I.")  (1).  id. 
conditions  imidieil  therein,  s.  If)  (2),  id. 
goods    not   corresponding  with    sample   may  be    repu- 
diated. /'/. 
<irect   of  arbitration    clause,   an.l    corn    exchange 
custom,  id. 
sulliirient    for    bnver    to    give    notice    of    reimdiatiou. 

s.  :!G,  id. 
specific  article  warranted  cannot  be  n  fused.  488,  id. 
xecnx,  where  goods  supjdied  are  not   of  particular 
(juality.  r)41. 
or  not  shipped  in  month  contracted  for,  /«'. 
manufacturer,    not    a    dealer,    nni.st    sujiply    his    own 

-ouds.  ///. 

unless  there  be  a  custom  otherwise,  /'/. 
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SALE  OF  GODJyii—cimtiitaed. 

action  for  not  accepting  goods  &(i[i\.— continued. 
defence — contimied. 

sale  by  sample — rontimied. 

when  bulk  of  different  hind  to  sample,  542. 
refusal  of  seller  U)  allow  inspection  of  bulk,  541,  542. 
place  (if  inspection  ])resumed  to  Ijo  place  of  delivery,  542. 
time   of  jjayraent   not   essential,   unless   so   expressed, 

s.  10(1),  vV/. 
effect  of  other  stipulations  as  to  time,  id. 
whether  time  is  essential,  depends  on  construction  of 
contract,  id. 
partial  breach  by  plaintiff  does  not  excuse  defen- 
dant, ;-/. 
fraud  of  seller,  id. 

wilful  misrepresentation,  fatal,  though  sold  "  with  nil 

faults,"  id. 
bidding  by  seller  at  auction    fraudulent   unless  right 
reserved,  s.  58  (3),  /(/. 
reserve  price  allowed  on  notice,  s.  58  (4),  id.,  543. 
and  where  right  to  bid  reserved,  one  person 
only  may  bid  for  the  seller,  id. 
action  for  goods  bargained  and  sold,  54;!. 

where  property  has  passed,  action  lies  against  buyer  for  refusal 

to  pay,  s.  49  (1),  id. 
where  price  payable  irrespective  i  if  delivery  seller  may  sue,  thougli 

property  not  passed,  s.  49  (2),  id. 
where  property  has  pas.scd,  id.,  [)iQ  et  !>eq.     See  Gonvers^ion  of 

(looda. 
pri>|)erty  in  picture  passing  on  a])proval,  54!!. 

suflSeient  if  buyer  prevent  condition  being  satisfied,  id 
where  goods  destroyed,  question  is  as  to  risk.  id. 
risk  prima  facie  passes  witli  property,  s.  20,  id. 
where  delay  in  delivery  through  default,  id. 
action  for  not  delivering  goods  sold,  544. 

lies  where  seller  does  not  delivei",  s.  51  (1),  id. 
what  plaintiff  must  prove.  /(/. 
construction  of  the  contract,  id. 

when  time  of  the  essence  of  the  contract,  id. 

where  seller  of  specific  goods  cannot  re-sell,  on  failure  of 

buyer  to  pay,  id. 
goods  to  b(?  delivered  as  required,  id. 

to  be  made  and  delivered  as  soon  as  possilile,  id. 
tender  may  be  retracted  before  acceptance,  iil..  545. 
intention  of  the  jiarties  to  be  looked  at,  545. 
readiness  to  accept  and  to  pay,  id. 

ininecessary  to  prove  tender  of  the  money,  id. 

demand  sufficient  evidence  of  readiness,  id. 
delivery  by  parcels  or  instalments,  /(/. 

question  is.  whether   brciach    is  repudiation  of   wliolp 
contract,  s.  I!l  (2),  /'/. 
effect  of  Iniyer  becoming  iusohcnt,  &c.,  id. 
arrears  of  monthly  deliveries  to  be  made  up.  /'/. 
non-delivery  by  defendant.  /(/. 

jiayment  and  deliverv  are  cniiournint  conditions,  h.  28. ..523. 

'id. 
rules  as  to  deliv(;ry,  s.  29,  ■/(/.,  .54G. 

Ill  imd  facie,  place  is  seller's  jilace  of  Itusiuess  or  residence, 
s.  29  ( 1 ),  546. 
except  on  sale  of  sjK'cific  goods  known  to  be  made  else- 
where, id. 
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action  for  imt  dclivcriiiir  jtimhIh  nnld — rttvilumil. 
noii-dolivory  by  dofcndant — cnulinueil. 

wlierc  HtdlVr  bound  to  HCnd.  gnudsi  to  be  Hont  in  nasonahlc 

timf,  H. -i'.i  Ci).  nid. 
\vliiT(^  njnods  ill  posm  fisioii  of  t.liird  party,  mi  delivery  till  he 

jittonis  to  Imycr.  s.  •_".(  (:!),  /</. 
dtiuiuid   or   tcndor   of  dclivLTV  to  be   at  reasonalilu   hour, 

s.  -29  (1),  /''. 
solK-r  to  bfar  expenses  of  putting  troodH  into  dilivorabii- 

state.  8.  2!t  (fi),  /'/. 
delivery  of  wrong  quantity  or  jrootls  mixed,  s.  30. ..521.  /(/. 
buviT  liot  hound  to  accept  delivery  by  instalments,  s.  :'.l  (1), 

.Hit;. 

seller  must  give  buyer  o])]inrtunity  of  examination,  id.,  fiCS. 
if  seller  is  1o  deliver,  lie  need  not  otter  until  hnyer  notiliert 

])lace,  .")lt). 
wlien  seller  may  sue  tieforc  time  of  delivery.  /</. 
goods  sold  in  carrier's  hands  snltjeot  to  lien,  id. 
risk  where  goods  delivered  at  ilistant  jdaees,  s.  3:},  /''. 
damages,  id. 

loss  directly  and  nalnrally  resulting  from  breach,  s.  .51  (2), 

id.,  r.  17. 
for  nol  delivering  sliiji.  .547. 

maehiue,  /'/. 
where  markol.  differeiiee  between  contract  and  market  prices. 
a.  T)!  (:•.).  id. 
so  with  respeel  to  eacli   period  of  delivery,  if  more  than 
one.  /'/. 
aIthoui;li    action    ennimenced    In  luii'     periods    cx- 
]iired.  /(/. 
where  no  difference,  damages  only  nominal.  i<J. 
when  buyer  forbears  to  enforce  contract  at  time  for  delivery. 

id. 
where  inferior  goods  delivered  and  objected  to.  id. 
purchaser  entitled  to  recover  general  loss,  54S. 

but  not  damages  peculiar  to  himself  or  from  sub-cnn- 
tract.  /'/. 
unless  vendor  knew  of  it.  /(/. 

then  purchaser's  liability  under  snb-controct  is 

limit  of  damages,  iil. 
what  I'osts  also  recoveralile.  /(/. 
loss*of  prolit  in  case  of  re-sale  not  recoverable,  i<l. 

but  re-sale  mav  be  proved  to  show  rise  in  market  value. 

vendor  cannot   diminisii    damages    by  notice    intention  not 

to  deliver,  id. 
under  Sale  of  Food  and  Drn.-s  Act.  1S7."..  &c..  192.  lO:!,  id. 
auainst  comujission  agent  by  principal  for  shipping  inferior 
goods.  548.  549. 
specific  performance  may  be  decreed,  s.  52,  .541*. 

and  enforced  by  writ  of  delivery,  id. 
(hifence.  /(/. 

under  B.  of  (t.  Act.  1893.  s.  4.  must  be  specially  pleaded.  /(/. 
oral  variation  of  contract  required  to  be  in  writing.  /</. 
contract  made  under  a  mistake.  /(/. 
want  of  readiness  of  plaintiff.  545.  /(/. 
rescission  before  breach.  .")4'.t.  7o:!.     See  Hcscisnon. 
insolveni'y  of  vendee.  .")4;i.  !M)8.     See  Conren^inii  of  Goodie. 
action  for  goods  sold  and  delivered.  5l'.i. 
what  plaintili"  must  prove,  /'/. 
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SALE  OF  (iOOT>^— continued. 
•     action  for  goods  sold  and  delivered — (■(mtiiuieil. 
contract  of  sale,  f>4'J. 
waiver  of  tort,  5!)iK 

plaiutilf  must  then  show  title  to  property,  id. 
goods  lent  and  if  damaged  to  be  taken  by  bailee  at  a  certain 

price,  /(/. 
goods  lent  or  delivered  on  sale  or  return,  and  detained  an 
unreasonable  time,  id. 
secus,  Avhere  destroyed  before  reasonable  time  elapsed,  id. 
value  of  fixtures  not  recoverable  under  this  claim,  id. 

secHS.  the  value  of  trees  purcliased  and  removed,  i<L 
nor  value  of  materials  used  in  his  work  by  builder.  Id, 
nor  of  making  and  erecting  steam  engine,  /(/. 
but  price  of  railway  shares  nnd  growing  crops  recover- 
able, id. 
contract  of  barter  not  performed  on  defendant's  part,  551. 
auctioneer  may  sue  in  his  own  name,  id. 

unless  rightful  owner  h;is  claimed  value,  id. 
corporations  where  not  trading,  distinction  between  contracts 
f.cerutorij  and  exicuted,  ipiatrc'?  1092,  1093. 
proof  of  delivery.  551. 
what  amoimts  to.  id. 
a  part  delivery,  which  would  satisfy  sect.  4.  will  not  support. 

527,  528,  ill. 
must  be  a  transfer  of  possession,  551. 
deviation  from  agreed  mode  of  delivery,  id.,  552. 
symbolical  delivery  divesting  lien,  and  entitling  vendee  to 
possession,  sufficient,  552. 
particularly  applicable  to  jiondenius  goo<ls,  id. 
to  whom  delivered,  id. 

to  tliird  person,  at  defendant's  reqiiesl.  Id. 
to  carrier,  iil. 

prima  facie  delivery  to  liuyer.  s.  ;>2  (1),  id. 

seller  must  make  reasonnble  contract  with  cnn-ior  on 

behalf  of  buyer,  s.  ;!2  (2),  id. 
effect  of  delivery  on  lioard  ship  under  bill  of  lading, 

-ir.l,  id. 
where  sea  transit,  seller  must  inform  buyer,  that  he  may 

insure,  s.  :i2  Q>),  552.  5o;>. 
ratification  of  eli;ingc  of  route,  55:!. 
to  master  of  ship,  lil. 

to  agent  or  servant,  id.  * 

authority  of  committee  to  bind  members  of  club.  Id. 

liability  of.  on  their  servant's  contraets,  id. 
master  when  liable  for  goods  ordered  by  his  servant.  /'/. 
when  seller  may  resort  to  principal   (m  contract  ninde  liy 
agent,  553,  554.     See  Ageid. 
ilelivery  to  jiartner,  555.     See  Partner. 

to  ail  uniiicor])oratpd  mining  company,  5(;i.    See  Pdrf.iirr. 
to  memljcrs  of  an    iiirliii;il(!   (•()nij)any,  5(;2.     See  Juhil 

Storl;  (J<impany. 
to  wife,  5(i:!.     See  W'iJ'e. 
to  infant  child,  507.     See  In/md. 
to  overseer.  568. 
ncce])tance,  id. 

necessary  to  make  buyer  ))n}',  not  same  as  to  satisfy  sect  -I... 

527.  529.  /'/. 
not  until  buyia-  hasopiiortunily  of  examination,  h.  34  (1),  5C.8. 
selh'r  tendering  delivei'v  must,  uive  l)nv<'r  suci)  op))or- 
tunity,  s.  34  (2),  id. 
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8 ALE  OF  f.Hn)\)ii-,(,Htiiiued. 

acliuii  for  •roofls  huM  and  (Iclivurccl — iimtiiiued. 
iici'(']i(aiici —  riiiithiited. 

wliiu  buyer  dtemt'd  to  have  acctptid  tli<   ^iixulis,  h.  35,  508. 
buyer  rejecting  j^ooiIh.  not  bound  to  n  turn  tliem.  h.  ;5(j.  ..511,  /</. 
value,  5tj8. 

if  u>>  aj^'reemciit,  must  l)e  liinved,  M'.K 
j)ie.suined  to  be  ol'  eheii]ic.it  description,  if  not  proved,  /</. 
price  (ij,'rced  on  concluwive,  /</. 
when  interest  is  recoverable  as  pait  of  price,  id. 
defence,  iJ. 

reduction  of  damages,  id. 

whetlier  evidence  of  bail  quality  admissible,  id. 
acceptance  and  non-return  of  goods  does  not  jirecludc 

this  defence,  iil. 
difrndaiit  has  ojitiun  of  dividing  cause  of  action,  id. 
defence  relying  on  a  warranty  of  title  must  be  pleaded 
sjiecialiy,  id. 
action  brought  before  cndit  exjiired.  57(». 

day  of  .sak;  e.\clnd(!d  from  calculation,  id. 
month  mean.s  calendar  month,  s.  10  (2),  id. 
bill  given,  and  not  due.  operates  as  giving  credit,  id. 
agreed  for  and  not  given,  /'/. 
eti'eet  of  option  of  jtayment  by,  id. 
dishonoured,  vendor  may  sue  immediately.  .")71. 
unless  in  hands  of  third  persons,  /'/. 
or  by  laches  of  seller  made  his  own,  id. 
]iayment,  l39o  et  seq.     See  Payment. 

SALi']  OF  GOODS  ACT,  18i)-!.  56  &  57  Y.  c.  71.    See  Sale  of  Good.<  and 
Table  of  Statutes. 

SALVAGE, 

charges  recoverable  in  action  on  policy  of  insurance,  448. 

but  not  under  suing  and  lab*iuring  clause,  449e. 
marine  insurance  without  biiietit  of,  void,  4"Jl'. 

unless  there  be  no  p(jssibility  of  salvage,  id. 

SAMPLE, 

when  acceptance  of,  is  an  acceptance  within  S.  of  (}.  Act,  189o...527 

et  stq.     See  Sale  of  Goods. 
goods  not  according  to,  when  a  defence,  541. 

SATISEACTIOX.     See  Accord  and  Satisfaction. 

SATISFIED  TE1{]\IS, 

presumption  of  surrender  of.  lOUii. 
Stat.  8&9  V.  e.  H2...100';. 

SCIIOOL:\rASTER, 

of  hospital,  judgment  against,  evidence  against  his  successor,  VJ2. 
senteuie  of  removal  of,  conclusive,  207. 
occupation  of.  is  a  trade  or  business,  735. 

SCIEXTEi;, 

in  action  on  warranty  of  goods,  need  not  be  proved,  491. 
proof  of,  in  action  for  damage  by  animals,  7.S9,  7'.*(). 

unnecessary  where  ihig.s  injure  cattle  (^G  E,  7,  c.  '.'>'!).  s.  1...7;il 
deliuition  of  cattle,  s.  7,  iil. 

SCIENTII'U'  WITNESS. 

opinions  of,  when  admissible,  175.     See  Wilriess. 
slight  value  of,  176. 
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SCOTLAND, 

law  of,  not  judicially  noticed,  83,  120. 

except  in  the  House  of  Lords,  120, 
how  proved,  id.,  121. 
proof  of  judgment  of  court  in,  122. 
marriage  in,  10i3. 

b}'  iier.son  conversant  with  Scotch  law,  id. 
irregular  marriage  in,  when  invalid,  id. 

register  of.  127.  128,  id. 
effect  of  subsequent  marriage  iu,  on  legitimacy  of  childreu,  1048. 
Bank  of  England  notes  not  legal  tender  in,  711. 

SCEIVENEE. 

if  also  solicitor,  privileged  as  to  confidential  communications,  170. 

SEA, 

births,  deaths,  and  marriages  at,  how  proved,  128. 
l)erils  of,  proof  of  loss  by,  435.     See  Loss. 

SEA  SIIOliE, 

presumably  extra-parochial,  35,  934. 

this  now  altered  for  civil  parocliial  purposes,  id. 

SEAWORTHINESS, 

evidence  of  shipbuilders  who  have  never  seen  shi|),  admissible  as  to, 

176,432. 
implied  warranty  of,  430  et  seq.     Sec  Warranty. 

SEAL, 

of  the  King,  judicially  noticed,  7y. 

so  of  the  City  of  Loudon,  id. 

so  of  the  Superior  Courts,  ^7. 

so  of  Chancery  Common  Law,  80. 

so  of  Enrolment  Office  in  Chancejy,  /*/. 

so  of  Probate  and  Divorce  Court,  id.,  119. 

so  of  Admiralty  Court.  80. 

so  of  the  Central  Office  of  the  High  Court  of  Justice,  id. 

so  of  District  Registry  nf  the  High  Court,  id. 

so  of  Bankruptcy  Court,  81. 

so  of  patents,  80. 

so  of  notary  public,  /./. 

of  foreign  court,  formerly  not  judicially  noticed,  83. 

now  noticed  under  stat.  14  &  15  V.  c.  99,  s.  1  ...id., 
100,  101. 

must  be  used  to  authenticate  records,  101. 

tliough  too  much  worn  to  make  impression,  id. 
of  Record  Office,  to  be  affixed  tci  certified  copies  of  records,  98, 
of  corporation,  131.     See  Corporalioii. 

when  corporations  must  contract  under,  1191.     See  Corporation. 

SEALING, 

of  deed,  how  proved,  130.     Se(^  Deed. 

what  is  a  sufficient,  /(/. 
of  will  of  lauds,  witliiiut  signing,  now  insufficient,  146.     See  Will. 

sea:man, 

in  action  for  wages  of.  secondary  mi  dunce  of  ship's  articles,  admissible 

wilhoul  notice  to  j)rodu('e,  8. 
death  of,  proved  by  register  of  Navy  Office,  214. 

or  by  books  of  Sick  and  Hurt  ( )ffico.  /(/. 
agreemcjit  with,  for  wages,  when  exempt  from  stamp,  236. 
disabled  during  voyage  may  recover  wages,  520. 
cannot  generally  sue  in  superior  courts  for  wages  under  50i....52l. 
not  witliin  Employers'  Liability  Act,  1880. ..801. 
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SEAKCll. 

what  Hufliriciil  tu  let  iu  ni:il  Lvidruuc  "'I'  Inst  di-cuuniit,  J-7. 

SECOxNDAllY  KVIDENCE. 

wlmt  is,  1,  !:>. 

wlien  admitti'd,  1. 

of  lost  iliKMimciit,  idss  or  (listiuftioii  iiiiiHt  br  piovuil,  /'/. 

c-oiistnictiun  of,  tlioiij^li  proved  by  oral  cvidouce,  ia  for  jiidf^c,  5. 
of  iiistruiiiciit  ill  jjotiscsaioii  of  opjxi.sitc  party,  4. 
of  letter  llled  ill  ( 'oiirt  of  t'lmucery,  .1. 
of  doeiiiuent  in  liaiids  of  third  persons,  iil. 

of  persons  out  of  llie  jurisdiction,  /'/. 
where  solieitor  refuses  to  produce  document,  /</.,  IHb. 
of  oral  testimony,  5. 
proof  of  loss  of  document,  /(/. 

what  degree  of  dilif>;enee  must  be  used  iu  search,  id. 

MS.  1  published  in  newspaper,  /(/. 

licence  to  trade,  5,  (I. 

policy  of  insurance,  (!. 

indenture  of  appreiitieeship,  iil. 

whether  necessary  to  call  persons  to  whom  possession  traced,  hi. 

where  loss  or  destruction  probable,  slight  evidence  sufficient,  i<l. 

what  jiresnmption  of  destruction,  /(/.,  7. 

objection  of  want  of  due  search  must  be  made  at  trial,  7. 
inadmissible,  without  notice  to  produce  document    in   possession  of 

opposite  party,  id.     See  Notice  to  Produce. 
general  nature  of,  13. 

proof  of  documents  by  copies,  14,  90  et  aeq.     See  Copy. 
by  unstamped  copy,  or  duplicate,  232,  255. 
of  a  document,  may  be  j^iven,  if  opposite  counsel  state  a  fact  from 

which  its  possession  by  his  client  may  be  presumed.  72. 
cannot  be  given  of  official  documents,  which  are  privileged  from  pro- 
duction on  the  L^round  of  public  policy,  173. 
of  notice  of  dishonour,  wiien  it  may  be  given,  385. 

to  quit,  when  admissible,  8,  14,  1015. 
of  warrant,  when  admissible,  118.5. 

SECURITIES.     See -S/mi-es ;  Stock. 

marketable,  colonial  government  and  foreign,  what  are  witiiiii  ."^lauip 

Acts,  20 1 . 
stamps  on,  260-202.     See  Stampf:. 
stamps  on  transfer  of,  200,  201.     See  Stump". 
action  on  sale  of,  571  et  xeq.     See  Shares. 
to  what,  banker's  lien  extends,  982. 

SECURITY, 

person  giving,  and  called  on  to  pay,  may  recover  from  principal  as  for 

money  paid,  5'.i:>.     See  .Money  paid.  Action  for. 
per.snn  holding,  for  money  lent,  may  recover  UKmey   lent,   without 

tender  of  security,  598. 

SEDUCTION,  ACTION  FOR, 
founded  on  loss  of  service,  itOH. 

similar  action  lies  for  maliciously  inducing  breach  of  exclusive  contract 
of  .service,  causing  injury  to  |daiiititf,  id. 
so  in  case  of  business  contracts,  /'/. 

sufficient  to  jirove  facts,  whence  damage  must  result.  lUO. 
but  there  must  be  a  valid  contract,  i'l. 
not  actionable  to  induce  master  lawfully  to  discharge  servant,  id. 
.sec'H-s  if  done  maliciously  in  concert  with  others,  id. 
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iSEDUCTION.  ACTION  'FOR—continueil. 

inducing  breach  of  contract  of  employment,  in  fuithcraucc  of  trade 
disjjute,  not  actionable  (G  K.  7.  c.  47,  s.  3),  1)10. 
what  is  a  "  tra.le  dispute,"  s.  5  (.r5),  Add.  892,  1)10,  1091. 
evidence  of  service,  id. 
what  sufficient,  id. 
presumptive  service  of  minor,  /(/. 
action  maintainable,  though  daughter  of  agt',  id. 

or  a  married  woman  living  separate,  911. 
slightest  evidence  of  service  sufficient.  910. 
what  is  a  sufficient  residence  with  the  plainlift",  /(/. 
constructive  service,  iiJ. 

who  may  bring  tlie  action  in  loro  i)are)di!>,  id. 
service  must  exist  at  time  of  seduction  at  least.  Id. 
evidence  of  seduction  and  loss  of  service,  id. 

action  will  lie  before  actual  confinement,  /(/. 
maintainable  without  debaucliing  servant,  ■/(/. 
damages,  evidence  in  aggravation,  /(/. 

that  defendant  addressed  daughter  as  honourable  suitor,  912. 
promise  of  marriage  by  defendant,  admissible,  xemblr,  id. 
expenses  of  medical  attendance  may  be  recovered,  id. 

though  not  paid,  id. 
declarations  of  defendant's  wife  to  prove  confederacy  admissible, 
7-2.  id. 
evidence  of  character,  912. 

of  daughter's  good  character,  wliere  admissible,  id, 
costs,  297,  oOl,  id.' 
defence,  912. 

defendant  may  show  that  lie  is  not  father  of  child,  /'/. 
damages,  evidence  in  mitigation,  /(/. 
])laintili''s  misconduct,  /(/. 
loose  character  of  daughter,  913. 
what  questions  daughter  bound  to  answer,  id. 

SEISIN, 

in  fee,  presumption  of,  by  possession  or  receipt  of  tenant,  o8. 
livery  of,  presumed  after  twenty  years,  4;;. 
proved  by  declarations  of  deceased  occupier,  5(j,  57. 
proof  of,  in  ejectment  by  heir,  lOii?.     See  Becovenj  of  Land. 
devisee  of  ireehold.  id..  1049. 
lieir  of  copyiiold,  lO.KI. 
in  action  against  heir,  llfJ7. 

SEIZUIIE, 

loss  of  ship  by,  439.     See  Capture ;  Loss. 

what  sufficient  to  enable  tenant  to  sue  for  excessive  distress,  893,  894. 

SENTENCE, 

of  visitors,  &c'.,  efl'ect  of,  207. 

of  expulsion  or  deprivation  of  member  of  a  college  conclusive,  id. 

of  removal  of  schoolmaster,  conclusive,  id. 
of  ecclesiastical  and  divorce  courts,  etfect  of,  202. 
of  courts  of  admiralty,  etiect  of,  2(l4. 
foreign,  of  condcmnalidii,  not  eviclencc  of  loss  liy  eai)ture,  439. 

SEPARATIO  ESTATE, 

marj'ied  woman  may  dispose'  of  iier,  by  will,  lOol,  1174. 
of  married  woman  liable  to  satisfy  iier  conlraets,  1172.     See  Married 
[Vomeu's  I'rajjei  ly  Act,  11S82. 

unless  under  restraint  on  anticipation,  1173. 

restraint  a])i)lies  even  to  income  due  after  date  of  Judgment,  id. 

action  barred  by  Statute  of  Limitations,  id. 
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SEPARATE  ESTATE— ro////Hf/«Z. 

judv'moiit  ill  ii-H|icfl  of.  of  miirritMl  womuii,  form  nf.  117:!. 

criditui-  liiiH  iKi  chnrjTf  <>ii,  until  (ixcciilion,  /(/. 
after  Iht  dcutli.  liablf  to  n])iiy  jilMinliff  cxpcnHf  nf  litr  l/urinl,  /'/. 
rii^hl  of  wife  to  (•xolu<le  husbiinil  from  jicr  liouse,  being,  id. 
wife  niity  hiio  with  rcspci't  of,  iiloiio  under  !.">  &  It!  V.  c.  7")...1174.    See 

yinrrif.il  Woniiii'"  {'rojiciii/  Arl.  ISS2. 
wliiic  biisliand  joins,  dam.ii^'is  iiri'  sepiirate  [iiojjfrty.  1177. 
what  made,  by  i.">  A'  K!  \'.  c.  '.i:!...ll7i,  117.").     Sif  Mnrrleil    Wominx 

I'roiirrti/  Art.  I,SS2. 
tnide  of  wife  may  be  se|>aratr,  allhoiii,'li  alio  reside-  witli  liusbuml,  1 17::. 
UiiIosH  lie  so  interfere  as  to  make  himself  iiersuimjly  liahh-,  /</. 

SEPAUATIOX. 

sentence  of,  a  inemd,  &c.,  admitted  witiioul  proof  of  libel.  I  !•;. 

aHttii;  deeree  for  alimony,  id. 
i^flcctof.as  to  liability  ofliusbaiid  for  di'btsof  wife, ;")t>4<'/ xe'/.    ^ecWife. 
judicial,  renders  wife  liable  wafema  xoh..  .")(](>.  1 171.     See  Wife. 

and  able  to  sue  as  such,  /(/. 

so  after  order  for  protection  of  w  if*!  or  husiiaml.  Itl.,  1 17-. 
until  cohabitation  has  been  resiimod,  /(/. 
may  be  legally  atrreed  on,  when,  I I7M. 

SKi;:\l()N. 

deliveretl  in  church  onl\ ,  nuxie  !  wheliier  subject  of  lawful  comment, 
871. 

SERVANT.     S.o  3/,(.-./<r. 

notice  to  produce  left  with,  .it  (Iweliinii-Jioiise  of  master,  suflacieut,  11. 
entries  by.  in  master's  books,  when  ovidenoc,  .T.l.     Se(»  Heavay. 
declarations  of,  when  admissilile  against  master,  (Ji».     Sc-e  Ageid. 
menial,  aL;:reemont  for  hire  of,  exempt  tiom  staiii])  duty,  'I'.'i't. 
of  horsedoaler  emiiloyed  to  .sell,  has  authority  in  warrant,  11)(».     See 
Warididy. 
his  declaration  at  time  of  sale  admissible,  (!I). 
action  by,  for  wages  and  wrongful  dismissal,  515. 
hiring  and  service,  evidence  of,  A/, 
general  hiring,  hiriug  lor  year,  id. 

although  wages  jiayable  monthly,  /'/. 
but  terms  of  hiring  are  for  jury,  /</.,  oltl. 
servant  having  without  cause,  forfeits  accruing  wages,  515. 

so  if  servant  die,  id. 
usage  may  be  shown  to  determine  service  by  notice,  /(/.,  51G. 

with  domestic  servants,  custom  is  a  month's  waives  or  warn- 
ing, 51  (i. 
qiuere?  as  to  2  weeks'  notice  for  end  of  1st  month,  /</. 
head  gardener  and  huntsman  are  menial  servants,  id. 
neius.  a  goveint'ss,  id. 
what  notice  requisite  to  determine  uicncral  hiring,  id.,  517. 
master  dispensing  with  service  before  entering  thereon,  servant 

may  bring  action,  ."il7 
as  to  refusal  to  emjiloy  servant,  although  paying  wages,  id. 
misconduct  ground  of  dismissal  without  warning,  id. 
causes  for  dismissal,  /./..  518. 
refusal  to  obey  lawful  order,  id. 
clerk  claiming  to  be  partner,  may  be  dismissed,  id. 
servant  emi)loyed  to  buy  goods,  accej)ting  secret  commission,  id. 
guilty  of  conduct  outside  einiiloyment  incompatible    with  safe 
performance  of  duties,  iil. 
contidential  clerk  specuLiting  on  the  Stock  Exchange,  id. 
(luestioii  of  fact,  whether  misconduct  jnstitieil  <lismissal,  /(/. 
u. — VOL.  II.  3  K 
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SEEVAXT— conftwMed!. 

action  by,  for  wages  and  wrongful  dismissal — continued. 

existence  of  cause  sufficient,  though  then  unknown  to  master, 
318. 
jnastcr  not  bound  to  assign  cause  at  time  of  dismissal,  id. 
when  forfeiture  of  wagL's,  id. 
if  conduned,  cannot  afterwards  be  relied  on.  id. 
bankruptcy  of  master,  not  a  dissolution  of  the  contract,  id. 
nor,  necessarily  a  change  of  linn,  id.,  519. 
nor  sickness  of  servant.  ol9. 
dissolution  of  partnersliip  is  breach  of  contract  to  teach  appren- 
tice, 518. 
Voluntary  parting  with  business,  breach  of  contract  to  employ, 
5i9. 
but  does  not  entitle  agent,  paid  by  commission,  to  sue,  id. 
unless  there  were  a  contract  to  employ  him,  id. 
servants   discharged    by  order  for  winding-up  company,  where 
business  ceases,  id. 
so  by  order  appointing  manager  and  receiver  for  debenture 

holders,  id. 
.<et'M.--,  in  case  of  voluntary  winding-up,  id. 
contract  for  personal  ser\ice  dissolved  by  death  of  either,  id. 
disability  to  perform  service,  id. 
incompetency  of  artificer,  520. 
contract  determined  by  consent,  contract  to  pay  wages  pro  rata 

not  necessarily  implied,  id. 
aa  to  place  of  instruction  of  ai)prentice,  id. 
damages,  id. 

recoverable  by  apprentice,  entitled  to  a  week's  notice,  id. 
defence,  id. 

dismissal  for  misconduct  must  be  specially  pleaded,  id. 
good  defence  if  servant  has  already  recovered  damages,  id., 
521. 

or  received  compensation  under  60  &  61  V.  c.  37,  id. 
that  apprentice  refused  to  be  taught, /r/. 
or  that  lie  is  an  habitual  thief,  id 
of  Crown,  liolds  oihce,  subject  to  pleasure  of  Crown,  only,  520. 
military  engaged  by  colonial  government  on  behalf  of  Crown,  jV?. 
demand  of  goods  by.  in  action  for  not  delivering,  sufficient,  545. 
delivery  of  goods  to.  when  it  renders  master  liable,  553. 
right  of,  to  sue  carrier  for  negligence.  652. 
right  of  master  to  sue  carrier  for  negligence,  causing  injury  to.  f!52, 

775. 
luring  of,  by  farmer,  on  Sunday,  good,  670. 
tender  to,  wlicn  good,  70'.i. 

master  liable  for  negligence,  but  not  for  wilful  act  of,  774,  936. 
master  not  liable  at  common  law  to,  for  negligence  of  fellow-servant, 

801.     H^eG  Negligeiicf. 
.sale  by,  of  paper  containing  libel,  publication  by  master,  856. 
mnst  jirove  malice,  in  action  against  master  for  false  character.  859. 
when  master  is  justified  in  giving  bad  character  of,  868. 
action  for  seduction  of,  9119  et  acq.     Si-e  Seduction.  Actianfor. 
cannot  sue  person  for  inducing  master  lawfuUv  to  discharge  him, 

910. 
licence  by,  when  a  sufficient  defence  in  trespass  to  land,  944,  945. 
of  pawnbroker,  refusal  by.  to  deliver  goods,  a  conversion  by  master, 

976. 
not  liable  for  conversion  wlien  refusal  qualified,  977,  978. 
liabh;  for  eonvi'rsion  though  for  l)enefit  of  master,  977. 
service  of  iioti<'e  to  quit  on,  of  dwtdling-house  oi'  tenant,  suflicient, 
1022. 
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S  Kit  VICE. 

of  notice  ti)  produce,  1'^. 

))riior  of,  8. 
oi  aubiiunid  ml  tei>lijiciinilum,  \ii\.     See   llV/we"*. 
iif  »<uiinuiin8   of  court  of   sMniinury  juriHdictinii,  nmy  \»-   proved    In' 

iKcluriilion.  1 17. 
of  Holicitcr's  hill,  ."lOl.     Siu  Aliniiicij. 

proof  of.  ill  action  for  soduf'tion.  Dlo  et  xeq.    See  Seilucllou,  Aulion  for. 
of  douiiiiid  of  ]myiiiont  for  pfoodn,  ItTU. 
of  notice  to  quit.  I(»l'.»,  hi^-J.     See  Notice  to  Quit. 
of  notice  on  coinpanieB.  III.'I,  1127. 

of  action.  1148.     >iee  Notice  of  Action. 

.SESSIONS, 

uiiuutt;  Ixioli  of,  wiien  evidence.  108. 

SET-OFF  AND  COUNTER-CLAIM. 

piirticulars  of  set  off,  defendant  confined  to.  88.     See  Particulars  of 
Sdoff. 
delivery  of,  /'/. 
payiuent  caunot  be  sliown  under,  (>yi?. 

right  of.  extended,  to  cro.ss  claims  soundinir  in  damages.  Rules,  1883, 
O.  xix.  r.  :;...704. 
must  he  clainn  d  spicially  as  such,  O.  xxi.  r.  10,  iil. 
will  proceed,  though  action  discontinued,  r.  16,  id. 
defendant  to  have  judgment  for  any  balance  due  to  him,  r.  17... 295, 

rights  of  parties  as  to  costs  not  att'eetcd  by  this  rule,  295. 
not  defeated  by  misjoinder  of  co-plaintiff,  O.  xvi.  r.  '.>...\)0,  704. 
must  contain  spci'itic  statement  of  facts,  iil. 

or  refer  to  facts  stated  in  defence,  iil. 
distinction  between  set-off  and  counter-claim,  299,  id. 
costs  of.  2!»i).  302.     See  Cust.<. 

where  amount  is  matter  of  deduction,  not  set-off,  705. 
only  necessary  where  theie  are  cross-demands,  id. 
evidcMice  given  in  support  of.  must  take  both  sides  of  account,  /'/. 
solicitor's  bill  may  Ije  set-off  without  delivery,  id. 
whether  counter-claim  must  have  been  complete  at  date  of  writ,  iil. 
pecuniary,  after  action  brought  may  be  pleaded,  7<tri. 
must  continue  due  uji  to  the  trial,  id. 
damages  assessed  down  to  time  of  assessment,  id. 
cannot  be  pleaded  in  action  for  wages  within  Truck  Acts,  705. 

special  reply  necessary.  Id. 
where  issue  same,  on  claim  and  counter-claim,  plaintiff  cannot  give 

fresh  evidence.  700. 
nature  of,  and  of  tlie  debts  against  wliich  it  is  set  off,  id. 

debt  may  be  legal  or  equitable,  id. 

plaintili'  may  reply  that  he  sues  as  trustee  only,  /(/. 

in    action   i>y   trustee,   defendant    may   counter-claim    against, 

c.  (/.  t..  id. 
joint  and  several  note,  of  plaintiff  and  others  m.ay  he  set-off,  /(/. 
debts  must  be  mutual  and  due  in  same  right,  /'/. 
a  set-off  is  not  an  equity  which  runs  with  overdue  note,  id. 
ant(!ceden(  debt  cannot  l)e  set  off  against  instalment  of  pension. 

not  transferable,  id. 
s(^veral  claims  may  be  raised  against  each  of  two  joint  plaintiffs, 

707. 
liquidated  compensation  due  to  tenant,  may  1k'  s.'t-olV  against 

rent,  in  tenancy  under  U>  cV  47  V.  c.  61... 893. 
debt  must  be  due.  707. 

and  not  barred  bv  the  Statute  of  l.iniitalions.  id. 

3  e2 
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SET-OFF  AND  COUNTER-CLAIM— co«/m?(«?. 
by  factors  and  agents,  707. 

agent's  allowance  not  in  nature  of  cross  demand,  id. 
sjile  by  factor  of  undisclosed  princiiml,  /'/. 

principal  suing,  when  defendant    can   set  oft'  de1)t   due   from 
agent,  id. 
only  where  agent  permitted  by  principal  to  appear  such,  id. 

and  defendant  believed  him  to  lie  principal,  id. 
where  buyer  has  notice  of  agency  Ijcforc  delivery  of  goods,  id. 

notice  to  buyer's  agent  suiBcient,  id.,  708. 
in  case  of  employment  of  sub-agent,  708. 
principles  of  set-ofi'  in  ease  of  agents.  /*'. 
set-oft"  by  one  of  two  debtors  jointly  liable,  id. 
to  action  brought  by  assignee  of  chose  in  action.  /</. 
no  answer  to  special  lien,  that  plaintiff  has.  98tJ. 
in  case  of  calls  made  on  shareholder  of  joint  stock  company.  1109. 

See  Joint  Stock  Company. 
in  claim  by  joint  stock  company  in  liquidation.  1112.       ?<ee  Joint 

Stock  Company. 
in  actions  by  and  against  executors.  1153. 

SETTLERIENT, 

gained  by  occupation  under  written  demise,  may  be  proved  orally,  2. 
stamjJ  on.  27o.     See  Stump. 

female  infant  liable  for  costs  of  preparing  her  marriage,  674. 
post-nuptial,  must  be  rei;istered  under  the  Bills  of  Sale  Acts,  1200. 
See  Bill  of  Sale. 

SHAKEHOLDEi;. 

in  joint  stock  company,  register  of,  1098.  1115,  1118.    See  Joiid  Stock 
Com  pony. 
liability  of,  for  calls,  1100  et  ><eq.,  1115,  1121  et  xeq. 

in  case  of  infant.  1108.  1122. 
proof  of  being.  1098.  1123. 
action  by,  for  dividends.  1125. 

for  misrcj)rescntation,  inducing  plaintitiHo  take  shares, 
1113.     Sec  Joint  Stock  Compjany. 

SHARES.     See  Stork. 

allotment  of,  stamp  on  letter  of,  258. 

notice  of,  to  allottee  necessary,  1 100.     See  Joint  Stork  Company. 
not  an  interest  in  land  within  Statute  of  Frauds,  s.  l.-.o!-!. 
nor  goods,  wares,  &c.,  within  S.  of  G.  Act,  1893,  s.  4... 527.  571. 
action  on  sales  of.  571. 

contract  for  sale  of.  is  not  for  spccilic  shares,  id..  572. 

exe(ipt  .^liares  of  joint  stock  liankiug  companies,  572. 
broker  not  complying  with  30  i*c  31  Y.  c.  29,  liable  to  principal, 
i,l. 
custom  to  disregard  statute  imrcasonable,  iil. 

except  as  against  a  person  who  had  notice  of  custom,  id. 
and  buyc^r  must  rej)udiate,  or  be  bound,  /(/. 
not  rescinded  liy  liquidation  of  comjiany,  id. 
sales  on  the  Stock  Exchange,  572. 

transactions  regulated  by  Stock  Exchange  usage,  /(/. 
Stock  Exchange  rules  and  regulations,  id.  et  seq. 
explanation  of  terms,  id. 
sales  of  securities  transferable  by  deed,  573. 

vendee  may  substitute  name  for  transfer,  id. 
process  of  substituting  names  exjilained,  id.,  574. 
relative  duties  of  buyer  and  seller,  574. 
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SIIAUKS— r„«//»».,/. 

act  inn  III)  Hiilus  of    mill  ill  mil. 

Hiilua  on  tilt)  iSiuck  ]Oxcliaii<^<; — couliiiin-il. 

salea  of  sccuritiia  tninsfoniliU'  l)y  ilccd — •■niiliiiiinl. 

buyer  liable  to  tnt\k-v  lor  nut  ic;,'i.st(;ring  tmnsfcr,  oTl. 

or  not  pasaiiif;  jircjpcjr  nomineo.  ."iTri. 
procesa  of  currying  over  aliares  explained,  /</.,  .">7(j. 
closing  account  how  eft'ected,  576. 
sali-a  of  securities  passing  to  bearer,  /(/. 
Knglisli  and  India  funda  and  corporation  stock.  /'/. 
in  new  ahnrea  continirent  on  appointment  of  seltlin;,'  day, 

:>77. 
where  settling  day  appointed  by  fraud  of  person,  not  party 

to  contract,  contract  ltuoi].  /'/. 
ellect  of  becoming  defaulter  on  Stock  Exchange,  id.,  578. 

collection  of  usaets  by  oflBcial  assignee,  olS. 
time  bargain,  void  as  wager,  577. 

unusual  on  Stock  Exchange,  iil. 
niethod  of  speculation  thereon,  /</. 

l)roker  entitled  to  recover  money  paid  for  principal  and 

commission.  /</..  578. 
idthongii  no  se])arate  contract  made  for  principal,  578. 

privity  between  ultimate  parties  established,  /'/. 
buyer  may   take  uj)  stock  bought,  though   broker  de- 
fault itr,  /(/. 
cannot  clo.se  transaction  at  "  hammer  price,"  iil. 
if  buyer  repudiate  contract,  seller  may  sell  at  once.  /*/. 
ostensible!  autiiority  of  broker's  clerk,  id. 
uctiou  lor  not  accepting,  id. 

tender  of.  or  readiness  to  transfer,  /'/. 
shares  need  not  stiind  in  seller's  name,  id.,  571>. 
in  contract  to  deliver,  time  is  of  tlie  essence  of  the  contract, 
579. 
where  no  time  named  delivery  must  be  in  reasonable  time, 

evidence  of  title  to  shares  in  commercial  com2)anies,  id. 
seller  of,  must  show  assent  of  directors  when  necessary,  id. 
and  must  prepare  transfer,  id. 

■•'ecu",  where  sale  is  o\x  Stock  Excluinge.  id. 
damages,  58(1. 
action  for  not  delivering  or  replacing,  id. 

damages.  /'/. 
action  for  ]iric(;  of  shares  sold.  iil. 

want  of  registrati<in  of  company  a  defence,  iil. 
generally  no  implied  warranty,  /(/..  581. 
money   paid   by   broker    for.   in  accordance    with    custom  of  Stock 
i'lxchangc.  ncoverable  from  j)rincipal,  592.     See  Money  jiaid, 
Ailloii  for. 
even  though  shares  could  not  bo  transferred  to  principal.  /'/. 
mouev  paid  fur.  on  allotment,  wlien  recoverable  on  repudiation.  ti()7. 

c.ii. 

money  paid   for.  in    projected  coniiiany   wliicli    lias  been  abandoned. 

may  be  recovered.  (107.     See  Mumij  had  and  received.  Aclion  for. 
against  whom  action  must  be  brought.  /'/.,  <)t>8. 
money  paid  for.  by  vendee  of  shares  to  broker  cannot  be  recovcreil 

from  vendor,  though  the  shares  are  worthless.  (i08. 
party  si  eking   t"   I'epuijiate  on  ground  of  fraud,  must  do  so  wliile 

parties  are  //(  alalii  qwi.  I  1 1;>. 
lialiility  of  allottees  and  holders  of,  1  lUO  el  .-e*/.,  1115.  1121  el  »cq.  See 

Joiul  Stuck  Comiiany. 
evidence  of  title  to.  1098,  1118  e/  !<eq.     Sec  Joint  Slock  Cumpamj. 


1504  Index. 

SHEIIIFF, 

exemption  from  public  duty,  nut  piuvablc  by  reputation,  40. 
admissions  of  party  who  has  indemnified,  evidence  jigainst,  07. 

under-sheriff  or  bailiff,  when  evidence  against,  69. 
accounts  of,  of  Crown  lauds,  evidence  of  title  of  Crown,  197. 
inquisition  as  to  property  by,  not  evidence  against,  198. 

when  evidence  for  him,  id. 
can  sue  execution  creditor  for  fees  on  execution,  585. 

but  only  to  cover  out-of-pocket  expenses,  id. 
liable  to  action  for  money  had  and  received  for  improper  fee.  ('.14. 
return  on  virii,  prima  facie  evidence  of  facts  therein  stated,  <S89. 
does  not  now  assist  at  distress,  896. 
in  general  protected  by  writ,  however  irregular,  916. 

>>efu>',  if  void,  id. 
liability  of,  for  arrest  of  person  by  mistake,  919,  92:i. 
wrongfully  seizing  goods  of  plaintiff  under  writ  against  A.,  liable  for 

what,  'Al. 
effect  of  his  detaining  plaintiff  beyond  proper  time,  9I>8. 

breaking  into  house,  -id. 
who  has  taken  goods  in  execution,  may  maintain  trover,  966. 
actions  against,  1184. 

liability  of  sheriff  for  act  of  his  officer,  id. 

where  bailiff  acts  imjiroperly  under  writ,  /'/. 
where  collusion  between  creditor  and  bailiff,  id. 
aiipointment  of  special  bailiff,  id. 
what  amounts  to,  id.,  1185. 

sheriff  was  lialilc  for  safe  custody  of  jierson  arrested  by 
special  bailiff,  1185. 
where  sheriff'  acts  judicially,  not  liable  for  acts  of  officer,  id. 
proof  of  connexion  between  sheriff  and  officer,  /(/. 
warrant  should  in  general  be  proved,  id. 
warrant  how  proved,  id. 

when  secondary  evidenoe  of,  admissible,  id.,  1186. 
wluui  exidencc^  of.  dispensed  witb,  1186. 
admissions  by  officers,  when  evidence  against,  id.. 

under-sheriff  in  general  deputy  of  high  sheriff,  id. 

his  admissions  evidence  against  sheriff,  id. 
by  bailiff,  when  evidence  against  siieriff,  id. 
admissions  by  officer  in  possession  nnder_/i. /a..  /</. 
not  liable  for  acts  of  his  predecessor,  id. 
as  to  lialiility  of  under-sheriff  on  death  of  sheriff,  1187. 
alterations  in  lialiilities  of.  /</. 

arrest  on  mesne  )irocess  abolished,  87IJ,  /*/. 

action  for  not  taking  in  execution  under  ca.  xa.,  1188. 

for  an  escajie,  in  execution,  1187,  /'/. 
power  of  judge  to  order  arrest,  887,  1187. 
no  longer  liable  for  escajie  of  ;iny  prisoner,  1 187. 

"prisoner"  meaning  of,  in  i'risou  Act,  1877...!  188. 
lialile  only  wlien  in  cuslotly  of  bniliff,  ■/(/. 
1.  evidence  in  action  against,  for  taking  plaintiff'.s  goods,  1188. 
sheriff  executes  writ  at  his  peril,  /'/. 
what  goods  may  be  taken,  id. 

when  testator's  goods  can  bo  taken  for  executor's  debt,  /(/. 
goods  let  or  bailed  to  debtor,  id..  1 189. 
teunnt's  lixtuns.  id. 
crops,  manures,  &c.,  id. 
binding  effect  of  writ  of  execution  on  goods,  9()4. 
remaining  on  jjremises  more  tlian  reasonable  time,  1189. 
seizure  good,  though  entry  unlawful,  id. 
evidence  of  property,  /(/. 

the  taking,  &c.,  /(/. 
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i^\\VM\VV—r„„linn<,l. 

1.  cviiliiKM'  ill  Mcliiiii  iiy:uiiisl,  fur  (nkiiiLC  ])l:iiiilift".s  jtixmIh — c<>iiliiii«il. 

ilaniagCB.  1  IliH. 
iluruiico,  ill. 

against  third  party,  aiierill"  must  show  a  judgment,  /'/. 
fraiululiiit  iisBigiiiiiiiit,  /'/. 

at^sigiimLiit  void,  as  to  subsequent  creditors,  /'/. 

valuablf  consideration  absent,  a  badge  of  fraud,  /'/. 
evidence  of,  may  \>e  given  ahunde.  19,  /'/. 
contiiiuiug  pnssessiou  by  vendor,  yrimd  fwue  evidence 

of  fr;  I  lid.  11 'J  I. 
want  of  transfer  of  possession  may  be  explained,  /'/. 
sale  to  defeat  execution,  imt  necessarily  void,  /</. 
•^rant  of  goods  not  in  existence  when  void,  'J.l-l,  /'/. 
declarations  of  assignor  admissible  to  prove  fraud,  llltl . 
bill  of  sale,  /'/.     See  Bill  of  Salt: 

2.  cvidunee  in  action  against,  for  taking  the  goods  of   a  tenant  lu 

execution  without  paving  rent  to  landlord,  1218. 
stat.  8  A.,  c.  18,  s.  1,  id. 

7  &  8  V.  c.  96.  s.  67,  id. 
51  &  52  V.  c.  43,  s.  160... 1218. 
Acts  apply  only  to  goods  lawfully  taken  in  execution,  Id. 
as  to  eftect  of  undertaking  by  sherifl:"s  officer  U>  pay  rent,  /'/. 
when  bound  to  i)ay  parish  rates  out  of  levy,  id. 
proof  cif  the  demise.  /(/. 

tenancy  must  be  at  rent  certain.  /'/. 
rent  in  arrear.  how  prcived.  1219. 

action  may  bo  brought  by  executor  or  administrator,  /(/. 
what  rent  may  be  recovered,  i<l. 
evidence  of  tlic  levy,  id. 
notice,  id. 
sheriff  must  have  notice  of  landlord's  claim,  id. 
need  not  be  formal  notice,  id. 
removal  of  the  goods,  /'/. 

enough  to  show  some  goods  removed,  ///. 
sale  not  eqiuvalent  to  removal,  id. 
damages,  id. 

if  sale  before  rent  paid,  liable  prima  fa<ie  to  whole  rent.  /'/. 
evidence  in  mitigation,  id. 
sale  price  not  ennclusive,  eitiier  way,  /'/. 
ii.  evidence  in  ;iction  for  imt  p^iying  over  money  levied.  122<'. 
issuing  oi'fi.  I'll.,  must  be  proved,  id. 
proof  of  writ.  levy,  and  return.  /(/. 
sheriff  may  deduct  his  poundage.  Id. 

wiiether  action  can  be  maintained  before  return  day  of  writ.  id. 
proof  that  goods  belonged  to  debtor's  assignees.  /-/. 

or  that  plaintilf  had  appninted  a  special  bailiff.  /'/. 
action  lies  against  imdir-sheriti"  acting  on  di:ath  >if  slieritf.  /'/. 
•1.  evidence  in  action  fur  net  levying,  &c.,  and  for  false  return  on 
final  process,  1220. 
go<ids  not  to  be  seized  under  elegit,  1221. 
evidence  to  disprove  the  return,  id. 
damages,  id. 

onfi.fa..  plainliirmust  show  some  damage,  id. 
pi()l>al>ili(\  nf  rxre.iilion  iieci.iniag  IVnitlcss  is  for  jury,  id. 
where  slu'iill"sned  for  returning  nulla  bona,  id. 
defence.  /(/. 

that  plaintiff  had  sustained  no  damage  is,  id. 
as  where  debtor  bankrupt,  id. 
or  rent  due  on  iireinises  exceeds  amount  levied.  /(/. 
or  goods  iissigiied  by  valid  bill  of  sale,  \'12'd. 

though  by  niurtgageonly.  for  less  than  value  of  goods,  id. 
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SHERIFF— wn</H((er7. 

4.  evidence  in  action  fur  not  levying-,  &c.,  and  for  false  return  on 

ti  nal  process — fonUnwd. 
defence  —  continued. 

that  plaintiff  had  sustained  no  damage  is — continued. 

goods  exhausted  by  rent  and  expenses,  milla  bona  correct 

return,  id. 
insuflficiency  of  good:?,  id. 

extent  for  (_'rown  del^t.  tested  after  delivery  o[fi.  fa.,  id. 
prior  writs,  /(/. 

plaintiff  may  prove  prior  writs  fraudulent,  id. 
assignment  of  goods,  id. 

plaintiflf  may  prove  fraud,  id. 
bankrui)tcy  of  debtor.  /(/. 
payment  to  landlord,  id. 
private  sale  without  order,  with  debtor's  consent,  irregtdar 

only.  /■'/. 
judgment  void.  id. 

inquisition  as  to  property,  inadmissible,  id. 
where  execution  for  more  than  £20.  goods  to  be  sold  by 
auction.  12'23. 
and  iulvertised  for  three  days,  id. 
except  by  judge's  order,  /(/. 

5.  evidence  in  action  for  extortiou.  id. 

fees  regulated  by  Sheriffs  Act.  1886.  and  rules  thereunder  (s.  1), 

right  of  action  and  penalty  for  breach  of  duty,  id.,  1224. 

action  to  be  brought  witliin  two  years.  1224. 

party  may  maintain  money  had  and  received  against  sheriff. 

■id. 
where  slieriff  not  liable  for  act  of  bailiff,  id. 
when  sheriff  entitled  to  jioundage.  and  his  officer  to  fees,  id. 
only  where  there  lias  been  a  levy,  /(/. 

what  amounts  to  a  levy,  id.. 
officer  cannot  sue  execution  creditor  for  his  fees,  585. 
but  the  sheriff  can  for  out-of-pocket  expenses,  id. 
expense  of  advertisements.  1224. 
oflScer  only  liable  to  penalty  when  nieii^  rea,  id. 
not  for  mere  mistake.  /'/. 

nor  for  excessive  claim,  liable  to  taxation.  1225. 
person  guilty,  alone  liable  to  penalty,  id. 
interpleader  by,  id.     Si'C  Interpleader. 

SHERIFF'S  COURT, 

proceedings  in.  under  Lands  Clauses  Consiilidatioii  Act,  1815,  proved 

by  certified  cojiy,  93. 
evidence  of  determination  of  suit  in.  88',). 

SHERIFF'S  OFFICER,     i^ee  Slieriff. 

return  by.  of  arrest,  not  evidence  of  place  of  arrest,  Ui . 

cannot  sue  execution  creditor  for  fees,  58.'). 

what  amounts  to  arrest  by,  921.  922. 

liability  ef  sheriff  lor  act  of.  list  ct  .sw/.     See  Sherilf. 

declarations  of,  when  aduiissibli^  against  sheriff.  I  185.  llSll. 

Sllll', 

register  of.  jjroof  and  effect  of,  i;!0,  218.     See  He<ii^li  r. 

entries  in  log-book  of.  how  far  admissible^  in  evidence,  60.  61,  l:M. 

merchant,  documents  of,  how  proved,  KiO. 

capture  of,  proved  by  book  at  Tiloyd's.  212. 

what  evidence  to  prove  time  of  sailing  of,  /(/. 

letters  of  captain  o\'  convoy,  evidence  of  facts  stated  therein,  iil. 
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Sllir — rnidiliuit]. 

cxtf-nsion  of  Uiik;  of  sailing  of,  ilocs  iiol  reader  fresh  stamii  iiWLdBary 

(•n  polioy  f>f  iiisiiraiicf,  268. 
proof  of  intorcKt  in,  I'JI.     See  Inxuraurr. 
proof  of  Hfiiwortliincss,  of,  llil.     Sec  Inxurarto;. 
presumption  of  loss  of  missing',  41^8.     See  Jjoxt. 
btrandinj;  of.  what  amounts  to,  412,  41.^.     See  Lox". 
actions  by  and  against  owner  of,  on  contract  of  aflfrciyhtnieut,  4(J^, 

472.     s"ce  Afff  Ighlmeiit. 
delivery  of  jroods  on  hoard,  5.")2. 

mate  f)f.  Incomes  master,  if  master  die  on  voyage,  .")86. 
repairs  of,  liability  for,  id. 

registered  nwnership  prima  f arte  proof,  iil. 

hut  may  be  rebutted,  /*/. 
true  question  is,  "  upon  whose  credit  V  "  work  was  done,  /'/. 
though  order  given  by  registered  inanaLMng  ownc^r,  /'/. 
purchaser   under   void  conveyance  not  liable,  uuless  credit   bo 

given  to  liim,  id. 
part  owner  of,  not  necessarily  partner,  /(/. 
mortgagee,  nut  liable,  id. 
negligent  navigati(.»n  of,  782  (,/  "eq.     See  Negligence. 
what  is  a  ship  within  Merchant  Shipping  Act,  1894. ..78o. 
where  accidentally  .sunk  in  navigable  river,  78(j. 
statutory  provisions  limiting  liability  for  damage  done  by,  7!^7. 
ordered  to  be  built,  wlien  property  in,  is  transferred,  iJ.52,  '.Kui. 
property  passes,  for  some  purposes,  under  unregistered  bill  of  sale, 

9o:;. 
lor  half-l>uilt.  at  time  (jf  conversion,  what  damages  recoverable   in 

trover,  1)8(1. 
shipwright  lias  lien  on,  for  repairs.  '.i8i. 
master  of,  472  rf  seq.     See  Mauler  of  Ship, 

SHIP  BUILDi:i{, 

opinion  of,  admissible  as  to  seaworthiness  of  ship,  17t!,  4o2. 

SHirMKXr, 

of  goods,  how  proved.  428.     See  Insurance. 

SHIP  OWN  Ell, 

cannot  com/nit  barratry.  111. 

actions  by  and  against,  4(j3,  472,  782.     Sec  Affrrighfmeut ;  Neijligence. 

lien  of,  471. 

goods  may  be  landed  so  us  to  jjieserve.  id. 
how  far  a  common  carrier.  472,  OoH. 

stiitutory  exemptions  from,  or  limitation  of,  liability,  474,  787. 
when  exempt  from  responsibility,  by  employment  of  pilot,  784.     Sec 

yegligeiire. 
imjilied  contracts  on  part  of,  47.*). 
jiart  owner  of,  not  necessarily  a  partner,  586. 
liable  for  money  advanced  to  cajitain  for  necessaries,  553. 
when  liable  for  repairs.  ."iSfi.     See  Ship, 
prima  Jarie  owner  of  cargo  on  board.  '.t(i7. 
liability  of,  on  adopting  wrongful  .sale  of  master,  '.»78,  98(1. 

Sill  ITER, 

of  goods,  implied  contracts  on  part  of.  471.     See  Afreighiment. 

SU11M'IN(J  nOl'UMEXTS, 
proof  of,  130. 

SHIP'S  APtTICLES, 

secondary  evidence  of.  in  action  by  seaman  for  wages,  b. 
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SHIPWRI(4HT.     Sue  Ship  Bwibler. 

SHOP  BODK, 

of  tradesmen,  when  admissible,  60. 
stat.  7  J.  1.  c.  12,  id. 

SHOPMAN, 

deceased,  entries  by,  admissible,  GO.     See  Hearmy. 

declaration  of,  when  evidence  against  master,  68,  69.     See  Agent. 

SHORE.     See  Sea  Shore. 

SHORTPIAND  WRITERS'  NOTES, 
order  as  to  costs  of,  304. 

SIGHT.     See  Bill  of  Exchamje. 

bill  i)ayable  at,  payalilo  on  demand,  o.i2. 
after,  when  payable,  361. 

SIGNATURE. 

judicial  notice  taken  of.  of  judges  of  the;  Higli  Court,  82. 
even  thougb  affixed  by  a  stump.  iiJ. 
of  judge  or  registrar  having  jurisdiction  in  l)ankruptey,  id. 
(if  deed,  when  necessary,  138.     See  Deed. 
of  will,  what  sufficient,  1-14-146.     See  Will. 

of  agreement,  what  sufficient  under  Stat,  of  Frauds,  316,  533.     See 
Fraud".  Statute  of. 
under  S.  of  G.  Act,  1893... 533.     See  Sale 
of  Goods. 
by  initials,  sufficient,  317. 
proof  of,  of  arlntrators  to  award,  what  sufficient,  499. 
what  requisite  to  memorandum,  to  bar  Stat,  of  Limitations,  687.     See 

Limitatiotw,  Statutes  of. 
of  agent  or  partner,  not  sufficient  in  action  for  false  representation, 
851. 

SIMPLE  CONTRACT. 

actions  founded  on,  311.     See  Table  op  Contents. 
defences  in,  658  et  xeq.     See  Table  of  Contents. 
debts,  merger  of,  by  specialty,  692. 

rank  of,  in  distrilmtion  of  assets,  1160,  1161. 

SKILL, 

on  questions  of,  collateral  facts  admissible,  84. 
opinion  of  skilled  witnesses,  175.     See  Witness. 
slight  value  of,  176. 

SLANDER.     See  Defamation. 

SLAXDEU  OF  TITLE,  ACTION  FOR, 

nature  of  action,  876. 
statement  must  lie  false,  id. 

madr  maliciously  and  damage  caused  tliereby,  id. 
immateriiil  whethir  words  written  or  sjioken,  id. 
defend;iiit  not  liable  for  bona  fide  statement,  id. 
periixl  of,  limitation  Ih  six  years,  /(/..  879. 

person  claiming  to  be  patentee,  may  be  restrained  from  threatening 
legal  ]iroce(!dings,  by  "  Ihrt^ats  action,"  879. 

wlial  iimounts  to  a  tlmfat  within  section,  id. 

that  it  was  made  bond  jide,  or  on  privileged  occasion,  no  defence. 

plaintiff  must  sliow  no  infringement  by  him,  id. 
proof  of,  and  amount  of  damages,  /(/. 
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SLAMU'lIt  OF  TIl'IiK,  ACTlnN    KOI!  mnUininl. 

wluit  actinn  liy  iiatenU'c  will  l»ar  •'tlireal.s  action,"  871*. 
lu-tioii  fur  (lisparairiii^^  ■>  man's  u'l^odH,  8H0. 

fur  making;  fai.so  statciiniit  relating'  to  tin'  i)laiiitiH'rf  Ijuninoas,  id. 
injunction  may  hv  granted,  /(/. 
costs,  ill. 

ert'uut  of,  lit)8.     Sl'O  Iiixuianvc. 

8MUG(iLIN(i. 

liy  captain  of  sliip.  evidence  of  barratry.  411. 

«OLir[T0K, 

now  name  fur  attorney-at-lu\v,  '}(){). 
service  of  notice  to  pniduce  on,  sufficient,  i  I. 
aitliongii  he  has  since  been  changed,  /(/. 
presumption  of  appointment  of,  1P>. 

admission  of  character  of,  in  action  bj'  Iiim  lor  slander,  ii(!. 
adnii.ssioii  by,  wiien  evidence  against  his  client,  72,  7;!. 

to  prevent  necessity  of  proving  fact  is  evidence  of  that  fact,  id. 
wiiere  witness,  not  usually  ordered  out  of  court,  ir>9. 
privileged  from  disclosing   conlidi  ntial   communioatious.   1G9.     See 
Witiiexi'. 
.so  his  clerk.  /'/. 

wliat  matters  arc  coulidential,  id.  et  t'eq. 
jiroof  that  party  is,  5<)S,  50'J. 
power  of,  to  compromise  or  refer  at  X.  1*.,  2.S0,  2S3. 

liabihty  of.  for  compromising  against  client's  wishes,  283. 
notice  of  dishonour  by,  sufficient,  381. 
employed  to  discover  residence  of  indorser  of  bill,  has  additional  day 

to  give  notice,  .'!83. 
action  on  bill  of,  r)On. 
plaintiff's  proof,  id. 
retainer,  id. 

judge's  order,  defendant's  undertakini;-,  ami   master's  idlo- 

rutur.  proof  of  both  retainer  and  business  done,  id. 
in  case  of  corjioration,  /(/. 
authority  of  managing  partner  of  firm,  i'l. 
consolidated  action.s.  id.,  501. 
after  obtaining  judgment,  has  no  implied  authority  to  take 

interpleader  proceedings,  .")(ll. 
lessee  or  mortgagor  not  usually  directly  liable  to  lessor's  or 

mortgagee's  solicitor,  id. 
may  now  charge  profit  costs  on  mortgage  to  himself,  iil. 
admittance,  certificate,  &c.,  id. 
no  action  by.  in  prison,  id. 

no  person  to  act  as  solicitor,  unless  qualified,  id. 
no  action  for  fees  without  certificate,  5(11. 
solicitor  can  now  practise  in  any  branch  of  the  S.  ( '.,  .'(O-J. 
signed  bill,  special  agreement,  id. 

no  action  till  expiration  of  a  month  from  delivery  of  bill.  /'/. 
all  bills  of.  taxable,  /(/.,  SO:"., 
agency  business  subject  to  taxation,  .'lO-J. 
tru.stees  and  personal  rejiresentativesof,  must  deliver  bill. /(/. 
amount  of  bill  cannot  l>e  recovered  on  account  stated   with- 
out {)ro<)f  of  delivery,  .")03. 
alitei;  on  promissory  note  given  for  the  amount,  id. 

or  cross  claims  agreed  on,  /'/. 
as  to  setting  ott',  7('.">. 
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SOLICITOR— wrtW«Me(/. 

action  on  bill  of — continued. 

signed  bill,  special  agreement — continuad. 

agreement  to  pay  at  certain  rate  formerly  not  conclnsive,  5U:;. 
may  now  be  made  under  33  &  o-i  A',  c.  28.  s.  1,  id,. 

client  not  bound  by  oral  agreement  to  pay  lump 

sum  for  i)ast  costs,  id. 
if  in  writing  signed  by  client,  suflScient,  id. 
action  cannot  be  brought  to  enforce  it  (s.  8),  id. 

»ecm,  as  to  action  for  preventing  work  being 
done,  /(/. 
does  not  now  apply  to  sales,  leases,  &c.,  or  non- 
contentious    business   (44   &   45   Y.   c.    41, 
ss.  2,  9),  /(/.,  504. 
in  respect  of  such  business,  a  written  agree- 
ment may  be  made  and  sued  on,  504. 
signed  by  the  party  repudiating  it,  id. 
delivery  of  the  bill,  how  and  to  whom,  id. 

showing  and  explaining,  not  suflScient,  id. 

not  sufficient  to  show  it  came  to  defendant's  possession,  id. 

unless  a  month  before  action,  id. 
at  office  of  public  company,  sufficient,  id. 
to  line  of  two  joint  contviiotors.  sufficient,  id. 
to  opposite  solicitor,  when  sufficient,  id. 
to  one  of  several  jtersons,  id. 
delivery  of  the  bill,  how  proved,  505. 

indorsement  by  deceased  clerk,  proof  of,  /(/. 
by  post,  proof  of,  385,  id. 
delivery,  at  what  time,  505. 

one  calendar  month  before  issuing  the  writ.  id. 
how  calculated,  ■/(/. 
proof  and  form  of  the  bill.  id. 
by  copy  or  duplicate,  /</. 
notice  to  produce  original  not  necessary,  id, 
not  necessary  to  prove  contents,  id. 
nmst  show  in  wliat  court  business  was  done.  /'/. 
must  sufficiently  indicate  I'ause  and  party  charged,  id. 
mistake  in  date  of  items  immaterial,  if  not  misleading,  iiL 
such  items  recoverable  as  are  sufficiently  described,  5(m;. 
to  be  signed  by  assignee  of  solicitor's  business  and  debts,  id. 
interest   when  allowed   mi   anidunt  of  bill,   /(/.     Sie   Iiderei^l  of 

Money. 
defence,  iil. 

non-delivery  of  bill  must  be  specially  pleaded,  /(/. 
disputed  charges,  iil. 

when  defendant  can  object  to  reasonableness,  id. 

effect  of  delivery  of  former  bill,  507. 

retention  of  bill  for  12  months  prima  facie  evidence  only, 

charges  reasoiiahlc.  /(/. 
verdict  usually  taken  suliject  to  taxation,  iil. 
but  iiUii  III  iff  \u)i  cnfitled  to  taxation,  id. 
master's  ulliicdtar  not  conclusive,  5(17" 
plaintiff  undertaking  tlie  cause  (//((//.s,  a  good  defence,  id. 

or  for  costs  out  of  jxx^ket,  /(/. 
onus  of  ]iroof,  when  any  evidence  that  services  were 
gratuitous.  Id. 
negligence  or  misconduct  of  plaintiff,  /</. 

suing  in  court  that  has  no  Jniisiliction,  iil. 

doing    nseh'ss    work,    through    inadvertence,    &c.,    id., 

508. 
no  defence  unless  sole  cause  of  loss  of  benelit,  508. 
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SOTJCITUJJ— r/-)///j/»»^«/. 

:i(tii)ii  on  liill  itf—roiitiiinf<1. 
ilitViKH' — <iinti  lined. 

nv<^\\\:,t\\cr  or  miBCoinlu^t  of  |)lniiitiir^'"/(////'(^'/. 

nfusing  to  cany  on  suit  wliert-  (U  fciidant  did  not  Hupidy 

money,  no  ditViife,  HOS. 
tliiit    jiliiiiitifl'    li.id    pi  (pared    ducuiiuiit    of    doubtful 

logiility.  no  defcucr,  id. 
tli;it  pluintill  b;id  not  attended  to  busincsB.a  drfence,  /'/. 
want  of  etrliiieatc,  admission,  vV;e.,  id. 

proof  of  biin;,'  solicitor,  •/</.,  M\K 
agency  business,  509. 

usual  agency  terms,  id. 
Statute  of  Ijiniilations,  /</. 

when  it  beiiins  to  run,  /</. 

solicitor  cannot  sue  till  suit  c  iideil.  or  clir-nt  dead,  ('/. 
Kpfun.  in  suits  wln-n-  breaks  occur,  id. 
and  in  niisccllaneous  work.  /</. 
action  against  for  negligence,  id. 

must  be  gross  ignorance  or  negligence,  id. 
instances,  id.,  old. 

when  acting  on  counsel's  opinion  does  not  give  protection,  510. 
investing  client's  money  on  insufficient  mortgage  security,  id. 
liable  for  com]iromisiiiu'  against  wish  of  client.  /'/. 
to  make  good  partiu^r's  defalcations,  id..  .511. 

■iecux,  if  money  be  received  by  partner  qua  trustee,  .")11. 
or  not  professionally,  id. 
new  partner  where  not  liable  for  prior  default,  /-/. 
cannot  stipulate  against  negligence,  where  special    agreement 

under  Attorney's.  &c..  Act,  INTO,  /'/. 
(himages.  /(/. 
defence.  .')\'I. 

Statute  of  Limitations.  /«/. 
town  agent  of  country,  and.lay  client,  no  privity  between.  (jO;>. 
obtaining  money  by  illegally  detaining  deeds,  liable  for  action  for 
money  had  and  received,  til.'), 
even  though  as  solicitor  of  third  person,  id. 
payment  to.  good.  (JUl. 

aliter,  to  his  clerk  or  agent,  ()95. 
as  to  setting  ofi'  bill  of,  without  delivery,  705. 
ten<ler  to,  good,  709. 

when  liable  in  trespass  for  false  imjirisonment,  11:^0. 
liable  in  tresjtass.  for  arri'st  under  i)roeees  wliicli  is  set  aside,  '.Ut!. 
for  directing  execution  of  void  warrant,  /'/. 

for  indorsing  on  writ  direction  to  seize  goods  of  wrong  party.  9."'.7. 
where  writ  set  aside  for  irregularity,  i>I(I. 
when  prineipiil  lial)le  in  tr(\spMss  for  acts  of,  id. 
has  a  general  lieu  on  papers,  9S:!. 

but  not  upon  tile  of  proceedings  in  winding-up.  984. 
only  extends  to  debt  due  uiuler  retainer,  i'So. 
description  of  in  notice  of  action.  1 IKI. 

SOLVENCY, 

action  for  misrepresentation  of,  850.     See  Derrit. 

SOUND, 

meaning  of  term,  in  warranty  of  horse,  190,  191.     See  Jlorxe. 

SLKCIAL  ACCEPTANCE  OF  iULL, 

etfect  of,  :!G'2,  363,  :$64.     See  Acreplanre. 
jireaetitment  in  case  of,  378,  379. 
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SPECIAL  BAILIFF, 

what  is,  1184,  1185. 

SPECIAL  CASE, 

signed  by  counsel  on  both  sides,  evidence  of  facts  therein  stated,  72. 

SPECIAL  CONSTABLE,  1134.     See  Conxtable. 

SPECIAL  CONTRACT, 

where  price  may  be  recovered,  581. 

when  plaintiff  may  recover  value  of  work,  not  according  to,  hi. 

extras  when  recoverable,  id.,  582. 

not  without  production  of  the  original  contract,  582. 
unless  under  a  separate  order,  bh 

SPECIAL  DAMAGE, 

deemed  to  be  in  issue  unless,  expressly  admitted,  75. 
cannot  be  shown  unless  alleged  in  the  statement  of  claim,  8(!. 
must  be  stated  with  certainty,  for  defendant  to  meet,  id. 
aliter.  if  necessary  and  obvious  result  of  breach,  id. 
may  be   giveu   in   evidence   in   respect   of  a    liability  incurred   by 

plaintiff,  4'J2. 
must  be  consequence  of  breach  of  contract  that  might  have  been 

contemplated,  548,  f)4S,  65;!,  G54. 
proof  of,  in  action  for  public  nuisance,  751t,  760. 

disturbance  of  public  highway,  834. 
defamation,  861  et  xeq.     See  Defamation. 
may  be  recovered  in  trover,  wlien,  ;i80. 
in  replevin,  1U89. 

SPECIAL  JURY, 

certificate  for  costs  of,  304. 

must  be  given  on  the  record  immediately  after  venlict,  iil..  305. 

SPECIAL  PROPERTY, 

sufficient  to  maintain  trover,  !t66.     See  Convevsion  of  Good>:. 

SPECIALTY, 

merger  of  simple  contract  debt  by,  692.     See  Merger. 

rent  reserved  by  deed  or  parol  is  of  equal  degree  with,  6',t;j. 

debt  not  suspended  by  giving  bill  or  note,  700. 

but  other  remedy  suspended  during  currency  of  bill,  id. 
action  on,  715  tt  seq.      See  Coreiia/d. 

Statutes  of  Limitations  in  case  of,  719.     See  LimUatiowt,  Statutea  of. 
debt,  in  distribution  of  assets,  now  ranks  with  simidc  contract  debts, 
1161. 

SPEtJll'K '  PERFORMANCE, 

when  decreed  on  oral  contract  for  sale  of  land,  319  et  xeq.  See 
Fraudx,  Staluie  of ;   fori  I'crformaiice. 

in  cases  of  misdescription  of  jirojierty,  326.  Sec  Vendor. 
may  be  refused  although  (lontract  good,  327. 

at  suit  of  principal  against  agf.'iit.  320. 

SPIRITUOUS  LIQUOltS, 

sale  of,  609.     Sec  Illegidily. 

SPRINCi  (iUN. 

liability  of  persons  setting,  790. 


Index.'  1513 

STAr,[,K-Ki:KPi:i{, 

wlien  liable  for  negligeucfi  of  servants,  77iJ. 

1ms  not  ii  particulftr  Vwn  on  liorstH  lor  their  keep,  985. 

unlesM  by  uf^rccniuiit,  /(/. 

reviv'ir  of  lien  uf.  in  Hiidi  (•;ibi'.  '.>88. 

STA(;K  coach    I'linl'lJIKIOlf. 
litible  as  cinnninn  oarricr.  Ciliii. 
wlicri  liable,  in  action  for  nej,'ligcnt  ilriving,  77G.     See  Ne<jl!ginre. 

SrAKKIiOLlHIK. 

notice    to    produce    (luciinicnt    in    liunils   of,  not  suflificnl  tn  let   in 

sccomlary  evidence,  !'•. 
ai'tion  by  vendee  ajjainst  auctioneer  as,  for  deposit,  ?).\\. 

MO  previous  notice;  uecessary,  i<l. 
wlieii  money  paid  to.  it  cannot  be  recovered  from  oiiginal  debtor,  002. 
til  abide  event,  not  jjayable  till  after  event,  /</. 
nidoss  deposited  on  void  wager,  G17,  Gls. 
dep<isit  on  illegal  consideration  witli.  when  recoverable,  fllS. 
not  liable  to  pay  interest  on  .sum  deposited,  ^2?>. 

sta:\ii*, 

unstamped  part  or  copy  of  agreement,  secondary  evidence  of  stamped 
part,  25:i,  '17^T^. 
imless  perhaps  it  bo  dii|)licate,  'JSo. 
jiresumption  of,  on  lost  instrumt'ut,  222. 
Stanii)  Act,  1  Si) I... 221. 

instninient  relating'  to  Crown  property,  bears  same  stamps,  /(/. 
unless  exempted  by  statute,  /'/. 
duty  charged  according  to  le,i;al  effect  of  instrument,  /</.,  22G. 

this  covers  what  is  accessory  to  jjriucipal  object,  /(/. 
conditions  of  sale,  precluding  stamp  objections  now  void,  221. 

so  contract  of  indemnity  against  effect  of  absence  (if  stamp,  hi. 
effect  of  want  of,  222. 

instrument  cannot  be  read  in  evidence,  hi. 

objection  arises  on  any  defence  requiring  instrument  to  be  put 

in  evidence,  hi. 
jienalty  on  registrar,  registering  instrument  not  duly  stamped,  /</. 
semhie  sufficient  if  it  so  appear  on  its  face,  hJ. 
secus.  if  lie  kmiw  stamp  to  be  insufficient,  /(/. 
registration  of  un8tam|i(d  instrument  is  vali(l.  /(/..  246. 
presumption  as  td  dncnment  being  duly  stamped,  222,  22;-}. 
i[iiier>r!  as  to  proof  by  stamped  copy,  223. 
transaction  may  be  ])rove(l  by  other  legal  evidence,  /</. 
if  plaintitf  make  out  his  ease  by  oral  evidence,  defendant  cannot 
defeat  him  by  producing  unstamped  paper.  /'/.,  224. 
unstamped  instrumeni,  when  evidence  for  collateral  purpose,  224. 
to  corroborate  testimony  of  witness  in  actitm  for  bribery,  /</. 
to  establisli  usury,  or  illegal  consideration  of  debt,  /'/. 
or  refresh  memory  of  witness,  176,  177,  iiL 
or  fraud,  224. 
to  j)rove  delivery  up  of  guarautee,  /</. 

act  of  bankruptcy,  /</. 
court  cannot  inspect,  /(/. 
statement  of  account  admissible,  though  unstamped  receipt  at 

foot,  22."). 
jirondssory  note  stamped  as  receipt,  inadmissible  to  |irove  loan,  /</. 

or  an  account  stated,  id. 
effect    of    subsequent    unstamped    agreement    varying    former 
stamped  one,  id. 
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stamps  liow  applied,  number  required,  225. 

provision  of  the  Stanij)  Act,  1891,  respecting,  id.,  22G. 
where  subject-matter  joint,  one  stamp  sufficient,  226. 
as  assignment  of  prize-money  of  several  seamen,  hi. 
as  agreement  to  subscribe  to  a  common  fnnd,  hi. 

of  reference  by  several  underwriters  on  one  policy,  hi. 
or  bond  by  several  oliligors,  id. 
or  joint  agreement  by  three  persons  for  separate  payment 

by  each,  id. 
or  release  by  several  commoners  of  rights,  id. 

of  encroachments  made  by  trespassers  severally,  /(/. 
or  power  of  attorney  from  members  of  club,  id. 
or  conveyance  of  their  interest  by  several  shareholders,  id. 
several  documents  connected  by  reference,  one  stamp  enougli,  id. 
several  contracts  and  one  stamp,  stamp  only  applies  to  contract 
on  which  it  is  impressed,  id. 
if  doubtful  to  which  it  applies,  paper  inadmissible,  227. 
for  self,  and  also  for  self  and  [lartners,  id. 
number  of  words  now  immaterial,  id. 
foreign  instruments,  /(/. 

when  stamp  required  on,  222,  id. 
where  void  for  want  of  foreign,  227. 

may  be  stamped  within  30  days  after  arrival  in  U.  K.   id. 
value,  how  ascertained,  id. 

statement  of,  in  document,  prima  fade  sufficient,  itl. 
when  fixed  rati^  of  exchange,  to  be  taken,  id. 
denoting  stamp,  /(/. 
adjudication  stamp,  hi.,  228. 
proper  denomination  of,  22S. 

stamp  appropriated  to  instrument  not  to  be  used  for  another,  ■/(/. 
instrument  not  duly  stamped  unless  with  appropriate  stamp,  id. 
correction  of  wrong  denomination  on  bill  of  exchange,  240. 
impressed  and  adhesive  stamps,  228. 
adhesive  stamps,  when  allowed,  id. 

postage  stamps  sufficient  up  to  2s.  Gd.,  id. 
how  cancelled,  id. 
time  of  8tamj)ing,  22!t. 

sufficient  if  stamjied  wlien  ])roduccd,  id. 
when  inquiry  admissible  as  to,  /'/. 
penalty  for  stamping,  /*/. 

when  it  may  be  remitted,  id. 
additional  personal  penalty,  in  certain  cases,  21)0. 
stamping  at  the:  trial,  id. 

ujion  jiaymcnt  of  unpaid  duty,  penalty,  and  I/,  document  admis- 
sible, if  it  can  be  stamped  after  execution,  id. 
applies  to  proceedings  before  arbitrator,  id. 
practice  on  trial  in  Chancery  Div.,  id. 
time  and  mode  of  objecting  to,  /(/. 

objection,  patent  or  latent,  to  be  taken  when  iuslrument  tendered, 
id. 
to  be  taken  by  judge,  arbitrator  or  referee,  hi.,  2.S1. 
no  new  trial  in  respect  of  judge's  admission  of  instrument,  2;}  I . 
affidavit,  id. 
agreement,  id. 

what  within  moaning  of  Stamp  Act,  2o2  et  seq. 
first  exemjition — less  value  th:in  5/.,  2:!4. 

instruments  within  liinitatioji  as  to  value,  hi. 
second  exemption — hire  of  servants,  2:!."). 
tliird  exem[)t  ion — sale  of  goods,  2I>5. 
cases  witliin  it,  id. 
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STAMP— m«</H  */«<?. 

agrt'cuicnt — continittd. 

fliiril  (;xcm))tii)ii — Halo  of  fjdotls — conHdiu'd. 

•  ■uses  nut  witliin  it,  236. 
foiirtli  oxomptioii — Hcaincii'a  WiiLfcs,  /</. 
af^ireiiii'iit  fur  II  lease,  2r>6. 
iippniisciiioiil,  'I'M'i. 

extiui)tioii,  wliL're  madt;  for  infoniialioii  of  one  party  only.  /</. 
or  of  executf>r  iVc.  rctjuiiod  to  Ljive  ufiidavit  of  r.stafe,  /</. 
or  for  legacy  or  sueeession  duty,  /</. 
award  'I'il. 

executed  aince  :iOth  Sipt.,  190(1,  uniform  duty  of  lUi*.,  /'(/. 
api)ointm(iit  of  umpire  exempt,  /</. 
ao  opinion  of  counsel,  /'/. 
so  certificate  of  amount  of  verdict,  /</. 
of  land  by  commissioner  of  incloaure  requires  stamp,  iiJ. 
nemhh-,  documenta  umlir  Arbitration  Act,  1889,  exempt,  id. 
biiuii  note,  id. 

bankrujifri  estate,  iustrunients  relating  thereto,  245. 
bill  of  excliangc;,  2'^S. 

payable  on  demand,  /(/. 

adhesive  stamp  on,  'I'.'Al 

when  and  by  whom  it  may  be  affixed,  id. 
of  any  other  kind,  2158. 
exemptions,  id. 
meaning  of  term,  2:59. 
foreign,  adhesive  .stamp  on,  240. 

bond  fide  holder  may  cancel,  id. 
corretttioii  df  wrong  ih'iioniiuation  of  stamp,  /</. 
eftcct  of  want  of,  /(/. 
bill  in  set,  241. 

wlien  one  of  set  only  need  be  stamped,  id. 
when  unstamped,  evidence  of  lost  atamjied  one,  id. 
inland  bill  requires  an  impressed  stamp,  /</. 

is  one  drawn  in  England,  /(/. 
foreign  bill  does  not  require  impressed  .stamp,  id. 
svhat  is,  /(/. 

may  he  i)re8ented  for  ac^ceptance,  tliouuh  unstan)])ed,  id. 
so  may  be  given  in  evidence  for  a  collatiral  purjiose,  /(/. 
what  are  within  Stamp  Act,  1891,  /'/. 

may  be  pavable  on  contingencv,  or  out  of  particular  fund, 

239. 
but  is  not  an  equitable  assignment  of  a  fund,  242. 
instrument  must  be  for  payment  of  a  specified  sum,  /</. 

order  for  jiaxmcnt  of  money  sent  to  payer  and  not  to 
payee  liable  to  no  stamp  duty,  iil. 
but  if  payable  afterdate,  Id.  stamj)  necessary,  /(/. 
stamp  on,  re-issued,  244. 
what  alteration  of,  requires  new  stamp,  /'/. 
what  alterations  are  material,  /(/. 
may  be  made  to  correct  a  mistake,  id. 

in   material  part    after   being    issued,   th<iugii    mado  by   a 
stranger,  24.'>. 
what  is  such  an  issuing  as  makes  an  alteration  fatal,  /</. 
excliange  of  acc(>ptances,  /(/. 

not  till  in  hands  of  person  entitled  to  make  a  claim,  /'/. 
jilaintitl"  must     show    that    alteration     was    mado    before 

negotiation,  /-/. 
not  a  question  for  jury,  on  mere  inspection,  /</. 
alteration  hv  consent  in  bill  drawn  abroad,  /</. 
bill  of  lading,  24(J. 
B. — VOL.  II.  3  F 
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STAMP— '•'„(//;(»«;. 
bill  of  sale,  246. 

want  of  stamp  does  not  invalidatp  registration,  id. 
bond,  id.,  262. 

replevin,  not  now  exempt,  except  in  Ireland.  247. 
charter-party,  id. 

impressed  or  adiiesive,  /(/. 

within  what  time  to  be  affixed,  id. 
cheque,  2o8,  23i»,  248. 
cognovit.  248. 

colonial  government  security,  260,  261. 
company,  statement  of  capital,  248. 
contract  note.  id. 

wliere  different  stocks  in  one  note,  id. 

may  be  adiiesive,  when  \s.  must  be  appropriated,  id. 
conveyance,  249. 

where  several  instruments,  id. 

contract  for  sale  of  equitable  estate,  goodwill,  &c.,  250,  252. 

exemptions,  /(/. 

decisions  on  conveyances,  251,  252. 
copy.  252. 

may  be  adhesive,  in  case  of  copy  of  register  of  births,  &c.,  253. 
copyhold  and  customary  estates,  instruments  relating  thereto,  id. 
cost-book  mines,  transfer  of  shares  in,  254,  275. 
counterpart,  254,  255. 
covenant,  254,  262. 
debenture,  262. 
declaration  of  use  or  trust,  id. 
declaratif)!!,  statutory,  231,  id. 
deed,  254. 

delivery  order,  stamp  duty  on.  abolished.  255. 
duplicate,  id. 
foreign  instrument,  927. 

security,  261. 
lease,  255. 

agreement  for,  256. 

adhesive  stamp  on,  257. 

decisions  on  lease  stamps,  id. 
legacy  receipt,  258,  272. 
letters  of  administration,  258,  269. 
letter  of  allotment,  or  of  renunciation,  258. 
or  power  of  attorney,  259. 
exemptions,  /*/. 

voting  paper,  id.,  260. 

adhesive  stamp  on,  259. 
loan  capital,  260. 
marketalde  security,  id. 

definition,  261. 

on  transfer,  assignment,  &c.,  of,  260,  261. 

when  issued,  262. 

liable  though  in  the  form  of  a  promissory  note,  id. 
unless  only  such,  id, 
memorial,  262. 
mortgage,  id. 

collateral  security,  id. 

equitable,  263. 

on  transfer,  assignment,  &c.,  id. 

re-ccmveyauce,  ndease,  &c.,  id.. 

by  deposit  of  shaue  warrants,  kc.,  id. 

definition  of  mortgage,  /'/. 

decisions  on  mortgage  stamps,  264. 
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STAMP— contmwed. 

mortjrn^'c — rnulhiuPil. 
exiiii|ititmH,  2(1"). 
jpolii-y  iif  insurance,  2<j(i. 
sea  insurance,  20<i. 
(Uliuition.  iil. 
form  of  policy,  "JfJV. 
ilicisions  tiii'iTon,  iil. 
I'lVcct  of  slip,  2GS. 
execute. I  atiroiul,  /</. 
alterationa.  /</. 
life  insurance,  iil. 
fire  and  accident  insurance,  2f!'.). 
defiuitions.  /'/. 
includes  newspaper   notices   purportinp^   to   secure   aijiiinst 

personal  injury,  id. 
insurance  against  employers'   liability   to  woricnian.  wliere 

annual  premium  not  more  liian  1/.,  iil. 
adiii'sive  stamps,  id. 
power  of  attorney,  "259.  26'.(. 
probate.  2tJ'.t. 

atlidavit  for.  now  stamped,  270. 
liow  value  of  property  is  to  be  calculated  for,  id. 
etiect  of  insufficiency  of,  id. 
when  oiijeetion  to  sufficiency  to  be  taken,  id. 
promissory  note,  2:iS.  2:>!). 

meaning  of  term,  23'.*. 
wiiat  is  within  Stamp  Act.  1891. ..242. 

writing  containing  a  promise  to  pay  sura  of  money  only.  id. 
but  letter  undertaking  to  pay  out  of  particular  fund  on 
happening  of  event,  not.  24:>. 
promise  to  pay  must  be  absolute  and  at  all  events,  id. 
eases  decided  under  o")  G.  3,  c.  184,  must  be  read  subject  to 

s.  3:;  (1),  id. 
some  instruments  witliin  terms  of  s.  33  (1),  held  to  be  deben- 
tures, 26."). 

but  not  nidess  they  purport  to  bo  such,  id. 
effect  of  Stamp  .Vet  on  in<lorsement  by  stranger  of,  244,  24.'). 
protest  and  notarial  act,  270. 
proxy,  25'.'. 
receipt,  271. 

detinition  of,  id. 
exemptions,  id. 
adhesive  stamp,  id. 
penalty  for  stamping,  id. 
for  legacy,  272. 
decisions  on,  /(/. 
release,  273. 

scri|)  eertifieate,  2(JS,  273. 
security,  24(J,  247,  2(;2. 

on  transfer  of,  24i),  2G3. 
mark<table,  200,  201. 
foreign,  21!  1. 

colonial  govermcnt,  200,  id. 
on  transfer  of,  2(!0. 
settlement,  973. 

exemption,  274. 
of  policy  of  insurance,  iil. 

of  contingent  and  reversionary  interests  only,  id. 
share  warrant,  and  stock  certiliciite  to  liearer,  id. 
surrender,  27"'- 

3f2 
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^TAWP—mntinued. 

transfer  of  shares  in  cost-book  mine,  27.'). 

stamp  may  be  adhesive,  hi. 
voting  paper,  259. 

adhesive  stamp  on.  hi. 

how  stamped  after  execution,  260. 
warrant  for  goods,  276. 

exemptions.  Id. 

definition,  id. 

stamp  may  be  adhesive,  id. 
warrant  of  attorney,  262.  275. 
not  required  on  contract  of  marriage.  234,  495. 

memorandum  waiving  warranty  in  policy  does  not  require,  268,  429. 
adjustment  on  policy  does  not  require.  448. 
effect  of  giving  bill  on  wrong  stamp  for  goods,  7u\. 
on  carrier's  receipt,  depends  on  value  of  carriage,  not  of  goods,  636. 
acknowledgment  of  debts  requires  no,  2;!4,  668. 
on  probate,  how  far  'prima  facie  evidence  of  assets,  II.IS. 

STATE, 

acts  of  foreign  provable  by  copies,  100. 
matters  of,  privileged  from  disclosure,  17:-^. 

STATE  DOCUMENTS, 
how  proved,  10.5,  106. 

privileged,  not  provable  by  secondary  evidence,  173. 
effect  of,  189,  190. 

declaration  of  war  from  Secretary  of  State's  oiBce,  190. 

articles  of  war,  id. 

STATUTE,     ^ee  Inter  in  etaiion  Acf,\^^^\   rarliament. 

when  non-performance  of  duty  imposed  by,  gives  riglit  of  action,  770, 
771. 

STATUTE  OP  FRAUDS.     See  Frauds,  Statute  of. 
STATUTES  OF  LIMITATIONS.     See  TAmitatiom,  Statutes  of. 

STEVEDORE, 

effect  of  employing,  472. 

STEWARD, 

deceased,  declaration  of.  when  evidence,  56. 

of  manor,  handwriting  of,  to  copy  of  court  rolls,  when  need  not  be 
proved,  1 19. 
minute  of,  admissible  to  contradict  court  roll,  id. 
not  bound  to  jiroduce  deeds  of  employer,  157. 
of  court  baron,  when  liable  in  trespas.s,  9J9. 
of  corporation,  may  give  oral  notice  to  quit,  1019,  1020. 

STOCK.     See  Shares. 

action  on  sales  of,  571  et  xeq.     See  Sharea. 

not  within  the  S.  of  G.  Act,  189.3,  s.  4... 526. 

time  bargains  or  wagering  contracts  for  sah;  of,  void,  577.    See  Sharen. 

not  considered  as  money,  591. 

transfer  of,  may  be  evidence  of  loan,  598. 

not  recoverable  in  action  for  money  had  and  received,  (iOI. 

STOCK  EXCllAN(iE, 

transactions  on,  how  conducted,  572  et  ■■'cq.     See  Shares. 
custom  of.  regulates  bargains  on,  572,  592,  593,  608. 
principal  employing  broker  Iwund  by,  592. 

though  he  did  not  Unow  of  usage,  id. 

except  in  case  of  void  sale  of  bank  shares,  572,  591. 
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si'()(Ki:i;i)Ki:i;. 

iil(.ntit'yiii^' stockhulilcr  In  IJanU,  wiirrant.s  lii.s  iili;iili(y,  lUi,  .1-/'/.  I'Jl. 

STOLEN  (iOOI)S, 

trovor  for,  HGO  <l  ««'/.     Suu  ('unmri'loii  of  Good". 
hiuikcr'a  notos.  projierty  in.  '.KJ3,  WA. 

st()PPA(;k  in  ti.'Ansitu. 

right  of  consignor  not  utfeclcd  by  gcnciiil  lien  of  ciirrier,  Ii8"J. 
nature  of  tlic  riglit.  S.  of  C.  Act.  l.S9;i.  a.  M...'.t88. 

unpaid  .sollir  cntiLled  to,  on  insolvency  of  buyer,  it!. 
iiltbougli  he  liii.s  rfccivc(l  acceptance  of  vendee,  /''. 
wild  is  vendor  witliin  tin'  rnle,  /'/. 

may  stop,  tin  mi;]!  imrcbascr  i)artner  in  vendor's  linn,  i)l. 
where  part  delivery  made.  s.  }.")  (7),  /</.,  !)89. 
how  right  to  be  exercised,  a.  H!  (1).  i'SI). 

to  whom  and  when  notice  to  be  given,  hi. 
notice  ''to  hold  proceeds  of  goods  for  P."  insufficient,  /</. 
carrier,      &c.,     must,    on      notice,    deliver     to    seller. 
s.  4U  (2).  ;,i. 
right  not  aft'ected  by  disposition  by  buyer,  s.  17,  /</. 

except  on  boiu  Jhle  tnmsfer  of  document  of  title  for  valualjlo 
considcratinn.  hi. 
meaning  of  document  of  title,  !).">7,  /'/. 
contract  of  sale  not  rescinded  by  exercise  of  right,  s.  48  (1),  98'.'. 
I)Ut  if  afterwards  seller  re-sell,  good  title  given,  s.  48  (2),  Id. 
continuing  trdn-'itns,  iil. 

Iraiixilw  cuntinucs  from  delivery  to  carrier,  &c.,  till  buyer,  &c..  takes 
delivery  from  liim.  s.  lo  (I),  id. 
and  altliougli  goods  li;ive  arrived  at  intermediate  stage.  tKKi. 
aud  notwithstanding  a  sub-sale,  /(/. 

though  bill  of  lading  is  in  name  of  sub-vendee,  /'/. 
where  goods  rejected  by  buyer,  s.  45  (4),  089. 
mere  demand  by  consignee  will  not  determine,  ititO. 
when  delivered  to  ship  chartered  by  buyer  character  of  possession 
deiiends  on  ciicnmstauccs,  s.  15  (5).  '.tS'.i,  /</. 
is  drtcrmincd  when  buyer  obtains  deliverv  from  carrier,  &c., 

s.  45  (1),  i,l. 
by  delivery  in  buyer's  own  ship,  0!>0. 
even  before  arrival  of  goods  at  destination,  s.  45  (2),  089. 
when  carrier.  &c.,  attorns  to  buyer,  s.  45  (:i),  /'/. 

or  refuses  to  deliver  to  liini.  s.  45  ((!).  9!)0. 
actual  possession  l)y  consignee  unnecessary,  I'Ol. 

sullicient  if  act  done  is  ecjuivalent  to  possession,  id. 
receipt  given  to  vendee  by  siiip's  master,  /'/. 
ctl'ect  of  stoppage  by  unautliorized  person,  902. 
how  defeated  or  divested,  /(/. 

when  by  part  delivery  of  entire  cargo,  s.  45  (7),  08S,  092. 

examples.  992. 
by  assignment  of  bill  of  lading,  or  document  of  title,  081>,  iil. 
must  be  bond  fide,  and  for  valuable  consideration,  /'/. 
fraudulent  assignment  of.  '.i92.  993. 
bv  wav  of  pledge,  will  not  defeat  right,  subject  to  pledu:e. 

"989. '99:!. 
unpaid   vendor  wlien  eutithvl  to  his  pnrcluiso-mouey  from 

sub-\(  lldce,  9!»:!. 
indorsement  as  securitv  for  pre-existing  debt  sufficient,  /-'. 
Stat.  IS  \-  .'.9  Y.  e.  1 1 1"  docs  not  atlect  tin's  right,  ICO.  /,/. 
actual  indorsemi>ut  and|deli\ery  unnecessary.  ".•'.':!. 
by  transfer  to  vendee  for  \aluable  consideration  of  document  of 
title  to  goods.  52  &  .');)  V.  c.  45.  s.  1("...992. 
section  does  not  apply  to  mere  cash  receipt  for  price,  id. 
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STOPPAGE  IN  TRANSITU— ,„nti,niriL 
how  dcfcati^d  or  divested — rimtiniifd. 

by  lodging  delivery  order  with  wharfinger,  993. 

by  indiirsemeut  of  dock  warrant,  id.,  99i. 

by  transfer  in  books  of  wareliouseman,  994. 

by  change  of  mark  ou  goods,  /(/. 

re-delivery  to  vendor  for  re-packing  will  u<  it  revive  right,  id. 

STRANDING. 

what  amounts  to,  in  action  ou  marine  policy,  41".i,  443.     8ee  Loss. 

STEEET. 

local  situation  of,  not  judicially  noticed,  83. 
dedication  of,  to  public,  831.     See  Way. 
owner  of  soil  of,  may  maintain  trespass,  929. 

of  pasturage  at  side  of,  932. 
extent  of  ownership  of  metropolitan  vestries,  etc.,  and  luban  autho- 
rities of,  933. 

STYLE, 

statute  changing  the,  slat.  24  G.  2.  c.  23. ..27. 

how  far  oral  evidence  admissible  to  show  old  style  is  meant  in 
lease,  &c.,  id. 
old  Lady  Day,  now  falls  on  April  7th... 1018. 

and  old  Michaelmas  Day  on  Oct.  12th,  id. 

SUB-AGENT, 

when  privity  between,  and  principal,  GOo,  708. 
when  debt  due  to,  from  agent,  may  be  set  ofif,  708. 

SUB-CONTKACTOE, 

original  contractor  not  liable  for  negligence  of,  7(jtJ. 

SUB-LESSEE.     See  Suh-Tenant. 

SUBPCENA. 

ud  tedificai(dum.  l.')4. 

will  issue  into  any  ])art  of  the  United  Kingdom,  id. 

and  to  compel  attendance  before  arbitrator,  id. 
must  be  personally  terved.  /'/. 
when  to  be  served,  /(/. 

on  remaiiet,  must  be  re-sealed,  and  re-served,  id. 
reasonable  expenses  must  l^e  tendenjd,  id. 

to  what  compensation  and  expenses  witness  is  entitled,  id.,  155. 
absent  witness  may  be  called  on,  155. 
dui'cs  tecum,  156. 

jiniduction  of  instrument  under,  id. 

to  court  only,  /'/. 
must  be  brought,  id. 

wliat  a  valid  excuse  for  not  producing,  iiL 
incrimination  of  party,  /'/. 
professional  contidence,  id,. 

includes  confidential  communication  between  counselor 
solicitor  and  client,  id. 
information  obtained  1)y  client  for  purpose  of  con- 
sulting solicitor,  /(/. 
or  voluntarily  given  solicitor  by  tliird  jierson,  id. 
proof  of  witness  for  brief,  iil.,  157. 
not  necessary  that  litigation  he  eoiitempliitcd,  157. 
information  obtained  by  solicitor,  when  not  privileged. 

transcript  of  shorthand  note  of  evidence,  &c.,  taken 

at  reference,  /(/. 
or  in  open  court,  /(/. 
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SUUrCENA— rr./i^'/<H/ //. 
(IwcH  tecum     nmHiiiiid. 

what  11  Vfilid  ixi-UHi'  I'ur  ud  pruduiiiiL' — rniiliiiind. 
j)ri)fcHrtiniial  confiilunce — continued. 

client's  title  deeds,  IT)?.     Sec  Tltl(;  Deal'. 

solicitor  must  produce  doeumontH  clicti)  miiHt,  id. 
communieationrf  rolatiii;^  to  trust  raattera,  /'/. 
as  to  mortgage  deeds,  11  &  If)  V.  c.  11,  l.'tH. 
assertion  by  solicitor,  document  privileged,  conclusive,  id. 
person  producing  instrument  need  not  be  sworn,  id. 

if  sworn  by  mistake,  not  lialili-  tu  eross-examinntion.  /'/. 
if  production  excused,  secondary  evidence  admissible,  /''. 

unless  it  1)6  excused  on  the  grouml  of  public  policy,  17::. 
not  issued  for  production  of  affidavit  or  record,  from  central  office 
without  order,  l.")!». 
or  of  banker's  books,  121!,  id. 
opinion  of  counsel  given  non-professionally  not  privileged  from 
]iroduction,  171. 

SUBR()(;AriON. 

of  insurer  to  rights  of  assured  on  payment  of  loss,  449(?,  458.  See  Lots. 

SUBSTITUTED  BILL, 

notice  of  dishonour  of,  ;i82. 

SUB-TEXAXT, 

cannot  maintain  action  fir  money  paid,  vihen  goods  are  seized  and 
sold  by  superior  landlord,  591. 
aliter,  if  lie  redeem  his  goods  with  his  own  money,  id.,  oOG,  597. 
damages  recoverable  by  lessee  against,  741. 

when  costs  of  action  for  lireacli  of  covenant  brought  against 
lessee  rec^overable.  /■/. 
covenrmt  to  repair  by,  effect  of,  id. 
goods  of,  not  protect(Hl  from  distress.  '.•(•5. 
notice  to  quit  to,  by  lessor,  inoperative,  lOlili. 

relief  may  be  given  to  when  superior  lease  forfeited,   lUo5.      See 
Conveyancing,  Ac.  Ad,  1892. 

SUFFERANCK, 

wliarf,  for  landing  goods  from  ship,  retaining  lien.  471. 
way  by,  proof  of,  8:i5.     Sec  Way. 

tenant  by,  liable  in  action  for  use  and  occupation.  33G. 
liable  to  be  ejected  without  notice,  1010. 

SUICIDF. 

effect  of  clause  avoiding  policy  on  life,  45;{,  455.     See  In.<nran'e. 

SUMMARY  JURISDICTION,  COURTS  OF, 

proof  of  service  of  summons,  &c.,  of,  by  statutory  declaration,  117. 
copy  of  depositions  before,  how  obtainable,  118.  88:!. 

SUNDAY, 

service  of  notice  to  produce  on,  etlVct  of.  12. 
falling  on  particular  day  of  month,  noticeil  judicially,  82. 
bill  due  on,  to  be  jiresented  on  previous  day,  :>(>1,  378. 
to  be  cxcluiled  in  calculating  time  for  notice  of  dishonour.  .^S:!. 
contracts  made  on,  when  illegal.  (i70.     Sei'  IlletjaHlij. 
Observance  Act,  lt;77,  usually  called  the   Lord's  Day  Act,  2;i  C.  2, 
c.  7,  id. 

SUNSTROKE, 

is  not  wcidiut  within  policy  of  insurance  against  accidents,  151. 
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SUPERIOR  COURTS, 

judicial  notice  of  seals  of,  79. 
so  of  their  existence,  81. 
and  course  of  proceeding,  82. 
of  signature  of  judges  of,  81. 
and  privileges  of  their  officers,  82. 

SUPPORT  OF  T.AND, 

action  for  disturbance  of,  S12. 

right  of  soil  to  lateral,  while  in  natural  state,  /(/. 
but  only  of  adjacent  land,  vl. 
contra,  where  house,  &c.,  erected  on  it.  812. 

unless  laud  would  have  sunk,  if  house  not  there,  id. 

subsidence  caused   by  drainage  of  subterranean  water  not 

actionable,  /</. 

.-•erMs.  where  caused  by  pumping  water  and  silt,  81o. 

and  right  may  be  acquired  by  grant,  express  or  implied, 

or  presumed  from  20  years'  enjoyment,  /'/. 
but  not  in  respect  of  increased  weight,  /(/. 
until  la^jse  of  20  years  from  increase,  id. 
as  to  bed  of  pitch  extending  under  plaintiffs  land,  id. 
house  has  no  right  to  supi»ort  from  adjoining  buildings,  id. 
injury  caused  to,  by  negligent  removal  of  them,  id. 
right  of  support  to,  may  be  acquired  by  grant,  39.  /''. 
20  years'  enjoyment  is  sufficient,  81o. 

but  must  iiave  been  enjoyed  as  of  right.  /(/. 
is  within  Prescription  Act.  /*/. 
right  to  support  of  surface  by  subjacent  strata.  814. 

prima  facie  right  is  of  common  right,  and  not  mere  case- 
ment, id. 
owner  of  buildings  may  sue  if  their  weight  did  not  cause 
injury,  /'/. 
or  they  have  used  right  of  support  for  20  years,  id. 

even   though   mine  owner    would    otherwise   have 
right  to  let  down  surface,  id. 
unless  neither  party  knew  of  excavation  under 
building,  id. 
rights  of  respective  owners  is  quesi  ion  of  construction,  id. 
what  may  be  taken  under  reservation  of  mines.  &c.,  /(/. 
reservation  of  right  to  let  down  surface  must  be  express, 

■id. 
mere  reser\ation  of  minerals  does  not  cany  right  to  let  down 
surface,  id,. 
nor  docs  liberty  to  enter  and  carry  away  minerals,  making 
oi.>ni]ionsation,  id. 
in  casi:  of  sale  to  railway  company,  81,"). 

under  8  &  9  V.  c.  20,  railway  does  not  acquire  rights  of 

ordinary  purchaser,  id. 
where  minerals  and  land  bought  tog(  tlicr.  Id. 
slalemeiit  of  claim  need  ]iot  allege  right  to  surport,  id. 
damages,  injunction,  id. 

damages  limited  to  what  have  accrued  at   time  of  assess- 
ment, id. 
for  restoration  of  liighwav  wrongfully  let   down.   id. 
81(;. 
injunction,  wlicre  there  is  probabilily  of  damage.  8U!. 

SUECllAROE. 

of  common,  proof  of,  821. 
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SUIIKTY.     So.'  liH.mmlri: 

liow   far  iliity  of  princiinil  cieditnr  in  c I iwclf ).-><■  :ill   inalcrial   oironiii- 

HtnnccH  fo,  \K\. 
iliscli;iri_'iil  by  tiim-  jiiNciior  rrloasi;  lu  ]>rinc,ii)iil  dcljlor,  \X\. 

iinlesH  li^^'hts  u,i:iiiiiHf  Miinty  arf  oxprcsKly  irsciMd,  /</..  IKf).  7<i_'. 
nut  ili.srliaigcJ,  h\  discluirgo  in  bankruptcy,  A;c.,  to  priiicipiil  ilebtor. 

7(i:(. 
iiftion  for  money  paid  by,  r)9:{.     See  Mowy  Paid,  Action  for. 
contribntion  by  oo-auicties.  51)1. 
ri^lit  of,  to  defend  action,  ."i'.m;. 
what  damages  lecovcrablo.  /(/. 

SUIKtEON. 

declaiatious  of,  aa  to  tinK-  of  child's  birth,  when  admissible,  .").">. 
not  privileged  from  disclosing  contidentiul  communications,  172. 
action  on  bill  of.  ."iTJ. 

certificate  from  Examiners  of  Apothecaries'  Co.  recjuired,  id. 
plaintirt"  must  prove  registration  nndcr  Medical  Act,  1858,  id. 
coj)y  of  register  purporting  to  be  duly  printed  and  published, 
is  evidence  of  registration,  /'/..  ."ii:!. 
jiresnmption  of  jjlaintiff's  continuance  on  register,  id. 
druggist  prescribing  must  >ii(>w  registration,  id. 
under  registrati.jn  after  ^lay  lilst.  1 887,  right  to  practice  medicine, 
surgery,  and  midwifery.  /'/. 
and  to  recover  fees,  /'/. 
^r<dieal  Act.  1880,  does  not  affect  persons  then  registered,  /'/. 
proof  of  qualilication.  iil. 

want  of,  must  be  specially  pleaded,  /(/. 
identity  presumed,  id. 

ri'gistration  must  be  before  services.  &c.,  rendered,  iil. 
registered  persons  only  to  practise  according  to  tluir  ipialilica- 
tioiis,  /</..  .")li. 
unless  registered  on  or  after  June  1st,  1887.  ..514. 
Act  applies  to  all  actions  for  professional  service  of,  iiL 

except  certain  fijreign  doctors,  i<l. 
authority  of  railway  oflicer  to  employ,  for  passenger  injured.  /</. 
defence.  /(/. 

that  defendant  has  received  no  benefit  in  consetiuence  of 
plaintiff's  want  of  skill,  /'/. 
dentists  inu^t  now  be  rcgistereil,  514. 

and  midwives  after  April  1st,  l!)l(t,  iil. 
veterinary,  must  be  registered,  or  hold  certificate.  /'/. 

SUllltKNDKK, 

possession  of  lease  by  lessor,  with  seals  cut  off',  no  presumption  of 

surrender  in  writing.  41. 
and  admittance  to  copyholds,  proof  of,  12(i. 

by  manor  books,  i'l.,  lilo. 
out  of  court  must  be  stamped,  TJO,  "Joo. 
so  copies  of.  made  in  court.  25o. 
of  term  of  years,  stamp  on,  27."). 
by  operation  of  law,  iu  accepting  new  tenant.  31)7,  ao8. 

what  amounts  to,  id. 
of  term,  when  presumed.  lOd'i.  lOOo.     See  Keiorery  of  Lmid. 

under  stat.  S  &  '.I  \\  c.  1 12...  lOICI.  10(11. 
docs  not  prejudice  previons  sale  of  lixtnres.  '.M\',K 

nor  inesnc!  term,  !(i(i5. 
voluntary  liquidation  of  company  r(ini\alent  to.  IM!'.). 
of  copyhold  to  usi^  of  will,  no  longer  necessary,  lO.^G. 

SUllVKY. 

of  manor,  when  admissilile.  5(i.  .M.  l;ti!.  ll»7. 
of  Church  and  Crown  lands,  admissible.  197. 
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SURVEYOR, 

of  corporation,  admission  of,  evidence  against  them,  69. 
certificate  of,  that  work  is  approved  by  him,  when  condition  prece- 
dent to  right  of  builder  to  recover,  58o. 
need  not  be  in  writing,  id. 
what  remuneration  entitled  to,  588. 
of  highways  not  liable  for  nonfeasance,  770. 
secus,  as  to  misfeasance,  id. 

SURVIVORSHIP. 

presumptions  respecting,  41.  42.     See  Presumption. 

SUSPENSION, 

of  cause  of  action  by  acceptance  of  bill,  &c.,  700.     See  I'ayiuent. 

SUSPICION, 

arrest  upon,  by  private  person,  922. 

by  constable,  when  legal,  lliJo. 

SYMBOLICAT.  DELIVERY  OF  GOODS, 

what  amounts  to,  552. 


TAILOR. 

has  lien  on  cloth  given  to  him  to  be  made  up,  984. 

TAVERN.     See  Alehouse. 

TAX, 

landlord's  property,  tenant  may  deduct  from  rent,  34;!,  108(3. 
when  to  be  deducted,  343. 
to  what  amount,  id. 
must  have  been  actually  paid,  id. 
tenant  paying,  in  effect  pays  so  much  rent,  id. 
covenant  to  pay.  what  it  includes.  742  et  seq.     See  Covenant. 

TAXATION, 

of  solicitor's  bill  not  conclusive,  507. 

TELEGRAM, 

as  to  production  of  private,  by  postmaster  general.  174. 

suiScient  memorandum  within  Stat,  of  Frauds,  318.  5:54. 

sender  not  liable  for  mistake  in,  by  telegrapli  clerk,  id. 

correspondence  by  telegraphic  code,  524. 

by  "telegraphic  authority,"  signature  of  agent  by,  effect  of.  22. 

cheque  may  be  countermanded  by,  Add.  40(;. 

transmission  of,  not  analogous  to  consignment  of  goods  by  carrier,  ()29. 

when  action  lies  against  railway  company  for  sending  libellous,  1094. 

sending  libel  by,  may  avoid  privilege,  867. 

TENANCY, 

fact  of  occupation  may  be  proved  by  oral  evidence,  though  there  bo 
a  lease  in  writing,  2. 
(diter,  the  terms  of  the  holding,  or  under  a  particular  person,  id. 
holding  over  and  payment  of  rent,  conclusive  evidence  of,  339. 
proof  of,  in  action  for  use  and  occupation,  336.     See  Use  and  Occu- 
pation. 
injury  to  reversion.  7.">9.  760.     Sec  Nnisanee. 
excessive  distress.  S92. 

recovery  of  land  by  landlord.  10(19  cl  seq.     See 
llerovenj  of  Land. 
when  to  be  taken  to  begin,  1016.     See  Notice  to  Quit. 
when  created  between  mortgagor  and  mortgagee,  1057,  1058. 
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when  lialjli^  in  uau  itiid  occujiiitiou,  3:53.     Seu  Use  and  0<ntpali>iii. 
in  iif-ticn  for  waste,  /Ml.     See   Wnsle. 

for  injury  to  freehold  and  deBtruotion  of  cvideucu  of  tillo,  '.H.t, 
'.'•\G.     Sec  Nui'^itiici'. 
cannot  disimtr  landlord'.s  title.  :VA3,  itl)!),  lOOG. 
unless  he  has  attorned  liy  mistake,  331. 

but  may  show  that  title  has  expired,  310,  1005. 
pre.suinption  of  acceptance  of,  by  litndlord,  338. 
liability  <if.  for  rent,  thnuj,'h  premi.ses  burnt  down,  338. 
nut  liable  i\)r  mi  iiu'ij  Jill  id.  where  guodsuf  sub-tenant  are  seized  and 

sdld  by  snpiTior  landlord,  591.     See  Suh-Tennnl. 
wiiun  he  may  recover  rent  paid  to  wrong  landlord,  CA'l. 
when  liable  for  double  value. 750 e/  xeq.   See  Double  Vulue,  A'liuafor. 

rent.  75'J.     See  Dnuble  L'eid,  Artlonfor. 
holding  over,  may  maintain  trespass,  928. 

for  years,  possession  by,  is  actual  seisin  of  owner  of  inheritance,  W.il. 
removal  of  erectinns  by  agricultural.  3i7. 
outgoing,  right  of.  to  be  jiaid  fur  fallows,  &c.,  348. 

not  prejudiced  by  Agricultural  Holdings  Act,  1900... 
349. 
entitled  to  waygoing  crop,  may  bring  or  resist  trespass,  928. 
what  fixtures  he  may  remove,  970. 
when  right  must  be  exercised.  069,  id. 
incoming,  custom  for.  to  pay  value  of  fallows,  &c.,  348. 
if  no  incoming  tcuiant,  landlord  to  pay,  id. 
j)rimd  facie,  contract  is  with  landlord,  /'/. 
mere   fact  of    entering    does    not    make    him   liable   for 
tillages,  /(/. 
weekly,  when  an  unnecessary  defendant  in  ejectment,  1031. 

TENANT  AT  AVfl/L. 

by  sufferance,  liable  in  action  for  use  and  occupation.  336. 
trespass  by,  931. 

against,  by  lessor,  i(J. 
cannot  be  ejected  without  will  being  determined,  1009.    See  liccoiery 

of  Land. 
action  for  recovery  of  land  against,  when  barred  by  the  Stat,  of 

Limitations,  1066. 

TENANT  Vium  YEAH  '!'()  YEAH. 

what  constitutes,  lOlo  et  xeq.     See  llerovenj  if  Land. 
tenancy  of,  how  determined.  I0I4.     See  Sotice  to  Quit. 

TEN.^N  r  IN  COMMON.     See  Joint  Tenant. 

cannot  sue  jointly  in  debt  for  double  value,  where  there  has  been  no 

joint  demise,  750. 
where  party  entitled  to  a  wall  is,  931. 
when  trespass  lies  against,  936. 

for  destroying  a  wall,  id. 
for  actual  expulsion,  id. 
non-joinder  of  co-tenant  in  trespass  is  only  ground  fur  reduction  of 

damages.  941. 
joinder  of.  in  action  for  the  recovery  of  land.  1000. 
action  for  recovery  of  land  from  co-tenant  b\-,  1006.     St'i'  Uerovery  of 

Land. 
|tossession  of  nne.  nut  possession  of  the  others.  1066. 
trover,  when  maintainable  by  one  against  another,  978.     See  Conver- 

xion  of  Goadx. 
cannot  avow  as  bailiff'  of  his  co-tenant  without  his  authoritv.  1086. 

1087. 
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TENAXT  IX  TxVIL, 

possession  adverso  to,  runs  on  iigainst  remaindermen,  lt)5"J,  lUtJi. 

when  entry  barred,  l()6i,  1077. 

bar  to,  wlien  bar  to  estate  tail  or  remainders,  1068,  1077. 

TENANT  FVR  AUTRE  VIE. 

lioldinu'  over  without  consent  is  a  trespasser.  1*32. 

TENDER, 

of  conveyance,  on  sale  of  real  property,  vendee's  duty  to  make,  330. 
so  in  sale  of  stock,  shares,  &c..  578,  580. 

.->■('«(.«,  by  custom  of  Stock  Exchange,  in  case  of  shares,  580. 
of  goods  to  purclmser,  by  vendor,  537.     See  Sole  of  Goods. 
of  money  need  not  be  proved  in  action  for  not  delivering  goods,  5ir). 
proof  of  tender  of  tlic  fare,  unnecessary  in  action  against  carrier  for 

refusing  to  carry,  636. 
a  defence  in  contract.  708. 

only  applicable  where  there  has  been  no  breacli,  id. 
by  whom  it  must  be  made,  709. 

by  agent,  good,  /(/. 
to  whom  it  must  be  made,  hL 

to  clerk  in  the  habit  of  receiving  money,  good,  /''. 
to  solicitor  on  record,  or  person  at  his  oflSce,  /'J, 
to  person  appiaring  to  conduct  phiintiffs  business,  iil. 
to  servant  at  plaintift''s  house.  /</. 
to  one  of  several  partners,  id. 
as  to  company  under  (Companies  Act.  1802,  id. 
to  what  amount,  id. 

of  part  of  entire  debt,  inoperative,  id. 
where  more  than  the  amount  is  tendered,  /(/. 

of  too  much,  and  requiring  cliange,  not  good,  /</.,  710. 
wlicre  tliere  are  several  demands.  710. 
to  one  of  several  jiartners.  for  joint  and  several  debt,  id. 
to  creditor's  solicitor,  need  ncit  include  costs,  id. 
in  wliat  kind  of  money,  id. 
Coinage  Act,  1870.  /*/. 

gold,  silver  and  bronze  to  wliat  amount.  /'/. 
coiiiiige  of  certain  branch  colonial  mints,  good,  /'/. 
coins   coined  in    foreign   country  may  by  proclamation 
be  made  legal  tender,  711. 
Bank  of  l-'ngland  notes  uood,  for  sum  (diovc  i)l.,  id. 
provincial  notes,  or  ciieque,  good,  unless  objected  to,  id. 
the  money  must  be  actually  jJroduced.  /'/. 

unless  creditor  dispense  with  production,  id. 

what  amounts  to  waiver  of  i)roduction,  id.,  712. 
money  olt'ered  by  htter  and  declined  by  letter,  711. 
must  be  unconditional,  712. 

must  be  evidence  of  unqualified  offer,  id. 
offer  of  payment  as  balance  due,  is  not  suflieient,  id. 
may  be  made  under  protest,  id. 
effect  of  demand  of  receipt,  witii  tender,  id. 
whether  coiulitioual  or  not.  a  question  for  the  jury,  713. 
or  forjudge,  wliere  legal  ellect  of  letter,  &c.,  arises,  id. 
'  prier  or  snl)se<[uenl  demand  and  refusal,  /(/. 

plain!  iff  may  re|)ly  sniisiquent  demand  and  refusal,  iil. 
ilemand  nin.st  be  ])y  person  antlioiised  to  receive,  id. 
subsequent  adojilinn  of  unautlioiised  demand  not  sufficient, 

demand  by  letter,  not  sufficient  subsequent  demand.  /'/. 
without  acceptance,  after  the  day,  no  bar  to  action  on  bond,  751. 
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TEXDKR— conhnueJ. 

filter  ttiidcr  of  ront,  jjlniiitifl'  may  wuiv<'  trospasH,  and  hiic  for  (Xcoh- 

«ivc  (lihitri'SH,  8'J4. 
C'ttVct  nf  t.nd.  r  ..f  nut,  9(10,  1088.     S.'e  lUeyal  DiMrex-. 
Ill'  ;imoiiilB.  iiiiil  (lis(;!;iinicr  in  action  <if  tr<s|):i8H,  911. 
of  mono  y,  wiuMi  nnnwissary  in  cusc  of  lion,  It.SU. 
of  rent  to  pnvont  forfeiture  for  non-paynicnt,  lo:;i,  lOSf). 
of  rent  or  amends  in  action  of  r<iiievin,  108S. 

tender  Ix'fore  distress  inakcrt  titkinj;;  unlawful.  /-/. 
after  dislress,  makes  detention  unlawful,  iti. 
after  inipoundiu-',  loo  late.  id. 

wliat  is  siillieiint  imiionndini.',  /'/. 
liut  sale  after  tender  of  rent  and  costs  bofon-  tJie  cxjiiration  of 

i\w.  live  days,  tliough  after  impoundintr.  \vroni.'ful.  ///. 
to  bailiii;  whetiier  good.  lOSil. 

to  liis  deputy,  bud,  /</. 
to  landlord,  or  his  bailift"  nuiking  the  distress,  i,'ood.  /'/. 
of  relit,  without  exjjen.ses.  when  good,  /'/. 
ofanu'Hds  by  railway  comijaiiy.  11  IS. 

by  per.'ious  actinj;  under  statutory  or  jfublic  duty,  IKil. 
ettect  of  giving  no  opportunity  for  tender,  ifL 

TENTERDEN'S  (LORD)  ACTS.     See  Table  op  Statutes. 

TERM, 

beginning  and  end  of.  noticed  judicially.  82. 

proof  of  determination   of,  in   action   for  double   value,  750.      See 

Douhh-  Viilw,  Action  for. 
of  years,  .surrender  of.  when  presumed,  lOOl^.     See  llfi-on-nj  nf  Land. 

TERMINI, 

proof  of,  in  action  for  disturbance  of  way,  82('>. 

TERRIER, 

ancient  proof  of.  102. 

must  come  fmm  ])roper  repository,  id. 

what  is  proper  repository  of  ecclesiastical  terriers,  /</. 

TESTATOR, 

judgment  against,  binds  liis  representatives,  192. 
docdaratitm  of.  when  admissible,  145. 
incapacity  of,  from  infancy  or  coverture,  10.51. 

idiotcy  or  insanity,  iil. 
revocation  of  will  by.  lor>2  itxcq.     See  Will. 
goods  of,  cannot  be  taken  in  execution  against  executor,  1188. 

THIEF. 

wliether  money  had  and  received  lies  against,  before  conviction,  KIT. 
or  trover.  9G1. 

Tiiii.'i)  I'Airrv, 

against  whimi  defendant   claims  contribution  or  indemnity  may  lie 

brought  in,  2iS9. 
co-def(!iulant  in  same  jiosition  as.  21)0. 
(jiiestion  of  liability  of,  how  tried,  id. 
costs  of,  or  occasioned  by,  in  dipcretion  of  judge,  299.  .'IdO. 
discretion,  how  exercised,  /(/. 
not  affected  by  the  County  Courts  Act,  1888,  /(/. 

THREATS  ACTION',  S79.     See  Slaudu  of  Tillt.  Acllun  for. 
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TICKET, 

eft'ect  of  carrier's  specifying  terms  to  consignor  of  goods,  G32.     See 

Carrier. 
to    passenger,     652,    653.      See 
Carrier. 
terms  on,  delivered  to  depositor  of  goods  in  cloak  room,  655. 

TIMBEll.     See  T/ws. 

agreement  for  purchaso  of,  needs  uo  stamp,  2:>6. 

when  an  interest  in  land  witliin  the  Statute  of  Frauds,  VA'.\. 

TIME, 

oral  evidence  to  explain,  how  far  admissible.  27.     See  Style 

of  gestation,  presumption  as  to,  42. 

difference  of,  of  places  judicially  noticed,  82. 

when  of  the  essence  of  contract  in  sale  of  realty,  323.     See  Vendor. 

of  goods,   542.     See   Sale   of 

Goods. 
of  stock  or  shares,  579. 
giving  to  principal,  discharges  surety,  404,  484. 

unless  rights  against  surety  are  reserved,  484. 
liow  reckoned  after  delivery  of  solicitor's  bill,  505. 
when  goods  sold  on  credit,  ."i70. 
under  Statutes  of  Limitations.  077. 
for  renewal  of  writ  of  summons,  678. 
for  selling  distress.  8!  17. 
for  notice  of  action.  1145. 
for  registration  of  bill  of  sale,  1195,  1197. 
enlargement  of.  for  making  award,  498. 
bargains  on  Stock  Exchange,  how  far  void,  577. 
of  day  for  making  distress,  901.     See  Illegal  Distreaa. 

demand  of  rent  to  create  forfeiture,  1026,  1027. 

TIPPLING  ACT  (stat.  24  G.  2,  c.  40),  669.     See  llle(jality. 

TITHES, 

payment  of  by  parishioner,  evidence  against  him  of  plaintifTs  title 

to  living,  66. 
decree  for  payment  in  kind,  evidence  against  modm,  200. 
are  within  stat.  3  &  4  W.  4.  c.  27...  1071. 
tithe  owner  not  prevented  from  recovering  under  s.  2,  id. 
annual  payment  to  lay  proprietor  in  lieu  of,  is  within  ss.  1,  2,  id. 

TITLE, 

of  statute,  now  forms  part  of  law,  105. 

of  landlord,  cannot  be  disputed  by  tenant,  333,  340,  1006,  1085. 
proof  of,  in  action  by  vendor  against  vendee  of  real  property,  320 
et  seq.     See  Vendur. 
of  plaintiff  in  action  for  use  and  occupation,  333  et  f^eq.     See 
Use  and  Occupation. 
nuisance,  759  et  seq.     See  Nuisance. 
disturbance  of  common,  822  et  seq. 
See  Ciimmon. 
warranty  of.  on  s;de  of  cliattels,  487.     S(!o  ]\'arraidy. 
document  of,  under  S.  of  (i.  Act.,  1S93  and  l^'actors  Act,  1889.. .521,  957. 
to  shares,  how  proved,  573,  579,  1()!)8,  1090,  1100,  1118.     See  Shares. 
money  paid  under  mistake  of,  may  be  recovered  back,  612. 
lip  land  cannot  be  tried  in  action  fur  money  paid  on  a  distress,  615. 
proof  of,  of  ])laintiff  audd(;f(!ndaiit,  as  assignees,  in  cuvenaiit,  724  et  seq. 
(if  plaintilf  in  action  for  mesne  jiroiits,  945.    See  Misiw,  I'mfils. 
of  plaintilf  in  ejectment,  998  el  seq.      See  liecovenj  «/  Land. 
of  executors  and  administrators,  1150.     See  Executor, 
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hroadi  of  rovenant  fur.  71."i  <l  xr-q.     Sec  Gdrfuatil, 

lessor  iii;iy  :ai«!  lessee  fnr  iiiiylliiii^  done  to  destroy  evidence  of,  ;il<;. 

slander  of,  H7S.     Sec  Shmdrr  „/  Tlth-. 

riTI-K  1)KK])S. 

Iiarty  to  suit,  (Src,  not  Ixmnd  to  ]irodMce  his,  l.")?. 

if  he  swt-ar  that  they  relate  solely  tn  his  (iwn  tide,  and   not  to 
ease  of  the  other  party,  157. 
liiit  nut  that  they  dn  not  iin]Kach  his  own  case,  il. 
what  daniai:-es  recovenible  iji  tmver  for.  *JSO. 
vendnr  of  iin  estate  has  an  etiuitable  lien  on,  for  unpaid  pnrchase- 

muney,  'JS7. 
when  possessien  of,  adverse  to  owner  of  land,  997. 

"TO  AKKiVi:.' 

goods  in  a  particular  ship,  ineaiiinu  of  words,  ."ilO. 
"expected,"  statement  that  ship  is,  meaning  of  words,  470. 

TOLLS, 

proved  by  reputation,  48. 

by  old  deed  of  ctjmpusition.  50. 
by  old  taWe  of  tolls,  5:!. 
judgments  in  questions  of,  evidence  between  third  persons,  192. 
books  of  corporation  inadmissible  to  jDrove  their  right  to,  217. 
illegal,  recoverable  in  action  for  money  had  and  received,  Gi4. 
railway  ecuupanies  have  lien  and  i)ower  of  sale  for,  984. 

to  what  lien,  &c.,  extends,  id _ 
when  mortgagee  of,  can  recover  in  ejectment,  10.")9. 

TOMBSTONE, 

inscriptions  on.  admissible  in  pedigree  cases,  45. 

TONNAGE, 

statement  of,  in  charter-party,  imt  a  warranty,  404. 

TORT, 

waiver  of,  550,  til 6. 

l»y  corporations,  1094  ct  seq.     See  Corporation. 

TRADE, 

oral  evidence  to  explain  usagts  of,  when  admissible,  21   et  seq.     See 

Oral  Eridcnce. 
covenant  as  to,  carried  on,  on  premises,  7:i:{.     See  Coveimid. 
in  restraint  of,  671.     See  Ille(jality. 

TUADK  OU  BUSINESS,     i^ea  Covenant. 

'i'UAt>K,  liOAUl)  OF.     iico  Board  of  Trade. 

TRADE    DISl'UTES    ACT,    1906,   6   E.   7.   c.  47.      See  Cun»pirary; 
Nuisance ;  Seduction ;  and  Table  of  Statutes. 

TRADE  MARK, 

fffvct  of,  as  a  warranty  of  quality,  50  &  ."il  V.  c.  2S,  s.  17...4SS. 

TRADE  UNION.     See  Cnn^pirary. 

registered,  not   liable    for   tort  committed    in  furtherance  of  tra<le 
dispute,  S92,  lOllL 

TRATNEK, 

has  lien  (Ml  horse  fur  tiaiiiiiiL;',  OS.'i. 

TIJANSI'Ki;. 

of  stock,  proved  by  bank  books.  212. 

ti'stimony  of  l)roker8  not  enough.  /(/. 
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of  bonds,  markotablo  securities  and  mortgages,  stamp  duty  on,  2G0, 

263,  265. 
of  shares,  where  assent  of  directors  necessary  for,  579. 
of  debt,  by  arrangement  between  three  parties,  where  money  had  and 

received  will  lie,  019.     See  Money  luul  (ind  received,  Action  for. 
of  shares  in  joint  stock  company,  1099,  1118,  1119. 

must  be  registered,  id. 

if  under  Cos.  Act,  1862,  Table  A.,  need  not  be  under  seal,  1U99. 

secus,  under  Cos.  01.  Consol.  Act,  18i5...111S. 

efiect  of  entry  on  register,  &c.,  under  forced,  1119,  1120. 

to  infant,  llO:!,  1108. 

when  directors  may  refuse  to  register,  1 106. 

TRANSFEREE  OF  SHARES.     See  Shares. 

liable  to  indemnify  transferor  against  calls  if  he  do  not   register 
transfer  of  shares,  574. 

TREES, 

right  to,  between  tenant  for  life  and  remainderman,  346,  347. 

sold,  and  if  carried  away,  value  may  be  recov<'red,  550. 

excepted  in  lease,  trespass  lies  by  lessor  for  cutting  down,  931. 

cut  down  by  stranger,  during  lease,  lessor  may  have  trover  for,  969. 

property  of,  in  landlord,  935. 

cutting  down,  presumptive  evidence  of  right  to  soil,  id. 

growing  on  confines,  presumption  as  to  ownership  of,  id. 

roots  and  boughs  of,  do  not  acquire  right  by  encroaching,  772, 
1072. 
action  lies  for  damage  liy,  762. 
may  be  lopped  ofi"  witliout  notice.  772. 
liability  for  damage  to  cattle  when  poisonous.  762. 

TRESPASS, 

judgment  in,  a  bar  to  trover  for  the  same  taking.  194. 
which  party  is  to  begin  in,  285,  286. 
waiver  of,  in  action  for  wrongful  distress,  894. 
does  not  lie  for  execution  of  irregidar  distress,  896,  897. 
lies  for  taking  goods  privileged  from  distress,  903. 
for  as.sault  and  biittery,  913.     See  Assault. 
for  false  imprisonment,  917.     See  False  Impri'^onment. 
to  persouiil  property,  action  for,  924. 
what  possession  is  suiBcient,  id. 

any,  sufficient  against  person  with  no  title,  id. 
mere  wrong-doer  cannot  set  y\\^jus  teitii,  id. 
property  is  sufficient  without  possession,  925. 
administrator's  title  relates  hack,  id. 
of  lord  of  manor  in  estray  or  wreck  before  seizure,  /(/. 
of  vendee  to  whom  property  has  passed,  id. 
pos.session  of  gratuitous  bailee,  id. 

auctioneer  selling  fixtures  attached  to  freehold  lias  not,  id. 
lessor's   possession   of  timber   wnmgfully  cut   and   carried 
away  during  term,  id. 
fixtures,  id.     See  Fixtures. 
does  not  in  general  lie  for  animuls  ferx  naturse,  id. 

when    killed    by  trespasser,  they   become   property  of 
owner  of  land,  id. 
action  will  lie  for  l)eating  plaintift"s  horse  or  dog,  926, 
as  to  possession  when  two  appanntly  iiilpossession,  /(/. 
evidence  to  connect  defendant  with  the  lresj)ass,  relation,  id. 
party  not  liable  for  aet  of  stranger,  776,  iil. 
act  done  by  defendant's  direction,  92(1. 
trespass  lies  though  injury  unintentional,  if  negligent,  id. 
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lo  poi'B'tiiiil  propert}',  action  fnr — ritiitiiiinil. 

evidtiiicc  to  connect  detbndiint  with  tin;  tresj)aaH,  rehition  — '(»«- 
tiiiKed. 
to  make  (Icfemlant  liahli;  by  icliitiou,  act  muat  bo  lirut  done 

for  his  lieriilit,  !i2(j,  '.)77. 
uxi'Ciition   creditor    not    lialjle    by    accepting    interpleader 

isHiie,  92t!. 
trespass  lies  against  corporation  for  act  of  ugent,  id, 
damau'cs,  1)2U. 

wiiere  goods  taken  in  a  place  out  of  tlie  jurisdiction,  /(/. 
under  legal  process  wrongfully  issued.  /'/. 
colour  of  a  judgment.  'J27. 
for  illegal  distress.  !)U8.     See  IlUynl  Di^lrc^s. 
for  destroying  picture  wliere  picture  u  lil>el,  !»2t!.  Wll. 
repayment  <if  prucceds,  after  action,  efVict  of.  /</. 
vendor  retaking  goods  sold  by  him  liable  for  fidl  i)rice,  ul. 
arising,'  after  interpleader  order  not  reco\  cralde,  iil. 
assignee  of  goods  seizing  prematurely.  Id. 
jury  may  give  extra  dama;;es  in  nature  of  interest,  /(/. 
defence,  /'/. 

any  justification  must  be  s])ccial]y  pleaded,  id. 
evidenci'  under  not  guilty  by  statute,  757,  7.5S,  id. 
justification  for  killing  plaintiff's  dog,  927. 
to  land,  action  for,  1J2S. 

evidence  of  possession.  /(/. 

plaintifi'  must  have  actual  or  constructive  possession,  id. 
any,  suflicii-nt  against  wrong-doer,  /(/. 
as  to  possession  obtainid  by  trespass,  /'/. 
person  occupying  imder  pamj  licincc,  id. 

exercising  possessory  right.s  over  foreshore,  id. 
overseers  inclosing  waste  without  consent  of  lord,  id. 
tenant  holding  over,  or  outgoing,  /(/. 
possession  by  servant,  is  possession  of  master,  id. 
lodger  ftuinot  maintain  trespass,  /(/. 

commissioners  of  sewers,  &c.,  have  not  such  a  possession,  /</. 
person  making  erection  on  close  ))y  owner's  permission,  id., 

929. 
auctioneer  entering  into  possession  to  sell  tixturcs  cannot 

maintain,  929. 
possession  under  new  lease  not  suflBcient  before  entry,  id. 
nor  as  servant,  /'/. 

nor  of  key  of  chapel,  with  occasional  licence  to  preach,  id. 
owner  of  freehold  of  ciiapel  aisle,  &c.,  of  church,  id. 
owner  of  .soil  of  street  or  maiket  may  have  trespass,  id. 
owner  of  reserved  mines,  9;!U. 

lord  of  manor  may  have,  against  owner  of  cattle-gate,  /(/. 
property  or  interest  in  soil  not  necessary  for,  /'/. 
owner  of  herbage,  vesture,  &c.,  may  have  trespass,  id. 
so  of  a  crop,  umlerwood,  free  warren,  &c.,  id. 
of  a  several  Ushery,  /'/. 
of  mines  under  copyliold  land.  id. 
but  right  must  be  exclusive.  /(/. 
so  mere  casement  insutH(;ient.  iil. 
possession  must  be  iniinediate,  id. 

therefore  tn^spass  does  not  lie  before  entry  bj-  heir,  id. 
nor  by  bargainee,  devisee  or  surrenderee,  id..  9.31. 
reversioner,  after  expiration  of  life  estate,  930. 
lessee  for  years,  or  assignee  of  term,  id. 
mortgagee  by  demise  for  years,  /'/. 
parson  befort'  induction,  id. 
R. —  vol..  U.  .'j  (t 
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to  laud,  action  for — conlinued. 

evidence  of  possession — coutiiiued. 

possession  must  be  immediate — continiied. 

mortgagor  may  maintain  trespass  in  his  own  name,  9o0. 

lessor,  after  determination  of  estate  at  will,  may  have 

trespass  before  entry,  /(/. 

semble.  both  lessor  and  lessee  at  will  may  have  it, 

id. 

lessor  may  have  trespass  against   lessee  at  will  who 

commits  voluntary  waste,  9:!  1 . 
trespass  for  injury  to  trees  excepted  from  lease,  id. 
possession  at  time  of  trespass  sufficient,  id. 
reversioner  cannot  ol)tain  injunction,  where  no  injury 
to  reversion,  ■/(/. 
possession  by  relation,  id. 

sufficient  to  maintain  trespass  in  certain  cases,  id. 
of  heir  or  assignee  of  lease,  /'/. 

guardians.  &c.,  holding  over  are  trespassers  by  stat.  G 
A.,  c.  72.. .932. 
evidence  of  ownership  of  roads,  wastes,  rivers,  walls,  &c.,  id. 

soil  of  highway  presumed  to  belong  to  adjoining  owner, 
usque  ad  medi um  filum,  id. 
even  though  close  conveyed,  is  set  out  on  plan,  id. 
rule  same  whatever  be  tenure  of  laud,  id. 
presumption  does  not  apply  to  land  not  yet  dedicated,  id. 
nor  where  contrary  intention  appears,  id. 
waste  land  by  highway,  same  presumption  applies,  id. 
but  may  be  weakened  or  rebutted,  id. 
presumption  of  waste  contiguous  to  a  common,  id. 
ownership  of  lord  of  manor,  when  presumed,  id. 
as  to  road  throusili  common  land  set  out  under  Inclosuro 
Act,  id.  9:!:;. 
surface  only,  of  street  in  Loudon,  vested  in  metropolitan 
borough,  9i3o. 
and  for  so  long  only  as  it  remains  a  street,  id. 
so,  of  street  imder  Fublic  Health  Act,  1875,  s.  149,  id. 
jtasturage  at  side  of  street  vests  in  local  board,  id. 

but  not  the  sub-soil.  id. 
as  to  wires  across  or  under  street,  id. 
vesting  limited  to  area  of  user,  /(/. 
fresh  rivers  belong  to  owners  of  land  adjacent,  id. 
grant  presumably  includes  half  soil  of  rivers,  id. 

but  this  may  be  reVmtted,  /</. 
ownership  of  land  on  l>oth  sides,  evidence  of  ownership  of 

whole  river.  934. 
dilference  between  ownership  of  walls  and  banks,  /(/. 
ownership  of  party  .-walls,  /</. 
projierty  in  bridge  built  on  anotlier's  land,  id. 
presumptive  ownership  of  liedges  and  ditches,  id.,  935. 
where  roots  of  trees  extend  into  another's  land,  935. 
property  in  trees  and  bushes,  /'/. 
acts  of  ownership,  id. 

by  documentary  assertions  of  right,  53,  id. 
cutting  down  or  jilanting  trees,  evidence  of  riglit  to  soil,  935. 
peranilmlation  by  Imd,  evidence  of  limits  of  manor,  id. 
acts  of  tenants  may  be  evidence  against  reversioiiers,  id. 
user  of  minerals  how  far  evidence  of  ownership  of  surface,  id. 
situation  of  tlic  premises,  id. 

close  should  be  described  with  reasonable  certainty,  id.,  93t!. 
but  amendment  allowed  at  N.  i'.,  291,  93(;. 
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to  land,  sictioii  fur — riinCuuiol. 

evidt'Uic  of  trcsi);iH.-j  committed  by  defendant,  'SM. 
liindlord  excludiiif,'  tenant,  hi. 
Ijlaciiif^  tilings  aj,'aiu.st  i)laiiitiff't)  wall.  /'/. 
whoutiii;:  into  or  over  i)luiiitift"'H  land,  /'/. 
currying  minerals  tlirouL'li  a  lnnn(d  nnder  plaintitt'sland. /'/. 
liiB  against  tinant  in  cnmmon,  when,  liltG. 
trespasser  by  previons  command  or  subsequent  assmt,  /</. 
married  woman  can  bi',  to  extent  nf  separate  estate,  id. 
infant  cannot  be.  /(/. 
of  servant,  master  when  liable  for,  77i,  775,  /</. 
of  Solicitor,  principal  liable  for.  !H!(j. 
of  surveyor,  whether  highway  board  liable  for,  'JliV. 
of  oliicials  of  a  government  department,  id. 
owner  of  animals,  when  liable  for  tiieir  ircspas.ses,  /(/. 
not  liable  in  case  of  animals /e/c-e  wduix,  id. 
trespass,  nb  initio,  id. 

where  party  abuses  an  authority  in  law,  (''/. 
but  not  by  mere  nonfeasance,  id. 
nor  by  abuse  of  an  authority  in  fact,  /'/. 
abuse  of  distress  does  not  now  make  distrainor  trespasser 
lib  initio,  t)38. 
aliter,  in  case  of  illegal  distress,  id. 
illegal  execution  of  process  by  sheriflF,  iil. 
when  abuse  to  be  rei)lied  specially,  id. 
damages,  injunction,  declaration,  /'/. 

assessed  down  to  time  of  assessment    wlicn  cause  of  action 

continuing,  295.  '.V.VJ. 
jury  may  consiiler  the  defendant's  conduct,  9:!8. 

and  also  his  intention,  /'/. 
measure  of  damages  for  permanent  injury,  '.iiJO. 
in  trespass  for  Itreakiiig  coal  mine.  /'/. 
what  circumstances  defendant  may  show  in  mitigation,  id.. 
recovery  against    a  co-trespasser,  not  joined,  must  be 
specially  pleaded.  /'/. 
injunction   granted   to   restrain   defendant   from  laying  or 

keeping  pipes  under  highway,  id. 
declaration  granted  that  defendant  committed  trespass,  id. 
defence,  'Jilt. 

not  guilty  by  statute,  iil. 

tlenying  property  or  pi)Sscssion.  id. 

what  may  be  jiroved  thereunder,  id. 
title  in  the  defendant,  id. 

issue  lies  on  defendant,  id. 

riglit  of   landlord  to   take   possession    not  aftectcd   by 

justice's  warrant  under  1  &  2  V.  c.  74,  iil. 
defendant  authorized  by  co-tenant  of  plaintiff",  id. 
declarations  of  owner  after  tresi)a8s,  are  not  evidence'  for 
the  defendant  of  his  authority,  id. 
co-tenancy  witli  plaintiff,  /(/. 

no  defence  if  trespass  of  co-tenant  amounts  to  ouster,  id. 
tenant  in  common  not  liable  to  co-tenant   for  taking 

whole  produce  of  land,  /(/. 
tiiat  plaintill" is  tenant  in  common  with  another, evidence 
in  reiluction  of  damages  only,  !)H. 
disclaimer  and  tender  of  amends,  21  .T.  1,  c.  1(!,  a.  i),,.id. 

trespass  must  be  involuntary,  /(/. 
justilication,  iil. 

sutticient  to  prove  justilication  of  trespass  alone,  /'/. 
by  sheriff'  under  process,  id. 

3  ci  '_' 
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to  land,  action  for — continiicd. 
defence — ronfiiinpil. 

justiticiitioii — rcnitiinit'fl. 

railway  autliorized  to  take,  or  appropriate  and  use,  land 
under  highway,  must  tirst  pay  compensation,  941. 
right  of  way,  id.,  1)42.     See  Way. 

of  common,  942,  94o.     See  Common. 
licence,  943. 

express  or  implied,  /»'. 

is  revocable  in  its  nature,  id.,  944. 

unless  given  for  valuable  consideration,  and  partly 

performed,  944. 
or  coupled  with  grant  or  interest,  id. 
reasonable  notice  of  revocation  requisite,  id. 
no  imjilied  licence  to  enter  plain tifl''8  house  and  take 

goods  sold  by  him,  id. 
employment  of  auctioneer  to  sell,  not  irrevocable  licence 

to  enter  on  premises,  /'/. 
licence  to  enter  premises  and  seizegoods,  not  assignable,/*?, 
when  acquiescence  by  plaintift"  is  no  defence,  id. 
by  servant,  wife,  or  daughter,  when  sufficient,  id.,  945. 
what  included  in,  94.'i. 

abuse  of  licence,  making  licensee  trespasser  ah  iniiiu, 
must  be  replied,  id. 
Statute  of  Ijimitations,  id. 

statute  runs  from  discovery,  where  fraudulent  conceal- 
ment, (>81,  id. 
onus  of  showing  when  minerals  were  wrongfully  ab- 
stracted, lies  on  defendant,  945. 
for  mesne  profits,  action  of,  id. 
plaintift*'s  j^roofs,  /(/. 

acticin  may  be  joined  witli  action  for  recovery  of  land,  id. 
plaintiff's  title,  /(/. 

on  judgment  in  prior  ejectment,  is  from  date  of  writ  only,  id. 
but  not  eonciusive.  unless  replied,  id.,  94(i. 
nor  is  a  county  court  order  for  giving  up  jiossession, 
though  complied  with,  94G. 
sccu^,  where  judgment  in  ejectment,  /(/. 
tenant  served  with  writ  for  recovery  of  land,  bound  to  give 
notice  to  landlord,  iil. 
plaintiff's  re-entry,  iil. 

quaere  ?  wliether  judgment  not  p(  r  »  sufficient,  id. 
entry  has  relation  to  first  accruer  of  title,  /('. 
defendant's  posst^ssion,  /(/. 

duration  of.  must  be  jiroved,  /'/. 

action  lies  against  lessee  where  under-tenant  holds  over,  id., 
947. 
tliough  against  the  will  of  the  IcHsee,  947. 
no  defence  that  defendant  entered  as  agent,  id. 
judgment,  wliether  evidence  of  time  of  possession,  ■/(/. 
damages,  /'/. 

plaintiff"  must  prove  value  of  the  mesne  iirofits,  /'/. 
jury  not,  eniiiined  to  mere  icnt  of  premises,  id. 
liniitali(jn  as  to  damages.  /(/. 
plaiiitill'  may  recover  costs   of   action  for  recovery  of  the 

land.  /(/. 
and  ])rofits  prior  to  time  stated  in  wiit,  id. 
ground  icnt  and  outgoings  to  be  deducted,  iil. 
(leterioration  of  premises  may  be  recovered,  if  laiil,  id. 
Statute  of  Limitations,  945,  /'/. 
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TKIAL, 

evidonre  of  day  uf.  '.'>. 

puttiiij;  (id",  1)11  iil)si  lice  of  witness,  I. ').">. 

lorui  of  iiflidiivil  in  supimrt  of  uiiiiliuatina  to  postpone,  Vl'l^. 
coureo  of  ovidenft;  at,  L'TU.     See  I'lnrtirr  at  Tiinl. 
ill  j^ciierul  liy  jud;^o  witlimit  Jury,  iil. 
may  !«•  by  jud^'C  witli  jury  or  iiBsossors,  /'/. 
or  oflicial  referee  witli  or  williont  assessors,  iil, 
adjournment  of,  2'.»4. 

'J'llOVElk.     Seo  Conveixion  »}'  (looilt. 

'ritliCK  ACTS  (1  &  -1  \\.  4,  c.  :!7;  T.O  &  f)!  V.  c.  4fi), 

value  of  goods  sold  within,  cannot  Ijo  sot  oft'  in  aetion  for  wages,  7o5. 

TIUI.ST. 

declanition  of,  stamp  on,  t'\\. 

devises  in,  effect  of,  in  giving  a  legal  estate,  10(11, 1002.    See  Pneorenj 

of  Liinil. 
])resumptiou  of  surrender  in  cuho  of  deeds  in,  1002.  loO:!. 
express,  meaning  of,  1077. 
not  to  Ije  entered  on  register  (jf  shareholders  of  company,  1090.  llll>. 

TRUSTEK, 

admiBsions  by,  (iG,  67.     See  Admisxion--'. 

cestui  que  trust,  when  evidence  against,  (!7. 
firms  of  solicitors,  not  liable  for  moneys  received  by  member  ^ua.  oil. 
right  of,  liolding  sliares,  to  indemnity  by  cestui  q.t.,  574,  TiitH. 
when  liable  for  money  bad  and  received,  (iO(j. 

Statutes  of   l.imitation.s,  when  l>ar  to  claim  against,  (JSO,  724,  1068, 
1077. 
fistui  que  trwt  is  not  tenant  at  will  to,  witiiin,  1  ()(!(!. 
devise  by.  of  trust  estates  is  inoperative,  1061. 
public,  wiun  liable  in  action  for  nuisance,  7(Jit.     See  Nuiiioire. 
liolding  over  without  consent,  a  trespasser,  9:!2. 
when  he  takes  a  legal  estate,  and  to  wliat  extent,  lOol,  lo02.     See 
llicovcry  (if  Ldiiil, 

TRUTH, 

of  alleged  defamation,  evidence  of,  S7o.     See  Difamdlion. 


UMPIRE, 

appointiutmt  of,  does  not  require  stamp,  2'M. 

proof  of,  491). 
on  race,  decision  of,  conclusive,  i!02. 

jurisdiction  of,  does  not  arise  till  race  run.  /«^.  flO;!. 

UNDERLEASE, 

no  breach  of  covenant  not  to  assign,  transfer,  or  set  over,  ~?>\. 
iih'tcr,  of  covenant  not  to  "sot,  let,  or  assign  over,"  id. 

UN1)K1M,ESSEK.     See  Suh-Teiwnt. 

UXDKlt-SHKUlFF, 

notice  to  sherirt'to  produce  document  given  to,  9. 

admissions  by,  ilHfi. 

liability  of.  on  death  of  sheriff",  1 187.  1220. 

UNDERSTANDING, 

incompetency  of  witness  from  defective,  162.     See  llV/n-xx. 
(!ompetent,  necessary  for  making  will,  10.11. 

UNDER-TENANT.     S.e  Sub-Trwu,!. 
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UNDERWOOD, 

agreement  for  sale  of  growing,  when  exempt  from  stamp,  235,  236. 
owner  of,  may  maintain  trespass,  930. 
property  of,  is  in  tenant,  93.5. 

UNDERWEITEli, 

opinion  of,  when  evidence,  178. 

representations   to   first,   admissible   in   actions   against   subsequent 
writers,  449/,-. 

UNFOEESEEN  ACCIDENT, 

preventing  completion  of  contract,  effect  of,  340,  4G1,  462,  .589,  606. 

UNITY  OF  POSSESSION, 

defeats  or  suspends  right  to  light,  819,  820. 
of  common,  825. 
of  way,  8oG. 

UNIVERSITY, 

books  of,  evidence  of  degrees  conferred,  852. 

of  Cambridge,  some  powers  of  Charter  of,  repealed,  919. 

USAGE, 

collateral  tact,  when  admissible  to  prove,  84. 

of  trade,  when  oral  evidence  of,  admissible,  21  ef  seq..  422.     See  Oral 
Evidence. 
evidence  necessary  to  support,  23,  24. 
eifect  of,  when  proved,  24. 
meaning  of  the  term,  /'/. 

regarded  in  cnnstniclion  of  policies  "f  marine  insurance,  422. 
tiiat  underwriters  should  not  be  liable  for  jettison,  may 

be  good,  449gr. 
that  credit  taken  between  broker  and  underwriter,  is 
equivalent  to  payment,  449Z.,  695. 
that  month's  warning  or  month's  wages  may  be  given  to  domestic 

servant,  516. 
of  Stock  Exchange,  572  et  seq.     See  Sha  res. 
admissible  to  prove  general  lien,  982. 

USE  AND  OCCUPATION,  ACTION  FOR, 
grounded  on  11  G.  2,  c.  19... 333. 
debt  for,  lies  at  commuii  law,  id. 
plaintiffs  title,  /</. 

where  defendant  cannot  impeach  it,  id. 
if  he  have  come  in  under  plaintiff,  id. 
or  acknowledged  liis  title,  id. 
suflBcient  if  plaintiff  have  right  in  equity  to  receive  rent,  id. 
if  rent  paid  to  joint  agent,  tenants  in  common  may  join,  ■/(/.,  334. 
mortgagee  or  assignee  may  recover  rent  after  mortgage,  &c.,  3.34. 
nssisnee  of  parol  lease  may  sue,  id. 

plaintiff  cannot  in  general  dispute  title  if  he  have  received  actual 
possession,  id. 
ulifer,  if  lie  have  attoined  by  mistake,  id. 
estoppel  must  be  mutual,  id. 
how  proved  in  general,  .■i34. 

niitice   to   produce  receipts  for  rent,  or   notice   of  distress 
should  be  given  by  plaintiff,  id. 
effect  of  decree  in  ( 'hancery  foi-  payment  of  rent,  /(/.,  335. 
where  it  ajijwars  defendant  liolds  under  unstamped  agreement, 

oral  evidence  inadmissible,  /</. 
sufficient,  altliough  demise  for  whole  of  lessor's  term,  id. 
liability  of  assiiince  of  tenancy  from  year  to  year  to  assignee  of 
reversion,  335. 
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USE  AND  OCCUPATION— ^v<H/7V(./^J. 
jilaiiitiff 's  title  -iiiiiliiniiil. 

niairied    women    iiiiiy  sue    iiloin'.  for    itiits    tn    wliicli  tlicy  are 

S(|iftratcly  ciititlod.  3:!;"). 
in  oasL"  of  death  of  losaor  on  or  before  rent  day.  /'</ .  liltG.     See 
Apjiorliiiiimenf  Arfx. 
defendant's  offU|iati<)n,  '.V.'A't. 

tiiiaiit  who  ha«  not  cntorcd,  not  lialiie,  ///. 
mdcss  tliero  lie  an  nctiiMl  demise-.  /«/. 
constructive  occupation  Hiiflicient.  /</. 

hut  not  after  t(nnnt  has  ceased  to  occupy,  if  no  demisf.  /(/. 
aseiirnie  of  reversion  cannot  sue,  when,  iil. 
adverse  occupation  insufficient,  /'/. 

tenancy  at  suffi  ranee  is  sufficient,  iil. 
lessee  permittint,'-  third  party  to  occui)y,  h'alde,  A/.,  P,?,7. 
where  premises  in  possession  of  under-tenant,  l{37. 
tenant  quitting''  before  (U^termination  of  term  is  lialile.  id. 
so  after  insuflScient  notice  to  quit.  id. 

though  landlord  has  put  up  hill  in  house,  id. 
but  acceptance  by  hindlord  of  new  tenant,  with  the  assent  of 

tenant,  is  a  surrender,  id. 
so  acceptance  of  key  l)y  landlord  is  a  surrender.  /'/. 
other  acts  which  amount  to  a  surrender.  /</.,  "iSS. 
change  of  l,ady  Day  to  JMichaeimas  tenancy,  /''. 
tenant  liable  tluju^h  premises  burnt  dow'ii.  :!:1S. 
unless  tliere  be  a  special  aureemcnt,  iil. 

no  defence  liiat  landlord  insured,  but  liad  not  reinstated,  /«/. 
assignee  of  yearly  tenant,  for  benefit  cif  creditors,  liable  unless  he 

repudiate,  /'/. 
action  did  not  lie  against  husband  for  occupatiou  of  wife  dum 

sola,  ill. 
executor  not  liable  fur  occupation  of  co-executor,  iil. 

nor  joint  lessee  w'here  tlie  otiier  holds  over,  /(/. 
where  agreement  is  by  two,  entry  of  one  is  sufficient,  /(/. 
tenant   holding   over  and  paying   rent,  conclusive  evidence  of 
tenancy,  3:^9. 
on  terms  of  expired  lease,  unless  contrary  appears,  id. 
so  executor  of  tenant  from  year  to  year  holding  over.  id. 
but  payment  for  one  quarter  before  quitting,  only  evidence 
of  tenancy  jim  Uudo,  id. 
lies  at  suit  of  corporation,  109:1. 

80  against  corporation,  occujiying  under  parol  demise,  id. 
but  not  where  corporation  has  quitted,  id. 
under  contract  for  sale,  which  ultimately  goes  off,  sufficient,  33!). 

(ililer.  if  from  defective  title.  /*/. 
where   agreement   that  rent  should  be  paid,  only  after  repairs 

done.  /(/. 
does  not  lie,  wlicro  agreement  for  Icasi',  which  cannot  be  granted 

for  want  of  title,  id. 
assignee  of  building  agreement  not  liable  after  assignment  by 

him.  id.,  o4U. 
co-director  of  company  cannot  be  sued  on  implied  contract,  340. 
tenant  occupying  alone,  not  liable  to  co-tenants,  /(/. 
under  mining  lease,  id. 

use  of  fishery,  or  enjoyment  of  sporting,  id. 

wiieii  intended  user  prevented  by  unforeseen  accident,  id.     Soo 
UiiJ'ori  XII  n  Accidint. 
damages,  id. 

rent  in  general,  measure  of.  though  lease  void.  /./, 

where  no  express  agreemeiit,  or  terms  of  agreement  have 
been  departed  from,  /(/. 
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USE  AND  OCCUPATION,  ACTION  VO'R—ronUimeil . 
damages — covfiviinl. 
defence.  'MO. 

plaintiff's  title  expired,  /</. 
in  case  of  sequestration,  id. 

of  forfeiture,  id..  Ml. 
payment  of  rent  to  person  really  entitled,  'Ml. 
mere  claim  of  rent  l)y  a  stranger  no  defence,  id. 
defendant's  occupation  determined.  /''. 
by  agreement,  i<L 
by  acceptance  of  key,  id. 

delivery  of  key  to  plaintift''s  servant  insufficient,  id. 
by  assignment  of  tenancy  by  deed,  id. 
eviction,  effect  of,  /(/.     8ee  Eviction. 
defendant  treated  by  plaintiff  as  trespasser,  842. 

in  this  case  landlord  cannot  recover  in  this  action,  id. 
by  plaintiff  bringing  action  for  recovery  of  land.  id. 
Ijy  sujierior  landlord  suing  to  enforce  forfeiture,  /'/. 
no  lieneficial  occupation,  id. 

furnished  house  must  be  reasonably  fit  for  occupation,  id. 
](ut  not  that  it  shall  remain  so,  id. 
if  infested  with  vermin,  a  defence,  id. 
so  if  drainage  defective.  /'/. 
similar   condition  in  some  cases   under  515  &  .M  Y.  c.   70, 

S.  75.  id. 
notwithstanding  contrary  agreement,  /''. 
tenant  may  sue  for  damages  thereunder,  id. 
tenant  liable  to  pay  rent  though  house  destroyed,  id. 
payment,  34:1. 

to  lessor  before  notice  of  assignment,  good  if  rent  due.  /(/. 

alitcr,  if  not  due.  id. 
of  landlord's  property  tax  l)y  tenant,  is  payable  of  so  much 

rent,  id.     See  Tax. 
or  of  poor  rates  under  sfat.  H2  &  H:'  V.  c.  41,  s.  1,  /('. 
in  other  cases  defence  is  set-oft",  id. 
Statute  of  limitations,  id. 
illegality,  /*/. 

premises  let  for  immoral  or  blasphemous  purposes,  id.,  ;]4:?. 
assignment  of  lease  of  pnmiises  used  as  brothel,  1548. 
distress.  /(/. 

no  defence  if  goods  distrained  sold  for  less  than  rent  due,  id. 
defence  that  landlord  retains  distress  though  insuliicient,  vV?. 

USEll, 

of  easement,  evidence  of  title,  lit), 
need  not  be  shown  in  evidence  of  niiutntion.  51. 
of  support,  enjoyed  openly,  for  20  years,  gives  right.  8i:'>. 
of  jight  to  light  and  air,  eft'ect  of,  SIO.     See  Lightx. 
of  common,  how  i>roved,  S21:.     See  ('(imman. 
of  way.  no  evidence  of  dedication  againt  the  Crown,  S:!". 
unless  uninterrupted  for  4U  or  50  years,  id. 
effect  of,  for  20  or  40  years,  82S,  888.     See  W<iy. 

USURY, 

all  existing  laws  against,  repealed  l)y  I  r  &  18  Y.  c  90...G2<1 
relief  against   unconscionable   baruains,   'JdO.   <!0].   /(/.     See   Money 
Lendrr>>  Ad,  Id(n). 

VALUATION.     See  A'pi^rdinimevt. 

of  damages,  when  condition  precotlent  fo  action,  '117. 
of  dilai)idations  cannot  be  re-opeued.  'M\). 
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valuj:, 

a;,'recmint6  within  tlu;  limitations  nf  tlif  Slnnip  Art,  ISOl,  iis  to.  L':;t. 

Scf  Stiimji. 
nii8ioinc«(tntutiou  of,  of  lanilB.  :'<'!>'<.     See  V' mli,!-. 

action  for,  s'oO.     Sec  /><•«//, 
in  action  for  fronds  sold  and  delivered,  ."ifJ.S.     Sec  jS'k/'  </  Goail". 

fur  work,  laljour,  and  materials.  r)88. 
j)roof  of.  in   action  for  debt   for   double,  T'tl.      See     Double    Vulw, 
A'liiiufdr. 
for  excessive  distress,  S'.'-l.   See  Exccusice  Distreiiti. 
for  illegal  distress  wliero  no  rent  due,  plaintiff  to 

recover  double.  8!)9. 
of  trespass  for  mesne  profits,  '.l47. 
I)y  landlord  against  sheriff,  l^ll). 
demand  of  the.  may  be  sufficient  demand  of  floods  in  trover,  !t7<!. 

See  Conn  isioii  of  Goaih. 
of  leaseholds  wlien  assets,  how  ascertained  as  af^ainst  lessor,  ll.V.t. 

VAlMANl  K, 

in  bouglit  and  sold  notes,  sometimes  reconciled  by  oral  evidence,  22. 

■")i>ri. 

in  particulars  of  demand,  materiality  of  question  forjudge,  87. 

set-off.  88. 
requiring  amendment,  89.  '1\)\.     See  Ammilnviit. 
in  the  parties,  8l».     See  Pditio'. 

in  cas(!  n|'  nonjoinder  or  mi.sjoinder  of  parties.  90.     See  Amemlmint. 
in  actions  on  bills  of  exciiunge  or  promissory  notes,  ?>i)\),  MOO.     See 
Bill  of  Exrhovgi'. 

VENDIOE, 

action  by,  against  vendor,  on  sale  of  real  property,  :J29. 

in  special   action  fir  refusal   or   inability  to   complete,  plaintilf 

must  pro\e  contract,  /'/. 
entitled  to  g(x>d  title,  /'/. 

plaintiff  cannot  take  fresli  objection  to  title  at  trial,  /</. 
objections  must  be  proved  at  trial,  id. 

conditions  giviuiT  vendor  right  to  rescind,  on  objection  io  title. 
i'l 
when  it  may  be  exercised.  /(/. 
vendor  need  not  state  reasons.  /</. 
when  exercised  contract  at  an  end,  !<L 
vendee  may  sue  vendor  after  suing  anctioneiT,  /'/..  MSO. 
in  general  bound  to  tender  conveyance,  MI'.d. 

but  not  if  title  l>ad.  iil. 
expenses  of  investigating   title  cannot   1)6  recovered   as  money 

paid.  /(/. 
after  compbtion  of  purchase,  i<L 

wiien  it  lies  to  set  aside  conveyance,  on  ground  of  innocent 

misrepresentation,  /(/., 
S44. 
in  tli<^  case  of  fraud,  33ii. 

then  alternative  action  for  tiamages,  hi. 
wliore  no  fraud,  lies  only  on  special  term  in  agreement  for 

(compensation,  /'/. 
UHunl  conipensatiun  tirni  does  not  apply  to  defects  in  title.  iiJ. 
representation  ou  cnmplelidn,  maybe  ccillateral  warrant\',  id. 
lies    for    damages   arising   from   negligence   of    vemlor    in 
possession,  id. 
action  to  recover  back  part  payment  or  deposit,  /(/. 

contriict  must  1k'  disattirmed  ah  initio  to  enable  vendee  to 
recover  deposit,  id. 
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VENDEE— eo?i  tinned. 

action  by,  against  voiulnr.  o\\  sale  of  real  pmperty — contivned. 
action  to  recover  back  part  payment  or  deposit — continued. 

purchaser  cannot  disaffirm  after  taking  possession,  3.30,  331. 

only  remedy  then  on  contract  itself,  331. 
purchaser  cannot  recover,  if  he  repudiate  contract,  id. 

even  if  oral  only,  after  signing  requisitions,  id. 
purchaser  cannot   recover,  if  he  fail   to   complete,  within 
reasonable  time,  id,. 
nor  if  he  would  get  good  holding  title,  id. 
after  forfeiture,  wliere  title  accepted  though  bad,  id. 
proof  of  payment  of  deposit,  id. 

to  agent  or  solicitor,  /'/. 
action  should  be  against  vendor,  id. 

where  auctioneer  has  not  paid  money  to  principal,  action  will 
lie  against  him,  id. 
or  even  after  payment  over  without  notice,  id. 
interest  on  deposit  cannot  be  recovered  in  such  action,  id. 
but  may  be  given  as  damages,  id. 
action  lies  against  auctioneer  for  not  disclosing  principal,  id. 
damages,  id. 

if  contract  oral,  purchaser  can  only  recover  deposit,  id. 

in  special  action,  deposit  with  interest  may  be  recovered,  id. 

expenses  of  investigating  title,  id. 

solicitor's  bill  for  investigating  title,  though  not  actually 
paid,  /(/. 
interest,  where  purchase-money  has  been  lying  idle,  332. 
iditei ,  on  agreement  to  lend  money  on  mortgage,  id. 
vendee  cannot  recover  expenses  previous  to  contract,  id. 

nor  expenses  of  survey  of  estate  bi'fore  he  knew  the 

title,  /(/. 
nor  of  conveyance  drawn  in  anticipation,  or  after  defect 

in  title  discovered,  id. 
nor  extra   costs   of  suit   for    specific    performance   by 

vendor,  id. 
nor  losses  on  re-sale  of  stock  prepared  for  farm,  /(/. 
nor  expenses  of  Chancery  suit  for  specific  performance 

which  was  disniisscd,  id. 
nor  for  improvements  made  by  him  when  lessee,  with 
option  to  purchase,  nor  for  loss  that  is  speculative, 
id. 
nor  compensation  for  loss  of  bargain,  id. 
unless  where  there  is  fraud,  id. 
or  vendor  does  not  endeavour  to  get  lessor's  licence. 
id. 
or  take  steps  to  give  vendee  possession,  id. 
nor  damages  for  delay  where  he  lias  obtained  specific 

performance,  /'/. 
on  agreement  to  let,  damages  for  loss  of  trade,  some- 
times recoverable,  333. 
so  for  loss  of  rent,  /(/. 
on  eviction  from  defect  in  vendor's  title,  vendee  is  limited  to 
covenants  in  conveyance,  607. 
intending,  at  auction,  lialjility  of  vendor  to,  330. 

auctionec^r  not  liable  to,  ibr  withdrawing  lots,  id. 
when  liable  for  use  and  oecupation  on  contract  going  oft',  339. 
what  amounts  to  an  acceptance  of  goods  by,  under  S.  of  (i.  Act,  1893, 

r^'Il  I'l  Kt-q.     See  S(dr.  of  Goods. 
duty  of,  on  purchase  of  goods,  .523.     See  Sale  of  Gooda. 
of  goods,  actions  against  and  by,  521.     See  Sale  of  Oood>t. 

may  bring  trespass,  though  he  never  had  possession,  925. 


Jvder.  1  r>4 1 

\ E}i DEE- -rouiiniwl 

()I'<;ixh1h,  iictiiiiis  itgiiinst  iiml  by — riiiiliininl. 

wlicn  111!  iimv  give  cviili-nce  in  rcductii'ii  of  tliiinagoH.  in  fictifjti 

for  iroods  Hold.  ")(!'.(.     Sco  Suit'  of  Gvuilx. 
wlicii  iiiojiiitv  ill  goodH  passes  to,  919  (:<  KCfy.     See  fJonvfrHion  of 

(iood^. 

wlicn  111-  iiiiiy  !"■  ijoi'ltd  witlmnt  notice,  mi  iioii-piivinont  of  piirchase- 

moui  y,  KUlt. 
liable  to  distress  if  he  li.ive  utioriied  ttiiant  to  vi-iidor,  lOS.'I. 

VKNDOK. 

action  by,  against  vendee,  on  sale  of  real  ]iroi>eity.  :!1 1. 

proof  of  the  contract,  wiiiit  required  by  Stut.  of  Frnmls.  s.  J,  /</. 
See  Fnitiih,  Sdiliiti  of. 
wliat  is  an  interest  of  land  within.  ;!12. 
what  is  a  Huffieienl  note  witliin,  'M-i. 

signature;  of  not(%  'Ml). 
when  oral  contract  within,  eaii  be  enforced.  310,  320.     See 
I'art  I'l  I  forma  lire. 
performance  of  eonditiou.s  iirecedeiit,  320. 
proof  of  title,  hi. 

reduced  to  10  years  by   NCndor   and  Purchaser  Act,  1874, 

sect.  1,  ill. 
vendee  may  insist  on  any  def<'ct  in  title,  321. 
where  vendor  has  no  jiower  uf  sale,  he  cannot  require  vendee 

to  make  new  contract.  /(/. 
contract  for  possession,  means  possession  with  good  title,  vV/. 
recitals,  &c.,20  years  old.  are  sufficient  evidence,  sect.  2,  r.  2. 
■ill 
construetioii  of  rule.  /</. 
plaintirt"  held  to  strict  proof  of  derivative  title.  /(/. 
on  sale  of  lease,  iil. 

imderlease  iusiifficit'ut.  /(/, 

no  obligation  to  make  out  lessor's  title.  /</..  322. 
ettVet  of  conditions  not  to  inquire  into  lessor's  title,  /./. 
vendor  to  procure  lessor's  licence,  wliere  requisite,  ."122. 
when  to  be  produced,  iil. 

unless    land    be    taken    by    railway   company 
under  iiarliamentary  powers,  /</. 
on  sale  of  agncment  for  lease,  /'/. 

of  patent  rights,  iil. 
vendee  may  reject  encumbered  freehold,  iJ. 
oil  sale  of  property  in  lots,  whether  vendee  can  be  compelled 

to  take  one  only,  iil.,  ^V2'.i. 
ill  livery  of  abstract,  wliat  sufficient,  323.  See  Abstract  of  Title. 
effect  of  vendee  taking  j)ossession  with  notice  of  defects  of 
title,  ill. 
time  for  completion,  &c.,  when  material,  iil. 

time,  when  of  the  essence  of  the  contract,  iil. 

when  value  of  projierty  Uuetuates  from  day  to  day,  321. 

in  ease  of  life  annuity  or  reversion,  /'/. 
property  bougiit  for  residence  or  trade,  il. 
where    vendors    are   a    Huctiiating    body,   benefieially 

inti^rested,  id. 
when  either  party  guilty  of  delay,  id. 
or  time  waived  by  other" i)arty,  id. 
as  by  proceediiii:  after  expiration  of  time,  id. 
effect  of  provision  for   payment   of   interest  after  date   fur 
completion,  id. 
readiness  to  convey,  /(/. 
averment  of,  id. 
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ysmDOU—cnitiimed. 

action  by.  against  vendee,  on  sale  of  real  property — continued. 
readiness  to  convey — contiiuied. 

vendee  may  require   execution   before   witness   named  by 
liiin,  3'25.  ; 

mi.^ht  at  common  law  refuse  conveyance  executed  under 

I)ow<r  of  attorney,  /(/. 
cjuierei   whether   altered    by    Conveyancing.  &c..  Act, 
1882,  /(/. 
chiims  on  account  stated,  id. 

when   contract  not    in   writing,   plaintiff   may    sometimes 
recover  on  account  stated,  id. 
damages,  id. 

when  action  brought  before  conveyance,  defendant  being  in 
possession,  id. 
plaintiff  may  recover  costs  before  payment  tliereof,  id. 
interest  on  purchase  money  wliere  delay,  i<l. 
forfeiture  of  deposit,  /</. 

does  not  prevent  vendor  rticoveriug  damages  for  non- 
completion,  ill.  32G. 
on  re-sale  of  property,  credit  must  be  given  for  deposit 

in  action  against  vendee,  ','>'IC>. 
when  relieved  against,  id. 
when  liquidated  and  not  penalty,  id. 
accidental  deterioration  after  contract,  falls  on  vendee,  id. 
may  be  granted  in  action  for  specific  performance,  id. 
defence,  id. 

all  facts  and  grounds  of  defence  relied  upon  must  be  alleged, 

id. 
denial  of  facts  in  claim  must  not  be  general,  id. 
denial  of  contract,  effect  of,  id. 
as  to  when  part  performance  dispenses  with  written  contract. 

;>li».     See  I'art  Performance. 
fr.aud  and  misdescription,  32(J. 

must  be  specially  pleaded,  iiJ. 

what  misdescription  amounts  to  fraud,  /(/.,  327. 

vendee,  not  released  from  contract,  if  conditions  of  sale 

direct  compensation  in  case  of  mistake,  328. 
where  land  described  as  copyhold,  vendee  not  bound  to 

take  freehold,  id. 
vendor  liound  by  description  given  by  his  agent,  /(/. 
puffing  at  auction,  id. 

where  sale  advertised  without  reserve,  id. 
stat.  30  &  31  \.  e.  4S,  s.  f),  id. 
sale  of  leaseholds,  ?>2U. 

effect  of  onerous  covenants.  /'/. 
action  against,  by  vendee  on  sale  of  real  i)roperty,  /</.  et  seq.     See 
Ve.ndie. 
liable  to  buyer  at  auction,  wliom  lie  lias  refused  to  allow  to  sign 
contract,  330. 
of  goods,  action  ])y  and  against,  537,  513.  ."ill.     See  Sale  of  (UmU. 

duty  of.  on  sale,  .^23. 
i-etaking  goods  sold  by  iiim  to  plaintill".  liable  for  what.  027. 
has  li(!n  for  price  of  goods  not  sold  on  credit.  08."t. 

although    in    possession   as   agent    or    baile(>    for    buyer,    r)2S. 
08(1. 
right  of,  to  stop  in  lran»itu,  988  et  seq.     See  SiopptKje  in  Transitu. 

VENDOE    AND    I'UUCilASKK   ACT,  1871,  37  &  38  V.   c.   78.     See 
Vendor, 
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VKNUK. 

lociil,  iitxiIiHlicil,  rxc<iil  wlicri'  (illicrwiHO  pnividcd  by  btaluk,  'j:!,  'Jl. 

J)il^^^5(■ll  .siiicf  All;:,  lllli,  187.").. .tjl. 
now  Jixcil  \>y  court  or  jinlgc,  /'/. 

liclicr  olijcctioil  to  VfllUi:  Climiot  IU)\V  IjC  tilkrn,  /'/. 

(Ictt'rmiiiiiig  jurisdiction  by  coinily  of  natioiiH,  not  aft'ected,  /(/. 

VEKPICT, 

oral  uvidonoc  JiiiMlniitisibir  to  )in>vc'  orroncoUB  entry  of,  21.     fc" 

tornierly  admissiliic  <o  explain  ambiguity  'nxymlca,  'nL 
and  judgment  tlioruon,  proof  of  reputation,  oU. 
priH.V  of,  110. 

when  necessary  to  prove  judgment,  id. 

certiti(!atc  in  lieu  of  p'xlen  sulHcient,  id. 
ettect  of,  lit."). 

VKSTKY. 

I'Utry  ill  \jook  of,  cviilciicf  of  idrcliou  of  parish  ulliccr,  213. 

so  of  repairs  of  jiew.  /'/.,  211. 
liability  of,  for  nuisance.  770. 
metropolitan,  interest  in  streets,  'Joo. 

VETEHIXAKY  SUJidKOX. 

cannot  sue  for  professional  services  unless  registered,  or  liaviug  certifi- 
cate, .')i4. 

VICAR, 

entries  by  deceased,  for  or  against  successor,  54. 
how  far  entitled  to  possession  of  chancel,  \)2'J. 

VISITATION  BOOK, 

of  herald,  evidence  of  pedigree,  '214. 


WAGER, 

wagerinu  contract  void  under  stat.  8  &  ',)  V.  c.  10"J...617. 
oft'ect  of  depositing,  with  stakeholder,  (J18. 
amount  jiaid  for.  at  defendant's  request,  not  recoverable,  591. 
nor  money  advanced  and  lost,  on  joint  account,  id. 

WAGES. 

presumption  .  f  payment  of.  'M.     See  Presumption. 
agreement  lor  seamen's,  when  exempt  from  stamp.  2i!G. 
seaman  cannot  in  general  sue  for,  in  superior  court,  521. 
action  for,  by  servant,  515.     See  Servant. 
defence  to,  520. 

value  of  goods  supplied  cannot,  under  Truck  Acts,  be  set  off, 
705. 

WAIVEK. 

of  liability  of  acceptor  of  bill,  404. 

of  tort.  550.  61t;. 

oral,  ot  performance  of  condition  of  written  contract.  55;!. 

of  notice  to  quit  or  demand,  in  action  for  double  value.  751. 

in  action  lor  recovery  of  land,  1022.     See  Notice  to 
Quit. 
of  lien.  ;»87.     See  Lint. 
of  forfeiture.  Io:;i  et  xeq.     See  Furftiture. 

WALE, 

presumption  of  ownership  of,  Uoi. 
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WAE, 

existence  of,  judicially  noticed,  190. 
articles  of,  judicially  noticed,  S3,  id. 
period  of  commencement  of,  bow  iwoved,  190. 

WAREHOUSE, 

stoppage  in  transitu,  of  goods  in,  how  defeated,  994. 

WAERANT, 

dock,  how  stamped,  276. 

transfer  of,  liow  riglit  of  stoppage  in  Iransltu  is  defeated  by,  993. 
of  inferior  court  must  show  jurisiliction  on  its  face,  917. 
magistrate  granting,  without  information,  liahle  in  trespass,  918. 
of  distress,  directed  to  two.  may  be  executed  by  one,  when,  1087. 
demand  of  copy  of,  in  action  against  constable,  1133.     See  Constable. 
officer,  when  protected  by,  id.,  1134. 
of  commitment,  cannot  be  drawn  up  ejy  post  facto,  1139. 

except  in  case  of  tlie  judge  of  a  court  of  record,  919,  id. 
Ijroof  of,  in  action  against  sheriff,  1185. 

secondary  evidence  of,  id.,  11S(J. 

WAltRANT  OF  ATTORNEY, 

stamp  on,  262,  275. 

giving,  not  evidence  in  action  for  money  paid,  590. 

WARRANTY, 

vendee  may  give  evidence  of,  not  in  sale  note,  3. 

oral  evidence  inadmissible  to  contradict  plain  words  in,  25. 

Ijroof  of  compliance  with,  in  action  on  marine  policies,  428. 

warranty  is  in  the  nature  of  condition  precedent.  Mar.  Ins.  Act, 

1906,  s.  33,  (1),  id. 
may  be  express  or  implied,  s.  33  (2),  id. 
must  be  strictlv  complied  with,  whether  material  to  risk  or  not, 

s.  33(3),  /(7..  429. 
when  compliance  may  be  excused,  s.  34  (1).  428. 
when  broken,  compliance  bi'fore  loss,  no  defence,  s.  34  (2),  id. 
breach  may  be  waived  by  insurer,  s.  34  (3),  429. 
express  warranty,  s.  35  (1),  id. 

must  be  in  or  on  policy,  or  in  document  incorporated  by 

reference,  s.  35  (2),  /(/. 
does  not  exclude  implied  warranty,  s.  35  (3),  id. 
may  be  waived  by  memorandum  without  stamp,  268,  id. 
proof  of  warranty  of  sailing,  429. 

to  "  depart,"  or  "  sail,"  id. 
in  case  of  time  policy,  id.,  430. 
with  convoy,  430. 
of  neutrality,  s.  36,  id. 
of  flag,  /(/. 

none  implird  us  to  nationality  of  ships,  s.  37,  id. 
of  good  safety,  id. 

siifHcient  if  safe  on  the  day,  s.  38,  iiJ. 
proof  of  implied  warranlics,  id.. 
proof  of  seaworthiness,  /</. 

implied  warranty  of  staworihiness  in  voyage  policy,  s.  39  (1,  2), 

ill. 
applies  to  eacli  section  of  divided  voj'age,  s.  ;>9  (3),  id. 
mciining  of  seawortliinc^ss,  s.  39.  431. 

exception  must  be  plainly  expressed,  id. 
sliip  unseaworthy  before  voyage,  id. 
of  ship  in  policy  on  goods,  s.  40  (2),  id. 
iKj  warranty  of  seaworthiness  of  goods  themselves,  s.  40  (1),  id. 
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AVAKRAN'I'Y     cntdijiued. 

])iniit'  of  Ht;iiwi'rthiiiL'ri8-  continiiid. 

ii[)i)ii  wlmin  o»iw  ofpriMif  licH,  id.,  V.Vl. 
insiinil  muKt  pruvitle  compiti-nt  crew  fur  voya;;c,  4:^2. 
hilt  nc;,'li^rf'nco  of  cnw,  no  brciich  of  warranty,  id. 
HcawurtliiiH'KH,  rt'lalivf  ti'rm,  id. 
Ill)  implii'l  wiirraiity  of  HcawortliiiiiHH  in  time  jKtlicy,  a.  39(r)),  id. 

cll'ict  (if  loss  oocasioiiiil  liy  ilifict  in  wliip,  /(/. 
sliiiiliiiildcis  may  wtatc  opinions  as  to  srawortliiniss,  ITii.  /'/. 
cannot  Ih'  ilispiitctl  wlicn-  ailmittoil  hy  policy,  Wi'l. 
iloviatioii  and  delay  when  a  hreach  of,  /(/. 

what  amounts  to  deviation,  ss.  4<;.  47,  Sch.  I.,  r.  G,  /'/.,  4;;:;. 
aHsistin^'  a  vessel  in  distress  merely  to  save  property  is,  4I53. 
nnreasoiuible  delay  in  ])rose("utiii<^  adventure,  s.  48,  /''. 
when  excused,  8.  41)  (I),  id, 

wlieu    excuse   over,  voyage   to   he   prosi'ciiti'd   with    reas(^uuhle 
despatch,  s.  4!t  (2),  /</. 
reasonable  despateli  question  of  fad,  s.  88. ..418,  /'/. 
I'Xcuso  dischargees  only  from  subsequent  loss,  4;5;j. 
eifect  of  liberty  to  touch  at  ports,  4:ili,  4154. 
when  delay  amomils  to,  4IJ4. 
in  case  of  a  ^'(hing  sliip.  /(/. 
jiroof  of  otlier  implied  warranties,  id. 
lawfulness  of  adventure,  s.  41...44!!/;. 

when  alteration  of  premises  is  a  breacli  of,  iii  lire  poliey,  450,  4.>7. 
compliance  with,  in  charter-party,  46:5,  4(J4.     See  Affreiglihnvnt. 

description  of  ship  in  charter-party  may  be  a  condition  prcccdtnt, 

4ti:5. 
statement  of  tounafre  in  charter-party  is  not,  4G4. 
of  uoods  beini:  tit  to  be  carried  by  ship,  472. 
action  on  warranty,  48(i. 

warranty  when  implied,  id. 

none  that  work  can  be  done  under  plans  and  specifications,  id. 
nor  that  quantities  are  correct,  /'/. 
action  on  warranty,  on  sale  of  chattels,  iil. 

d.'finition  of,  S.  of  (J.  Act,  18!t:!,  s.  G2,  id. 

buver  mav  waive  conditinn,  and  sui;  for  lireach  of  warranty,  s,  11 

0"). '■''• 
of  title,  when,  s.  12... 487. 
implied  condition  that  seller  can  s(  11  j;oods,  12  (1),  id. 

warranty  that  buyer  shall  have  quiet  possession,  s.  12  (2),  id. 

of  freedom  from  encumbrance,  not  declared,  a.  12  (;5),  /(/. 

none  at  common  law  where  pawnljrokers'  pledjres  sold  by 

auction,  /'/. 
where  iroods  U)UL;lit  at  sale  by  sheritl",  or  of  distress,  id. 
of  quality,  when,  /(/. 

subject  to  provisions  of  a  statute,  there  is  none,  s.  14,  /'/. 

except  where  buyer,  buying-  jioods  for  particular  purpose, 
relics  on  skill  of  seller,  then  implied  condition 
that  tjoods  reasonably  fit,  s.  14  (1),  id. 
but  not  on  sale  of  specified  article  under  patent  or 

trade  name,  id. 
where   ^oods   Ijout^ht  by  dcscri])tion   from  dealer, 
implied   condition   of    bcini,'    merchautable, 
s.  14  (2),  /./. 
but    after   cxamiiiatiou    by   buyer,   not   as   to 
defects  he  slmuld  have  delecti'd,  id. 
implied  warranty  or  condition  as  to  qiialitv  or  fit- 
ness, may  be  annexed  by  usaj,'e,  s.  14  (o),"  /(/. 
express  warranty  or  condition  does  not  negative  one 
implied  by  Act,  uuless  inconsistent,  s.  12  (4),  /(/, 
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WAER  ANT\  —continued. 

action  on  warranty,  on  sale  of  chattels — continued. 
of  quality,  when — continued. 

subject  to  jjiovisions  of  a  statute,  there  is  none — contlniwd. 
evidence  admissible  of  circnmstances  prior  to  written 

contract  of  sale,  to  come  within  s.  14  (1),  487. 
particular  purpose  known  by  recognized  description,  iiJ. 
whether  buyer  shows  he  relied  on  buyer's  skill,  &c.,  is 

a  question  of  fact,  /(/.,  488. 
yoods  must  be  reasonably  fit,  though  defict  latent,  488. 
sect.  14  (2),  applies  in  case  of  beer,  in  which  vendor 
deals,  id. 
effect  of  trade  mark,  stat.  50  &  ~il  V.  c.  28,  s.  17,  /'/. 

invoice  underistat.  o(J  &  57  Y.  c.  5U,  ss.  1,  2,  id, 
remedy  where  there  is  a  warranty,  id. 

on  breach  of  warranty  buyer  cannot  reject  goods,  s.  5o  (1),  id. 
but  may  set  up  breach  against  the  price,  s.  5:>  (1)  (a),  id. 
and  sue  for  further  damage,  s.  53  (4),  id. 
or  sue  for  damages,  s.  53  (1)  (b),  iil. 
so  where  buyer  elects  to  treat  a  breach  of  condition  by 
seller  as  breach  of  warranty,  s.  53  (1),  id. 
when  purchaser  may  rescind  contract,  id. 
if  purchaser  sue,  he  need  not  return  goods  sold,  id. 
proof  of  sale  and  warranty,  iiL 

express  warranty  must  be  proved,  48'J. 

high  price  not  tantamount  to,  id. 

word  "warranty"  not  essential,  id. 

representation  at  time  of  sale,  id. 

none  in  general,  where  contract  is  in  writing,  id. 

unless  it  be  ambiguous,  489. 

when  mere  expression  of  opinion  or  description,  id. 

evidence  of  warranty,  eases  on,  id. 

mere  descriptive  invoice  is  not  a  wai-ranty,  id. 
special  terms  at  repository,  id. 
warranty  limited  as  to  time,  id.,  490. 
where  horse  dies  within  time,  490. 
by  agent,  id. 

by  servant,  id.     See  Horse. 
breach  of  warranty,  id.     8ee  Horse. 

in  action  under  5()  &  57  V.  c.  oO,  ss.   1,  2,  certificate  of 
analyst  is  admissible,  s.  5  (5),  491. 
damages,  id.     See  Horse. 

measure  of.  is  estimated  loss  directly  and  naturally  resulting 
from  bleach,  s.  53  (2),  id. 

prima  facie  difference  in  value  of  goods  supplied, 
and  of  goods  bargained  for,  s.  53  (3),  id. 
on  sale  of  horse,  /'/.     See  Horse. 

diseased  cow,  liability  for  infecting  others,  492. 
defective  tackle,  causing  injury  to  third  person  to 

whom  plaintill"  was  liable,  /(/. 
sulphuric  acid,  contaminated  with  arsenic.  /*/. 
si>ecial  damages  in  case  of  sale  of  food  or  drugs,  493. 
action  on  warranty  of  authority,  id. 

agent  not  liable  on  contract  entered  into  by  him  witlmut  autho- 
rity. 92.  id. 
unless  he  be  real  principal, or  real  principal  non-existent,  493. 
but  liable  on  warranty  of  authority,  /(/. 

warranty  to  1 5ank  of  genuineness  of  powerof  attorney,  494. 

of  identity  of  stockholder,  /'/. 
measure  of  damages,  493,  id. 
jirinciple  does  not  ai)ply  to  error  of  law,  id. 
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\{  WWiW'VY— rniilhiUeil. 

iictiiiii  on  wiirniiity  of  authnrily — 'iinliinnil. 

Keivants  of  Crown  <lo  not  warnint  authority,  UK?, 
eflfect  of,  on  sale  of  goods,  in  reiluction  of  ihiuiugoa,  oG'J.     Soc  Sale  of 

(looth. 
infant  not  liable  on,  fw;"). 

WAS'IE, 

ckcluration  of  decwisod  lord  of  manor  as  to  extension  of,  not  evidence, 

right  to  soil  of,  provod  by  entries  of  deceased  steward,  55. 
jireBumption  as  to  ownership  of,  'j;52. 

AVAS'I'K,  BAT)  IIUSBANDUV,  &c., 
action  for.  Ml. 

demist',  Stat,  of  Frauds,  id.     Sec  Fratiili<,  Statute  of. 

who  liable  fur,  '.'A3. 

trnant  for  life  without  impeachment  of  waste  may  not  commit 

equitable  wnste,  /»/. 
what  amounts  to,  at  common  law,  iil. 
remedies  for,  it  I. 

to  dig  gravel  from  pits  is  not,  /'I. 
nor  to  work  open  mines,  iil. 
nor  quarries  worked  for  prolit  by  freeholder,  id. 
landlord  may  sue   tenant  for  act   destroying   evidence  of 

title,  :>!(;. 
meliorating  waste,  injunction  refused,  id. 
erection  of  buildings,  not  waste  unless  injury  to  inheritance, 

id. 
accumulation  of  rubbisli  on  land  may  be,  /</. 
tenant  muot  keep  boundaries  marked,  /'/. 
lessees  for  years  liable  for  permissive  and  voluntary  waste,  id. 
quxie  9  if  tenant  for  life  liable  for  permissive  waste,  ;5-16. 
lessor  may  sue  for  wasti;,  though  also  breach  of  covenant.  /'/. 

but  covenant  may  restrict  liability,  id. 
right  of  remainderman  to  sue  tenant  for  life  arises  when  waste 

committed,  /(/. 
defendant  entitled  to  verdict  unless  damages  substantial,  .347. 
erection  for  agricultural  jiurjjoses,  when  removable,  id. 
where  the  valuation  of  dilapidation  is  a  condition  precedent  to 

action,  id..  6tJl. 
non- re  pairs.  347. 

obligation  to  repair  under  tenancy  from  year  to  year,  ///. 

for  years,  id. 
tenant  holding  over,  liable  in  action  on  covenant  to  repair 
as  far  as  applicable,  id. 
unless  altered  circumstances  rebut  jjresumption,  i<l. 
express  contract  supersedes  imjilied  oljligatitm,  id. 

no  implietl    obligation   on   landlord's    part    to    do    sub- 
stantial repairs,  id. 
or  to  inform  tenant  tJiat  premises  are  dangerous,  id, 
good  husbandry,  enstom.  IMS. 

what  gives  rise  to  dbligation  to  good  husbandry,  id. 
custom  not  necessarily  exchided  by  express  agreement,  id. 
obligation  as  to,  of  t<iiaiit  holding  over,  id. 
liability  of  incoming  tenant  for  tillages,  &c.,  id. 
person  in  receipt  nf  rent  liable,  though  tenant  for  life  only,  /(/. 
ordinarily  no  privity  between  outgoing  and  iticoming  tenants, 
id. 
contract  a  qaestion  of  fact,  id. 
landlord  eutitled  to  payment  of  arrears  out  of  valuation,  iil. 
n. — VOL.  II.  3  11 
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WASTE,  BAD  HUSBANDRY,  &c.— continued. 
action  for — continued. 

good  husbaudry,  custom — continued. 

drainage  may  be  part  of  custom,  348. 

as  to  allowauce  of  interest  on  valuation,  i'l. 

stipulation  against  selling  straw,  &c.,  applies  after  tenancy 

is  expired,  id. 
tenant  may  claim  compensation  under  custom,  in  lieu  of 
compensation  under  Agricultural  Holdings  Act,  1900,  id., 
o49. 
freedom  of  cropping  and  disposal  of  produce  allowed  after 
Dec.  31st,  1908... 349. 
and  compensation  for  damage  by  game,  and  unreason- 
able disturbance,  id. 
valuation  cannot  be  reopened  thougb  erroneous,  id. 
action  by  and  agaiust  assignee  of  lessor,  id.  See  Assignee  of  Beremiun. 
stat.  32  H.  8,  c.  34,  does  not  extend  to  parol  contracts,  id. 

but  continued  holding,  evideuce  of  fresh -agreement,  id. 
Conveyancing,  &c..  Act,  1881.  ss.  10,  11,  apply  to  parol  leases 
made  after  Dec.  3lBt,  1881,  id.,  724,  725. 
breach,  proof  of,  349. 

"WATERCOURSE, 

prescriptive  right  to,  30. 
action  for  disturbance  of,  837. 

proof  of  right  to  the  water,  /'/. 

right  to  water  flowing  in  natural  stream  jwj-e  naturn\  id. 
of  riparian  owner  to  reasonable  use  of  water,  id. 
so  on  navigable  tidal  river,  and  on  the  seashore,  /''. 
to  take  water  from  a  well  is  an  easement,  id. 
provisions  of  Prescription  Act,  respecting,  821,  822. 

what  amounts  to  interruption  under,  of  right,  829  et  seq. 
qusere  ?  whether  precarious  licensee  can  sue,  837. 
as  to  diversion  of  wator  by  riparian  owner,  837,  838. 
right  of  riparian  occupier  cannot  be  conveyed  in  gross,  838. 

but  stream  divisible,  with  rights  to  each  section,  id. 
right  may  be  gained  Ihrougli  artificial  channel,  id.,  839. 
but  not  when  made  for  temporary  purpose,  838. 
in  course  of  mining  operations,  id. 
or  to  work  a  mill,  id. 
or  of  draining  land,  id.,  839. 
right  to  intercept  supply  from  overflow,  &c.,  839. 
by  digging  wells,  id. 
aliter,  where  stream  flows  in  a  defined  known  channel, '/(Z. 
no  right  in  respect  of  unseen  underground  waters,  id. 

as  to  fouling  sucli  waters,  id. 
right  to  use  of  a  stream  to  carry  oft"  refuse  of  mine  works,  id. 
or  to  discharge  refuse  of  dye  works,  &c.,  8 10. 
semWe,  is  a  claim  of  a  "watercourse"  witliin  Prescrip- 
tion Act,  839. 
aliter,  water  passing   from  the  opening  of  a  lock 
into  a  canal,  840. 
proof  of  disturbance,  id. 

wliat  abstraction  amounts  In,  /(/. 
by  fouling,  id. 

occasioned  by  nou-iuterferenee  of  sanitary  authority,  id. 
user  by  stranger,  sensibly  attectiug  flow,  id. 
right  of  owner  of  adjoining  mines  to  divert,  id. 
]>\  pollution  of  unseen  underground  waters,  id. 
riparian  owner  may  ninor  floating  wharf  to  bank,  id. 
may  sue  for  iaterfereuce  witli  purity  or  flow,  id. 
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WAT  KRCO  Vm^K— continued. 

iictiori  for  (listiirbiince  of — contlnwiJ, 
iliimiii^iH,  injuiiotiun,  840. 

actual  damage  ikcmI  not  Ih'  mIi.pWii  if  it  be  :i;.Miiitst  riglil,  />'. 
8o  in  case  of  eucnmciimiiit  un  alveio  nf  strtam,  /'/.,  bll. 
or  tidal  river,  8-11. 
injuuctiou  usually  proper  remedy  for  ]Kpllutii)n,  i<l. 

but  nnly  where  substantial  dania;,'e  sustained,  id. 
to  restrain  interference  with  acci/ss  to  pipes,  /'/. 
defence,  /'/. 

obstruction  by  stranger,  /(/. 
traverse  of  right  claimed,  id. 
what  it  puts  in  issue,  id. 
interruption  not  acquiesced  in  for  a  year,  id. 
cxtinguisiiment  or  cessor  of  tiie  right,  id. 
rigiitnot  defeated  by  jiartial  alteration  of  channel,  /('. 
uor  by  ilry  season,  /(/. 
nor  by  alteration  of  machinery  of  mill,  /'/. 

mode  of  enjoyment,  id.,  812. 
licence  to  alter  when  irrevocable,  811. 

WAY, 

presumption  of  grant  of,  '3',).     See  Frenumption. 
of  dedication  (jf,  to  the  public,  881. 
user  for  20  years,  evidence  of  prescription,  39,  821. 
paper  signed  by  persons  present  at  public  meeting,  evidence  airainst 

riglit.'  lit. 
jiublic,  judgment  on  question  of,  evidence  between  third  persons,  102. 
evidence  in  action  for  disturbance  of,  82;"). 

may  be  biouglit  by  reversioner,  if  in  character  permanent,  700,  id. 
proof  of  right  of  way,  825. 

hearsay  admissible  to  prove  public  riglit  of  way,  48,  4'J. 

tilifei:  a  private  oni;,  48,  id.,  H'H't. 
proof  of  the  (tnniiii,  82G. 

along  bank  of  river,  nuiy  be  apjjurtcnant  to  lishiug,  id. 
by  express  grant,  id. 

general  words  included  under  44  &  45  V.  c.  44,  s.  0,  /(/. 
grant  may  arise  by  estoppel,  /</. 

owner  of  servient  tenement  not  bound  to  repair  private 
way,  unless  by  express  agreement,  /'/. 
nor  is  grantee.  /'/. 
conveyance,  and   not   merely  agreement  must   reserve 
way.  /(/. 
reservation  in,  without  execution  by  purchaser,  id, 
by  implied  grant  or  by  necessity,  /</. 

if  laud  surrf)un(led  by  grantor's  land,  iiL 
where  reserved  laud  enclosed  by  land  conveyed,  821. 
extent  of  grant,  limited  ti)  use  at  time  of  grant,  id. 
as  to  mode  of  ascertaining  way,  id. 
by  prescription  at  common  law,  or  non-existing  grant,  id. 
churchway  by  custom  through  ilemesne  of  manor,  id. 
proof  of  right  of,  under  stat.  2  &  I!  W.  4,  c.  71.  id.,  828. 
Act  does  not  apply  to  rights  in  gross,  828. 

nor  to  rights  when  not  enjoyed  down  to  commencement 
of  suit,  82t;.  830. 
th(^  20  v<'ar8'  enjoyment  must  have  been  '"as  of  right."  828, 
82l». 
and  without  interruption.  82'.i. 
not  '■/.  flam,  nut  precaiio,  id. 
how  (daim  may  be  defeated,  id. 

bj  annual  payment,  or  by  proof  of  licince,  id. 
unity  of  possession,  /(/. 

o  11  2 
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WAY — con  tinned. 

evidence  in  action  for  disturbance  of — vuiitinned. 

proof  of  right  of,  under  stat.  2  &  3  W.  4,  c.  71 — (■(udinaed. 

not  established   by  user,  if  enjoyed  without  knowledge  of 

either  party,  id.,  880. 
what  enjoyment  necessary,  830. 

non-user  for  a  year  may  be  explained,  so  as  to  give  right,  id. 
eftect  of  cesser  of  user  under  an  agreement,  id. 
not  defeated  by  substitution  of  new  way,  id. 
interruption  must  be  by  owner  of  locus  in  quo,  id. 

what  is,  under  the  Act,  an  interruption  of  thu  right, 
816,  81 'J. 
(jflcct  of  consent  by  party  who  could  have  objected,  83U. 
effect  of  disabilities,  id. 
what  tenancies  excluded  from  thu  40  years  iu  Act,  831. 

wliat  not  excluded  from  the  20  years,  id. 
20  years'  user  against  tenant  of  land,  gives  no  right  against 
him  or  the  reversioner,  id. 
uor  does  40  years'  user,  id. 
public  riglit  of,  id. 

no  action   lies  for  disturbance  of,  without  special  damage, 
757,  id. 
proof  of  public  way.  831. 
by  reputation,  41*. 

by  notorious  and  uninterrupted  user,  831. 
depeuds  on  time  and  nature  of  enjoyment,  832. 
may  be  along  artificial  structure,  as  a  bridge  or  sea  wall,  id. 

if  expenditure  thereon  by  local  authority,  id. 
or  over  a  place  not  a  tlioroughfare,  id. 
must  prima  fiicit'  lead  from  one  place  to  another,  id. 
ceases  when  no  access  to  either  end,  id. 
right  to  go  in  boats  on  nou-tidal  river  is  a  right  of  way,  id. 
may  be  a  limited  dedication,  /(/. 

but  not  a  dedication  to  limited  portion  of  public,  id. 
if  dedicated  with  reser\  ation  which  cannot  take  effect,  dedi- 
cation void,  832. 
doubtful  if  private  persons  can  reserve  a  toll,  id. 
trustees  for  public  purposes  may  dedicate,  /'/. 

unless  inconsistent  witli  trust,  /</. 
public  user  for  what  time,  evidence;  of  dedication,  id. 
dedication  UKiy  be  disproved  by  acts  of  owner,  or  circum- 
stances under  wliich  user  has  been  permitted,  id. 
tenant  cannot  bind  landlord  by  detlication,  id. 

unless  assent  of  landlord  eau  be  presumed,  833. 
where  sufficient  public  user,  unus  of  showing  that  no  one 

was  competent  to  dedicate,  id. 
as  to  dedication  as  against  the  Crown,  id. 
corporation  may  dedicate,  unless  inconsistent  with  objects  of 

incorporation,  id. 
Highway  Acts  do  not  affect  mode  of  deilieatiou,  id. 
where   liighway  fenced  on  both  aides,  public  yiimd  facte 
entitled  to  whole  space,  id. 
but  presumption  may  be  rebutted,  id. 
obstruction  must  be  aiipreeiahle  to  be  indictable,  /(/. 
highway  may  be  dedicated  with  obstruction  on  it,  7G4,  /(/. 
so  with  right  U>  iiold  market  thereon,  834. 
disturbance  ])y  defendant, — special  damage,  id. 

plaintiff  must  prcjve  somo  disturbance  by  defendant,  id. 
by  successive  acts  of  different  people,  /(/. 
what  is  sjiecial  damage,  id. 

injury  to  value  of  plaintiff's  premises,  id. 


Ill  ilex.  ^'1^A 

\V  A  Y — ronHniiPil. 

cvMcnnu  in  :ic(inii  for  disliirhiiiifn  of — funUinuiJ. 

ilisturlwiiifc  liy  ili'lriiilaiil,.     special  (l:iiiiaL''( — rmitiiiiifil. 

r'l'^Ut  of  owner  of  land  to  j,'()  on  adjoining;:  liigl'way,  SIM. 
jiroof  of.  I)y  Older  of  iiu-lo.snrc;  fi()ranli8^'ionl•I•s,  8'.'>'t. 

[lowoi-H  of  (■oninii.'^Hionora  to  sot  out  roiuln,  iil. 
diiiiiiii^es,  /'(/. 
injiiiK^tion,  Sli2.  i'L 
dcfince,  S:!."i. 

diTiial  of  (li(!  riglit.  id. 

way  only  l)y  suircrance,  /'/. 

leave  and  licence.  Id. 

as  to  cffei't  of  admissions  by  previous  occupiers,  V>7. 

riiiht  must  Im  claimed  bctwoon  definite  termini,  Sn.'i. 
extin^uislimont  or  cesser  of  riplit,  i(K 

that  nccissity  lias  ceased,  where  way  by,  /'/. 
rii;ht,  renounced  <ir  abamloned,  id. 

where  claim  under  TaI.  Tenterdou's  Act.  acquiescenco 

in  interruption  for  a  year,  iil. 
acriuiesccncc   in    temporary  obstruction,   no    abandon- 
ment, id.,  S'.'S. 
nor  user  of  more  convenient  way,  id. 
i'xtinu,uishnieut  of  right  by  alteration  in  object  of  i^rant. 
id. 
or  misuser  of  way.  id. 

applies  to  rcgrant  of  way  of  necessity,  8"27,  /(/. 
wliat  alteration  does  not  extinguish  right,  886. 
unity  of  possession  extinguishes  easement,  /'/. 
when  it  caixses  suspension  only,  id. 
Iiow  right  revives,  id. 

general  words  may  create  new  right  of  way,  id. 
not  lost  by  act  n(jt  amounting  to  surrender.  S87. 
preventing  persons  going  in  a  certain  direction  along  a  public,  no 

imiirisonment.  !I21. 
owner  of  soil  of  public,  may  maintain  trespass  when.  028,  5)20,  9i2. 
evidence  under  dofcnce  of  right  of.  in  trespass  to  land,  1)41. 

where  trespass  committed  in  assertion  of  a  claim  of  property,  no 

defonee.  942. 
defence  of  footway,  supported  by  right  of  carriage-way,  id. 
extent  of  tlie  right,  question  for  the  jury,  /'/. 
user  lor  farm  purposes  evidence  of  right  for  all,  iil. 
alteration  of  !~tatc  of  lu-eraises  since  time  of  grant.  8'M,  id. 
proof  of  jiublic  wav,  not  inconsistent  with  tlie  fact  of  its  also  being 

private.  ;tl2. 
time  of  preseription  altered  by  stat.  2  &  3  W.  -1.  c.  71,  id. 
if   private  way  fonndrous.  i;iantec  cannot  deviate  exlrn  iIkdi. 
id. 
obstructed  by  grantor,  A.,   grantee  may  deviate  ov(jr    A.'s 

land,  id. 
right  to  deviate  cannot  be  presumed  fidm  limited  do<lication, 
id. 
but  may  arise  in  case  of  public  way.  /-/. 
person  may  go  on  highway  for  use  as  sncli  only,  id. 
nol  to  di-sturb  game,  or  wateh  trials  of  hor.se.s.  id. 


AVIimilTS  AND  IMKASlJlv'KS. 
oral  evidence  to  explain.  27. 

contracts  by.  other  than  those  fixed  by  4!  X"  42  \.  c.  40,  v.)i.l,  id. 
but  may  now  be  liy  metric  sy.steni,  /(/. 
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WHAKFINGER, 

receipt  by.  of  izoods  above  i)/.  admissible  without  agreement  stamp, 
234,  285. 

but  it  may  require  warrant  for  goods  stamp,  27(). 
delivery  of  goods  to.  not  an  acceptance  under  IS.  of  G.  Act.  18U3, 
s.  4...r)28. 

delivery  order  on,  if  acted  on.  is  sufficient  delivery  under,  5;il. 
not  liable  as  a  common  carrier,  (iiiO. 
leaving  goods  at  wharf,  not  a  delivery  to,  64G. 
misdelivery  of  goods  by,  a  conversion,  972. 
has  a  general  lien  on  goods,  982. 

WIFE.     See  Rushand  and   Wife ;    Married   Woman ;  Married   Women^s 
Property  Arts;  Separate  Estate. 
admissions  by,  71. 

in  general  not  evidence  against  her  husband,  uL 
alitcr,  if  she  be  his  agent,  id. 
or,  if  matter  ordinarily  witliiii  wife's  province,  id. 
of  money  lent  to  or  by  her  before  marriage,  id. 
where  suing  as  executrix  M'itli  her  husband,  id. 

or  being  sued  in  respect  of  separate  estate,  id.,  72. 
where  her  conduct  is  in  question.  72. 
in  action  against  husband  for  seduction,  id. 
competent  witness  for,  or  against  liusband,  I6t>.  164.     See  Wiinesa. 
privilege  of,  as  witness,  in  refusing  to  answer  questions.  164.     See 

ll'z7«e-''s. 
acceptance  of  bill  for  husband  by,  l->67. 
indorsement  of  bill  by,  :')72. 
by  her  authority,  :>7o. 
notice  of  dishonour  to,  when  husband  abroad.  382. 
action  against  husband  for  goods  delivered  to,  563. 
express  or  implied  authority,  id.,  564. 
wliere  living  with  liusband,  564. 

jury  may  presume  consent,  qua  necessaries,  id. 

but  plaintifl'  must  prove  goods  to  be  necessaries,  vJ. 
question  is  one  of  husband's  authority,  564. 
presumption  may  be  rebutted,  by  slinwing  that  her  husband 
had  forbidden  her  to  pledge  his  credit,  iil. 
or  that  credit  was  given  to  wife.  id. 
or  goods  beyond  husband's  rank  and  station,  id. 
(ir  in  action  lor  juuce  of  dress,  that  she  was  supplied 

with  sufficient  dress,  id. 
nv  that  order  extravagant,  /(/. 
(in  order  of  wife  no  evidence  of  joint  liability,  id. 

judgment    against    eitlier,    bars    remedy    against 
other,  id. 
where  living  apart,  id. 

liusband  liable  for  necessaries,  only  where  there  is  implied 

autiiority,  id. 
ncj  inqdied  autiiority  if  wife  leave  without  his  CdU.sent,  id. 
authority  may  be  implied  if  she  have  no  adequate  support 

(dlund(\  or  is  unable  to  su])port  lierself,  id..  565. 
creditor  is  considered  as  in  wife's  place,  565. 
where  living  apart  liy  consent,  husband  liable,  unless  he  make 
adequate  allowance,  or  wife  have  resources  of  her  own, 
id. 
in  which  case  he  is  not  lialile,  id. 
notice  of  allowance  immaterial,  i<L 
sa7ne  rule  applies  wliere  husband  is  insane  and  in  n  Innatie 

asylum,  i<l . 
if  wife  assent  to  allowance,  its  adequacy  is  inimatcriai,  id. 
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iiL'tioii  iigiiinst  lmrtl)ftiiil  tor  ;^0(k1h  dclivereil  to — roiiiiiiinil. 

wlnri'  liviii;;  ivjiart,  ;tnil  scimnition  is  act  of  hualjaml,  lie  is  liiiWe 
for  iicocsHiiricH,  "idf). 
IVrt  where  wife  leaves  from  fenr  uf  violence,  or  iH  caUBf-'lessly 

iliHrninaeil,  iil. 
she  may  plcdf^e  his  cretlit  for  necessaries  for  infant  child, 

tlien  notice  will  not  reliive  liim  from  liability,  /</. 
money  advanced  to  wifi'  to  proseeute  husband  fur  ill-treat- 
ment not  a  iieeessary,  /</. 
bntliusband  liable  for  exjienae  of  articles  of  the  peace,  /</. 
or  extra  costs  of  divorce  proceedinL's.  r)tj<i. 
plaintift' must  show  authority  of  wife  lo  hind  husband,  /'/. 
when  husband  a  lunatic,  i<l. 

husbantl  liable  for  necessaries  pending;  a  suit  for  alimony, /(/. 

after  judicial  separation,  wife  is  feme  sole  for  purpose  of 

suits  and  contracts,  /'/.,  1171,  1172. 

but  if  alimony  decreed  be  not  paid,  husband  liable 

for  necessaries,  ."il!(I. 

when  deserted,  and  obtaining  protection  order,  in  like 

position  respoctini;-  property,  &c.,  id. 
so  where  order  obtained  under  58  &  59  V.  c.  39,  or  2  E.  7, 
c.  28,  s.  5,  id. 
after   decree  of    nullity,  liability  for  pseudo-wife's   debts 
ceases,  id. 
where  living  apart,  and  separation  is  wife's  act,  iil. 

husband  not  liable  where  wife  elopes,  or  is  dismissed  for 
adultery,  /(/.,  5H7. 
which  defence  wife  may  be  called  to  prove,  5G(i. 

not  proved  by  proceedings  in  Divorce  Court,  with- 
out a  decree  alt<'ring  statui'  of  parties,  id.,  5fJ7. 
liable  wliere  he  connived  at  wife's  adultery,  507. 
husband  taking  wife  back  after  lier  adultery  liable  for 
sul)8equeiit  necessaries,  id. 
proof  of  cohabitation,  suflicient,  5G7. 

if  cohabiting,  no  defence  that  plaintiff  knew  that  tliere  was 
no  marriage,  id. 
but  then  liability  cea.scs  with  cohabitation.  /'/. 

(diter,  where  separation  unknown  to  plaintiff,  id. 
evidence  of  wife's  authority  to  order  goods  for  another,  id. 
infant  bu.sband  liahle  for  necessaries  supplied  to.  t;7:!. 
money  lent  to,  to  procure  necessaries,  when  recoverable  from  husband, 

5i»!t. 
account  stated  by  or  with,  628. 
liability  of  infant,  (174.     See  Tjifamy. 
can  be  a  trespa.sser  by  precedent  command  or  subsequent  assent,  to 

the  extent  of  her  se])arate  property,  IKXI. 
licence  by,  when  a  sutiicieTit  defence  in  trespass,  ;t44. 
of  tenant   at   will,  demaml   of  possession   niay   be   made   on,  upon 

premises,  lOlU. 
incomjjetent  to  prove  non-access,  1047. 
incapable  of  making  will,  except  under  power,  1051. 

or  of  property  she  has  to  her  separate  use,  id. 
actions  by  and  against,  and  her  husband,  11(>!).    See  Ilmhand  mid  Wife. 
actions  by  and  against  wife  alone.  1 171.     See  Marriid  Woman. 
separate  estate  of,  1 172  <t  »tq.     See  Separate  EMutu, 

WILL, 

of  lands,  will  itself  primary  evidence,  1,  144. 
ordinary's  register,  secondary  evidence  of,  15,  144. 
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WILL — continued. 

oral  evidence  admissible  to  set  it  uside  for  fraud,  20. 

so  declarations   of  testator,  as   to  intention,   115,   1050.      See 
Hear  my. 
latent  ambiguity  in,  may  be  explained  by  oral  evidence,  29  et  i^eq. 
See  Or{tl  Evidence, 
(diier,  patent  ambiguily,  'A2. 
description.s  in,  evidence  in  question  of  pedigree,  44. 
of  personalty,  proof  of,  144.     Sec  I'lobafc. 

of  land,  proof  of.  where  tcstiitor  died  before  Jan.  1st,  1898. ..144,  145. 
oral  evidence  of  lost,  admissible,  145. 
written  and  oral  declarations  of  testator,  id. 
effect  given  to  lost  will  so  far  as  proved,  id. 
interlineation  presumed  made  after  execution  of,  id. 
but  presumption  is  not  always  a  necessary  one,  id. 
proof  of  execution,  id. 

statutory  enactments,  as  to,  Stat,  of  Frnuds.  id.  et  seq. 
Wills  Act  (1  Y.  c.  2V,)...id. 

15  &  IG  V.  e.  24,  s.  1,  as  to  testator's  signature,  146. 
disposition   underneath   signature,  to   have   no   effect, 
id. 
wliat  signing  sufficient,  id. 

sealing  without  siiiuing  insufficient,  id. 
attested  codicil  may  ^ivc  effect  to  unexecuted  paper,  /(/. 
existence  and  identity  of  paper  proved  by  parol,  id. 
where  testator  is  blind,  id. 
signature  by  mark  or  initials,  sufficient,  id. 
signature  in  middle  of  will  has  no  effect,  147. 
signature  by  another  person  at  tlie  request  of  testator  suffi- 
cient, 140. 
so   acknowledgment   of   previously    written   signature, 
141. 
but  not    unless   signature   be   visibly  apparent  to 
witnesses,  i<l. 
wliat  attestation  sufficient,  147.     See  Witness. 

testator  must  sign  or  acknowledge  signature  before  eitlier 
witness  attests,  id. 
what  witnesses  must  be  called,  /(/. 

where  witnesses  are  dead  or  deny  their  attestation,  1?,'P>,  148, 149. 
presumption  of  due  execution  in  case  of  lost  will  acted  on, 
149. 
30  years  old,  proves  itself,  id. 

tim(!  computed  from  date  of  will,  150. 
interested  witness  of,  ■/(/.     See  WifveK". 
proof  of,  by  probate,  xmdi'r  20  &  21  Y.  c.  77,  /'/.,  151. 
pi'ol)ate  iihtained  in  solemn  form,  conclusive,  /(/. 
except  OH  heir,  if  not  cited,  li\l. 
heir  bound  if  party  as  next  of  kin,  /(/. 
probate   in   common   form,  admissible  if   notice  given,   and   no 
counter-notice  received,  id. 
but  prima  facie  evidence  only,  tlmugh  no  counter-nolice, 
id. 
cosls  of  producing  original  will,  /'/. 
adjonrnmiiil  of  dial  (o  allow  of  ])ro(»f  2Jfr  iextei^,  id. 
j)roof  of,  of  frceiiold   land,  tcstalor  dying  after  Dec.  Hist,  1897,  by 
probate,  under  Land   Transfer  Act,    18!l7...145,   204,   1000.       See 
Ijuml  Transfer  Acix  ;  J'rohate. 
under  power,  attestation  of,  152. 
))ioof  of,  in  (geelmeiit  by  heir-at-law,  lO'lO. 

Ikiw  imiieached.  in  ejielmint  l)y  devisee,  id.  et  xcq.     See  Eecovrry  of 
hilled. 
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rovociitiuii  of,  liv  ;inip(liir  will,  &f.,  Stiil.  of  Frauds,  h.  (;...lnr>2. 
by  caiicclliii;^,  &e.,  /'/. 

iii'l  must  1)0  ih>iu-  with  intcnlion  of  nvokin^r,  /(/. 

jiinl  IIiIh  iH  a  qiicslinii  fur  jury,  /'/. 
di-claralions  of  tcsfator  admiMsibl"-,  iil. 
altrratioii  ill  casi;  of  si-vcral  iiistriimints,  /V/.,  |(J.");;. 
implied  rovocutions  of,  lid'on!  the  Wills  Act,  lO.")!!. 
revocation  of,  under  the  Wills  Act.  /(/. 

by  marriauf,  cxeeitt  will  under  a  jMiwer  (s.  IS),  /(/. 

uot  in  case  of  fon  iuiier  domieilrd  abroad.  /</. 
by  ((ther  will  or  writiii>;  (s.  2(1).  /(/. 
by   burniii.L%   tearing',   &c.,   in    pi-csi  iicc,   and    by    dir<ction    of 

testator,  /'/. 
not  by  altrratiou  of  circumstances  (s.  ID),  id. 
subsequent  conveyance,  &c.,  does   uot   prevent   will    operating 

(s.  2:5),  id. 
will  to  take  etfect  as  if  made  just  l)eforc  death,  as  far  as  concerns 

tlir  estate  eompriscil  in  it  (s.  21),  iiL 
eft'cet  of  alterati<in,  &c..  alter  i;xteiition  (s.  21),  /'/. 

eonfirmiitiou  of  by  eodicll.  I(tr)4. 
initials  in  margin  will  give  cflfcet  to  alterations,  105.!. 
will  revoked  can  only  be  revived  by  re-execution  (s.  22),  id. 

or  by  codicil  showing  intention  to  revive,  /(/. 
onus  of  ])roviiig  revoeatinu  is  on  party  alleging  it,  id..  Iil54. 
drstniction  and  iiitrnlion  must  ooneur,  10.")1. 
presumption  of  revocation  of  will  not  found,  /(/. 

declarations  of  trstatur  admissible  to  lebiit,  id. 
so  to  euTilirm.  /(/. 

not  ailmissiblc  to  jirove  destruction  of  duplicate  will.  id. 
wlnit  is  sufficient  cancellation,  id. 
doubtful  if  tistator  can  ratify,  don<'  against  wish,  id. 
by  codicil,  intention  to  revoke  must  be  as  clear  as  that  to  devise, 

id. 
oral  evidence  of  intention,  how  far  admissible,  wheri^  d<Militfnl  if 

intended  to  revoke  prior  will,  1().")1,  1055. 
when  a  dependent  relative,  revocation,  1055. 
codicil  revocable  in  same  manner  as  will  only,  id. 
not  revoked  by  revocation  of  will,  /(/. 

even  although  its  language  is  dependent  on  will.  id. 
unless  on  same  paper,  then  question  of  intention,  id. 
of  copyholds,  executed  as  required  by  Wills  Act  is  good,  105(1. 
although  no  surri;iider  to  use  of  will,  /'/. 
or  testator  not  admitted,  id. 
or  no  custom  to  devise,  id. 
enrolment  of,  under  stat.  1  &  5  V.  c.  :>5,  id. 
costs  of  proving,  order  of  payment  of  in  distribution  of  asS'ts,  1 1(!0. 

AVINDMILIv, 

owner  of,  gains  no  riuht  to  passage  of  air  under  I'rescriiitioii  .Vet, 
820. 

\\1XD0WS.     See  Ll,iht.-<. 

"WITHOUT  ITvEJUDICE," 

letters  written,  and  answers  thereto,  generally  inadmissible,  G2. 

80  subsequent  letters  not  so  guarded,  iil. 
when  money  paid,  after  action,  cannot  be  recovered  back,  fil.'5.  C,]C,. 
"  to  this  charter,"  meaning  of  power  to  sign  bills  of  lading,  KJii. 

"  WITHOUT  ItESKItVE," 

sale  at  auction,  em])loyineut  of  puffers  at,  .S28. 
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WITNESS, 

admissions  of,  in  court,  cviileiice  airainst,  iVl. 

subscriptidu  of  paper  as,  no  proof  of  his  Icnowlodge  of  contents,  G6. 

evidence  of,  on  former  trial,  how  proved,  11<5. 

when  admissible,  201. 
examination  of,  under  commission,  185  et  seq.     See  Depositions. 
attesting-,  must  be  called  wliere  attestation  essential,  133. 
when  such  attesting-  witness  need  not  be  called,  133. 
when  handwriting-  of  attesting  witness  may  be  proved,  id. 
proof  of  diligent  inquiry  for  attesting  witness,  id. 
sufiBciency  of  inquiry,  question  for  judge,  id. 
when    fictitious   name   inserted,  or   subscribing-  witness  denies 

execution,  &c.,  proof  of  execution  necessary,  13-4. 
where  two  attesting  witnesses,  id. 
attesting  will,  147. 

under  Stat,  of  Frauds,  s.  5,  id. 

under  Wills  Act,  1837,  1  V.  c.  26,  s.  9,  id. 

witnesses   must   both   be  present   when  will   is   signed  or 
acknowledged  by  testator,  id. 
and  attest  in  presence  of  testator,  id. 
but  not  necessarily  of  each  other,  id. 
testator  must  sign  or  acknowledge  signature  before  either 

witness  attests,  148. 
insuflScient  if  witnesses  cannot  see  testator's  signature,  id. 
no  particular  form  of  attestation  necessary,  id. 
signature  by  initials  is  insuffieient,  id. 
signature  under  attesting  witnesses,  may  be  shown  to  be  not  for 

attestation,  id. 
what  witnesses  must  be  called,  id. 

proof  where  witnesses  are  dead  or  deny  their  attestation,  148. 
presumption  of  due  execution  in  ease  of  lost  will  acted  on,  149. 
interested  witness  now  competent,  l.V). 

but  beneficial  devise  to  witness,  or  husband  or  wife  of,  void,  id. 

though  there  are  three  other  witnesses,  id. 
attestation  of  will  or  otht;r  instrument  under  power,  1,")2. 
in  general  to  give  evidence  at  trial  i-ird  vore.  153,  154. 
special  orders  as  to  proof  of  particular  facts,  154. 
attendance  of,  how  compelled,  id. 
by  SubpcBnd,  id.     See  Subpcend. 

by  habeaii  corpu-f  <id  teMifirandum,  or  warrant  or  order,  if  in 
custody,  155. 
production  of  documents  by,  under   xubpamd  d.  /.,  \'){\  et  nrq.     Son 

Subp(B7id. 
expenses  of,  154. 

paid  to  him  with   subpcend  may  be   recovered   lnuk   wliin   his 
attendance  lias  been  countermanded,  *)09. 
absent,  may  lie  called  on  subpcend,  before  jury  sworn,  155. 

object  of  so  doing,  id. 
protei'ted  from  arrest,  id. 
j)ut<ing  off  trial  on  absence  of,  id. 

notice  of  motion  must  be  given,  15(!. 
on  what  terms  granted,  id. 
affidavit,  how  made,  id. 
form  of,  VZ2S. 
examination  of,  1511. 

may  he  ordered  out  of  court,  id. 

perhaps  solicitors,  and  parties,  excepted,  id. 
consequence  of  witness  remaining  after  order,  id. 
party  conducting  his  nwn  cause  may  b(^  his  own  witness,  id. 
oath  of  witness,  id.     See  Otith. 

affirmation  in  lieu  of  oath  when  allowed,  KIl.     See  Ajjirmaiiim. 
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Wl'VSKf^fi—rontinnefl. 

roligiiiuH  litflit'f  not  now  i-equiait^-.  101. 
incoiuiieteucy  of.  ifl. 

troiii  (lot'ectivc  tinilorstandin'^',  1('.2. 
idinis  and  Iniiulics,  /</. 
deal'  and  dniid>,  /'/. 
c.liildrcn,  hi. 

witnoss  Bn8})ccted  to  h:  Incompettnt,  may  be  examined  on  tlie 
voir  (liii;,  1(J3. 
inconipotency  of,  on  ground  of  interest,  id. 
interest  no  longer  ground  of  objection,  id. 
jiartios  tf)  suit  may  irive  fvideiice.  /</. 

not  bound  to  aii.swer  questions  tending  to  criminiite,  id. 
liusl>and  or  wife  of  party  is  coni])ctent,  id.,  Ifj4. 
may  prove  their  own  adultery,  U'A. 

but  in  proceedings  for  adultery,  not  bound  to  answer 
questions  relating,''  to,  id. 
whetiier  confined  to  such  proceedings.  /(/..  1G8. 
parents  cannot  prove  non-access  to  bastardize  children,  id. 
incompetence  from  infamy,  H!."). 

judtres.  juror.s,  arbitrators,  counsel,  \'e.,  may  be  exandned,  id. 
inference  from  not  calliiii;-  party,  /'/. 
examination  of,  in  chief,  1(!<!. 

leading  questions,  what  are.  id. 

witness  jiroduced  to  explain  records,  may  be  asked  to  state  result 

of  them,  /(/. 
examination  as  to  particular  contents  of  letter,  id. 
to  cniitiadict  witness  on  otlier  side,  lt!<!. 

adverse  witness  may  be  examined  as  on  cross-examination,  1G7. 
privilege  of.  of  refusing  to  answer,  ■/'/. 

on  ground  of  injurious  consequences  of  civil  kind,  id. 
wlien  answer  would  subject  to  forfeiture,  /(/. 
does  not   extend  to   lelevant   questions   tending   to   expose 

witness  to  civil  suit,  id. 
as  to  action    ibr  penalty  or   statutory  liquidated   damages, 
id. 
on  ground  of  injurious  consequences  of  ecclesiastical  kind,  id. 

of  criminal  kind,  lUf>. 
but  questions  may  be  put.  id. 
when  question  toidK  oidy  to  criminate,  id. 
must  answer  when  pardon  has  been  given,  id. 
right  of,  to  decline  answering,  how  decided,  id. 

it  seems  judge  is  to  use  his  discretion,  id.,  1G9. 
witness  must  distinctly  swear  he  lielieves  answer  will  crimi- 
nate him,  161*. 
if  he  assign  wrong  reason  for  belief,  he  must  answer,  id. 
counsel  of  party  not  heard  in  support  of  objection.  /</. 
right  to  decline  answering  degrading  questions.  /</. 

answers,  if  made,  generally  conclusive.  Id. 
privilege  of  husband  and  wife,  id. 

not  eompellalile  to  disclose  communications,  made  between 
them  during  coverture,  l(i4.  id. 
privilege  lasts  always.  1()9. 
liow  far  privileged    from  answering  questions   criminating 
the  other,  /(/. 
incompetency  on  ground  of  professional  conlidence,  id. 
counsel  and  solicitors  privileged,  id. 

HO  interpreters,  or  agents  between  solicitor  and  client.  /(/. 
.so  clerks  of  counsel  or  solicitor,  id. 

aliter,  person  not  a  solicitor,  but  conlided   in  as   one, 
171. 
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incompetency  on  grouml  of  professional  cou&AewcQ— continued. 
wlieii  two  parties  employ  tlie  s;imc  solicitor,  170. 
what  matters  privileged,  lil. 

matters   communicated   for   professional   assistance   though 

not  relating  to  an  action  or  suit,  /'/. 
principle  founded  on  interests  of  justice,  !<J. 
client  may  waive  privilege,  /</.,  171. 
what  matters  may  be  disclosed,  171. 

solicitor  must  state  name  of  client,  iil. 

matters  not  confided  to  solicitor  in  professional  capacity,  id. 
communicated  before  retainer,  id. 
which  he  would  have  known,  without  being  entrusted 

as  solicitor,  id,. 
if  not  discovered  professionally,  id. 
so  opinion  of  counsel  not  given  professionally,  id. 
communicated   to  person  under  mistaken  idea  he  was 

solicitor,  /(/. 
solicitor  may  bo  called  to  prijve  deed  he  has  attested,  id. 
an  erasure  in  a  client's  deed,  id. 
a  notice  to  produce,  /'/. 
that  he  has  a  document,  id. 
to  prove  admissions  made  by  his  client,  id..  172. 
instructions  of  testator  for  will,  172. 
communications  in  furtherance  of  illegal  purpose,  id. 
client  may  be  cross-examined  as  to  instructions  to  solicitor  in 

another  proceeding,  172. 
privilege  of  client  as  to  coniinnnications  from  solicitor,  id,. 
pursuivants,  physicians,  surgeons,  and  divines  not  privileged,  id. 
incompetency  on  the  ground  of  public  policy,  /(/. 
disclosures  by  informers.  /'/. 

to  the  director  of  public  prosecutions,  17;!. 
official  communications,  id. 

communications  between  governor  and  law  officers  of  colony, 
id. 
report  of  a  military  court  of  inquiry,  /'/. 
public  officer  privileged  from  producing  intercepted  letter, 
id. 
proceedings  in  Parliament,  17:>. 

of  I'rivy  Council,  id. 
clerks  of  property  tax  commissioners  not  privileged  by  oath,  id. 

nor,  semble,  grand  jnry,  id. 
as  to  production  of  returns  liy  tnx  surveyor,  174. 
production  of  i^rivato  telegrams  by  postmaster  general,  id. 
privilege,  how  claimed,  iil. 

objections  must  come  from  witness,  id. 
may  be  claimed  at  any  time,  /'/. 
contradicting  party's  own  witness,  id. 

witness  disproving  case  of  party  who  calls  him,  id. 
evidence  of  former  statements  when  admissible,  id. 
under  Crim.  P.  Act,  1865,  s.  :>,  id. 
effect  of  section,  id.,  171. 

"  adver.se"  means  "  hostile,"  not  merely  unfavourable,  175. 
hostile  witness  one  not  desirous  of  telling  the  truth,  /(/. 
where  witness  gave  evidence  varying  from  prcjof,  id. 
opinion  of  judge  at  trial  as  to  hostility,  is  ecpiiclnsive,  /(/. 
effect  of  party  calling  witness  to  contradict  his  own  witnes.s,  id. 
admissibility  of  opinion  of,  id. 

inadmissible  as  to  facts  except  on  questions  of  science,  id. 
admissible  as  to  effect  of  sea,  ])ank,  /'/. 
forged  seal,'/(/. 
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admiBsibility  of  opinion  of  —lonliniifil. 
I'onsi  (jui'iico  uf  (liseuHc,  17.">,  17(). 
wlictliiT  (acts  iirovcd  aro  symptouia  uf  iuBuuity,  170. 
facts  varyiii;,'  terms  of  insurance,  /(/. 
us  to  srawortiiincHS,  i<l. 
skilful  navigation,  id. 
forci;j;ii  laws,  120,  121,  /(/. 
ilate  of  old  writint;:,  176. 
aliainlonniciit  nf  siiip,  /'/. 
lianilwritiuf^,  11(1  et  se<].,  iil. 
cvideiico  of  (.Xpert,  of  slight  value,  17C. 
uiLUiury  of,  liow  rofrcished,  /'/. 

may  refer  to  memorandum  made  at,  or  sliortly  after  the  fact,  /(/. 
or  to  uustanipid  dficument,  /'/. 
but  not  to  extracts  from  or  copy  uf  a  hook,  iti.,  177. 
unless  extracts,  &c.,  made  at  the  lime,  177. 
may  refer  to  entries  he  lias  examined  from  time  to  time,  vL 
what  (legn.e  of  recollection  sufficient,  /'/. 
if  hliud,  paper  may  be  read  to  him,  177. 
right  of,  to  inspect  memorandum,  y^^ 
wheu  it  must  bo  produced,  i<l. 

counsel  on  other  side  may  inspect  book  without  being  bound  to 
read  it  in  evidence,  id. 
cross-examination  of,  practice  as  to,  178. 
right  of,  essential,  id. 
leading  questions  may  be  put,  id. 

not  allowable  as  to  irrelevant  facts,  for  the  i)uri)nse  of  dis- 
credit, 178. 
but  if  he  answer  tliem,  the  answer  is  conclusive,  /»/. 
judge  may  disallow  vexatious  and  irrelevant  questions,  id. 
course  of  proceeding,  when  muss  of  documents,  nut  shown  to  be 

relevant,  produced,  /(/. 
as  to  contents  of  letter,  ^c,  written  by  witness,  id. 
as  to  contents  of  affidavit  filed  in  court,  id.,  ITU. 

whether  original  must  be  produced,  id. 
under  Crim.  1'.  Act,  18tJ5,  s.  5... 171). 

cross-examination  allowable  as  to  previous  writing  without 
showinu'  it  to  witness,  id. 
but  his  attention  must  be  called  to  writing,  if  intended 

to  contradict  liim  by  it,  /'/. 
and  judge  may  require  pmduction  of  it,  id. 
when  document  jdaeed  in   the  liands  of  witness   under   cross- 
examination  is  made  evidence,  181. 
party  merely  jjroducing  papers  need  not  be  sworn,  and  cannot 

be  cross-examined,  id. 
witness,  called  by  mistake,  cannot  be  cross-examined,  id. 

though  actually  sworn,  id. 
as  to  cross-examinatiiin  of  witness  called  by  judge,  /(/. 
contradicting  oppunent's  witness,  id. 

evidence  may  be  given  of  former  statements  at  variance,  id. 

but  witness  must  be  previously  particularly  examined  as  to 
time,  place,  and  person,  /'/. 
wdiere  witness  docs  not  distinctly  admit  former  statement,  id. 

("rim.  !'.  Act,  lJ<t;.">,  s.  L.-lsl'. 
l)y  document  not  ])er  «<  admissible  in  the  cause,  id. 
former  statement  conlirming  the  evidence,  generally  inadniis- 
sibli',  id. 
unless  to  repel  imputation  of  interested  motives,  id. 
may  bo  contradicted  on  all  material  points,  id. 
but  not  on  points  irrelevant  to  the  issue,  id. 
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evidence  of  character  of,  183. 

general  evidence  may  be  given  to  impeach  veracity  of  opjjoncnt's 
witness,  id. 
but  not  evidence  of  particular  facts,  id. 
party  cannot  impeach  character  of  his  own  witnuas,  by  general 

evidence,  id. 
Grim.  P.  Act,  185i,  s.  6,  id. 

conviction  of  witness,  who  does  not  admit  it^  may  be  proved 
by  certificate,  id.,  18-4. 
evidence  that  witness  is  not  impartial,  184. 
recalling,  id. 
re-examination,  id. 

must  be  confined  to  subject  of  cross-examination,  id. 
as  to  conversations,  id.,  185. 

where  facts  stated  on  cross-examination,  which  were  not  strictly 
evidence,  185. 
evidence  in  reply,  id. 

proof  by  affidavit  or  deposition,  id.  et  seq.     See  Depositions. 
statement  of,  in  legal  proceeding,  absolutely  privileged,  865. 
no  action  lies  against,  for  false  evidence  causing  unreversed  con- 
viction, 881. 

WOllDS, 

number  of,  under  Stamp  Acts  now  immaterial,  227. 

proof  of  speaking  the,  in  action  for  slander,  858.     See  Defamation, 

Action  far. 
proof   of   other   words   in   action    for   libel,  800.     See    Defamation, 
Action  for. 

the  truth  of  the  words,  S7."i.     See  Defamation,  Action,  for. 
mere,  cannot  constitute  an  arrest,  ".'21. 

WOKK  AND  ilATERIALS,  AdTlUN  VOW, 
plaiutifl"'s  proofs,  581. 
the  contract,  id. 

wliere  special  contract  has  been  executed,  /(/. 
where  defendant  has  prevented  complete  preformance,  id. 
where  work  is  abandoned  by  plaintiff,  defendant  not  liable,  id. 
so  where  not  pursuant  to  contract,  id. 

but  plaintifi"  may  recover  if  defendant  adopt  it,  /(/. 
cases  in  which    it  is  imi)racticable  for  emi)loyer    to    repudiate 

extras,  id.,  582. 
wliere  original  contract  wholly  abandoned,  582. 
where  contract  is  in  writing,  it  must  be  produced,  thougii  action 
is  for  extras,  id. 
and  tliough  tiiere  l)o  a  distinct  promise  to  pay,  id. 

unless  extras  be  done  under  separate  order,  id. 
contract  for  individual  skill  is  personal,  /(/. 

.se'.'Mfc-,  in  other  cases,  and  then  assignable,  lit. 
as  to  effect  of  death  of  jiartuer,  personally  contracted 
with,  /(/. 
action  lies  for  preventing  work  being  done,  id. 
or  not  giving  possession  of  site,  id,. 
effect  of  extras  on  liquidated  damages  in  building  agreement, 
■i(7.,  58:;. 
conditions  precedent — archilcct's  eertilicatc,  583. 
where  surveyor's  cerlilicate  \a,id. 
when  withheld  by  fraud,  id. 
otiicrwise  no  action  lies  for  not  certifying,  id. 
certificate  determines  what  arc  extras  and  additions,  id. 
need  not  in  general  be  in  writing,  id. 
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fundi tiotiH  precedent — Jirrliitect's  Certificute — rutilimn-d. 

intiriin  payments  are  payments  on  account  of  amouMt  ulliiiiiilely 

cirtilicd  to  be  due.  M'.i. 
ccrtilicato  does  not  waive    previous    wriltou    ordi  r  if  reiiiiisite. 

liability  of  dcfondaiit,  id. 

member  of  buildiiif;  society,  iil. 

promoters    eaunot    sue    conipauy,  aftiT    inenrporatiori,    for  pre- 
liminary expenses,  1111. 
cannot  be  ratified  by  company,  id. 

thouuli    the   company  have   adopted    and    derived   Ijeuelit 
from  work,  id. 
wlien  orders  given  by  public  ollicer,  a84. 
no  implied  promise  to  p;iy  arbitrator  for  his  trouble;,  id. 
master  may  sue  fur  work  of  apprentice,  after  desertion,  id. 
Ijiirrislcr  cannot  recover  for  work  done,  qua  barrister,  even  on 

express  jjrumise,  /'/. 
wlien  physician  may  recover,  olo,  id.,  i)S5.     See  Vhyslcinn. 
shcritY  alone  can  sue  execution  creditor  for  his  fees.  oy."). 
to  surveyor  for  taking  out  quantities  on  contract,  id. 
value  of  chattels  manufactured  from  plaintill'sowu  materials,  not 

recoverable  in  this  action,  id. 
cuntraet  not  within  S.  of  (J.  Act,  189:5,  s.  4,  id. 

but  it  may  be  within  Stat,  of  Frauds,  s.  4,  id. 
repairs  of  ships,  liability  in  ease  of,  58G. 
owner  liabhi  for  rejjuirs  or  supplies,  id. 
j)laintifl'  must  prove  goods  to  be  necessaries,  id. 
question  is,  "  on  whose  credit  was  work  done  ?  "  id. 

even  though  ordered  by  person  registered  as  managing 
owner.  /(/. 
registered  ownership  yrimd  fade  evidence  of  liability,  id. 

but  presumption  may  be  rebutted,  id. 
liability  of  person  taking  share  in  ship  under  void  convey- 
ance, id. 
of  mortgagee  of  ship,  id. 

of  owner  taking  ship,  repaired  without  his  autho- 
rity, /(/..  587. 
work  as  agents.  aST. 

authority  in  general  revocable,  /(/. 

dcatli  of  principal  iw  revocation  of,  /'/. 
remuneration  of  agent  wiiere  authority  revoked,  id. 
conunission  of  brokers  and  estate  agents,  when  recoverable,  id. 
agent  entitled  to  commission,  though  terms  settled  by  principal, /rf. 

where  he  introdueed  the  jjarties,  id. 
mortgage  broker  entitled  to  commission  %vhen  mortgage  goes  oft" 
for  want  of  title,  /(/.,  588. 
performauee.  588. 

plaintitt"  must  prove  according  to  terms  of  contract,  id. 

if  defendant  do  not  acquiesce  in  the  work,  plaintift"  must  show  it 

done  according  to  order,  id. 
princijjal  may  adopt  agent's  contract,  and  recover  agent's  private 
profit,  ill. 
value,  how  calculated,  /(/. 
defence.  /</. 

defendant  nuist  plead  specially  all  defences. likely  to  take  plaintill' 

l)y  surprise,  id. 
tliut  work  was  uut  done  according  to  order,  id. 
of  informality  in  contract  wiiere  defendant  is  a  corporation.  /(/. 
that  defendant  has  received  no  benefit.  58!t. 

l)Ut  if  he  have  received  some,  he  must  pay  luo  tanto,  id. 
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defence — (■ontinued. 

sub-contractor  cannot  sue,  589. 
agent  becoming  purchaser  gets  no  commission,  590. 
or  if  he  received  secret  profit  from  purcliaser,  id. 
cannot  recover  bribe  to  induce  liiin  to  contract,  id. 
chiims  against  parliamentary  returning  oflBcer  and  candidates,  id. 
interest  not  recoverable  in,  623. 

WOItKlMEN'S  COMPENSATION  ACT,  1006,  6  E.  7,  c.  5S, 

enables  workmen  in  general  to  obtain  compensation  for  personal  injury 
in  work  (s.  1),  808. 
procedure  by  arbitration  and  in  the  County  Court,  id. 
where  action  brought  to  recover  damages,  and  it  does  not  lie,  remedy 
under  act  (ss.  1  (4),  2  (1)),  id.,  809. 
jilaintifl;"  must  elect  at  the  trial,  809. 
election  bar  to  application  for  new  trial,  /''. 

unless  compensation  refused  because  Act  did  not  apply,  id. 
where  negligence  for  which  employer  responsible,  workman  has 
option  of  procedure  (s.  1  (26)),  id. 
contract  by  workman  for   scheme   of  compensation  under 
s.  3  (1),  is  exercise  of  option,  id. 
infant,  not  bound  by  scheme  where  not  for  his  benefit.  Id. 
filing  of  req^uest  for  arbitration,  withdrawn  before  hearing  no 

bar  to  action,  /(?. 
proceedings  where  person  legally  liable,  besides  the  employer 
(s.  6),  id. 
employer  then  entitled  to  indemnity,  by  action  in  High 

Court,  id. 
applies  where   compensation  paid  by  employer,  after 
notice  of  accident  only,  id. 

WKECK, 

rigbt  to,  cannot  be  proved  by  reputation,  50. 

lord  of  manor  may  bring  trespass  for,  before  seizure,  925. 

WRIT, 

of  summons,  proof  of,  110. 

date  of,  is  commencement  of  action,  677. 

ap|)ear8  on  statement  of  claim,  id. 
now  kept  alive  imder  Rules,  1883,  O.  viii.  r.  1...678. 
renewal  of  original  writ  to  be  within  12  months,  id. 

of  renewed  writ  Mithin  6  months,  id. 
in  calculating  time,  day  of  renewal  is  counted,  id. 
misdated,  may  be  amended,  678. 
but  true  date  cannot  be  altered,  id. 
effect  of,  196. 

sherifl"  arresting,  when  protected  by,  916,  917.     See  Assault. 
Ibr  recovery  of  land,  tenant  must  give  landlord  notice  of,  94(;. 

all  persons  should  be  named  in,  in  whom  title  is  alleged,  KtOO. 
of  possession  and  sherilf's  return,  evidence  of  plaintiff's  re-entry  in 

action  for  mesne  profits,  946. 
of  execution  or  attaclmuiut  docs  not  bind  goods  acquired  hand  fide  and 
for  valuable  consi<l(!ratiiin  lMtor<'  seizure.  961. 
olherwise  goods  bound  from  delivc'ry  of,  to  sherift',  id. 
iudor.sement  nf  bailitfs   name  on.  eviilence  of  connection  l)etween 
bailifi'and  sherifi",  IIS."!. 

WRITING, 

existence  of,  that  would  pn»ve  a  fact,  will  not  always  exclude  oral 
evidence,  2  vt  aeq.     See  Prima  ry  EviiUncc 
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contents  of,  may  bo  iiiquirc-il  into,  in  order  to  sliow  oral  cviflcncc 

iiuuiniisHiblc,  1. 
bulBciiMit  prool'of  oxislenoe  of,  ;i  qiiintion  for  tlie  jml-^o,  ol. 
custdfly  of  iincient,  102  fl  neq.     See  Custixhj. 
proof  of  private,  132  ^;<  86(7.     f^eeDeejl;   yVltnrgH. 
comparison  of  disputed,  with  other,  140.     See  Jlnnihciilin'j. 

WRIT'I'KX  CONTIJACT, 

in  L:oiH)ral,  iiaist  be  produced.  1.     Sue  Frimnry  Evidence. 
but  rule  not  universal,  2. 

WRONr,-DOi:R, 

infant,  cannot  set  up  his  infancy,  (j73. 

any  postse.ssion  8ufti<'ient  to  maintain  trespatss  aKainst.  'J21,  I>2S. 

or  action  for  conversion  of  ^<mj(1.-j  aj^ainst,  1*60.    See  Coni'eixiun  of 

<  iOOllg. 

or  action  for  recovery  of  land  against,  998. 
cannot  set  lip,  jits  tertii,  981. 

WRONGFUL  DISTRESS, 

action   for,   892  et  seq.     See   Exce^five   DUlre^-^ ;    llleijal   Didre^i ; 
Irrerjuliir  DMvef». 


YEAR, 

contracts  not  to  be  performed  within,  525.     See  Frauds,  Statute  of. 

YEAR  TO  YEAR, 

tenancy  from,  proof  of,  1010  ct  !^eq.     See  Ejectment. 
how  determined,  1014.     See  Notice  to  Quit. 


THE  END. 


PRINTED  BY  WILLIASI  CLOWES  AKD  80KS,  LIMITED,  LOMDOK  A>D  BKCCLE3. 
U. VOL.  II.  3  I 


^ssmstm. 


>  m 


